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Preface 


Since the establishment of the General Accounting Office by the 
Budget and Accounting Act, 1921, there have been published 49 
volumes, including this volume, of decisions of the Comptroller Gen- 
eral of the United States. The law authorizes and requires that such 
decisions be rendered in ‘advance, upon request, to the heads of 
departments and establishments and disbursing officers (sec. 8 of the 
act of July 31, 1894, 28 Stat. 208 and 42 Stat. 24, 31 U.S. Code 74), 
and to certifying officers (sec. 3 of the act of December 29, 1941, 55 
Stat. 876, 31 U.S. Code 82d). Decisions also are rendered to claim- 
ants who request review or reconsideration of claims which have been 
disallowed in whole or part, and to disbursing and certifying officers 
who request reconsideration of items for which credit has been dis- 
allowed. The decisions appearing in these volumes have been selected 
as constituting the more important, from the standpoint of general 
application and precedent, of those rendered during each fiscal year. 
It is with the view to preserve such decisions in an authentic and 
permanent form, convenient for reference, and tod provide guidance 
for the administrative officers of the Government that these volumes 
are published. 

The decisions contained in this series are made available to Gov- 
ernment agencies in advance of publication of the volume through 
the circulation of mimeographed copies of the decisions and of the 
‘Digests of Published Decisions,’’ as well as by the issuance of monthly 
pamphlets which are consolidated in an annual volume. 

The monthly pamphlets for September, December, and March of 
each year include quarterly index digests. The June pamphlet in- 
cludes a complete cumulative index digest with citation tables for all 
the decisions in the annual volume. 

Seven consolidated indexes have been compiled, the first entitled 
“Index to the Published Decisions of the Accounting Officers of the 
United States, 1894-1929,” and the second and subsequent quinqven- 
nial indexes entitled ‘Index Digest of the Published Decisions uf the 
Comptroller General of the United States” covering the following 
periods: July 1, 1929-June 30, 1940; July 1, 1940-June 30, 1946; 
July 1, 1946-June 30, 1951; July 1, 1951-June 30, 1956; July 1, 1956— 
June 30, 1961; and July 1, 1961-June 30, 1966. These indexes are 
compiled to assist in research for precedents with respect to matters 
coming within the jurisdiction of the General Accounting Office. 
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In 1969, the first comprehensive scope line computer-generated 
index to the published decisions of the Comptroller General (Key 
Word in Context (KWIC) index), volumes 1 through 46, July 1, 
1921-June 30, 1967, was issued in cooperation with LITE (Legal 
Information Through Electronics) System developed by the Air 
Force Accounting and Finance Center Office of the Staff Judge 
Advocate at Denver, Colo. 

Decisions appearing in the published volumes should be cited by 
volume and page number, as 1 Comp. Gen. 100. Decisions of the 
Comptroller General, which are not selected for publication, should 
be cited by the applicable file number and date, for example, B- 12345, 
June 23, 1948. 
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tes ties 


| 


Qmrso 





ASSISTANT COMPTROLLERS GENERAL OF THE UNITED STATES 









ASSISTANT COMPTROLLERS OF THE TREASURY 





1921-To Date 

Name State Date of Expiration 

commission of service 
ita le IS I ie a ae my! an nan chika asore wekine Gout. BA 2000 I ..n 2s cncnce 
f & "i District of Columbia. - - ...| Jan. 18,1954 |?Jan. 17,1969 
a to. am esnsnennn West Virginia. ......... ..-| May 1,1943 |! June 29, 1953 
EE Wie etn cancecssseseccecece BGR... cacsnnena- ..-| Mar. 6,1931 |? Apr. 30,1943 
REE SE nnn cnaveceakccaccancadelasaud wend repeat TA a elitr Aan June 30,1921 |? Nov. 11, 1930 








xI 
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129, 216, 251, 255, 299, 347, 377, 446, 453, 527, 
541, 550, 578, 639, 668, 687, 692, 749, 772, 837 
Secretary of Defense 77, 
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Secretary of Labor. 
Secretary of the Navy. 
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Secretary of the Navy, Asst 865 
Secretary of Transportation 
Secretary of the Treasury 
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Sive, David 
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Wacaster, Harold 


Supertechnology Corp Warren, Linda K 


Thigpen, John M Wayland Distributing Co. 
Tompkins Products Wayne Press Co 
Travelers Insurance Co West Point Research 


Whalen, Edward E 
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Wilfong, Robert C 
Williams, Shelby, Industries, Inc_ 
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Contracts—Awards—Small Business Concerns—Self-Certifica- 


tion—“Good Faith” Certification 


While a bidder’s good faith is the criterion for determining the acceptability of 
his self-certification as to his small business status, the determining factor in 
deciding whether actions after bid opening that affect self-certification are per- 
missible is whether those actions give the bidder an undue advantage over other 
bidders by giving him an option to remain ineligible or take steps to preserve 
his small business status for award purposes. To permit a firm that had certified 
itself in good faith as a small business concern to terminate after bid opening 
its management agreement with a large business concern for the purpose of 
qualifying for the award of the set-aside portion of an invitation would give the 


bidder just such an option and would have a deleterious effect on the integrity 
of the bidding system. 


Contracts—Awards—Labor Surplus Areas—Determination—After 
Bid Opening 


The obligation under the labor surplus area provisions of an invitation to perform 
at least 30 percent of the contract in or near sections of concentrated unemploy- 
ment relating to a bidder’s responsibility rather than bid responsiveness, the 
information of compliance with the requirement to perform in an area of un- 
employment may be furnished after bid opening. The basis for consideration 
of a bid under the invitation being that the bidder, or his first-tier subcontractor, 
has been certified eligible by the Department of Labor and that the bidder agrees 
to perform a “substantial portion,” prescribed by the invitation as at least 30 
percent, in or near sections of concentrated unemployment, the only concern 
satisfying both requirements is entitled to first negotiation for an award under 
the labor set-aside portion of the invitation. 


To the Secretary of the Air Force, July 2, 1969: 

By letter dated February 27, 1969, the Deputy Chief, Procurement 
Operations Division, Directorate, Procurement Policy, DCS/S&L, 
furnished our Office with a report on the protest of Kings Point Mfg. 
Co., Inc., against the award of a contract to either Kentucky Appalach- 
ian Industries, Inc. (KAI), or Irving Air Chute Co., Inc., under invi- 
tation for bids No. F09603-69-B-0234, issued by Warner Robins Air 
Force Base, Georgia, on the ground that those two firms had violated 
invitation independent pricing provisions. Kings Point also protested 
the small business status of KAI to the contracting officer in accordance 
with Armed Services Procurement Regulation (ASPR) 1-703. 

The subject invitation was for 8,000 cargo tiedown nets and con- 
tained a set-aside portion, which called for award of a contract for 
an additional 8,000 nets to small business and/or labor surplus area 
bidders in accordance with a priority schedule contained in the invi- 
tation. The priority schedule provided that negotiations for award 
of a contract under the set-aside portion of the invitation would be 
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conducted first with the lowest responsive bidder which was a small 
business concern and also qualified as a certified-eligible concern as 
defined therein. 

Bids were opened December 6, 1968. 'The low bid at a net price of 
$69.99 each was submitted by Irving, a large business noncertified- 
eligible firm. The second low.bid at a net price of $70.11 each was sub- 
mitted by KAT, which certified in its bid that it was a small business 
certified-eligible concern, and the third low bid at $71.69. each was 
submitted by Kings Point, which is a small business certified-eligible 
concern. 

We understand that KAT was organized in 1965, for the purpose of 
stimulating the economy of Prestonburg, Kentucky, a chronic unem- 
ployment area, and that Irving has been furnishing management 
assistance to KAI for a percentage of net profits since 1966. 

Kings Point contends that the management agreement between 
Irving and KAI gave Irving such control over KAI that KAI may 
not qualify as a small business certified-eligible concern entitled to 
first consideration under the invitation set-aside priority schedule. 

Kings Point protest, as to the size status of KAI was referred by the 
contracting officer, pursuant to ASPR 1-703(b) (1), to the appropriate 
Small Business Administration (SBA) regional office for determina- 
tion. On January 20, 1969, the SBA regional office found that KAT 
qualified as a small business concern for the purpose of this procure- 
ment. Kings Point appealed this finding to the SBA Size Appeals 
Board, and action on the Kings Point protest to our Office was deferred 
pending a final ruling by the Size Appeals Board. Also, in early March 
1969, it was determined that urgency precluded further postponement 
of award under the non-set-aside portion of the invitation. Award of 
the non-set-aside portion was made to Irving as the lowest bidder. 
Award of the set-aside portion of the invitation has been withheld 
pending our decision and the final ruling of the Size Appeals Board. 

The Irving-KAI management agreement, which is the essence of the 
size protest, provides generally that Irving would furnish financial 
and technical assistance to KAI in the “management, conduct and es- 
tablishment of its business” in return for 95 percent of KAI’s net prof- 
its, reimbursement of expenses, and the freedom from any financial 
liability for its actions on behalf of KAI. The agreement was for an 
initial term of 2 years and was automatically renewable for additional 
1-year terms unless terminated by appropriate written notice from 
either party to the other. 

Consideration by the SBA Size Appeals Board of the legal effect of 
this agreement, which was in effect at the time of bid opening, resulted 
in a decision dated April 11, 1969, which concluded that KAI was not 
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a small business concern for purposes of the instant procurement. Re- 
consideration of this- ruling was requested by KAI, however, on the 
basis that while the agreement was in effect when bids were opened, it 
had since been terminated with the result that KAI, upon cancellation 
of the agreement, qualified as a small business concern and therefore 
was entitled to first priority for award of the set-aside portion. On 
June 2, 1969, the SBA Size Appeals Board, upon rehearing, found that 
the termination of the management agreement by KAT on April 2, 
1969, was sufficient to qualify KAI as a small business concern on and 
after that date. However, there remains for our consideration’ the 
question whether KAI’s change in size status after bid opening is suf- 
ficient to entitle it to priority consideration as a small business concern 
for the set-aside portion of the instant invitation. 

As a general rule, a self-certified bidder’s status as a small business 
concern for the purposes of a particular procurement is for determina- 
tion at the time of award rather than at the time of bid opening. Ac- 
cordingly, a self-certified small business bidder whose status changes 
from small to large between the opening of bids on a procurement set 
aside for small] business and the time for award will be ineligible for 
award. 46 Comp. Gen. 898 (1967). Similarly, a bidder on a small busi- 
ness restricted procurement who certifies himself in good faith as a 
small business concern when he properly should have been classed as 
large business but who became small business between bid opening and 
the time for award because of a change in size standards will be quali- 
fied to receive an award. 42 Comp. Gen. 219 (1962). However, where 
a bidder’s change in status before award from large business to small 
business after a good faith self-certification is brought about by the 
bidder’s affirmative acts, we have held that such a bidder may not be 
considered as a small business concern for purposes of a set-aside 
award because to do so would give the bidder an option after bids are 
opened of determining whether it would be in his best interest to take 
action, or not to take action, to become eligible for award. See 41 Comp. 
Gen. 47 (1961). 

In a letter dated June 17, 1969, the attorney for KAT maintains that 
at the time the action was initiated to terminate the management agree- 
ment, i.e., by KAT’s letter to Irving dated March 3, 1969, providing the 
30-day termination notice required by the agreement, no determination 
had been made that the management agreement vitiated KAT’s small 
business status. In this regard, it is pointed out that the appropriate 
SBA regional office had concluded on more than one occasion that the 
management agreement did not serve to change KAI’s small businéss 
status; that the matter had not been ruled on at that time by the SBA 
Size Appeals Board; and that, in fact, the first negative Size Appeals 
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Board ruling, after an initial favorable ruling, was not issued until 
April 11, 1969, 9 days;after the termination of the management agree- 
ment. It is therefore contended that while KAI admittedly did take 
action to-terminate the agreement after bid opening, such action was 
taken in good faith and was not, motivated by any desire to change 
from large business to smal] business status, because at that point in 
time no SBA determination had been made that KAI was anything 
other than a small business concern. 

While the bidder’s good faith is the criterion for determining the 
acceptability of his self-certification as to small business status, the 
determining factor in deciding whether a bidder’s actions after the 
opening of bids affecting his self-certification are permissible is 
whether those actions give him an undue advantage over other bidders 
by giving him an option to remain ineligible or to take steps which 
would preserve his small business status for award purposes. The rule 
against allowing a bidder such an option, therefore, is not dependent 
on the bidder’s good faith or lack thereof in self-certifying his small 
business status, but rather the controlling factor is the deleterious 
effect the exercise of such options would have upon the integrity of the 
competitive bidding system. 41 Comp. Gen. 47, 55, 

In our opinion, no question exists as to the good faith of KAT when 
it self-certified itself as a small business concern. However, the letter 


from KAI to Irving, requesting termination of the management agree- 
ment, in addition to stating that Irving’s assistance under the agree- 
ment terms was no longer needed, stated as follows: 


Twice recently, Kentucky Appalachian Industries’ small business status has 
been challenged because of the management contract with Irving. At present, this 
company’s small business status is under protest in connection with a Cargo 
Net bid from the Air Force, This matter has been referred to the Small Busi- 
ness Administration and General Accounting Office for a decision. 

It would be wrong and tragic then, if Kentucky Appalachian Industries were 
to lose its small business status strictly because of this Management Contract 
with Irving. * * *. 

While it is true that no, final action had been taken by SBA deter- 
mining KAT to be a large business concern because of the existence of 
the management agreement at the time of this letter, we believe that 
the quoted language clearly shows that the possibility of such adverse 
SBA action was the prime motivating factor behind KAI’s request 
for termination. We therefore must view KAI’s request for. termina- 
tion of the management agreement as the exercise of an option, not 
extended to other bidders, for the purpose of preserving the efficacy 
of its self-certification to obtain the award of the set-aside portion of 
the invitation. Accordingly, we conclude that KAI may not be con- 
sidered as a small business concern for purposes of this procurement. 
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With respect to the eligibility of Kings Point for first priority nego- 
tiation under the set-aside portion of the invitation as the only quali- 
fied small business certified-eligible concern, KAI by telegram dated 
April 14, 1969, to the contracting officer, protested the certified- 
eligible status of Kings Point. The basis of the protest was that work 
amounting to 30 percent of the contract price would not be performed 
by Kings Point, which has been certified eligible by the Department 
of Labor, or by a certified-eligible, first-tier subcontractor, as required 
by the terms of the invitation. Specifically, KAI contended that the 
Murdock Webbing Co., a certified-eligible concern from which Kings 
Point would secure webbing, is a second-tier rather than a first-tier 
subcontractor because orders for webbing would actually be placed by 
Kings Point with the Alliance Webbing Co. (apparently not a cer- 
tified-eligible concern), which, in turn, would purchase the webbing 
from the Murdock Webbing Co., Inc. KAI also maintained that the 
portion of the contract work to be performed by Kings Point, not 
including that performed by its subcontractors, would not alone 
amount to 30 percent of the contract price, as required by the invita- 
tion; and that Kings Point therefore is not entitled to consideration 
as a certified-eligible concern. Since the second classification in the 
set-aside order of priority calls for negotiation with certified-eligible 
concerns, not entitled to small business status, a favorable resolution 
of KAI’s protest would entitle it to be considered for the set-aside 
ahead of Kings Point. 

In response to this allegation, the contracting officer secured letters 
from Kings Point and Murdock Webbing Co., Inc., which state un- 
equivocally that Murdock and Kings Point would deal directly with 
one another for purposes of the instant procurement, thereby provid- 
ing the contracting officer with assurance that contract work amount- 
ing to at least 30 percent of the contract price would be performed in 
a labor surplus area. Further, because of the difficulty involved in evi- 
dencing firm commitments from suppliers before any award is made, 
or, for that matter, in determining what the price of a labor surplus 
set-aside contract will be before award is made on the non-set-aside 
portion, there is no requirement that a bidder conclusively show in 
his bid compliance with the requirement that work representing 30 
percent of the contract price will be performed in an area of con- 
centrated unemployment. Rather, the requirement for consideration of 
a bid under the labor surplus area provisions of the subject invitation 
is that the bidder provide evidence with his bid that the bidder him- 
self, or his first-tier subcontractor, has been appropriately certified 
eligible by the Department of Labor and that the bidder agrees accord; 
ing to the terms of the invitation to perform “a substantial portion” 
(described elsewhere in the invitation as at least 30 ae of his 
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contract in or near sections of concentrated unemployment. See, in 
this regard, B-153267, June 8, 1964. Thus, the 30-percent obligation 
to perform in labor surplus areas relates to the bidder’s responsibility 
rather than to his responsiveness and any information in that regard 
may be furnished after the opening of bids. 48 Comp. Gen. 748 (1969). 
Accordingly, we conclude that no basis exists for questioning the con- 
tracting officer’s determination that Kings Point is properly qualified 
as a small business certified-eligible concern and entitled to first 
negotiation for an award under the set-aside portion of the invitation. 


[ B-166151J 


Transportation—Ratee—Mixed Shipmente—“Freight All Kinds” 


A claim for refund of transportation overcharges recovered on a shipment de- 
scribed on the bill of lading as “Freight all kinds” (FAK) which is based on 
the conjecture the shipment may have contained contraband articles because an 
unrelated FAK shipment had contained contraband is denied, the conjecture 
being insufficient to overcome the presumption of correctness of the bill of 
lading description prepared pursuant to the applicable quotation, and the carrier 
having failed to exercise the right provided by the tariff to inspect the shipment 
or to require other evidence of the nature of the lading at the time of shipment, 
the United States General Accounting Office has no legal obligation to investi- 
gate the contents of a FAK shipment and is entitled to rely on the bill of lading 
description for the settlement of freight charges. 


Transportation—Bills of Lading—Description—“Freight All 
Kinds 


A major advantage to shipper and carrier alike in the use of “Freight all kinds” 
(FAK) rates is the elimination of the necessity to describe and rate the many 
various articles comprising mixed-truckload shipments, an advantage that would 
be negated if long after a shipment had moved the United States General Account- 
ing Office was required to investigate every FAK lading reached in the audit of 
Government transportation accounts, because the administrative burden would 
be out of all proportion to any benefits accruing from the use of FAK rates and, 
therefore, questions concerning FAK ladings should be raised by a carrier’s agent 
at the time the shipment is accepted for transportation. 


To the Red Ball Motor Freight, Inc., July 2, 1969: 


We refer to your letter of February 6, 1969, your claim 77534, re- 
questing review of the disallowance of your claim (our TK-882261) 
for $112.95 by settlement certificate dated January 31, 1969. 

The amount is claimed as additional transportation charges in con- 
nection with a shipment described on the bill of lading as 7 crates of, 
“FREIGHT ALL KINDS,” weighing 12,550 pounds, from Amarillo 
AFB, Texas, to Sheppard AFB, Texas, under Government bill of lad- 
ing No. D-4136392, dated June 2, 1967. The bill of lading shows as 
tariff authority, “QUO HUGHETTS 1000W EFF 22 FEB 65.” 

Freight charges in the amount of $2.62 per 100 pounds, based on the 
actual weight of 12,550 pounds shipped, $328.81, were billed and paid. 
Apparently the rate claimed is that provided for class 100, LTL, in 
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sections 4 and 8 of Southwestern Motor Freight Bureau, Inc., Tariff 
No, 25-L, MF-I.C.C, 432 and section 1 of Southwestern Motor Bureau, 
Inc., Tariff No. 14-F, MF-I.C.C. No. 390. 

In the audit of the payment vouchers here, applicable charges were 
determined to be $215.86, computed at the rate of $1.72 per 100 pounds 
on the actual weight of 12,550 pounds, based on 70 percent of the first 
class rate of $2.46 per 100 pounds at 12,000 pounds minimum weight 
as shown in items 2640 and 2641 of J. D. Hughett’s Tariff 1000-W, 
1.C.C. No. 16 (hereafter Tariff 1000-W) which is a publication of 
“RATE QUOTATIONS ON U.S. GOVERNMENT FREIGHT.” 
When your company declined to refund the resulting overcharge, the 
sum of $112.95 was deducted from revenue otherwise due for other 
services. 

In your request for review, you refer to your letters of May 23 and 
September 18, 1968, to our Transportation Division, wherein you con- 
tend that item 2640 does not apply because the Government has failed 
to furnish documentary evidence that the shipment did not include 
contraband freight; i.e., commodities described in item 4000 of Tariff 
1000—-W. As justification for your skepticism as to the content of this 
shipment, you allege that you have “checked several shipments from 
San Antonio, Texas, Kelly AFB, to Tinker AFB, Oklahoma, contain- 
ing several articles weighing less than six pounds per cubic foot.” 

To illustrate this you furnished a copy of a continuation sheet for 
an unrelated Government bill of lading, No. D-4497422, prepared at 
McChord Air Force Base, Washington, for a shipment described as 
“FREIGHT ALL KINDS,” that appears to have moved under 
another tariff. Tariff 1000—W does not apply to shipments moving from 
or to the State of Washington and the fact that a totally unrelated 
freight-all-kinds shipment may have contained a certain type of article 
is no indication that the shipment here contained a similar article. 

Tariff 1000-W (QUO HUGHETTS 1000-W) is, as mentioned 
above, cited on GBL D-4136392 in the block provided for tariff or spe- 
cial rate authorities and the shipment was described as “FREIGHT 
ALL KINDS,” to conform with item 2640 of that quotation. There is 
no evidence here that the shipment contained contraband and in the 
absence of any evidence to the contrary, it must be presumed that the 
bill of lading description was correct. See Janice, Ine. v. Acme Fast 
Freight, Inc., 802 1.C.C. 596 (1958). Your allegation that the shipment 
may have contained contraband appears to be merely conjectural and 
is insufficient to overcome the presumption of correctness of the bill of 
lading description. 

Your agent, Raymond Harvey, accepted the shipment on June 2, 
1967, and signed the bill of lading receipt certifying that he received 
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the property described (contents and value unknown). At that time 
Mr. Harvey could lave determined whether any of the 7 crates ten- 
dered weighed less than 6 pounds per cubic foot as packed for shipment 
(the second contraband article shown in item 4000 and the one you 
allege was included in other shipments). 

The description of the property and reference to the tariff were in 
accordance with Rule 360, section 2(c), of National Motor Freight 
Classification A-9, one of the tariffs governing the quotation, which 
reads, in pertinent part: 

To insure the assessment of correct freight charges and avoid infractions of 
federal and state laws, shippers should acquaint themselves with the descriptions 
of articles in the tariff under which they ship. Commodity word descriptions must 


be used in shipping orders and bills of lading and must conform to those in the 
applicable tariff. * * * 


And section 3 of the same rule reads: 


When carrier’s agent believes it necessary that the contents of packages be 
inspected, he shall make or cause such inspection to be made, or require other 
sufficient evidence to determine the actual character of the property. When found 
to be incorrectly described, freight charges must be collected according to proper 
description. 

Thus, the rule requires a shipper to describe his property in terms 
of the applicable tariff description, subject to the carrier’s right of 
inspection or right to “require other sufficient evidence to determine 
the actual character of the property.” While the rule does not expressly 
say so, it seems obvious that the carrier’s right to inspect the property 
or to require other evidence of the nature of the lading must be exer- 
cised at the time of shipment and not months or years after the trans- 
portation has been performed. 

In the subject case, the shipment was described in terms of the ap- 
plicable quotation description and so far as the record here shows no 
contraband was included therein. The shipment was transported from 
origin to destination without any question being raised by the carriers 
as to the nature of the lading. In these circumstances, we believe there 
is no legal obligation on the part of this Office to investigate this ship- 
ment at this late date in order to determine, if possible, its actual 
consist. And we believe also that we are entitled to rely on the bill of 
lading description for settlement of the freight charges. 

As authority for the class 100 LTL rate claimed, you cite item 
141120 quoted below : 

141120 Notions, NOI, see Note, item 141122, in inner containers in cloth bags, or 
in barrels or boxes * * *. 
141122 Note—Articles of gold, sterling silver or other precious metals or articles 


with sterling silver parts such as covers, backs, frames, handles or 
tops, but not including articles with small silver ornaments * * *. 


We doubt if the shipment under GBL D-4136392 consisted of 
“notions, NOI,” and since it was contained in 7 crates, even the pack- 
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ing does not conform with the description in the item on which you 
rely. 

One of the major advantages to shipper and carrier alike in the use 
of “FREIGHT, ALL KINDS,” (FAK) rates is the elimination of 
the necessity to describe and rate the many various articles comprising 
mixed-truckload shipments. This advantage was referred to by the 
Supreme Court of the United States in the case of Public Utilities 
Commission of California v. United States, 355 U.S. 534, 544-545 
(1958), and apparently was an important element affecting the deci- 
sion reached there. This advantage obviously would be negated if our 
Office were required to investigate, long after the shipment had moved, 
every FAK lading reached in the audit here of Government transpor- 
tation accounts. Furthermore, the administrative burden, not only on 
this Office but on the shipping agencies as well, would be out of all pro- 
portion to any benefits accruing from the use of FAK rates. Any 
questions about FAK ladings should, it seems to us, be raised by the 
carrier’s agent at the time the shipment is accepted for transportation. 

For the reasons stated, we believe the settlement based on the 
“FREIGHT, ALL KINDS,” rate provided in item 2640 of the quota- 
tion was correct. Since you have presented no evidence that the ship- 
ment in question contained contraband articles, we sustain the 
settlement and, accordingly, deny your claim for refund of the deduc- 


tion made to recover the overcharge. 


[ B-166468 J 


Contracts—Specifications—Ambiguous—Bid Responsiveness  v. 
Bidder Responsibility 


Where the provisions of an invitation for commercial instrument landing systems 
required bidders to submit evidence that an identical equipment component had 
previously been installed at least at one location and had achieved the level of 
performance specified are so loosely drawn that it is difficult to determine whether 
the provisions affect the responsibility of bidders or the responsiveness of bids, 
an award made pursuant to section 1-2.407-8(b) (3) of the Federal Procurement 
Regulations before resolution of a protest will not be disturbed absent clear and 
convincing evidence the contracting officials’ interpretation that not all the com- 
ponents of the equipment must be situated and checked at a single location or 
their determination that the equipment would meet required performance was 
in error. 


To the Fairfax County Chamber of Commerce, July 3, 1969: 


Reference is made to your letter of March 17, 1969, with enclosure, 
requesting that our Office investigate the protest of Scanwell Labora- 
tories, Inc. (Scanwell), against the award of a contract to Airborne 
Instruments Laboratory (AIL) under invitation for bids (IFB) No. 
WA5M-9-0366B1, issued by the Federal Aviation Administration 
(FAA), 
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The invitation, issued on January 23, 1969, and amended January 
28, solicited bids for 10 instrument landing systems (ILS) consisting 
of “single equipment localizer station, single equipment glide slope 
station, two marker beacon stations (outer and middle), and remote 
indicator and control equipment.” The IFB, under clause VIII en- 
titled “Certification” (as amended), provided that : 


Certification that the System bid has achieved a Category I performance at 
one or more locations will be submitted with the bid. 


Also, item No. 1 of the IF B schedule provided that : 


* * * The equipment to be furnished shall be commercial equipment which 
has been manufactured in accordance with best commercial practices. It shall 
meet all performance requirements in ICAO Annex 10 applicable to Category 
I ILS. To be responsive to this request, the contractor shall submit evidence 
that an identical equipment complement as that proposed for this procurement 
has previously been installed in at least one location and has achieved at least 
Oategory I performance as certified by an FAA flight check (or another ICAO 
country’s flight inspection). This shall be evidenced by the submission of a 
certification from the flight inspection source. 


In addition, clause II, “Consideration and Award” (as amended), 
states : 

* * * Only bidders with an operating ILS system meeting ICAO standards 
that has previously been installed in at least one location and has achieved at 


least Category I performance as certified by FAA flight check (or another 
ICAO country’s flight inspection) will be considered. 


The record shows that four bids were received from the following 
companies at the prices indicated : 


Airborne Instruments Laboratory $674, 393 
Scanwell Laboratories, Inc. 

Wilcox Electric Company, Inc. 

Standard Telephone and Cables, Ltd. 


By letter dated February 13, 1969, Scanwell protested to FAA that 
the low bid of AIL was nonresponsive and, therefore, for rejection 
first, because it did not indicate that an “identical equipment comple- 
ment” had previously been installed in at least one location, as required 
by the IF B, and second, because the evidence submitted by AIL with 
its bid did not constitute a proper FAA certification of the required 
Category “I” performance. With respect to the first ground of its 
protest, Scanwell pointed out that while AIL had installed and 
operated partial ILS systems at Blythe, California, and Latrobe, 
Pennsylvania, which considered together consisted of all of the com- 
ponents required of the instant system, it had not previously installed 
and operated all of the required components as an integrated system 
at a single location in accordance with the IFB terms. Second, Scan- 
well set out seven specific reasons why, in its opinion, the FAA flight 
inspection report certifying Category “I” performance for the Blythe, 
California, installation was not adequate to justify such certification. 
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Because the subject ILS system was urgently needed, FAA deter- 
mined, pursuant to Federal Procurement Regulations 1-2.407-8(b) 
(3), that it was necessary to make award to AIL before resolution of 
the Scanwell protest and Scanwell was so advised by letter dated 
February 19, 1969. Scanwell’s protest was subsequently answered by 
FAA letter dated March 10, 1969, the substance of which was that the 
invitation requirements calling for previous installation of an identi- 
cal system in at least one location and for the achievement of Cate- 
gory “I” performance were included in the invitation in order to deter- 
mine the responsibility of prospective contractors only (as opposed to 
the responsiveness of their bids to the material terms of the invitation). 
FAA advised that, in any event, it was not the intent of the contracting 
officer that all components of the system be situated and checked at a 
single location because the components, or subsystems, of the ILS are 
capable of being utilized and flight checked independently; and that 
the flight check reports were sufficient, in FAA’s opinion, to establish 
AIL’s capacity to meet Category “I” performance in the instant 
procurement, 

The distinction between “responsibility” and “responsiveness” im- 
plied by the FAA letter to Scanwell is an important one because our 
Office has consistently held that there is no requirement that bids 
failing to meet literal responsibility requirements of advertised invita- 
tions for bids be rejected, as would be the case with bids determined 
to be nonresponsive to material invitation requirements, so long as the 
contracting officials are satisfied that the bidder in question is in fact 
responsible. 45 Comp. Gen. 4. It may generally be stated that invitation 
requirements which concern a bidder’s experience, i.e., his organiza- 
tion, technical experience, knowledge, skills, “know-how,” equipment, 
facilities, and generally capability to perform in accordance with the 
contract terms, are matters of responsibility. See 45 Comp. Gen. 4 
(1965) ; 43 id, 275 (1963) ; 41 id. 737 (1962) ; 39 id. 173 (1959). How- 
ever, our Office has recently held that experience requirements which 
are directed primarily to the performance history of the item being 
procured, rather than to the experience of the prospective contractor, 
concern responsiveness where such intent is clear from the invitation 
terms. See 48 Comp. Gen. 291, November 6, 1968. 

The above-quoted invitation provisions are loosely drawn with the 
result that it is difficult to determine with certainty from a reading 
of the three provisions together whether they affect the responsibility 
of bidders or the responsiveness of bids. The provisions may be said 
to have connotations related to both responsibility and responsiveness 
if read without reference to the other provisions concerning “experi- 
ence.” Also, while the language contained in item No. 1 of the IFB 
schedule that an “identical equipment complement” must have been 
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installed in at least one location, taken alone, would seem clearly to 
have excluded the AIL bid, the references in clause IT and VIII appear 
to be broad enough to have permitted its consideration for award. 

Accordingly, while the lack of precision in the instant IFB was 
unfortunate, we cannot conclude that any bidders were prejudiced 
thereby or that the FAA interpretation of the provisions was so clearly 
in error as to warrant adverse action by our Office. 

With respect to the Scanwell contention that the FAA flight inspec- 
tion report submitted by AIL for its Blythe, California, installation 
was not adequate to justify the required Category “I” performance, 
FAA in its report to our Office dated April 18, 1969, reaches the con- 
trary conclusion, i.e., that the questioned report was sufficient to estab- 
lish compliance with Category “I” standards. In cases involving a 
dispute of fact, such as this, our Office will not substitute its judgment 
for that of the contracting officials in the absence of clear and con- 
vincing evidence that the contracting officials are in error. We find no 
such evidence here. 

In accordance with the foregoing considerations, we find no basis for 


disturbing the award made to AIL. 


[ B-166795 J 


Bids—Mistakes—Unit Price v. Extension Differences—Not Ap- 
parent on Face of Bid 

An obvious discrepancy between unit and total prices in a bid for the care of the 
remains of deceased personnel submitted under an invitation for bids that re- 
quested unit and extended prices on estimated quantities of 22 different items 
and/or subitems of services and supplies and that provided the unit price will 
prevail in case of discrepancy between unit and extended prices, subject to 
correction in the same manner as any other mistake, may not be corrected 
pursuant to paragraph 2-406.2 of the Armed Services Procurement Regulation 
as an error “apparent on the face of the bid,” absent evidence of whether the 
error occurred in the unit price or the extended price. To permit correction of 
the error would give the bidder an opportunity to select either the unit price or 
the purported extended price, thus adversely affecting confidence in the competi- 
tive bidding system. 


To the Jack Lewis, Inc., July 3, 1969: 

Reference is made to your telegram of April 29, 1969, and subsequent 
correspondence, protesting against an award to any other bidder under 
invitation for bids (IFB) No. F07603-69-B-0177, issued at the Dover 
Air Force Base, Delaware. 

This solicitation, issued February 28, 1969, invited bids for furnish- 
ing services, supplies and transportation required during the period 
July 1, 1969, through June 30, 1970, for the care of remains of deceased 
personnel at Dover Air Force Base, in accordance with certain Armed 
Services Specifications entitled “Care of Remains of Deceased Person- 
nel (Port of Entry Requirements) ,” dated January 3, 1969. 
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Bids were requested on 22 different items and/or subitems of services 
and supplies, each of which showed the estimated quantity of units 
of services or supplies that would be ordered during the contract period 
and requested bidders to show their unit bid price and total extended 
bid price for each item. The solicitation provided that bids would be 
evaluated on the basis of the estimated quantities and the award would 
be made to the responsive and responsible bidder whose total aggregate 
price for all items is low. 

Six bids were received and opened on April 1, 1969, as scheduled. 
The aggregate amounts of the two lowest bids were as follows: 


Jack Lewis, Inc., $923,900 net 
Baltimore, Maryland 
Fairfax Funeral Home, Inc., $974,900 net 


T/A Covington Martin, 

Falls Church, Virginia 

The other bids were $1,060,500, $1,100,000 (after correction of error 
m addition ) , $1,316,000, and $1,694,625. 

In the apparent low bid of $923,900 submitted by Jack Lewis, Inc., 
the contracting officer noted an obvious discrepancy in Item 7, which 
was as follows: 


7. For major restorative art in accordance with Specifications; 
Estimated Quantity, 10,000 each; Unit, 144 Hour; Unit Price, 
$7.00; Estimated (total) Amount, $17,500. 

The total aggregate price of $923,900 was arrived at by using $17,500 
as the correct total price for Item 7. 

Paragraph 2(c) of Standard Form 33 entitled “Solicitation In- 
structions and Conditions,” which was a part of the solicitation, pro- 
vides as follows: 

In case of discrepancy between a unit price and extended price, the unit price 
will be presumed to be correct, subject, however, to correction to the same extent 
and in the same manner as any other mistake. 

After bid opening, the contracting agency by telephone requested 
Jack Lewis, Inc., to verify its bid price on Item 7. The bidder alleged 
that a clerical error had been made in stating the unit price of the item 
as $7, which was its intended hourly rate, but that both the extension 
of the item and the aggregate bid price were correct. By letter dated 
April 4, 1969, the bidder stated : 

In our bid of $923,900 as was stated the arithmetic was correct, but our book- 


keeper made the mistake of unit pricing by the hour rather than 4 hour. Line 7 
should read as follows: 


For major restorative area in 10,000 Each 4 $1. 75 $17, 500 
accordance with specifications. hour. 
The contracting officer forwarded the matter on April 15 to Head- 
quarters AF'LC as a mistake in bid with recommendation that the unit 
price be corrected to $1.75 as requested. Under date of April 25 the 
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case was returned by the Acting Staff Judge Advocate with an 
Administrative Determination in accordance with Armed Services Pro- 
curement Regulation (ASPR) 2-406.3(a) (4) “that clear and convinc- 
ing evidence has not been presented establishing the existence of a 
mistake or the alleged intended bid price. * * * That the bid of Jack 
Lewis, Inc., should be considered for award as submitted without 
change.” 

The result of this determination was that your concern’s bid on 
Item 7 was considered on the basis of $7 per 14 hour, corrected to an 
extended amount of $70,000 pursuant to the provisions of paragraph 
2(c) of Standard Form 33A quoted above. This resulted in a total 
aggregate bid of $976,400, and made the bid of Fairfax Funeral Home 
in the amount of $974,900 the low bid. 

You contend that your mistake was an apparent clerical mistake, 
and that the contracting officer was therefore authorized to correct 
your unit bid price to $1.75 under ASPR 2-406.2 after you were 
requested to verify, and did verify, that $1.75 was your intended unit 
bid price. You therefore request that the contracting officer be so 
advised and that he be directed to accept your bid price of $923,900, 
based upon $17,500 as your correct extended bid price for Item 7, as 
the low bid, and to make an award pursuant thereto. 

While ASPR 2-406.2 authorizes the correction of a clerical mistake 
which is “apparent on the face of a bid,” we are of the view that such 
a situation is not present here, since it is not apparent from the face of 
the bid whether the error occurred in the unit price or in the extended 
price. 

In this connection, the record shows that the unit prices bid for 
Item 7 in the six bids received ranged from $7 to $1.25, with two 
bidders quoting $7; one bidder quoting $5; one bidder quoting $3; 
one bidder quoting $2.50; and one bidder quoting $1.25. The procur- 
ing activity had estimated a reasonable price of $5 a unit for this 
item. The reasonableness of this estimate is further established by the 
bids received on Item 7 in response to the IFB for the requirements 
of fiscal year 1969 wherein four bidders bid $10 per half hour; one 
bidder bid $15 per half hour; and one bidder bid $16.25 per half hour. 
It is interesting to note that in that procurement your company bid 
$10 per half hour, which would appear to preclude a determination 
in the instant case that it was apparent from the face of your bid 
that you intended to bid $1.75 rather than $7, per 14 hour. 

Furthermore, if the procedures for which your attorney contends 
had been followed it would have given you the opportunity to select 
either the unit price bid or the purported extension thereof, whichever 
may have operated to your advantage. To illustrate, had Fairfax’s 
total bid been $1,501 higher it would have exceeded your total bid 
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price computed on the basis of $7 per 14 hour for Item 7 and an extend- 
ed price of $70,000 for that item. In that event, you could clearly have 
contended that your extended price of $17,500 was in error, and in- 
sisted on an award based upon a unit price of $7 for Item 7. 

We must therefore conclude that the correction for which you con- 
tend would confer an unfair competitive advantage upon your com- 
pany. 

We do not question that you made a mistake as alleged. However, 
as we stated in 48 Comp. Gen. 748, May 14, 1969, regardless of the good 
faith of the bidder making a mistake, correction should be denied in 
any case in which there exists a reasonable basis for argument that 
public confidence in the integrity of the competitive bidding system 
would be adversely affected thereby. In our opinion, this is such a 
case. Accordingly, for the reasons stated your protest is denied. 


[ B-166958 J 


Officers and Employees—Transfers—Relocation Expenses— 
Housetrailer Expense Reimbursement—Sale of Trailer 


The June 26, 1969 revision of section 4.1b of the Bureau of the Budget Circular 
No. A-56 prescribing that a housetrailer is within the scope of the terms “resi- 
dence” or “dwelling” as those terms are used in the Circular, the brokerage fee 
paid by a transferred employee to sell his mobile home at his old duty station 
may be reimbursed to him. Although the fee of 15 percent of the actual sales 
price paid is the normal commission charged incident to the sale of a residence 
by dealers in the area from which the employee transferred, reimbursement to 
him is limited under section 4.2h to a fee that does not exceed 10 percent of the 
actual sales price, the section authorizing reimbursement in an amount not to 
exceed 10 percent or $5,000, whichever is the smaller amount. 48 Comp. Gen. 
115; B-—163856, April 80, 1968; B-—165255, October 24, 1968, modified. 


jay 9. Mary M. ae rem United States Department of the Interior, 
uly 9 

Your letter of May 7, 1969, forwarded a claim by Mr. John B. 
Burleson, an employee of the Bureau of Land Management, Depart- 
ment of the Interior, for reimbursement of the brokerage fees paid by 
him in connection with the sale of his mobile home, incident to a 
transfer of duty station from Portland to Prineville, Oregon. 

The record discloses that Mr. Burleson was hired by the Bureau of 
Land Management in the shortage category as a mining engineer in 
December 1967 whereupon, on proper authorization, he moved his 
trailer home from Hall, Montana, to Portland, Oregon, to be used 
as a residence. The 1966 Skyline 107 mobile home, with dimensions of 
10 feet by 54 feet, was purchased in Phillipsburg, Montana, in Novem- 
ber 1966, and was his home until he was told of the impending transfer 
to Prineville, Oregon, in May 1968. On June 13, 1968, Mr. Burleson was 
authorized to transfer from Portland to Prineville, Oregon, effective 
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June 30, 1968. In preparing for his move he made inquiry concerning 
the possibility of selling his mobile home to ascertain if he could be 
reimbursed for the broker’s fee and was advised that since this mobile 
home was his residence, he was entitled to reimbursement. He there- 
upon listed his mobile home with McCuen Trailer Sales, Inc., and it 
was sold for $3,400 upon which Mr. Burleson paid a 15 percent com- 
mission of $510. He submitted his claim for reimbursement of real 
estate expenses on November 26, 1968, at which time the certifying 
officer returned it unpaid. The employee resubmitted his voucher for 
payment on January 31, 1969, requesting that an opinion be obtained 
from this Office. 

You ask “May a trailer home measuring 10’ x 54’ be considered a 
dwelling within the provisions of Bureau of the Budget Circular No. 
A-56, Section 4.1?” Section 4.1 of Bureau of the Budget Circular 
No. A-56, Revised October 1966, deals with reimbursement of an 
employee for expenses required to be paid by him in connection with 
the sale of a residence at his old official station. Section 4.2a allows 
broker’s fees as a reimbursable expense which construed in light of 
section 4.1b of Circular No. A~56, Revised, dated June 26, 1969, per- 
mits the reimbursement of broker’s fees paid by an employee in the 
sale of a mobile home (house trailer). 

Section 4.1b states : 


The residence or dwelling is the residence as described in section 1.2i which 
may be a house trailer and/or the lot on which such house trailer is located or will 
be located. [Italic supplied.] 

This latter revision is a clarification of the scope of the terms “resi- 
dence” or “dwelling” as contained in Bureau of the Budget Circular 
No. A-56, Revised October 1966, rather than a substantive amendment. 
Therefore, Mr. Burleson may be reimbursed for broker’s fees incurred 
in the sale of his mobile home. 

Reimbursement for the above-mentioned broker’s fee is subject to 
the overall limitations of section 4.2h of Budget Circular No, A-56 
which, in pertinent part, provides that the aggregate amount of ex- 
penses which may be reimbursed in connection with the sale of the 
residence at the old official station shall not exceed 10 percent of the 
actual sale price or $5,000, whichever is the smaller amount. There- 
fore, notwithstanding the fact that 15 percent of the actual sale price 
has been stated by you to be “the normal commission charged by all 
dealers in the Portland, Oregon area,” and reimbursable under section 
4.2a of Circular No. A-56 in not being in excess of rates generally 
charged for such services by brokers in the locality of the old official 
station, the aforementioned controlling provisions of section 4.2h of 
Circular No. A-56 specifically prohibit allowance of reimbursement 
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of the broker’s fee paid in excess of 10 percent of the actual sale price 
or $340. 

Our prior decisions denying reimbursement of expenses incurred by 
an employee in the sale of a mobile home, used as a residence, incident 
to transfer are modified accordingly. 

The voucher returned herewith may be certified for payment only in 
accordance with the aforegoing, if otherwise correct. 








































[ B-167008 J 


Miscellaneous Receipts—Special Account v. Miscellaneous Re- 
ceipts—Federally and State Supported Projects 


The cost-of-service fees charged for furnishing data from the Current Research 
Information System (CRIS), a computerized information and retrieval system 
that maintains scientific and management type information on both federally 
financed and State supported agricultural research, may not be deposited in a 
special account pursuant to the Department of Agriculture’s 7 U.S.C. 2244 
authority and made available for CRIS to draw on to cover the costs involved 
in making the research and reproducing the data. The exemption authority in 
section 2244 to the requirement for deposit of monies into the Treasury as mis- 
cellaneous receipts relates to and is limited to bibliographies prepared by the 
Department’s library, and to the microfilming and other photographic reproduc- 
tions of books and to other library materials, and CRIS is not part of that library. 


To the Secretary of Agriculture, July 9, 1969: 


This is in reference to letter dated May 21, 1969, from Mr. Joseph M. 
Robertson, Assistant Secretary for Administration, concerning a pro- 
posal to charge a cost-of-service fee for furnishing data from the Cur- 
rent Research Information System (CRIS), a computerized informa- 
tion and retrieval system, and depositing such fees in an account from 
which the CRIS could draw to cover the costs involved in making 
the search and reproducing data. Our advice is requested in the 
matter. 

The authority proposed for using the collections to defray expenses 
is 7 U.S.C. 2244 (1964 ed., Supp. IV), which provides: 

The Secretary of Agriculture is authorized to make copies of bibliographies 
prepared by the Department library, microfilm and other photographic reproduc- 
tions of books and other library materials in the Department and sell such 
bibliographies and reproductions at such prices (not less than estimated total 
cost of furnishing same) as he may determine, the money received from such 
sales to be deposited in the Treasury to the credit of the applicable appropriation 
current at the time the materials are furnished or payment therefor is received. 

It is stated in the letter that CRIS is operated by the Research 
Program Development and Evaluation Staff under the direction of 
Science and Education, United States Department of Agriculture; that 
CRIS maintains scientific and management type information on over 
20,000 research projects; that such projects represent both federally 
financed and State supported research in over 500 Federal or State 
locations. Data is provided by fifty-three State Agricultural Experi- 
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ment Stations, nine forestry schools and six research agencies of the 
Department. The development of CRIS, it is reported, has provided 
for the first time a centralized repository of information on publicly 
supported agricultural research, and that industry, commodity groups 
and other organizations will want to take advantage of the information 
available in the CRIS data bank. Because of the costs involved, and 
limited funds available to CRIS, it is proposed to charge a cost-of- 
service fee and deposit funds collected to an account from which 
CRIS could draw to cover the costs involved in making the search 
and reproducing the data. 

The above-quoted statutory authority clearly relates to the Depart- 
ment library, and library materials. It constitutes an exception to the 
usual requirement that collections shall be paid into the Treasury as 
miscellaneous receipts, as, for example in 7 U.S.C. 2242 (1964 ed., 
Supp. IV), relating to monies collected from the sale of copies of the 
card index of Agricultural publications, and 31 id. 483a covering fees 
collected for work and services furnished by Federal agencies. 

The Current Research Information System is not represented in 
the Assistant Secretary’s letter as being a part of the library. It has 
been described in part 3, page 348, Housing hearings on Department of 
Agriculture Appropriations for 1969 as— 

* * * a departmentwide system using the computer to maintain progress and 
management data on all on-going research in USDA and land grant colleges, to 


answer inquiries thereon and to produce annual catalogs and reports. The system 
will be serviced by the WDPC. [Washington Data Processing Center. ] 


The authority provided by 7 U.S.C. 2244, supra, is limited to bibli- 
ographies prepared by the Department library, and microfilm and 
other photographic reproductions of books and other library materials. 
In view thereof, and in the absence of other statutory authority, the 
proposal is not approved. Collections of cost-of-service fees should be 
paid into the Treasury as miscellaneous receipts pursuant to 31 U.S.C. 
4838a. 


[ B-167061 ] 


Compensation—Periodic Step-Increases—Service Credits—Demo- 
tions, Promotions, Reemployment, Etc.—Overpayment 


Although upon waiver of the collection of an erroneous payment resulting from 
a promotion in violation of the Whitten Amendment, the payment is deemed vali- 
dated pursuant to Public Law 90-616 (5 U.S.C. 5584(e)), the erroneous person- 
nel action that gave rise to the overpayment is not validated. Therefore, an 
employee whose erroneous promotion on June 2, 1968 from a GS-7 to a GS-9 
position is corrected January 26, 1969, and he is properly promoted to GS-9 
on March 23, 1969, may only count the period of service from June 2, 1968, to 
January 26, 1969, for within grade increase purposes in the same manner and 
to the same extent as if the premature promotion had never been processed, 
and the service for the period of the erroneous promotion may be counted as 
GS-7 service and not GS-9 service for step increase purposes. 
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Compensation—Promotions—Whitten Rider Restriction—Viola- 
tion 

When an employee is erroneously promoted from grade GS-7 to grade GS-9 
due to a Whitten Amendment violation and the overpayment is not discovered 
until after the time the employee fully met the time-in-grade requirement for 
promotion, no overpayment is considered to have occurred between the date the 
employee would have been promoted under agency policy or regulation and the 
date the error was discovered and, therefore, waiver action under Public Law 
90-616 (5 U.S.C. 5584(e)) is not required for the period on and after the effec- 
tive date of the promotion. If under agency policy or regulation, the promotion 
would not have been made effective until the beginning of the first pay period 
after the period of eligibility under the Whitten Amendment, the period between 


date of eligibility and the effective date of the promotion is subject to waiver 
action. 


To the Director, Selective Service System, July 9, 1969: 


We refer to your letter of May 23, 1969, transmitting for our con- 
sideration the matter of waiving the claim of the Government against 
Mrs. Doris 8. Sparrow which arose by reason of her having been pro- 
moted erroneously before having completed the time-in-grade require- 
ments contained in section 1310 of the act of November 1, 1951, as 
amended, 5 U.S.C.A. 3101 note, commonly known as the Whitten 
Amendment. 

The pertinent facts giving rise to the erroneous payments are as 
follows: 

On March 10, 1968, the employee was changed from a position not 
subject to the General Schedule to step 1 of a grade GS—7 position. On 
June 2 she was promoted to step 1 of a GS-9 position in violation of 
the Whitten Amendment. Thereafter on January 26, 1969, a corrective 
action was taken to adjust her salary rate to step 1, GS-7, and effective 
March 23, 1969, she was promoted to GS-9, step 1. 

You request that consideration be given to waiving the erroneous 
payments resulting from the improper promotion and, in addition, 
request a decision upon the following questions: 

(1) Should the waiver for the collection of the overpayment made during the 
period June 2, 1968, and January 25, 1969, inclusive, be approved, may this 


period of time count towards the period of time required for receiving the next 
within grade increase? 

(2) When an overpayment of this type is not discovered until after the time an 
employee had fully met all requirements for promotion (In Mrs. Sparrow’s case, 
after March 10, 1969), would the period of time between the date of such eligi- 
bility and the date of discovery be covered under Public Law 90-616? 


5 U.S.C. 5584(e), as added by Public Law 90-616, is as follows: 


An erroneous payment, the collection of which is waived under this section, is 
deemed a valid payment for all purposes. 


The quoted section does nothing more than validate the erroneous 
payments which are waived under the act. It does not, however, vali- 
date the erroneous personnel actions giving rise to such payments. In 
cases such as here involved the period of time should be counted for 
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within grade increase purposes in the same manner and to the same 
extent as if the premature promotion had never been processed. There- 
fore, while the period of service June 2, 1968, to January 26, 1969, may 
be counted as GS-7 service for step increase purposes it may not be 
counted for step increase purposes in GS-9. Your first question is 
answered accordingly. 

When an employee is promoted to a higher grade and thereafter, 
before the error is discovered, meets the time-in-grade requirement for 
promotion to such grade, no overpayment need be considered as hav- 
ing occurred in the higher grade between the date the employee other- 
wise would have been promoted under the agency policy or regulation 
upon his having completed the time-in-grade requirements and the date 
the error was discovered. Necessary corrective personnel actions should 
be issued accordingly. Therefore, waiver action under Public Law 90- 
616 for the period on and after the effective date of the promotion 
under that rule is neither necessary nor appropriate. Thus, if the pro- 
motion would not have been made effective under the agency’s policy 
or regulation until the beginning of the first pay period after the 
period of eligibility under the Whitten Amendment the payment for 
the period between those periods would be subject to waiver action 
under Public Law 90-616. 

Your request for waiver of the erroneous payments made to Mrs. 
Sparrow has been transmitted to our Claims Division for consideration 
and appropriate disposition. You will be advised of the action finally 
taken by such Division upon your request for waiver in her case, 


[ B-165369, B-165947 J 


Contracts—Data, Rights, Ete.—Status of Information Furnished— 
Unsolicited Pro 


Although the line-of-sight (LOS) telecommunications system data submitted as 
an unsolicited proposal under the first step of a two-step negotiated procure 
ment that stipulated if the data was used the offeror would be entitled to an 
award on a sole-source basis was significant in causing the Air Force upon con- 
sideration of the feasibility study and the funding data submitted to procure a 
total LOS system rather than the LOS/troposcatter system originally planned 
incident to the relocation of the North Atlantic Treaty Organization, the offeror 
is not entitled to an award on the basis of the improper use of proprietary data. 
The feasibility study, a research and development effort, subject only to confi- 
dential treatment, and the technical data consisting of well-known scientific prin- 
ciples, the only unsolicited information requiring protection was the funding data, 
and its use not constituting a violation of the proprietary data restriction, there 
is no justification to support a sole-source procurement, 


To the Lenkurt Electric Co,, Ine., July 11, 1969: 


Reference is made to your telegram and letters of October 2, 1968, 
and telegram of January 13, 1969, and subsequent correspondence, pro- 
testing the use of technical data which you submitted to the Depart- 
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ment of the Air Force as being proprietary to your firm. Your 
correspondence of October 2 (our file B—165369) protested any use of 
the data in question by the Government for competitive procurement 
purposes. Your telegram of January 13 (our file B-165947) protested 
the issuance of a letter request for technical proposals on January 10, 
1969, as the first step of a two-step negotiated procurement which you 
contend was based on your proprietary data by the Oklahoma City Air 
Materiel Area (OCAMA) during the pendency of your initial protest. 

The pertinent facts and circumstances which are considered and 
discussed below were obtained from cognizant Government activities. 
We also conducted, at the request of Congressman Paul N. McCloskey, 
Jr., an independent investigation at the various engineering and pro- 
curing activities involved in your protests. 

By reason of the withdrawal of the Republic of France from the 
North Atlantic Treaty Organization in 1966, an immediate need arose 
to reconfigure the various communication networks. This withdrawal 
gave rise to a plan by the Defense Communications Agency (DCA) 
to develop a relocation schedule for the affected Defense Communica- 
tions System (DCS) facilities between Great Britain and the Euro- 
pean Continent. Included in the plan as it was subsequently developed 
and refined were updated telecommunications requirements. A portion 
of the DCS redesign updating effort designated as Task 21 was as- 
signed by DCA to the Air Force for engineering, furnishing and 
installation (EF&1). The engineering facet of the redesign effort was 
subsequently assigned by Headquarters USAF to the Air Force Com- 
munication Service (AFCS), Scott Air Force Base, Illinois. As origi- 
nally portrayed in the DCA overall plan, Task 21 was to consist of 
line-of-sight (LOS) microwave equipment and troposcatter equip- 
ment designed to provide a high grade communications system utiliz- 
ing troposcatter equipment over the English Channel, and LOS 
elsewhere within the DCS. The LOS/troposcatter system was approved 
by the cognizant officials both within the Air Force and DCA and 
appropriate implementation actions were taken on the basis of such 
approval to EF&I such a system until March 21 or 22, 1968, 

In the meanwhile, on August 22, 1967, representatives of Lenkurt 
presented an informal briefing to AFCS on the feasibility of utilizing 
a complete LOS system for Task 21 instead of LOS/troposcatter as 
programmed. Thereafter, on October 2, 1967, Lenkurt submitted to 
AFCS a number of copies of an unsolicited proposal dated Septem- 
ber 18, 1967 (your reference No, 60884), covering the subject of the 
August 22, 1967, technical briefing. 

Your unsolicited proposal offered, as a single program, a feasibility 
test described as phase I to be funded jointly and conducted with Air 
Force and Lenkurt personnel prior to the procurement of the system, 
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and, upon successful completion thereof, EF&I of the total LOS sys- 
tem (phase IT) on a sole-source basis to Lenkurt. To protect your rights 
and interests represented by the unsolicited proposal, you attached, as 
a prefix thereto, the following statement: 

This document contains Lenkurt BHlectric Co., Inc., proprietary data, and is 
not to be copied, reproduced, used or divulged to unauthorized persons, in whole 
or in part, without proper authorization in writing from Lenkurt. This informa- 
tion is the property of Lenkurt Blectric Co., Inc., which reserves all rights to it. 

If this information is furnished in response to a Request for Proposal from the 
U.S. Government, it shall not be disclosed outside the government or used for any 
purpose other than to evaluate the proposal. However, if a contract is awarded 
to this offerer, based on this information, the provisions of the contract shall 


overrule these provisions. Also, these provisions do not limit the government’s 
right to use this information if it is obtained from another source. 


Copies of your unsolicited proposal were distributed within AFCS 
for the purpose of evaluating the proposed telecommunication system 
in anticipation of a formal briefing to be presented by Lenkurt to tech- 
nical personnel of AFCS on October 13, 1967. 

In a communication dated October 28, 1967, to Headquarters USAF, 
AFCS recommended adoption of the Lenkurt total LOS system ap- 
proach for Task 21 as presented in its unsolicited proposal and pro- 
curement of such system on a sole-source basis from Lenkurt. On 
December 15, 1967, AFCS (the engineering activity) recommended 
that work on the LOS/troposcatter system be suspended and that the 
Lenkurt total LOS system be adopted for utilization by the Air Force 
in the DCS. On January 8, 1968, the Air Force Logistics Command 
(AFLC), Wright-Patterson Air Force Base, Ohio (the procuring 
activity), advised Headquarters USAF and DCA of its concurrence 
with the approach outlined by Lenkurt and AFCS. On January 11, 
1968, DCA recommended to Headquarters USAF that the proposed 
LOS/troposcatter system be held in abeyance and it also advised that 
it concurred in the total LOS system concept as previously recom- 
mended by AFCS. 

On February 8, 1968, at another AFCS briefing by Lenkurt, it ad- 
vised that, based upon further consideration of the engineering data 
and other information developed by Lenkurt in the course of its 
preparation of the unsolicited proposal, the testing effort described in 
the proposal (phase I) would be eliminated. As an adjunct thereto, 
Lenkurt offered instead to guarantee that the proposed total LOS 
system would be 99.99 percent reliable. 

Based on the information supplied by Lenkurt and in view of the 
99.99-percent performance guarantee, the DCA Engineering Office 
(DCEO) on April 3, 1968, recommended to DCA (with advice to the 
Air Force) that Lenkurt’s unsolicited proposal “should be basis 
for the design, installation, and acceptance of the * * * LOS radio 
system.” Subsequently, Headquarters USAF directed AFCS to pre- 
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pare an implementation plan utilizing the DCEO April 3, 1968, letter 
as a guide. The plan, as developed by AFCS, contemplated a sole- 
source procurement from Lenkurt and adopted verbatim technical and 
funding data from the unsolicited proposal. However, the plan spe- 
cifically stated that “This is proprietary information from Lenkurt 
Electric Company and this data cannot be used to develop a work 
statement for competitive procurement.” 

Headquarters USAF procurement officials approved the total LOS 
system envisaged by the AFCS implementation plan but rejected with- 
out qualification the Lenkurt sole-source references contained therein. 


The acceptance directive dated May 23, 1969, provided at paragraph 
7b that: 


Sole source contractor EF&I is not authorized. AFCS and AFLC/GEBRIA will 
rewrite the [implementation plan] deleting any sole source reference. Require- 
ments should be written in terms that will permit competitive contractor 
EF&I * * *. Revised [implementation plan] will be for record purposes only. 


As a result of the foregoing and at the direction of Headquarters 
USAF, the Ground Electronics Engineering Installation Agency 
(GEEIA), Griffiss Air Force Base, N.Y., an engineering affiliate of 
AFLG, drafted a statement of work embodying a total LOS system 
for Task 21 which was subsequently submitted to AF'LC and then to 
OCAMA for utilization in the January 10, 1969, letter request for 
technical proposals. 

The basis of Lenkurt’s protest is succinctly stated in your letter 
of January 16, 1969, as follows: 


The essence of the Lenkurt protest is that Lenkurt independently developed 
technical material to show feasibility of a line-of-sight communications system 
in a geographic area where such a system had not been previously utilized and 
where, in fact, another type of system, namely troposcatter, had been recom- 
mended for use by the government; that this material was disclosed on a 
restricted basis to the Air Force; that relying on this information, a determina- 
tion was made by the government that such a microwave system would not only 
be feasible, but that a microwave system would, in fact, be procured in preference 
to a new troposcatter system; that because of this use of the Lenkurt informa- 
tion, Lenkurt was entitled to a sole source negotiation for such a line-of-site 
microwave system as otherwise the determination would have been a use by 
the government of information contrary to that permitted by the procurement 
regulations: * * * 


You concluded that the above-described actions of the various Air 
Force officials evidenced “open and obvious” violations of the follow- 


ing provisions of the Armed Services Procurement Regulation 
(ASPR) : 


3-507 Treatment of Procurement Information. 

3-507.1 Restrictions on Disclosure and Use of Data in Proposals and 
Quotations. 

(a) A proposal, whether solicited or unsolicited, may include data, such as 
a technical design or concept or financial and management plan, which the 
offeror does not want disclosed to the public for any purpose or used by the 
Government for any purpose other than evaluation of the proposal. If an offerer 
a #0 to restrict his proposal, he shall mark the title page with the following 
egend : 
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Contracting officers and other Government personnel shall not refuse to consider 
any proposal merely because it or the data submitted with it is so marked. Those 
portions of the proposal and data which are so marked (eawcept for information 
which is also obtained from another source without restriction) shall be used 
only to evaluate the proposal and shall not be disclosed outside the Government 
without the written permission of the offeror. If it is desired to duplicate, use, 
or disclose the data of the offeror to whom the contract is to be awarded, for 
purposes other than to evaluate the proposal, the contract should so provide, * * * 
* * . « . * . 
4-106 Selection of Research and Development Contracts. 
4-106.1 Selection of Sources. 
> * 
(e) Unsolicited Proposals. 
(1) Unsolicited proposals may be the product of original thinking and gen- 
erally are the property of the organization or individual who presents them. 
They are offered in the hope that the Government will contract with the offeror 
for further research on, or development of, the ideas they contain. Accordingly, 
it is important that such proposals received by purchasing activities be handled 
in a manner which will encourage prospective contractors to disclose to the Gov- 
ernment ideas which they have originated, conceived, or devel 
(2) The submitter of an unsolicited proposal may mark it with a legend, such 
as that provided in 3-507.1(a), restricting the disclosure and use of data in the 
pee: If a proposal is so marked, the terms of the legend shall be complied 
2 . © . * + 
(6) The submitter of an unsolicited proposal is not necessarily entitled to 
preferential treatment in the award of any contract because of his submission 
of such a proposal. See 4-106.2(d) (ii). [Italic supplied.] 


ASPR 4-106.2(d) (ii), cited above, provides that one “illustration 
of circumstances where there may be no substantial question as to 
choice of source” is when : 
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(ii) The purpose of the contract is to explore an unsolicited proposal which 
offers significant scientific or technological promise, represents the product of 
original thinking, and was submitted in confidence by one source. 


Also for consideration in this case are the provisions of 10 U.S.C. 
2304, the statute governing procurement by negotiated methods by the 
military departments of the Government. Pertinent portions of that 
statute provide as follows: 


(a) Purchases of and contracts for property of services covered by this chap- 
ter shall be made by formal advertising in all cases in which the use of such 
method is feasible and practicable under the existing conditions and circum- 
stances. If use of such method is not feasible and practicable, he head of an 
agency, * * * may negotiate such a purchase or contract, if—* * 

* = . + * & * 


(10) The purchase or contract is for property or services for which it is im- 
practicable to obtain competition ; 


e * * * + s . 


(g) In all negotiated procurements in excess of $2,500 in which rates or prices 
are not fixed by law or regulation and in which time of delivery will permit, 
proposals, including price, shall be solicited from the maximum number of quali- 
fied sources consistent with the nature and requirements of the supplies or 
services to be procured, and written or oral discussions shall be conducted with 
all responsible offerors who submit proposals within a competitive range, price, 
and other factors considered: * * * 
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By letter dated December 19, 1968, the Air Force reported to our 
Office, that the only data in your unsolicited proposal which could con- 
ceivably be treated as proprietary were the engineering conclusions 
charted on page 18 of your “technical data” which “purports to show 
that local variations in atmospheric conditions in the vicinity of the 
Channel crossing would not preclude an LOS microwave system from 
reaching an operational reliability of 99.99 percent in that locality.” 

In any event, the report of December 19 concludes that none of the 
data contained in the Lenkurt unsolicited proposal, including the in- 
formation on the “page 18 chart,” was or will be used by the Air Force 
in the preparation of a competitive procurement for Task 21. 

By supplemental report of February 24, 1969, the Air Force clari- 
fied its position with respect to your protest by stating, in part, as 
follows: 


The basis of Lenkurt’s protest is its contention that because Lenkurt inde- 
pendently developed technical material to show feasibility of a line-of-sight com- 
munications system in a geographic area where such a system had not been 
previously utilized and where, in fact, another type of system, namely tropo- 
scatter, had been recommended for use by the government... , Lenkurt is 
entitled as a matter of right to sole source negotiation. With this contention we 
cannot agree. The Air Force concedes that the Lenkurt proposal, insofar as it 
purported to guarantee the feasibility of an LOS system across the English 
Channel, did play some part in influencing the decision to procure an 
LOS system. But in our view, the determination to invite proposals on an LOS 
basis after consideration of the Lenkurt unsolicited proposal does not constitute 
“use” of such a character as to violate the restrictive legend contained in ASPR 
3-507 and dictate a sole source procurement from Lenkurt. There is nothing new 
or novel in the idea of using LOS across the English Channel. In fact, both 
Collins Radio and Philco had submitted, prior to the Government’s decision to 
procure an LOS system across the English Channel, unsolicited proposals that 
included an LOS system across the English Channel. In our view, it would be 
improper to deny these other firms an opportunity to compete. We believe that 
it would seriously undermine the utility of unsolicited proposals and our will- 
ingness to accept them, and be contrary to our policy favoring competitive pro- 
curement, if the mere submission of a suggestion or recommendation involving a 
well-known communications technique, which was persuasive in arriving at a 
decision to employ that technique for a particular procurement, could be sufficient 
to require sole source procurement. We point out again that the Lenkurt pro- 
posal was not disclosed outside the Government, and will not be incorporated 
in any way in the material to be distributed in connection with this procure- 
ment. Lenkurt will clearly not be deprived of the benefit of its efforts in evaluat- 
ing the feasibility of an LOS system, since presumably competitors who have 
not performed such studies will have to do so to enable themselves to bid and 
guarantee performance in the event of success in the competition. 


At a conference on May 26, 1969, arranged by Congressman 
McCloskey, and attended by representatives of our Office, the Air 
Force and Lenkurt, responsible Air Force officials stated that the data 
presented on the Lenkurt “page 18 chart,” some additional unspecified 
technical data, and the budgetary pricing data contained in the original 
unsolicited proposal were proprietary to Lenkurt. Our review of the 
funding data established that considerable savings would accrue to 
the Government by adoption of the total LOS telecommunications 
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system as proposed by Lenkurt in lieu of the previously planned mixed 
LOS/troposcatter system. The Air Force stated at the meeting that 
Lenkurt’s cost data was used by AFCS in planning for the procure- 
ment and that the results of Lenkurt’s feasibility study had borne 
a significant, if not dominant, role in causing the Air Force to procure 
a total LOS system instead of LOS/troposcatter. Our review of all 
aspects of this protest substantiates the foregoing uses of Lenkurt 
information by the Air Force. Specifically, it is clear that the Lenkurt 
funding data used by AFOS in its implementation plan for the total 
LOS system procurement was not rejected by Headquarters USAF 
in its instructions to GEEIA to rewrite the implementation plan “de- 
leting any sole-source reference.” Likewise, the Lenkurt feasibility 
study and its amendment to the unsolicited proposal guaranteeing that 
the system would be 99.99 percent reliable, played an extremely impor- 
tant role in the DCA and Air Force decision-making processes under 
which the original concept was discarded in favor of a total LOS 
telecommunications system. 

The Air Force concluded their remarks at the May 26 meeting by 
stating that the admitted “use” by the Government of Lenkurt’s pro- 
prietary information and data was strictly internal for the sole pur- 
pose of evaluating the proposal, which evaluation was contemplated 
by Lenkurt, and that such a “use” was not a violation of the pertinent 
ASPR provisions quoted above. 

The general tenor of the applicable provisions is that an unsolicited 
proposal containing data restricted by the offeror should be used by 
the Government only for evaluation of that proposal and shall not be 
“used by the Government for any [other] purpose * * *.” ASPR 
3-507.1(a). The regulations at ASPR 4-106.1(e) (1) explain that one 
of the reasons offerors submit unsolicited proposals is in the hope that 
the receiving agency will contract with them “for further research 
on, or development of, the ideas they contain.” While it is pointed out 
at subparagraph (6) of the above-cited ASPR that such proposal 
evidencing a research and development (R&D) effort should be han- 
dled in a confidential manner, the offeror is clearly not “necessarily 
entitled to preferential treatment in the award of any contract because 
of his submission of such a proposal.” Contracting officials of the 
Government are advised, however, that the last-cited provision is not 
for consideration in certain circumstances, See ASPR 4-106.2(d) (ii), 
supra. [Italic supplied.] 

With respect to the proprietary technical data contained on the 
“page 18 chart” (and possibly elsewhere in the Lenkurt proposal), the 
format of the proposal, as indicated above, presented the total LOS 
system concept in two phases. Phase I, the testing requirement, em- 
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bodied the feasibility study and all data and information pertinent 
thereto that might possibly be characterized as an R&D effort. Phase 
II, the remaining effort under the Lenkurt proposal, is merely a “text- 
book” application of well-known scientific principles of microwave 
transmission and, as reported by GEEIA, is clearly within the upper 
limits of the current state of the art and could be engineered by any 
relatively competent transmission engineer once he was shown that 
the resulting system would meet the critically high DCS standards. 

Furthermore, it is reported that accomplishment of phase IT as 
contemplated by Lenkurt called for the normal utilization and instal- 
lation of off-the-shelf type equipments manufactured and stocked 
by a number of reliable prospective Government contractors. Because 
of the relatively common scientific nature of the effort described in 
phase II of the proposal, no justification would exist to support a sole- 
source procurement. See, in this regard our discussion of 10 U.S.C. 
2304(a) (10) in 41 Comp. Gen. 484 (1965) at pages 491-492. 

As to phase I (feasibility testing) it is critical to note that such 
effort was effectively deleted from the unsolicited proposal by Len- 
kurt’s own action after the AFCS meeting on February 9, 1968. The 
Lenkurt proposal after February 9, 1968, but prior to the Air Force/ 
DCA total LOS system commitment, consisted of an EF&I effort as 
described above coupled with a guaranteed reliability standard com- 
mensurate with the DCA requirements. Moreover, and possibly of even 
more importance, is the fact that the Air Force (GEEIA) during the 
latter part of 1968, and early 1969, requested and received from the 
Department of Commerce, Environmental Science Services Admin- 
istration (ESSA), a complete feasibility study specifying the neces- 
sary design parameters to meet the DCA requirements. In this regard, 
the Chief, Tropospheric Radio Systems Predictions, Institute for 
Telecommunication Sciences, ESSA, reported to GEEIA “On the 
basis of the estimates given in this letter we think that this [LOS] 
link, with the parameters specified, will provide satisfactory per- 
formance at least for the standard [Defense Communications System] 
loading.” As a footnote thereto, the author of the above quotation 
advised our Office, that he “had absolutely no knowledge of any pre- 
vious Lenkurt proposal, or work on the matter.” 

Restated, all of the foregoing clearly evidences that the Air Force/ 
DCA decision to procure a total LOS telecommunications system 
turned significantly, if not entirely, on the basis of the feasibility 
study presented in phase I of the unsolicited proposal which Lenkurt 
had withdrawn. Therefore, and since the ESSA data constituted the 
sole basis for the statement of work, we conclude that the Air Force 
evaluation of the technical data contained in phase I of the unsolicited 
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proposal provides no justification for supporting a sole-source pro- 
curement to Lenkurt. 

The only information in your unsolicited proposal which, in our 
opinion, was entitled to some degree of protection is the funding data. 
The record shows that this data was used by AFCS in the implemen- 
tation plan prepared by that command. However, we find no basis on 
the record to conclude that the use of the Lenkurt funding data by the 
Air Force constitutes a legal basis upon which a sole-source procure- 
ment may be consummated. We believe that such a conclusion is re- 
quired because the consequences which flow from the improper use of 
data relate back to technical information which constituted the very 
essence of the procurement, See 41 Comp. Gen. 148 (1961); 42 id. 
346 (1963) ; 43 id. 193 (1963). Funding data cannot be regarded as 
in the same category as manufacturing or design data. 

Accordingly, and in view of the complete record before us which 
reveals no abuse of Lenkurt’s legal rights in the data contained in the 
unsolicited proposal or that such data was included in the letter request 
for technical proposals, your protests must be and are denied. 


[ B-165542 J 


Contracts—Data, Rights, Ete.—Disclosure—Unsolicited Proposals 


The similarity between procurement specifications soliciting an electric lift truck 
designed to install, transport, and remove bombs and missiles from igloos and 
revetments and an unsolicited proposal submitted to furnish the item that con- 
tained restrictive legends raises the presumption the offeror’s proprietary data 
was improperly disclosed, and the contracting officer unable to identify the 
sources of the material used in writing the specifications, their use by the Gov- 
ernment to consummate a competitive procurement without the developer's 
consent would violate the obligation of the Government not to divulge the pro- 
prietary data and, therefore, a sole-source contract should be negotiated with 
the offeror of the proprietary data, or competitive proposals should be resolicited 
on the basis of specifications which do not use the proprietary data. 


To the Secretary of the Air Force, July 11, 1969: 

. Reference is made to a letter dated May 20, 1969, with enclosures, 
from the Chief, Procurement Operations Division, Directorate, Pro- 
curement Policy, reporting on the protest by Standard Manufactur- 
ing Company, Inc. (Standard), against any award by the Armament 
Development & Test Center, Eglin Air Force Base, under request for 
proposals No, F08635-69-R-0058. 

Essentially, the company alleges through its attorneys that the Air 
Force is procuring an item, the specifications for which have been 
based upon a proprietary design submitted by Standard as an un- 
solicited proposal, and it is requested that the solicitation be canceled 
and a contract be placed with Standard. 





i a a a a a ee a. ee 


eo = Se fH fH FF ff. SS S&S et 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 29 


The referenced solicitation, which was issued on October 11, 1968, 
from Eglin Air Force Base, Florida, requests submission of technical 
and cost proposals for accomplishing the design, development, and 
fabrication of one test model electric lift truck designed to install, 
transport, and remove bombs and missiles from igloos and revetments. 
Specification ATZ 69-113 dated June 29, 1968, was made a part of 
the solicitation and describes various performance, material, and de- 
sign criteria for the lift vehicle. Essentially, the procurement specifica- 
tion describes a requirement for a compact electric vehicle incorporat- 
ing a cantilever telescoping boom mechanism to which is attached a 
tiltable fork capable of lifting a bomb, missile or shipping container 
weighing up to 3,000 pounds while allowing the article being lifted to 
remain in a given attitude. The truck’s boom and fork must be capable 
of azimuth and yaw adjustments, respectively, enabling the vehicle to 
horizontally position the raised article so that it can be transported in 
& position parallel to the vehicle’s length. 

It has been pointed out in Standard’s original brief of January 6, 
1969, that the need for new and advanced storage area lifting equip- 
ment was recognized by the company and, in early 1964, it undertook 
at private expense an engineering study to accumulate the weapons 
data, igloo and revetment dimensions, and other statistics on which to 
base a workable design. It is submitted that the company then con- 
ceived a design, built a scale model and conducted studies of the use 
of a powered lift truck having the special size, shape, power, capacity, 
maneuverability, and safety features necessary for such use. It then 
reduced this concept into a written proposal for the MJ5 lift truck 
and, without prior solicitation, submitted it to the Air Force, with 
appropriate restrictive legends, for evaluation on September 8, 1964. 

It is further stated that at the request of Headquarters, Tactical Air 
Command (HTAC), the Department was furnished 25 additional 
copies of Standard’s confidential technical proposal on November 24, 
1964, and an additional 22 copies on December 16, 1964. It is the pro- 
testor’s position that on several different occasions it was told by 
officers at HTAC that they were using the 47 copies of the unsolicited 
proposal and technical documentation verbatim in the circulation and 
write-up of the statement of the Air Force requirement. 

Since the lift truck concept as embodied in Standard’s designs and 
specifications was its original work product and affords a competitive 
advantage to Standard in providing mechanization of storage area 
munitions handling operations which in the past and today are done 
by hand and hand trucks, Standard takes the position that the un- 
solicited proposal was entitled to the legal protection afforded trade 
secrets and disclosures of proprietary data made in reliance upon a 
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confidential relationship. In support thereof, the company refers to 
an Air Force letter dated September 29, 1964, wherein it was stated 
that the proposed techniques and design appear to offer significant 
improvement over existing equipment in the field. However, the com- 
pany claims to have been denied this protection since its officials are 
convinced that the Air Force has used the unsolicited proposal in the 
write-up of the requirement which was the basis for obtaining ap- 
proval of the project, and in formulating the subject specification 
which thereafter was made available to industry for purposes of com- 
petitive procurement. 

Standard’s attorneys have cited authority for the general rules of 
law that any combination of designs and components which affords 
one a competitive advantage or represents in some considerable degree, 
independent efforts, is a protectible secret and that sufficient similarity 
between two designs provides a legal basis for finding misappropria- 
tion. Cf. Smith v. Dravo Corporation, 203 F. 2d 369, 373; Imperial 
Chemical Industries Ltd. v. National Distillers and Chemical Corpora- 
tion, 342 F. 2d 737, 742; and International Industries vy. Warrent Pe- 
troleum Corporation, 99 F. Supp. 907, 914, aff'd. 248 F. 2d 696. 
Moreover, the original brief submitted gives a detailed comparison of 
the similarities between the unsolicited proposal and the procurement 
specifications. In this regard we are particularly impressed by the 
similarity between the basic design concept of Standard’s proposal and 
the procurement specification in that both incorporate a cantilever 
boom provided with an azimuth mechanism to which is attached a 
tiltable fork with a yaw capability of 90 degrees to each side of center. 

In the report to this Office dated May 20, 1969, it is the position of 
your Department that Standard’s unsolicited proposal does not dis- 
close anything which can be classed as a trade secret since the need for 
this equipment and both the components and the components in com- 
bination are “believed” to have been well known in the state of the art 
at the time the unsolicited proposal was submitted. Moreover, it is 
stated that to the extent the procurement specification is similar to the 
unsolicited proposal, the information contained therein was not copied 
but was derived from data available to the Government under prior 
contracts for lift trucks, from the state of the art, and from the con- 
figuration of the munitions storage areas and the demands of military 
specifications. 

There is enclosed with your report a point hy-point response to 
the comparison of similarities submitted by Standard’s attorneys. 
The reply was prepared by Mr. Anthony, who states that he first 
became aware of the need for a munitions handling system in August 
1966, and who was subsequently (apparently in 1968) assigned the 
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responsibility for writing the subject specifications. We have thor- 
oughly examined Mr. Anthony’s reply and other documentation in- 
cluded in the report, and we are concerned about and influenced by: 
(1) the Department’s failure to adequately explain the uses to which 
the 47 copies of Standard’s unsolicited proposal were put; (2) the 
nonresponsiveness of the “ATZS Comments” to various points in 
the protest, and the limitation of comments to AFATL records, rather 
than to overall Air Force records; (3) the absence of any detailed 
explanation of the steps and procedures followed in the development 
and approval of this requirement within the Air Force; (4) the failure 
of the report to prove either that a substantially similar vehicle is in 
existence or that Standard’s design concept did not represent a con- 
siderable degree of independent effort, notwithstanding the state- 
ments in the report that the components in combination are “believed” 
to have been well known in the state of the art; and (5) the failure of 
the record, including Mr. Anthony’s report, to indicate the exact source 
of all information used in writing Specification ATZ 69-113. 

We are therefore compelled to reach the conclusion that the report 
from your Department does not identify the sources of specification 
material sufficiently to overcome the presumption raised by the per- 
suasive protest that the Air Force did, at the very least, adopt and 
use the basic proprietary design concept set out in Standard’s pro- 
posal, In this connection we have given consideration to the statement 
in Mr. Anthony’s affidavit to the effect that, although he recalls having 
seen Standard’s unsolicited proposal sometime prior to preparation 
of the specification, he did not refer to it or any other requirement 
document stating specific design information while writing the specifi- 
cation. However, we are also impressed by the affidavits furnished 
by two officials of Standard to the effect that Mr. Anthony had been 
briefed on the design of the unsolicited proposal approximately 2 
years prior to the writing of the specification. 

For the reasons stated above we must conclude that Standard’s 
proprietary proposal had a material bearing on the procurement spec- 
ifications, and that use of such specifications to consummate the 
present competitive procurement would violate the obligation of the 
Government not to divulge this information unless it first obtained 
Standard’s concurrence with such use. 

Additionally, it appears that the design submitted in response 
to the solicitation which your Department now proposes to accept 
deviates in certain material respects from the design requirements 
stated in the procurement specifications. For example, the proposed 
vehicle would not (1) incorporate the. use of a cantilever boom meet- 
ing the azimuth maneuverability requirement; (2) possess the re- 
quired four wheels; or (8) feature a telescoping boom. 
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Accordingly, it is our opinion that an award based upon such a 
design under the present specification would be improper. We there- 
fore believe it would be appropriate under the circumstances for your 
Department to either negotiate a sole-source contract with Standard 
or to resolicit proposals on the basis of specifications which would not 
involve the use of proprietary data and would give any interested 
parties the opportunity to submit proposals and have them considered 


on an equal basis. 
[ B-149685 J 


Small Business Administration—Investment Companies—Partici- 
pation in Guaranteed Loan Programs 

The authority of the small business investment companies (SBIC) to provide 
equity capital for incorporated small-business concerns under section 304(a) of 
the Small Business Investment Act, and to make long-term loans (section 305(a) ) 
to finance the growth, modernization, and expansion of incorporated and unin- 
corporated small-business concerns does not include the authority for the com- 
panies to participate as lending institutions in guaranteed loan programs with 
Small Business Administration (SBA), authorized under section 7(a) of the 
Small Business Act to make loans either directly or in cooperation with banks 
or other lending institutions, and to guarantee loans to small concerns in dis- 
tressed areas, or owned by low-income individuals under section 402(a) of the 
Economic Opportunity Act of 1964 and, therefore, the SBA may not guarantee 
SBIC loans to disadvantaged small concerns. 

To the Administrator, Small Business Administration, July 14, 
1969: 

Your letter of April 21, 1969, requests our concurrence in your 
proposal to authorize small business investment companies to partici- 
pate as lending institutions in guaranteed loans under section 7(a) 
of the Small Business Act, as amended, 15 U.S.C. 636(a), and sec- 
tion 402 of the Economic Opportunity Act of 1964, as amended, 42 
U.S.C. 2902. 

You advise that your agency has instituted a major program de- 
signed to enable the participation of socially or economically dis- 
advantaged citizens in our free enterprise economy. You now propose 
to extend that program to the small business investment program 
under the Small Business Investment Act of 1958, as amended, 15 
U.S.C. 661, e¢ seg. In substance, Small Business Administration 
(SBA) would guarantee small business investment company (SBIC) 
loans to disadvantaged small concerns within the limitations of, and 
under the regulations promulgated pursuant to, section 7(a) of the 
Small Business Act and parallel provisions of the Economic Oppor- 
tunity Act. 

Section 7(a) empowers the Administration to make loans to small 
concerns— 


* * * either directly or in cooperation with banks or other lending institutions 
through agreements to participate on an immediate or deferred basis. 
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Similarly, section 402(a) of the Economic Opportunity Act, 42 
U.S.C. 2902(a), authorizes SBA to guarantee loans up to $25,000 to 
small concerns in distressed areas, or owned by low-income individuals. 

You have defined lending institutions to— 


* * * include, but not be limited to, banks and other concerns whose regular 
course of business entails the making of commercial and industrial loans. (Reg. 
122.2(f) (2), 32 FR 11699 [August 12, 1967]) 


You point out that the Small Business Investment Act declares it— 
* * * a function of each small business investment company to provide a source 
of equity capital for incorporated small-business concerns * * *. (Section 304(a), 
15 U.S.C. 684(a) ) 
and authorizes SBICs to make loans— 


* * * to incorporated and unincorporated small-business concerns in order to 
provide such concerns with funds needed for sound financing, growth, moderniza- 
tion, and expansion. (Section 305(a), 15 U.S.C. 685 (a) ) 

Your definition of “Equity Capital,” under section 304(a) extends 
to— 


* * * instruments which evidence a debt and which provide a right or privi- 
lege to convert all or any portion of the debt instruments into stock of the small 
business concern or provide nondetachable or detachable stock purchase warrants 
or options, or provide both a right or privilege to convert all or any part of the 
debt instruments into stock and also detachable stock: purchase warrants or 
options. (Section 107.302(b) (2), 33 FR 326, January 9, 1968) 


Accordingly, you would guarantee debt instruments falling under 


both sections 304(a) and 305(a) of the Small Business Investment Act, 
but would not guarantee any equity instruments, or equity features of 
debt instruments. Thus, according to your letter, to the extent that 
debt is converted to equity, SBA’s guaranty would be extinguished. 
You state that the exercise of stock options would be subject to prior 
SBA approval, which would be conditioned upon the protection of 
your position as guarantor ; and that authority for SBICs to be the dis- 
bursing participant under both sections will be found in the Small 
Business Investment Act, sections 304(d) (15 U.S.C. 684(d)) and 
305(b) (15 U.S.C. 685(b) ). 

Other pertinent facts disclosed by your letter are set forth below. 

The subject proposal will constitute a reversal of past policies of 
your Administration. In the first days of the small] business investment 
program, the Loan Policy Board of SBA (section 4(d) of the Small 
Business Act, 15 U.S.C. 633(d)) decided that SBA should not partici- 
pate with SBICs in loans to small concerns pursuant to section 7 (a) 
of the Small Business Act, because the legislative history of the Small 
Business Investment Act indicated that SBICs were not intended to 
serve merely as intermediaries in the disbursing of Government funds, 
but SBICs were designed “to establish a completely new system of 
small business credit to provide small business concerns not only with 





34 DECISIONS OF THE COMPTROLLER GENERAL [49 


equity capital, but with loans of longer than 10 years and not within 
SBA’s capability, a system which would eventually operate with de- 
creasing dependency upon the Government” (Minutes of the Loan 
Policy Board Meeting on December 16, 1958. The Board was abolished 
by Reorganization Plan No. 4 of 1965 (30 FR 9353) and its function 
transferred to the SBA Administrator). According to your letter, the 
implication of this Loan Policy Board decision appears to be—al- 
though you state you cannot speak for the members of the Board at 
that time—that they were of the opinion that such participations were 
legally permissible, or the Board would have had no reason to consider. 
or to prohibit, what was already barred. Subsequently, SBA’s 
Opinion Digest No. 33 (rendered by the Office of General Counsel), 
for the month of June 1959, carried an opinion that participation be- 
tween SBICs and SBA under section 7(a) was not permissible, You 
state that the opinion was based on the Loan Policy Board’s decision 
cited above; and was subsequently incorporated in the SBIC regula- 
tions as interpretive section 107.1002 (25 FR 1397, February 17, 1960) 
and carried forward verbatim in subsequent revisions (see, for ex- 
ample, Revision 3, 29 FR 16946, December 10, 1964). It was eliminated 
in Revision 4 of the SBIC regulations, 33 FR 326, effective January 9, 
1968, a revision which was made, among other things, to implement 
the Smal] Business Investment Act Amendments of 1967, Public Law 
90-104 (81 Stat. 268, 15 U.S.C. 633 note), which became effective on 
that day. 

In 1961, Senator Sparkman proposed an amendment to section 
305(b) of the Small Business Investment Act (15 U.S.C. 685(b)), 
which is reflected in the present language of that section, except that 
the original proposal would have expressly included SBA among 
“other lenders” mentioned therein (S. 902, 107 Cong. Rec. 1896 
(1961) ). You point out that previously, in 1960, the House Small Busi- 
ness Committee had recommended that (quoting from your letter) : 

The SBA should change its policy which prohibits the participation by the SBA 
with the SBICs in making loans. /t is felt, as the act is presently worded, that 
there is nothing to prohibit this participation. Participation by SBA is provided 
with banks in its financial assistance and other loan programs, A deferred par- 
ticipation by the SBA would have the practical effect of supplying a source of 
support funds for these investment companies and should encourage the making 
of loans to sound small business enterprises [H. Rept. No. 2285, ssth Cong., 2d 
sess., p. 109 [Italic supplied) ]. 

After introducing his bill, S. 902, on February 9, 1961, Senator 
Sparkman explained the clarifying intent of his proposal as follows: 
The fourth amendment contained in this act would make it clear that SBIC’s 
may lend in participation with the Small Business Administration and with other 
investors, public or private, incorporated or unincorporated. SBA has not per- 
mitted SBIC’s to participate with the Agency in making loans to small business 


concerns. However, I seeno reason why SBIC's should not participate with SBA 
or anyone else in financing small business concerns. (107 Cong. Rec, 2068, 1961.) 
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You state that the express mention of SBA as a participant in sec- 
tion 305 was opposed by Administrator Horne who requested both 
before the Subcommittee on Small Business of the Senate Banking 
and Currency Committee and before Subcommittee No. 2 of the House 
Banking and Currency Committee that the proposed amendment be 
changed in the exact manner in which it was subsequently enacted by 
Congress. You express the view, however, that the unsuccessful part of 
the amendment would have, at most, clarified the participation author- 
ity for SBICs, without affecting SBA’s authority under the Small 
Business Act. It is your opinion that SBA need look only to its author- 
ity under the Small Business Act, which is sufficient to support any 
disbursements which may be called for under the proposed guarantee 
program. Our concurrence in this view is requested. 

An examination of the legislative history of the Small Business In- 
vestment Act discloses the purpose of the act to be as follows (pp. 2 
and 3, S. Rept. No. 1652, 85th Cong., 2d sess.) : 


S. 3651 has the primary purpose of making equity capital and long-term credit 
more readily available for small-business concerns. The bill proposes to achieve 
this purpose by creating new private financial institutions with Federal assist- 
ance and by giving Federal help to State and local development credit corpora- 
tions. The new institutions will be known as small business investment companies, 
will be chartered by the Small Business Administration, and will receive long- 
term loans from the Small Business Administration. State and local development 
credit corporations are also eligible for long-term Federal loans. 

While there is difference of opinion as to the severity of the problem, there is 
general agreement that small-business concerns are faced with a real difficulty 
in obtaining long-term loans and equity capital required for adequate growth 
and development. Commercial banks are not able to furnish such financing ; their 
function lies primarily in short- and intermediate-term lending; they do not 
supply venture capital or long-term credit. The present financial institutions 
which do provide a source of venture capital are not able to assist smaller firms. 
The cost involved in the public sale of securities is prohibitive to small-business 
issuers, As a result there is no institutional source to which small business may 
turn to meet its capital needs. Unlike large business concerns, small-sized busi- 
nesses must seek long-term funds in a most haphazard fashion which, by its very 
nature, does not provide for the economic growth of small firms that is possible 
and desirable. 

As William McChesney Martin, Jr., Chairman of the Federal Reserve Board of 
Governors, told the committee: 

There is a gap in the existing structure of financing institutions which 
lies in the longer-term debt and equity capital areas. 

It is this “institutional gap” which is of concern and which this bill is designed 
to fill. 

The Small Business Administration does not meet and was not established 
for the purpose of meeting this institutional need. The SBA, through its lending 
program, assists small-business concerns which have been unable to obtain 
financing through the commercial banks. Therefore, while the SBA serves a 
valuable purpose by assisting firms in distress and by encouraging commercial 
banks to move in the direction of intermediate-term loans to small business, it 
does not contribute in any significant extent to the growth and development of 
small businesses which need long-term funds. 

This new program will establish no direct contact between the Federal Gov- 
ernment and small-business concerns which need equity capital and long-term 
credit. Such small-business concerns will obtain assistance from the newly 
established private investment companies and from the State and local develop- 
ment credit corporations. 
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The committee intends that this new program be launched with a minimum 
of Federal activity and with only a modest increase in personnel and adminis- 
trative expenditures by the Small Business Administration. The new program 
is conceived to carry out or to be based upon the following principles: 

(1) To supplement, rather than supplant, existing private facilities, 

(2) To operate under a simple and flexible organizational structure. 

(3) To operate and be accounted for in complete separation from other 
Federal small-business programs. 

(4) To utilize to the maximum possible extent the facilities of State 
and local development credit corporations, and 

(5) To concentrate upon meeting the equity and long-term credit needs 
of small-business concerns. [Italic supplied.] 


After considering the above-quoted legislative history, we agree 
with the conclusion of the SBA Loan Policy Board to the effect that 
the legislative history of the Small Business Investment Act indicates 
that it was not intended that SBICs participate with SBA in making 
loans to small business concerns. In SBA Opinion Digest No, 33, men- 
tioned in your letter, it is stated, in part, that : 


However, participation between the SBA and SBICs is another matter. After 
consideration, it was the decision of the Board to prohibit such participation. 
To rule otherwise would, in the opinion of the Loan Policy Board, tend to offset 
the requirement of the Small Business Investment Act of 1958 of maximum 
participation by private sources of capital and credit by increasing the depend- 
ency of such companies on Government funds. A consideration of the legislative 
history disclosed that the statutory limitations on the funds available to small 
business investment companies through SBA was intended to prevent such 
companies from merely serving as intermediaries in the disbursing of Govern- 
ment funds to small business firms. In addition, the Board was of the opinion 
that the Small Business Investment Act was designed to fill an “institutional 
gap” currently existing in the system of capital and credit available to small 
business concerns, In other words, the Board considered that the long-range 
purpose was to establish a completely new system of small business credit to 
provide small business concerns not only with equity capital but with loans of 
longer than: ten years and not within SBA capabilities, a system which would 
eventually operate with decreasing dependency upon the Government. 


While the opinion rendered by SBA’s Office of General Counsel may 
have been based on the Loan Policy Board’s decision, we find nothing 
therein to indicate that the General Counsel’s Office was of the view 
that such participation would be legally permissible. 

Concerning Senator Sparkman’s proposed amendment. to section 
305(b), in opposing the clause therein which would have expressly 
included SBA among “other lenders” mentioned therein the then 
Administrator of SBA testified as follows before the Senate Sub- 
committee mentioned in your letter (pages 15 and 16 of the Senate 
Hearings on S. 902) : 

Section 6 of the bill would amend section 305(b) of the act so as to authorize 
SBIO’s to make loans to small business concerns directly or in cooperation with 
“other lenders, public or private, incorporated or unincorporated, including the 


Small Business Administration” through agreements to participate on an im- 
mediate or deferred basis. 


Under the existing provisions of section 805(b) of the act, SBIC’s can make 
loans on a cooperative basis—but only with lending “institutions.” I have no 
objections to section 6 of the bill insofar as it would extend coverage in individ- 
nal lenders and other lenders which do not qualify as lending institutions. 
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However, I do not favor the proposal of section 6 that SBIC’s be authorized 
to extend loans to small business concerns in cooperation with the Small Business 
Administration. 


I would like to emphasize the difference in the lending functions of SBIC’s and 
those of SBA. The maximum maturity of SBA business loans is fixed by statute 
at 10 years. The small business investment program was not established for the 
purpose of providing such financing for small business. At the time the Small 
Business Investment Act of 1958 was enacted, it was observed that, on the 
whole, the short-term and intermediate-term credit needs of small business were 
being met through existing facilities, private and governmental. 

The primary purpose of the lending authority delegated under the act to 
SBIC’s is to provide small business concerns with long-term credit which cannot 
be obtained from SBA—with loans of maturities in excess of 10 years. If SBIC’s 
are to fulfill the mission intended for them by Congress, they must concentrate 
their efforts in this area. 


By regulation, SBA could have confined SBIC loans to maturities of more than 
10 years. However, this appeared to be too rigid a restriction, and to provide 


SBIC’s with reasonable leeway a minimum maturity of 5 years was established 
on their loans. 


SBIC’s should, as far as possible, avoid this zone of overlap. In any case, they 
should not be attracted into it with offers of SBA participation. 

Accordingly, I recommend that section 6 of the bill be stricken and that the 
following be inserted in lieu thereof: 


SEC. 6. Section 305(b) of the Act is amended by deleting the phrase 
“other lending institutions” and inserting, in lieu thereof, “other lenders, 
incorporated or unincorporated.” [Italic supplied. ] 


The Administrator gave similar testimony before the House Sub- 
committee mentioned in your letter. 

It would appear from the Administrator’s statement that without 
the clause in question he did not consider SBICs authorized to extend 
loans to small business concerns in cooperation, or in participation, 
with the Small Business Administration. 

It is clear from the facts, as well as the legislative history cited in 
your letter, that the Congress (or at least the pertinent legislative 
committees thereof) was aware of SBA’s longstanding interpretation 
of the Small Business Investment Act, and could have changed the law 
to specifically authorize SBA and SBICs to participate together in 
loans to small business concerns. In fact, as indicated above, a pro- 
posed amendment to the Small Business Investment Act would have 
specifically so provided, but after hearing SBA’s objection to such 
provision, the provision was eliminated or deleted from the bill in 
committee. Such action indicates an intent that SBA and SBICs should 
not participate together in loans to small business concerns. 

While it may be that the unsuccessful part of Senator Sparkman’s 
amendment would have had no affect on SBA’s authority under the 
Small Business Act to preclude SBA from participating with SBICs 
in loans to small business concerns, in light of what is set forth above, 
it is our view that the Small Business Investment Act must be con- 
strued as precluding SBICs from participating with SBA in such 
loans. Accordingly, we cannot concur with your proposal to authorize 
SBICs to participate with SBA in loans to small business concerns, 


410-893 O- 71-5 
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[ B-154400 J 


Disbursing Officers—Lack of Due Care, Etc.—Unfamiliarity With 
Procedure 


An accountable officer of the uniformed services who authorized per diem pay- 
ments to members furnished quarters and subsistence on the basis of a retro- 
active amendment that deleted the provision for group travel and a unit movement 
from temporary duty orders failed to exercise the due care required by 31 U.S.C. 
82a-2 for entitlement to relief. The disbursing officer’s reliance on assurance 
from higher headquarters that a unit movement was not involved and that the 
members were entitled to per diem, and his failure to either follow administra- 
tive procedures based on Comptroller General decisions to the effect that members 
may not be paid a per diem when furnished quarters and subsistence, or to submit 
the doubtful claims to the United States General Accounting Office for settle- 
ment, is not the due care contemplated by the statute. 


To the Secretary of the Air Force, July 14, 1969: 

Further reference is made to letter of May 26, 1969, from the Assist- 
ant Secretary of the Air Force requesting that relief for improper 
payments be granted to an Air Force Accounting and Finance Officer, 
Lieutenant Colonel R. L. Poehlein, pursuant to the act of August 11, 
1955, 69 Stat. 687, 31 U.S.C. 82a-2. 

The payments in question were made on the basis of the retroactive 
application given an amendment to temporary duty orders under 
which members from Ellsworth Air Force Base, South Dakota, per- 
formed temporary duty at Fairchild Air Force Base, Washington, 
with their units in support of the 28th Bombardment Wing, Heavy, 
Strategic Air Command. The original orders indicated group travel 
and a unit movement, no per diem being authorized for members in 
such status when Government quarters and subsistence were available. 
Paragraph M4201-14, Joint Travel Regulations, effective July 1, 1962. 
The later amendment to the orders deleted the provision with respect 
to group travel and a unit movement. 

In decision of March 23, 1966, 45 Comp. Gen. 599, to a former Secre- 
tary of the Air Force we held that these per diem payments, based on 
orders which retroactively modified existing orders, were erroneous 
in those cases where Government quarters and mess were available to 
the individual members and that appropriate action should be taken 
promptly to recover the amounts the members were erroneously paid. 

The Air Force Accounting and Finance Center pursued collection 
action as required by 31 U.S.C. 82a-2. Thereafter, the Commander, 
Air Force Accounting and Finance Center, transmitted here reports 
of uncollectibility of indebtedness in certain cases and requested that 
we grant relief to Colonel Poehlein under the provisions of 31 U.S.C. 
82a-2. Such relief action was denied by Office letters of April 10 and 
November 20, 1967, and February 17, 1969, B-154400, issued by our 
Regional Office, Denver, Colorado. 
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In the letters it was explained that the failure of the accountable 
officer to follow established Air Force procedures (paragraph 17c(3), 
note 2, Air Force Manual 10-3, and paragraph 40321, Air Force 
Manual 177-103) based on Comptroller General decisions, constitutes 
such lack of due care as to require denial of relief under 31 U.S.C. 
82a-2. 

In urging that the payments should not be attributed to a lack of 
due care, the Assistant Secretary states in his letter that from the 
record it is clear that Colonel Poehlein questioned whether the mem- 
bers were in a unit movement status and upon assurance from higher 
headquarters that a unit move was not involved and that the members 
were entitled to the per diem, he proceeded to make 517 payments of 
per diem allowance in the total amount of $30,761.50. 

Further, the Assistant Secretary says that while in retrospect he 
agrees that Colonel Poehlein should have submitted the vouchers 
through channels to AFAFC and eventually to the General Account- 
ing Office for decision, the best course of action would not necessarily 
have been clear to one in his position at the time the payments were 
made. 

It appears to be the Assistant Secretary’s view that Colonel Poehlein 
could satisfy the requirements of this Office by merely seeking guidance 
from higher headquarters. Also, he expresses the belief that adherence 
to a procedure of obtaining an advance decision from the Comptroller 
General on each problem that arises would hinder agency operations 
and that accounting and finance officers normally request advance deci- 
sions only in those cases where substantial doubt exists. In this connec- 
tion he says that the daily business of the Air Force must go forward 
without delays which might be caused by a supercautious approach in 
responsible personnel. The Assistant Secretary concludes that Colonel 
Poehlein exercised the same degree of care that a reasonably prudent 
man would have exercised and, therefore, the relief requested in his 
case should be granted. 

Under the provisions of section 1 of the act of August 11, 1955, 
Public Law 84-365, 69 Stat. 687, 31 U.S.C. 82a-2, the Comptroller 
General of his designee, in his discretion, is authorized to relieve a 
disbursing officer of accountability and responsibility, and allow credit 
in his official disbursing accounts for a deficiency which exists or 
occurs in the official disbursing accounts of any disbursing officer or 
former disbursing officer of any department, agency, or independent 
establishment of the Government in consequence of the making of 
any illegal, improper, or incorrect payment. That authorization may 
be exercised only when the Comptroller General or any officer of the 
General Accounting Office designated by the Comptroller General 
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determines upon his own motion or upon written findings and recom- 
mendations made by the head of the department, agency, or inde- 
pendent establishment concerned, or his designees for the purpose, 
that such payment was not the result of bad faith or lack of due care 
on the part of the disbursing officer. 

The purpose of the statute was to provide a permanent and uniform 
method whereby disbursing officers or former disbursing officers of 
the United States might be granted relief from liability for erroneous 
and improper payments not resulting from bad faith or a lack of due 
care on their part. Also, it was intended to obviate the time and 
expense of the Congress in considering private relief bills which uni- 
formly have relieved disbursing officers for payments made under these 
conditions. 

In House of Representatives Report No. 996, 84th Congress, 1st 
session, from the Committee on Government Operations, to accompany 
H.R. 7034 which became Public Law 365, 84th Congress, it was stated 
as follows: 

Your committee wishes to stress that authority granted by section 1 of H.R. 
7034 to the Comptroller General is purely permissive and is to be exercised at 
his discretion. The authority being granted is not intended to excuse cases 
which involve fraud or negligence in any way. “Illegal” or “improper” payment 
within the sense of this legislation is one which the Comptroller General finds 
is not in strict technical conformity with the requirements of law apart from 
any question of fraud or negligence. 

As stated above, these payments were based on a retroactive effect 
given to an amendment of orders for temporary duty by military per- 
sonnel as a unit movement at Fairchild Air Force Base. Here Colonel 
Poehlein admittedly was in doubt as to whether the payments of per 
diem were authorized on the basis of the retroactive amendment. Pre- 
sumably, he was aware of the well-established rule that the circum- 
stances in which an attempted retroactive modification or correction of 
a travel order may be recognized as authorizing an additional payment 
for prior travel or temporary duty are so exceptional] that claims based 
thereon should be submitted to this Office for settlement, instead of 
being paid administratively. 23 Comp. Gen. 713 (1944) ; 24 id. 439 
(1944). Also, and as stated above, similar provisions are set forth in 
implementing regulations of the Air Force. 

Colonel Poehlein, however, elected to rely on assurances he received 
from higher headquarters of the Department of the Air Force that 
the payments of per diem were proper. The fact that he did not avail 
himself of the procedure open to him and required by regulation of 
seeking a decision in advance of the payment, or forwarding the 
vouchers to this Office for settlement as doubtful claims, we believe 
shows a lack of due care contemplated by the statute. 14 Comp. Gen. 
464 (1934) ; 23 zd. 578, 582 (1944). 
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Concerning the Assistant Secretary’s statements in his letter that 
adherence to a procedure of obtaining advance decisions from this 
Office would hinder agency operations and delay the business of the 
Air Force, it is our view that even if payment seems urgent, such cir- 
cumstances would not afford a basis for making an erroneous payment 
without a proper determination of entitlement. Moreover, in this case, 
since the members involved were furnished quarters and subsistence, 
the urgency of the per diem payments is not apparent. 

In the Assistant Secretary’s letter the view is indicated that the fact 
that Colonel Poehlein sought guidance from higher headquarters, 
should be considered sufficient as a condition for granting relief. This 
Office firmly believes, however, that if a disbursing officer relies on 
guidance from higher administrative authority as to the validity of a 
doubtful payment, rather than exercising his statutory right to submit 
the doubtful payment to this Office for advance decision, he has not 
exercised the due care contemplated by the relief statute. 14 Comp. Gen. 
578, 583 (1935). If the fact that a disbursing officer sought guidance 
from a higher headquarters should be considered a sufficient basis for 
granting relief for an erroneous payment, it would in effect give the 
department power to render our audit processes fruitless and place our 
Office in a position where it could not adequately protect the interests 
of the Government. 


For the foregoing reasons we would not be justified in concluding 
that the erroneous payments made by Colonel Poehlein were not the 
result of lack of due care on his part as required by 31 U.S.C. 82a-2 
and relief thereunder must be denied. See 44 Comp. Gen. 160, 164 
(1964). 


[ B-166727 J 
Contracts—Awards—Small Business Concerns—Subcontracting 


Limitation 


Notwithstanding that a small business concern awarded a 100 percent set-aside 
contract for lift plugs subcontracted the major portion of the manufacturing 
process to a large business firm, only performing the painting, dipping, and pack- 
aging of the plugs, cancellation of the contract is not required, as the small busi- 
ness concern is considered to have made a significant contribution to the produc- 
tion of the “end item” within the terms of the contract issued pursuant to para- 
graph 1~-706.5 of the Armed Services Procurement Regulation, which does not 
define the term “end item.” Absent the promulgation of regulations to limit the 
extension of large business subcontracting in order to further the spirit and 
intent of the statutes affecting small business participation in Government con- 
tracting, there is no basis to object to the extent of large business subcontracting. 


To the Southwest Tool & Die Co., Inc., July 15, 1969: 

Reference is made to your letter of April 14, 1969, protesting the 
large business subcontracting practices of Land Air Inc. under con- 
tract No. DAAA09-69-C-0239, awarded by the Army Ammunition 
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Procurement & Supply Agency (APSA), which was 100-percent set- 
aside for small business. 

The above-mentioned contract was awarded to Land Air Inc. of 
Grand Prairie, Texas, on October 29, 1968, for the procurement of 
4,000,000 plugs, lifting, type “G,” at a price of $0,518 per unit. The con- 
tract provided in pertinent part: 


NOTICE OF TOTAL SMALL BUSINESS SET-ASIDE (JULY 1965): 

a. Restriction. Bids or proposals under this procurement are solicited from 
small business concerns only and this procurement is to be awarded only to one 
or more small business concerns. This action is based on a determination by 
the Contracting Officer that it is in the interest of maintaining or mobilizing the 
Nation’s full productive capacity, in the interest of war or national defense pro- 
grams, or in the interest of assuring that a fair proportion of Government pro- 
curement is placed with small business concerns, Bids or proposals received from 
firms which are not small business concerns shall be considered non responsive 
and shall be rejected. 

b. Definition. A ‘“‘Small Business Concern” is a concern, including its affiliates 
which is independently owned and operated, is not dominant in the field of opera- 
tion in which it is bidding on Government Contracts, and can further qualify 
under the criteria set forth in regulations of the Small Business Administration 
(Code of Federal Regulations, Title 13, Section 121.3-8). Jn addition to meeting 
these criteria, a manufacturer or a regular dealer submitting bids or proposals in 
his own name must agree to furnish in the performance of the contract end items 
manufactured or produced in the United States, its possessions, or Puerto Rico, 
by small business concerns; * * * [Italic supplied.] 


On December 2, 1968, the administrative contracting officer, Defense 
Contract Administration Services Region (DCASR), Dallas, advised 


Land Air that any subcontracting of the end item to a large business 
concern would be in violation of the small business set-aside clause in 
its contract. Your letter dated February 28, 1969, informed APSA that 
Land Air was, in fact, subcontracting with a large business concern. 
On the basis of your representation, DCASR conducted an investi- 
gation and, by letter of April 16, 1969, DCASR informed the Com- 
mander, APSA, Joliet, Illinois, that Land Air Inc. is purchasing from 
80,000 to 110,000 castings per month from Texas Foundry (a large 
business concern), and that these castings are then being machined 
by Leftex, a subsidiary of ‘Texas Foundry. Also, APSA was advised 
that, upon completion of threading, the castings take on the identity of 
lugs which are then shipped to Land Air Inc. for painting, dipping, 
packing and packaging. APSA thereupon determined “that Land-Air, 
Inc. is in compliance with the small business requirements of their 
contract, notwithstanding the fact that Land-Air is purchasing lugs 
with threading operations complete from Texas Foundry,” and that, 
“so long as Land-Air, Inc. performed any part of the manufacturing 
process on subject contract, the contractor was in compliance with the 
sma]] business requirements,” 

Since the procurement agency admits the facts are substantially as 
you have stated in your April 14 letter, your protest must be regarded 
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as challenging APSA’s determination that Land Air is in compliance 
with the small business requirements of its contract because it paints, 
dips and packages the contract end item (plugs). 

Although we held in 37 Comp. Gen. 678 (1958) that there exists no 
statutory proscription against the promulgation of a regulation which 
would preserve for small business all subcontract work let under a set- 
aside award, our Office would not be authorized without such a regula- 
tion to require the cancellation of a contract such as the one here in 
question. We also stated in that decision that a regulation, limiting 
the amount of work which contractors that received set-aside awards 
could subcontract to big business, would seem to further both the 
spirit and intent of the statutes affecting small business participation 
in Government contracting. However, the power to issue such a regula- 
tion is not within the jurisdiction of our Office, and nothing in the 
statutes governing small business awards affirmatively states or implies 
that such a limitation is necessarily concomitant with congressional 
intent. The statutes (10 U.S.C. 2301 and 15 zd. 644) declare that in 
certain conditions awards of the prime contracts should be made to 
small business, but are silent with respect to subcontracts. Therefore, 
our Office may do no more than insist that the contracting agency con- 
duct its small business procurement in a manner which is not incon- 
sistent with existing law, regulation and proper contract provisions. 
See, also, B-148155, May 17, 1962. Returning to the end item being 
furnished by Land Air Inc., it is significant to note that the term “end 
item” as used in paragraph 1-706.5 of the Armed Services Procure- 
ment Regulation, from which the contract “Notice of Total Small Bu- 
siness Set-Aside” clause was taken, is not defined. Consequently, it 
has been the position of our Office that, so long as the small business 
firm, which has subcontracted a major portion of the work to large 
business, makes some significant contribution to the manufacture or 
production of the contract end item, the contractual requirement that 
the “end item” be manufactured or produced by small business con- 
cerns has been met. See 39 Comp. Gen. 435 (1959) ; B-148155, supra; 
B-154207, November 20, 1964. 

Factually, there can be no dispute that painting, dipping and pack- 
aging of the lift plugs constitute a significant contribution to the pro- 
duction of the “end item” involved here. Since such work is performed 
by Land Air Inc., it may be concluded that the “end item” is, in sig- 
nificant part, produced by small business. Therefore, we find no legal 
basis to object to the extent of large business subcontracting by Land 
Air Inc. under the subject contract. 

Accordingly, your protest is denied. 
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[ B-125183 J 


Set-Off—Contract Payments—Tax Debts 


The right of the United States as a creditor to offset the amount owed to a con- 
tractor is not precluded by assignee and attorney claims where the loan by the 
assignes bank pursuant to the Assignment of Claims Act of 1940, as amended, 
had been paid and the only outstanding loan is not within the orbit of the act, 
not having been made for the purpose of performing Government contracts, and 
where the attorney’s fee is a matter between attorney and client, absent a statut- 
tory provision or an agreement based on such a provision for payment to the 
attorney by the Government. Therefore, an award to a contractor on the basis 
that a contract termination should have been for convenience and not for de- 
fault, may be set off against the contractor’s tax liability. 


To the Secretary of the Navy, July 22, 1969: 

A letter dated June 10, 1969, with enclosures, from the Office of 
General Counsel, reference OGC :ACK :srr, requests our decision on 
the proper disposition of the sum of $25,500 due under modification 
No. P001, dated November 18, 1968, to contract No. N140-62236S- 
54294B, dated April 14, 1955. The contractor, Sol O. Schlesinger, 
d/b/a Ideal Uniform Cap Company, demands payment on behalf of 
an assignee bank. The contractor’s attorney, Harold F. Blasky, con- 
tends that he is entitled to $5,000 of the amount due for services ren- 
dered the contractor. The Internal Revenue Service contends that the 
amount due should be set off against a default judgment entered in 
1965 against Sol O. Schlesinger in the amount of $184,433.27. 

The record in this case indicates that after receiving notice of award 
in April 1955, the contractor undertook performance. However, before 
any of the service caps called for had been delivered, the contract was 
terminated for default on July 1, 1955. The contractor appealed the 
default termination without avail to the Secretary of the Navy. An 
appeal to the Armed Services Board of Contract Appeals resulted in 
a decision, ASBCA No. 2947, October 31, 1955, adverse to the con- 
tractor. A motion to the Board for reconsideration was denied on 
December 20, 1955. Suit was filed in the Court of Claims on April 9, 
1956. The Court held, on February 16, 1968, that the default termina- 
tion was improper and the contractor was “entitled to have his account 
settled as if his contract had been formally terminated for the Govern- 
ment’s convenience.” Sol O. Schlesinger v. United States, 182 Ct. Cl. 
571. The Court remanded the case to the ASBCA for a determination 
of the amount, if any, to which the contractor would have been entitled 
if his contract had been terminated for convenience. 

Thereafter, the contractor, through his attorney, negotiated a settle- 
ment of his claim with the Navy Purchasing Office for $25,000, in- 
cluding a $5,000 attorney’s fee. The settlement agreement is modifica- 
tion No. POO1 referred to above. The Navy is holding a check in the 
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amount of $25,500, payable to Sol O. Schlesinger or the Treasurer 
of the United States, pending our decision. 

Mr. Schlesinger contends that after award of the contract and prior 
to its termination, he executed an assignment of the monies due or to 
become due under the contract to the Chemical Corn Exchange Bank 
in consideration of loans made to him. He contends that a properly 
acknowledged notice of the assignment was received by the bank from 
the Government. However, he has been unable to locate any documents 
pertaining to the assignment. A search of the records of both the Navy 
and this Office pertaining to the contract has also been unfruitful. It 
appears from the evidence submitted by Mr. Schlesinger to establish 
the existence of the assignment that the loan from the purported as- 
signee was paid in full on August 24, 1956. Mr. Schlesinger states that 
he secured a loan of $10,000 from the same bank in 1966 and this loan 
remains unpaid, although the bank has instituted foreclosure pro- 
cedures against Mr. Schlesinger’s property. The bank has submitted 
no claim under the purported assignment, 

Assuming, arguendo, that there was a valid assignment containing a 
“no set-off” provision pursuant to the Assignment of Claims Act of 
1940, as amended, 31 U.S.C. 203 and 41 U.S.C. 15, as Mr. Schlesinger 
contends, we do not believe this would preclude the Government from 
exercising the right of set-off in partial satisfaction of the judgment 
against Mr. Schlesinger. It is well established that the Government 
has the same right of set-off “which belongs to every creditor, to apply 
the unappropriated moneys of his debtor, in his hands, in extinguish- 
ment of the debts due to him.” United States v. Mumsey Trust Co., 
382 U.S. 234; McKnight v. United States, 98 U.S. 179; Gratiot v. 
United States, 40 U.S. 336. Although the “no set-off” provision of the 
Assignment of Claims Act ordinarily protects the assignee from any 
set-off until notice of the revocation or release of the assignment has 
been. received, we have taken the position that if the amount payable 
under an assigned contract is in excess of the amount owed by the con- 
tractor to the assignee such excess may be set off to satisfy debts owed 
by the contractor to the Government. 37 Comp. Gen. 9 (1957). Since 
the amount lent the contractor in 1955 by the bank was paid in 1956, 
the “no set-off” provision would not be for application and the Gov- 
ernment would be entitled to set off the entire amount due the 
contractor. 

However, Mr. Schlesinger argues that our holding in 37 Comp. 
Gen. 9, supra, is not for application in view of the loan of $10,000 made 
by the bank in 1966. If this loan is considered secured by the assign- 
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ment, the bank would be entitled to the payment of $10,000 and the 
balance of $15,500 could be set off. However, we do not believe that the 
additional loan in 1966 may properly be considered as being secured 
by the assignment. In Peterman Lumber Company v. Adams, 128 F. 
Supp. 6, where the assignor had repaid the assignee bank the loan made 
in consideration of the particular assignment, the court found that the 
assignment validly could, and in fact did, cover the other loans made 
from time to time by the assignee bank to the assignor to permit the 
latter to perform other contracts with the Federal Government. In 
this connection the court stated : 

The Court is of the opinion that the Assignment of Claims Act does not limit 
the effect of the assignment between assignee Bank and other private parties, 


other than to impliedly limit such assignments to those made for the purpose 
of financing Government contracts in general. [Italic supplied. ] 


We believe the Peterman case is ample precedent, at least by way 
of dicta, for refusing to pay the assignee where, as here, it appears 
that the loan made to the assignor was not made for the purpose of 
performing Government contracts. Also, see Beaconwear Clothing 
Company v. United States, 174 Ct. Cl. 40, 355 F. 2d 583, 590, where 
the court stated, “Although the Bank held a valid assignment, its only 
interest in the proceeds due on the contract was to secure the loans 
made to finance performance.” See the unreported opinion of the 
United States District Court for the Eastern District of Tennessee, 
Southern Division, in Chattanooga Wheelbarrow Co. v. United States, 
Civil Action No. 4755, Jauary 26, 1967, holding the assignment therein 
has no validity against the United States where there was no loan to 
be used in performance of the contract. 

In summary, it is our opinion that Mr. Schlesinger’s claim on behalf 
of the purported assignee is not properly for recognition unless the 
outstanding indebtedness represents loans made to the assignor for 
the purpose of carrying out contracts with the Government. This, of 
course, assumes the proof of existence of a valid assignment and appro- 
priate notice as required by the Assignment of Claims Act. 

Remaining for consideration is Mr. Blasky’s claim that he is entitled 
to $5,000 of the sum payable under the modification. Mr. Blasky 
entered the case on behalf of Mr. Schlesinger in 1963 after the death 
of the contractor’s first attorney. In addition to handling Mr. 
Schlesinger’s case in the Court of Claims, Mr. Blasky prepared the 
settlement proposal and handled negotiation of the modification. Ac- 
cording to Mr. Blasky (and this is not denied by the Navy) the settle- 
ment proposal accepted by the Navy included $5,000 for legal fees. 
However, the modification as signed by the contractor and the Gov- 
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ernment does not mention this sum. Mr. Blasky bases his claim on the 
theory that his efforts created the fund of which the Government is 
attempting to avail itself and he is equitably entitled to be compensated 
for his services in so doing. In support of his position he cites two 
cases, United States v. Hubbell, 323 F. 2d 197, and United States v. 
Kamieniecki, 261 F. Supp. 683. In connection with his reliance on 
these cases, he states : 

Admittedly, these cases do rely on the establishment of a fund, and do not 
treat the matter of offset. Nevertheless, the equitable principle that controls these 
cases is equally applicable to the Schlesinger situation. Concisely stated, as a 
result of legal efforts of our firm a wrongful contract action was rectified, and 
to the extent of the amount of the negotiated settlement a tax liability due the 
Federal Government was reduced. 

We have examined the cases cited by Mr. Blasky and believe they 
are inapplicable to the instant case because, as Mr. Blasky admits, they 
do not involve the Government’s right of set-off. 

Generally, the employment and payment of an attorney is a matter 
between the claimant and the attorney and, in the absence of a statu- 
tory provision or a valid agreement based on a statutory provision, 
there is no authority for the payment of an attorney’s fee by the Gov- 
ernment. Hdelman v. United States, 117 Ct. Cl. 400, 413; Piggly Wig- 
gly v. United States, 112 Ct. Cl. 391; 482. Although the ASPR 
provisions concerning the settlement of convenience termination claims 
authorize the allowance of the cost of legal fees to the contractor, they 
do not provide authority for the payment of such fees to other than the 
contractor. In Pittman v. United States, 127 Ct. Cl. 173, certiorari 
denied, 348 U.S. 815, plaintiff, an attorney, sought recovery on the 
basis that he had a lien on an award made to his client by the Maritime 
Administration. In dismissing the plaintiff’s petition the court held 
that whether it was an attorney’s lien, an equitable interest or some- 
thing else, the contract between the plaintiff and his client gave over 
to the plaintiff an interest in his client’s claim against the Government, 
which is forbidden by the Anti-Assignment statute, R.S. 3477 (31 
U.S.C. 203). See also Empire Ordnance Corporation, et al. v. United 
States, 130 Ct. Cl. 719, and Michael M. Kearney, et al. v. United States, 
152 Ct. Cl. 202, 285 F’. 2d 797. 

In a case squarely on point, Madden v. United States, 178 Ct. Cl. 121, 
371 F. 2d 469, the Court of Claims held that the right of the United 
States to offset the amount owed to a contractor against amounts owed 
to the Small Business Administration and Internal Revenue Service 
was superior to an attorney’s lien. In United States v. Cohen, 389 F. 2d 
689, the United States Court of Appeals, Fifth Circuit, held that the 
right of a Federal prisoner’s attorneys to recover fees awarded by the 
District Court out of a tort recovery, was derived from the prisoner’s 
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right in the recovery and, therefore, subject to the Government’s right 
of set-off against the prisoner’s prior tax assessments, which had been 
reduced to judgments. 

Accordingly, the amount of $25,500 should be set off against Sol O. 
Schlesinger’s tax liability. 


[ B-165852 J 


Bids—Aggregate v. Separable Items, Prices, Etc.—Bidding Unit 
Measurements Ambiguous 


Under an invitation soliciting bids on insecticides requirements over a 1-year 
period, award 'to be made in the aggregate for each of the 18 groups solicited, the 
correction of a bid by reducing the stated unit prices by one twenty-fourth—the 
bid having been computed on a 24-can carton basis instead of on a per can basis— 
not only displaced a lower acceptable bid on several groups contrary to section 
2.406-3(a) (2) of the Federal Procurement Regulations, which prescribes cor- 
rection only when the existence of the mistake and the bid actually intended 
are ascertainable from the invitation, but was tantamount to letting the bidder 
submit a second bid. The award should be canceled and the unfilled requirements 
reawarded, and future procurements should more specifically state bidding unit 
measurements. 


To the Administrator, General Services Administration, July 24, 
1969: 


Reference is made to the administrative report dated April 16, 1969, 
from your Department relative to the protest by Trio Chemical Works, 


Inc. (Trio), against the award of a contract to the Airosol Company, 
Inc. (Airosol), for Groups 6, 12 and 13 under Invitation FPNGC-A- 
70283. 

The subject invitation requested bids for the normal supply require- 
ments of the General Services Administration supply depots for 
insect repellents and insecticides, FSC 6840, for the period January 
1, 1969, through December 31, 1969. The supplies were classified in 13 
groups, and awards were to be made in the aggregate by group, on the 
basis of the Government’s estimated peak monthly requirements, to 
the low responsive offerors up to their stated monthly supply poten- 
tials. The low aggregate offeror was to be determined by multiplying 
the unit price on each item by the estimated quantity specified and 
adding the resultant extensions. 

Trio’s protest relates to the award of a contract to Airosol for 
Group 6, insecticide, repellent, and Groups 12 and 13, insecticide, 
pyrethrin, on the basis that its bids were improperly corrected to 
displace Trio’s low responsive bids. These items were to be supplied 
in 12 ounce cans packed 24 to a carton, however, bids were to be sub- 
mitted on the basis of a per can unit price. 
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The bids received for these three groups were as follows: 


Group 6 Group 12 Group 13 
bid price bid price bid price 


Airosol Co., Inc. $217, 149.50 $4, 814,038.00 $2, 617, 945. 00 
12, 660. 00 272, 001. 20 


Vnia Chena ine. 12,832 15 208, 20895 «111, 406. 45 

Your Department’s report to this Office states that upon examination 
of the bids received the contracting officer observed that Airosol’s bids 
on these three groups were 18 to 24 times greater than the other bids. 
Since each group consisted of 12-ounce cans packed 24 to a box or 
shipping container, he concluded that Airosol had erroneously bid on 
units of 24-can boxes instead of single cans, and that its unit prices per 
can were therefore one twenty-fourth of the unit prices stated, on 
which basis Airosol’s bids on the three groups were the lowest received. 
Airosol verified this conclusion and also provided its files and working 
papers showing that its bid was computed on a 24-can basis. On the 
basis of section 2.406-3(a) (2) of the Federal Procurement Regula- 
tions (FPR)—which permits correction of a bid resulting in the dis- 
placement of a lower acceptable bid only if the existence of the mistake 
and the bid actually intended are ascertainable substantially from the 
invitation and bid itself—the Administration takes the position that 
since a mistake is obvious and the contracting officer ascertained Airo- 
sol’s intended “per unit” price substantially from the bid itself by 
dividing by 24, the correction was proper. 

While the attorneys for Trio have presented several reasons for ob- 
jecting to the action taken by the contracting officer, we believe one 
point is determinative of this matter and we will therefore limit our 
consideration to the point discussed below. 

The attorneys for Trio have taken the position that if in computing 
its bid, Airosol mistook the Government’s estimated requirements as 
being stated in cases of 24 cans each, rather than individual cans, its 
bid price must necessarily have been computed on estimated require- 
ments 24 times greater than the Government’s true estimate. Trio there- 
fore contends that Airosol’s misconception of the Government’s 
estimated requirements may have influenced its bid prices since it is 
invariably more economical to produce an item in quantity, and it 
was therefore improper for the contracting officer to assume that Airo- 
sol would have computed its bid on the total estimated quantity of 
591,750 cans at the same per can price it used in computing its bid 
on 591,750 cartons, or approximately 14,000,000 cans. 

By letter of June 13, 1969, our Office advised Airosol of the existence 
and nature of Trio’s protest and afforded an opportunity to the com- 
pany to submit additional evidence or arguments for our consideration. 
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The company responded by letter of July 1, 1969, wherein it has taken 
the position, but without supporting documentation, that no significant 
economies of scale are realized with greater quantities of the items in- 
volved. It is stated that the cans cover caps, valves, insecticide and 
propellant are sold with no quantity price breaks and that the savings 
on boxes are so slight that the bid price is not affected. In addition, 
Airosol has stated that there are no significant savings in production 
costs as quantity increases, that since the bid was calculated by using 
the labor costs for a full shift’s production the necessity for additional 
shifts does not lower the labor cost per can; and that the quantity esti- 
mates offered in the solicitation were not considered to be a factor in 
calculating the bid price. 

On the other hand, Trio has submitted documentation in the form 
of supplier quotations which indicates that discounts of 6 percent and 
8 percent are offered if chemicals and packing cartons are purchased 
in the larger quantities on which Airosol’s bid was based. 

In our opinion, there is a reasonable basis for concluding in the 
present case that the computation of a bid price on estimated require- 
ments 24 times the Government’s true estimate may have influenced 
the bid the company would otherwise have made, and we feel this 
factor should have precluded the Government from correcting Airo- 
sol’s bid and awarding a contract to Airosol. The Government’s action 
in permitting Airosol, after opening, to apply its bid to the Govern- 
ment’s true estimated requirements is, we believe, tantamount to letting 
the company submit a second bid. It is axiomatic that the interest of 
the Government in preserving and maintaining the competitive bid- 
ding system requires that bidders not be given a second chance to bid 
by making their bid responsive after opening except where its original 
bid is responsive and the intended bid can be ascertained substantially 
from the invitation and the bid itself. 38 Comp. Gen. 819 (1959) ; 
87 id. 210 (1957) ; and 40 id. 482 (1961). 

For the reasons stated the purported contract awarded to Airosol 
should be terminated and an award made to Trio as the low responsive 
bidder for the remainder of the period, through December 31, 1969, 
it being our conclusion that it would not be in the interest of the Gov- 
ernment to undertake any action as to orders heretofore filled or placed 
under the erroneous contract. 

We also wish to point out that the errors in this case appear to have 
resulted primarily from the lack of clarity in the invitation, in defining 
the bidding unit for Groups 12 and 18 only as “EA” (each) without 
specific reference to the bidding unit’s measurement, whereas in other 
groups the bidding units were more specifically stated as cans, boxes, 
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or drums. We recommend appropriate action to preclude recurrence of 
such ambiguities in future procurements. 
Both Trio and Airosol are being furnished a copy of this decision. 
The file forwarded with the report is returned. 


[ B-166673 } 


Military Personnel—Overpayments—De Facto Rule 


The additional or special pay authorized for members of the uniformed services 
payable only upon compliance with statutory and regulatory provisions, the 
de facto rule which permits the retention of erroneous payments of pay and 
allowances received in good faith by a member while in a de facto status may not 
be extended to the erroneous payments of a reenlistment bonus and a variable 
reenlistment bonus. A member who prior to discharge preceding reenlistment 
was erroneously advanced to Specialist Six, a promotion subsequently corrected, 
was not serving in grade E-6 when discharged and, therefore, the payments of a 
reenlistment bonus and a variable reenlistment bonus computed on the basis of 
pay grade E-6 were made contrary to the requirements of 37 U.S.C. 308(a) and 
308(g), and the overpayments of the additional pay may not be waived under the 
de facto rule. 


To Captain H. D. Flynn, Department of the Army, July 29, 1969: 


Further reference is made to your letter of February 28, 1969 
(MEDES-CF), forwarded here by the Office of the Comptroller of 
the Army, requesting a decision concerning the entitlement of Linda 
K. Warren, SP6, WA 8 408 729, to a reenlistment bonus and a variable 
reenlistment bonus under the circumstances described. Your request 
for decision was assigned D. O. No. A-1034 by the Department of 
Defense Military Pay and Allowance Committee. 

It is stated in your letter that the member reenlisted on January 24, 
1967, and payment of the first and second increments of the variable 
reenlistment bonus 4 were paid to her as indicated on the attached 
voucher as Specialist Six (E-6) by the Finance Office, Fitzsimons 
General Hospital. You say that she was promoted to this grade by 
paragraph 21, Special Orders 189, dated September 22, 1966, Fitz- 
simons General Hospital; but that on October 7, 1968, subsequent to 
assignment to Letterman General Hospital, it was discovered that 
the promotion was erroneous inasmuch as the member did not meet 
the minimum time in service requirements (3 years’ service with 
waiver) as required by the current Department of the Army Regula- 
tions 600-200, paragraph 7-15. 

By paragraph 16 of Special Order 251, dated October 31, 1968, 
Fitzsimons General Hospital revoked the promotion, and by para- 
graph 17 of the same order the member was promoted to Specialist 
Six (E-6), date of rank January 24, 1967. By first endorsement of 
October 31, 1968, the Commanding General, Fitzsimons General Hos- 
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pital, determined that the member had occupied the higher grade in 
a de facto status. 

You also say that since our decisions 8 Comp, Gen. 73 (1928) ; 31 
Comp. Gen. 335 (1952) ; 33 Comp. Gen. 475 (1954) ; and 34 Comp. Gen. 
266 (1954) allow for entitlement to retain pay received in good faith, 
it would appear that the reenlistment bonus and the variable reenlist- 
ment bonus were earned in good faith under the de facto rule and are 
not recoupable. And you express the view that additional payments 
of the variable reenlistment bonus would be payable (on grade E-6) 
since entitlement is earned from the reenlistment of Specialist Six 
Warren on January 24, 1967 (shown as 1969), in a de facto status, 

However, you further say the decision of May 25, 1961, 40 Comp. 
Gen. 642 (1961), does not allow for application of the de facto rule 
to permit retention of additional or special pay received in good faith, 
and if the reenlistment bonus and the variable reenlistment bonus are 
considered such pay then recoupment of the overpayment of the 
difference between the amounts payable for pay grades E-6 and E-5 
should be effected with future payments of the variable reenlistment 
bonus being paid for the grade of E-5. 

You present the following questions for resolution : 


a. Is the reenlistment bonus considered an additional or special pay in which 
the de facto rule is not applicable? 

b. Is the variable reenlistment bonus considered an additional or special pay 
on which the de facto rule is not applicable? 


ec. If the answers to “a” and/or “b” is affirmative, is recoupment required for 
overpayment? 


d. If the answer to “b” is negative, is payment of attached voucher properly 
payable? 

Under the provisions of 37 U.S.C. 808(a) a member of a uniformed 
service who reenlists in a Regular component of the service concerned 
within 3 months after the date of his discharge or release from active 
duty is entitled to a reenlistment bonus. The amount of the bonus 
depends on the rate of pay to which the member was entitled at the 
time of discharge, the number of his previous reenlistments, if any, 
and the length of the period for which he reenlists. 

Subsection 308(g) of the same title, as added by section 3 of Public 
Law 89-132, approved August 21, 1965, 79 Stat. 547, provides that, 
under prescribed regulations, a member who is designated as having 
a critical military skill and who is entitled to a bonus computed under 
subsection (a) upon his first reenlistment may be paid an additional 
amount of not more than four times the amount of that bonus. The 
additional amount shall be paid in equal yearly installments during 
the reenlistment period, except that in meritorious cases it may be paid 
in fewer installments if the Secretary concerned determines it to be 
in the best interest of the members. 
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Subparagraph E~ of paragraph III, Department of Defense Direc- 
tive 1304.10 dated December 18, 1965, in effect during the period in- 
volved, provided that an individual would be eligible to receive a vari- 
able reenlistment bonus if he met certain conditions including those 
prescribed by the Secretary of the military department concerned. 
Paragraph 7-15a of Army Regulation 600-200 provides that a mem- 
ber to be eligible for appointment to pay grade E-6 must have spent 
10 months in E-5 and 5 years in the service, except that 2 years of this 
service requirement may be waived. Thus, a minimum of 3 years’ 
service is required for promotion to E-6. 

Paragraph 7-3c of the same regulation provides that orders revok- 
ing a promotion will be issued when the commander who made the 
promotion or a higher commander in the same chain of command 
determines that the promotion was not authorized, and in those cases 
where an individual attained promotion eligibility prior to the deter- 
mination that the promotion was invalid and is in a promotable status, 
he will be promoted to the current grade and his date of rank will be 
administratively adjusted to the date he would otherwise become 
eligible for promotion. 

The law and regulations provide for the payment of the reenlist- 
ment bonus and the variable reenlistment bonus to members of the 
uniformed services under certain specified conditions. The bonus is 
computed under section 308(a) on the basic pay to which the member 
was entitled at time of discharge. In the case of Miss Warren, she did 
not have the required 3 years’ service when she was promoted to Spe- 
cialist Six (E-6) by the orders of September 22, 1966, and therefore 
such orders were without effect to advance her to that grade, 

In 26 Comp. Gen. 475 (1947) we said that we are not aware of any 
provision of law which would entitle members to pay and allowances 
of a higher grade to which they may be promoted from any date other 
than the date the orders announcing such promotions are issued. 
Thus, the orders of October 31, 1968, revoking Miss Warren’s pro- 
motion to Specialist Six (E-6) on September 22, 1966, and then pro- 
moting her to that grade with the date of rank designated as Janu- 
ary 24, 1967, of course, provide no basis for computing her reenlistment 
bonus and variable reenlistment bonus on grade E-6 incident to her 
reenlistment of January 24, 1967. 

The fact that her date of rank in grade E-6 was fixed under the fore- 
going regulations as the date of her reenlistment indicates, however, 
that she was eligible for promotion at that time. Thus, there may be 
some basis for the view that she was legally reenlisted in grade E-6. 
But however that may be, it is clear that she was a Specialist Five 
(E-5) at the time of discharge. 


410-893 O- 
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In 40 Comp. Gen. 642 (1961), cited by you, we said that we have 
recognized in certain instances that members of the uniformed services 
are entitled to retain pay and allowances and other benefits received 
incident to a de facto status. However, we said, it is our view that 
there is no basis for the extension of the de facto rule to include the 
payment of additional pay or special pay, particularly when the pay- 
ment of such pay is authorized only when compliance with certain 
specific provisions of law or regulations which have the effect of law is 
established. In that case, the member had been paid incentive pay for 
the performance of hazardous duty, such duty having been performed 
without competent orders as required by the pertinent statute and reg- 
ulations. We held that since the requirements of the statutory regu- 
lations involved in that case had not been met the member was not 
entitled to such pay incident to a de facto status. 

We are of the opinion that the same reasoning is for application in 
the present case. Miss Warren did not meet the requirements of the 
regulations to be eligible for promotion to Specialist Six (E-6) on 
September 22, 1966, and, therefore, she was not lawfully serving in 
that grade at the time of her discharge preceding her reenlistment on 
January 24, 1967. 

In view of the specific requirements of the regulations with respect 
to eligibility for promotion to pay grade E-6, and the provision in 
section 37 U.S.C. 308(a) for computing the reenlistment bonus on the 
“basic pay to which the member was entitled at the time of discharge,” 
we are of the opinion that there is no basis to extend the de facto rule 
to the reenlistment bonus and variable reenlistment bonus. And this is 
so even though Miss Warren may be entitled, under the de facto rule, 
to retain the pay of grade E-6 which she received under the orders of 
September 22, 1966. 

Therefore, questions a, b, and c are answered in the affirmative, and 
no answer to question d is required. 

The voucher and accompanying papers forwarded with your letter 
of February 28, 1969, will be retained by our Office. 


[ B~166883 J 


Pay—Medical and Dental Officers—Internship Payment Prohi- 
bition 


An Army Reserve officer designated as having the military occupational specialty 
of a general medical officer, who neither before nor after entering into the serv- 
ice had completed the internship training prescribed by paragraph 10508b of the 
Department of Defense Military Pay and Allowances Entitlements Manual is, 
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nevertheless, entitled from the date of entering on active duty to the special 
pay prescribed by 37 U.S.C. 302(a) for medical and dental officers. The statute 
does not require internship in every case before entitlement to the special pay, 
and the Army Surgeon General had determined that the officer met the educa- 
tional and professional requirements for appointment to the Army Medical Corps, 
and that he was not required to undergo internship training to perform the duties 
assigned to him as a research physician. 


To Major Curtis D. Lee, Department of the Army, July 29, 1969: 

Further reference is made to your letter of March 6, 1969 (file refer- 
ence MEDEC-CFA), with enclosures, requesting an advance decision 
as to the propriety of making payment on a voucher in favor of Cap- 
tain Mark A. Nameroff, 05 255 011, covering the period September 10, 
1967, to March 31, 1969, representing special pay as a medical officer 
under the circumstances disclosed. Your request was forwarded here 
by the Office, Chief of Finance and Accounting, under date of May 5, 
1969, and has been assigned D.O. No. A-1037 by the Department of 
Defense Military Pay and Allowance Committee. 

The record indicates that by Letter Order A-09-3259, Department 
of the Army, Headquarters, First U.S. Army, Fort George G. Meade, 
Maryland, dated September 1, 1967, as amended, Captain Nameroff 
was ordered to active duty with his consent for 2 years as a Reserve 
officer in the Medical Corps and assigned to the Armed Forces Insti- 
tute of Pathology, Washington, D.C., with temporary duty en route at 
Fort Sam Houston, Texas. The original orders required him to report 
on September 11, 1967. Paragraph 2, Special Orders No. 190, Head- 
quarters, Armed Forces Institute of Pathology, Washington, D.C., 
dated October 23, 1967, shows his military occupational speciality as 
a general medical officer. 

You state that prior to entering into the service Captain Nameroff 
had not completed an internship, nor did he perform an internship 
upon entering the service. You further state that the officer has not 
been paid medical pay during his period of service, as it was deter- 
mined that he was not entitled to medical pay prior to completion of an 
internship, citing paragraph 10503b of the Department of Defense 
Military Pay and Allowances Entitlements Manual. 

Special pay is authorized for certain medical and dental officers 
who are otherwise qualified as provided in section 302(a) of Title 37, 
U.S. Code, which is, in pertinent part, as follows: 

(a) In addition to any other basic pay, special pay, incentive pay, or allow- 


ances to which he is entitled, each of the following officers is entitled to special 
pay at the rates set forth in subsection (b) of this section : 


+ + . e 4 +e * 
(2) a commissioned officer— 
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(A) of a reserve component of the Army or Navy who is in the Medical 
or Dental Corps of the Army or the Navy, as the case may be; 

(B) of a reserve component of the Air Force, of the Army or the Air 
Force without specification of component, or of the National Guard, who is 
designated as a medical or dental officer of the Army or the Air Force, as 
the case may be; or 


+ * * * * * * 


who, after September 1, 1947, and before July 1, 1971, was ordered to active 
duty for a period of at least one year ; and 
* + * * 4 * i” 


However, an officer is not entitled to the special pay provided by this section 
while he is serving as a medical or dental intern. 


Subsection (b) of section 302 prescribes the amount of special pay 
to which an officer covered by subsection (a) is entitled, and includes 

(1) $100 a month for each month of active duty if he has not completed two 
years of active duty in a category named in that subsection. 

Regulations governing the payment of this special pay for medical 
and dental officers include a provision (paragraph 10503b of the Pay 
and Allowances Manual) that “A medical officer is not entitled to spe- 
cial pay for any active duty preceding his internship or while serving 
as an intern.” 

Captain Nameroff states that he received his M.D. degree in 1965 
and a Ph. D. degree in 1966. He further states that subsequent to 
receiving his degree he was engaged in research and teaching at the 
School of Medicine, University of Pennsylvania, and that his combined 
medical and research experience before entering the Army covered a 
period of 7 years. The officer points out that the Army has seen fit to 
consider him a member of the medical corps and “has given me the 
MOS of General Medical Officer.” 

In commenting on the officer’s duty assignment while serving on 
active duty the Chief, Personnel Division, Armed Forces Institute 
of Pathology, in first endorsement dated February 20, 1969, stated: 


OPT Nameroff is assigned primary duty as a research physician at this In- 
stitute, in the Laboratory of Skeletal Muscle Research, Office of the Deputy 
Director, USA. Duties involve research in cell biology dealing with muscle 
genesis and regeneration and problems of military medical importance such as 
muscle repair and wound healing. 


In another comment on the officer’s qualifications and duties the 


Director, Professional Service, Office of the Surgeon General, in a 
memorandum dated March 17, 1969, stated : 


1. Captain Nameroff’s special research training and experience (3 years), 
eminently qualifies him to perform the highly professional duties contained 
within his present assignment. 

2. An internship would have contributed far less toward eligibility for his 
present duty than did the research training he took in its place. 
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8. In view of para 1 and para 2 above, recommend that CPT Nameroff be 
provided entitlement to special pay. 


The question of whether a medical or dental officer is entitled to 
special pay in the light of the internship prohibition in section 203b 
of the Career Compensation Act of 1949 (now codified in 37 U.S.C. 
302(a)) from the date of entering on active duty until the day prior 
to beginning duty as an intern was considered in decision of August 
20, 1956, 36 Comp. Gen. 135 (1956). In concluding that the mem- 
ber there mentioned was not entitled to the special pay (June 11 
to 30, 1955), we said that it reasonably appeared from the discussion 
of the legislative history there quoted, when considered in conjunction 
with the language of section 203(b), that the Congress did not intend 
that medical and dental officers should receive the special pay of $100 
a month until after completion of their internship. 

It should be noted, however, that the decision cited considered a case 
in which it was clear that an internship was to be performed. We think 
the conclusion reached in that decision is consistent with the law. We 
find nothing in 37 U.S.C. 302(a) which would require an internship 
in every case before entitlement to the special pay exists. The Army 
Surgeon General appears to be vested with the authority to determine 
whether an individual has met the educational and professional re- 
quirements for appointment in the Army Medical Corps, including the 
requirement of completing a 1-year internship or its equivalent after 
graduation from medical school. See paragraph 12, Army Regulations 
601-124, pertaining to appointment in the corps of the Army Medical 
Service, Regular Army. To read paragraph 10503b of the Pay Entitle- 
ments Manual as denying the special pay authorized by 37 U.S.C. 302 
(a) in the case of a medical officer who is not required to take intern- 
ship training would give it a meaning in conflict with the law. Accord- 
ingly, that paragraph will be read as denying the special pay to a 
medical officer for active duty “preceding his internship” only in a 
case in which internship training is involved. 

Since it appears that Captain Nameroff was appointed a medical 
officer in the Medical Corps, USAR, that he was ordered to active duty 
in that capacity and that he was not required to undergo internship 
training to perform the duties assigned to him as a research physician, 
it is our view that he is entitled to special pay as a medical officer under 
87 U.S.C. 302(a), (b), commencing with the date of entering on active 
duty. Cf. B~136198, July 2, 1958. 

Accordingly, the voucher and supporting papers are returned here- 
with, payment being authorized thereon if otherwise correct, 





58 DECISIONS OF THE COMPTROLLER GENERAL 


[ B-166372 J 


Claims—Transportation—Seamen Returned From Overseas 


The payment to a shipping company for returning a destitute American seamun 
from overseas may not exceed the rate agreed upon between the consular officer, 
who certified the seaman was unfit to perform duty, and the ship’s master, absent 
the determination required by 46 U.S.C. 679 that the Secretary of State deems 
payment of the additional compensation claimed “equitable and proper,” and the 
Department of State declining to furnish such a determination because the 
master, as the company’s agent, is considered to have authority to contract in 
the company’s name, no additional amount is due the shipping company and its 
claim for additional compensation may not be allowed. 


To the American President Lines, July 30, 1969: 


Reference is made to your letter of February 13, 1969, file 152 W-2, 
requesting review of our certificate of settlement, dated December 30, 
1968, which allowed your company $104.46 for transporting Roy 
Idleburg, a destitute American seaman, from Yokohama, Japan, to 
San Francisco, California, during March 1968 on board the SS 
President Grant. 

You request payment of the balance of the $525 originally claimed 
because on consular certificate Form 24a, the consular officer states 
that the seaman was unfit for duty and section 4578 R.S., as amended, 
46 U.S.C. 679, provides in part that; 

* * * Tf any such destitute seaman is so disabled or ill as to be unable to 
perform duty, the consular officer shall so certify in the certificate of transporta- 
tion, and such additional compensation shall be paid as the Secretary of State 
shall deem equitable and proper. 

The Department of State advises that the consular officer indicated 
on the Form 24a that the seaman was unfit for duty and that, there- 
fore, the master of the SS President Grant is assumed to have been 
aware of this fact. Further, the Form 24a indicates the amount of 
$104.46 was the rate agreed upon between the consular officer and the 
master for Mr. Idleburg’s transportation and the master, as the com- 
pany’s agent, is considered to have authority to contract in the com- 
pany’s name. In view of this the Department reports it does not believe 
that any additional compensation should be paid in this case and de- 
clines to furnish a determination by the Secretary of State that pay- 
ment of any additional compensation would be equitable and proper. 

In the absence of such a finding by the Secretary of State, it does 
not appear that any additional amounts are due your company and 
we have no alternative but to decline payment of the additional amount 
claimed. Our certificate of settlement is accordingly sustained. 
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[ B-163026 J 


Contractse—Labor Stipulations—Nondiscrimination—Affirmative 
Action Programs 


The revised “Philadelphia Plan” prescribing that no contracts or subcontracts 
shall be awarded for Federal or federally assisted construction projects unless 
the bidder had submitted an acceptable affirmative action program that included 
specific goals of minority manpower utilization to provide equal employment 
opportunity, conflicts with the intent of the Civil Rights Act of 1964, and Execu- 
tive Order No. 11246, making the use of race or national origin as a basis of 
employment an unlawful employment practice. The Plan directed to correcting 
past discrimination by labor unions would in establishing a quota system for the 
employment of minorities accord preferential treatment in conflict with the 
prohibition in the Civil Rights Act, and in passing upon the legality of matters 
involving expenditures of appropriated funds, the act will be so construed. 


Bids—Competitive System—Compliance Requirement 


Contract conditions or stipulations which tend to restrict the full and free com- 
petition required by procurement laws and regulations are unauthorized unless 
reasonably requisite to the accomplishment of the legislative purposes of the 
appropriation act or other law involved, and no administrative authority can 
lawfully impose any requirements to contravene the prohibitions imposed by 
statute. Therefore, the revised “Philadelphia Plan” in imposing affirmative action 
programs for the employment of minorities constitutes discrimination on the 
basis of race or national origin in contravention of the prohibition in the Civil 
Rights Act of 1964, and Executive Order No. 11246. 


Appropriations—Expenditures—W ithout Regard to Law—Legality 
Determinations 


The duty imposed on the United States General Accounting Office (GAO) to 
audit all expenditures of appropriated funds involving the determination of the 
legality of expenditures, includes the determination of the legality of contracts 
obligating the Government to the payment of appropriated funds, and the author- 
ity to render decisions prior to actions involving the expenditures of appropriated 
funds has been exercised by GAO whenever any question of the legality of a 
proposed action has been raised, whether by an agency head, or by complaint 
of an interested party, or by information acquired in the course of other than 
audit operations, and in passing upon the legality of the expenditures of appro- 
priated funds for Federal or federally assisted construction programs, the pro- 
priety of conditions imposed by the revised “Philadelphia Plan” will be for con- 
sideration. (But see Contractors Assn. of Eastern Penna., et al. v. Secy. of Labor, 
et al., Civil Action No. 70-18, and B—163026, April 28, 1970.) 


To the Secretary of Labor, August 5, 1969: 


We refer to an order issued June 27, 1969, to the heads of all agencies 
by the Assistant Secretary for Wage and Labor Standards, Depart- 
ment of Labor. The order announced a revised Philadelphia Plan 
(effective July 18, 1969) to implement the provisions of Executive 
Order No. 11246 and the rules and regulations issued pursuant thereto 
which require a program of equal employment opportunity by con- 
tractors and subcontractors on both Federal and federally assisted 
construction projects. 

Questions have been submitted to our Office by members of Congress, 
both as to the propriety of the revised Philadelphia Plan and the legal 
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validity of Executive Order No. 11246 and of various implementing 
regulations issued thereunder both by your Department and by other 
agencies. In view of possible conflicts between the requirements of the 
Plan and the provisions of titles VI and VII of the Civil Rights Act 
of 1964, Public Law 88-352, discussions have been held between repre- 
sentatives of our Office, your Department, and the Department of 
Justice,.and your Solicitor has furnished to us a legal memorandum 
in support of the authority for issuance of the Executive order as 
well as the revised Philadelphia Plan promulgated thereunder. 

The memorandum presents the following points in support of the 
legal propriety of the Plan: 


I. The executive has the authority and the duty to require em- 
ployers who do business with the Government to provide equal 
employment opportunity. 

II. The passage of the Civil Rights Act of 1964 did not deprive 
the President of the authority to regulate, pursuant to Executive 
orders, the employment practices of Government contractors. 

III. The revised Philadelphia Plan is lawful under the Federal 
Government’s procurement policies, is authorized under Executive 
Order 11246 and the implementing regulations, and is lawful 
under title VII of the Civil Rights Act of 1964. 

Without conceding the validity of all of the arguments advanced 
under points I and IT, we accept the authority of the President to issue 
Executive Order No. 11246, and the contention that the Congress in 
enacting the Civil Rights Act did not intend to deprive the President 
of all authority to regulate employment practices of Government 
contractors. 

The essential questions presented to this Office by the revised Phila- 
delphia Plan, however, are (1) whether the Plan is compatible with 
fundamentals of the competitive bidding process as it applies to the 
awarding of Federal and federally assisted construction contracts, and 
(2) whether imposition of the specific requirements set out therein 
can be regarded as a legally proper implementation of the public policy 
to prevent discrimination in employment, which is declared in the 
Civil Rights Act and is inherent in the Constitution, or whether those 
requirements so far transcend the policy of nondiscrimination, by 
making race or national origin a determinative factor in employment, 
as to conflict. with the limitations expressly imposed by the act or with 
the basic constitutional concept of equality. 

Our interest and authority in the matter exists by virtue of the duty 
imposed upon our Office by the Congress to audit all expenditures of 
appropriated funds, which necessarily involves the determination of 
the legality of such expenditures, including the legality of contracts 
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obligating the Government to payment of such funds. Authority has 
been specifically conferred on this Office to render decisions to the 
heads of departments and agencies of the Government, prior to the 
incurring of any obligations, with respect to the legality of any action 
contemplated by them involving expenditures of appropriated funds, 
and this authority has been exercised continuously by our Office since 
its creation whenever any question as to the legality of a proposed 
action has been raised, whether by submission by an agency head, or 
by complaint of an interested party, or by information coming to our 
attention in the course of our other operations. 

The incorporation into the terms of solicitations for Government 
contracts of conditions or requirements concerning wages and other 
employment conditions or practices has been a frequent subject of deci- 
sions by this Office, many of which will be found enumerated in our 
decision at 42 Comp. Gen. 1 (1962). The rule invariably applied in 
such cases has been that any contract conditions or stipulations which 
tend to restrict the full and free competition required by the procure- 
ment laws and regulations are unauthorized, unless they are reason- 
ably requisite to the accomplishment of the legislative purposes of the 
appropriation involved or other law. Furthermore, where the Congress 
in enacting a statute covering the subject matter of such conditions has 
specifically prohibited certain actions, no administrative authority can 
lawfully impose any requirements the effect of which would be to 
contravene such prohibitions. It is within the framework of these prin- 
ciples that we consider the order promulgating the revised Phila- 
delphia Plan. 

The Assistant Secretary’s order states the policy of the Office of 
Federal Contract Compliance (OFCC) that no contracts or subcon- 
tracts shall be awarded for Federal and federally assisted construction 
in the Philadelphia, Pennsylvania, area (including the counties of 
Bucks, Chester, Delaware, Montgomery, and Philadelphia) on projects 
whose cost exceeds $500,000 unless the bidder submits an acceptable 
affirmative action program which shall include specific goals of mi- 
nority manpower utilization, meeting the standards included in the 
invitation or other solicitations for bids, in trades utilizing the seven 
classifications of employees specified therein. 

The order further relates that enforcement of the nondiscrimination 
and affirmative action requirements of Executive Order No. 11246 has 
posed special problems in the construction trades; that contractors and 
subcontractors must hire a new employee complement for each con- 
struction job and out of necessity or convenience they rely on the 
construction craft unions as their prime or sole source of their labor; 
that collective bargaining agreements and/or established custom be- 
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tween construction contractors and subcontractors and unions fre- 
quently provide for, or result in, exclusive hiring halls; that even 
where the collective bargaining agreement contains no such hiring hall 
provisions or the custom is not rigid, as a practical matter, most people 
working the specified classifications are referred to the jobs by the 
unions; and that because of these hiring arrangements, referral by a 
union is a virtual necessity for obtaining employment in union con- 
struction projects, which constitute the bulk of commercial 
construction. 

It is also stated that because of the exclusionary practices of labor 
organizations, there traditionally have been only a small number of 
Negroes employed in the seven trades, and that unions in these trades 
in the Philadelphia area still have only about 1.6 percent minority 
group membership and they continue to engage in practices, including 
the granting of referral priorities to union members and to persons 
who have work experience under union contracts, which result in few 
Negroes being referred for employment. The OFCC found, therefore, 
that special measures requiring bidders to commit themselves to 
specific goals of minority manpower utilization were needed to pro- 
vide equal employment opportunity in the seven trades. 

Section 7 of the Assistant Secretary’s order of June 27 indicates 
that the revised Plan is to be implemented by including in the solicita- 
tion for bids a notice substantially similar to one labeled “Appendix” 
which is attached to the order. Such notice would state the ranges of 
minority manpower utilization (as determined by the OFCC Area 
Coordinator in cooperation with the Federal contracting or administer- 
ing agencies in the Philadelphia area) which would constitute an 
acceptable affirmative action program, and would require the bidder 
to submit his specific goals in the following form : 


Identification Est. Total Employment for Number of Minority 
of Trade the Trade on the Contract Group Employees 


Participation in a multi-employer program approved by OFCC would 
be acceptable in lieu of a goal for the trade involved in such program. 
The notice also provides that the contractor will obtain similar goals 
from his subcontractors who will perform work in the involved trades, 
and that “Failure of the subcontractor to achieve his goal will be 
treated in the same manner as such failure by the prime contractor pre- 
scribed in section 6 of the Order * * *.” Since section 6 of the order 
contains nothing relative to “failure,” we assume the intended reference 
is to section 8, which reads as follows: 
Post-Award Compliance 
a. Each agency shall review contractors’ and subcontractors’ employment 


practices during the performance of the contract. If the goals set forth in the 
affirmative action program are being met, the contractor or subcontractor will be 
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presumed to be in compliance with the requirements of Executive Order 11246, 
as amended, unless it comes to the agency’s attention that such contractor or 
subcontractor is not providing equal employment opportunity. In the event of 
failure to meet the goals, the contractor shall be given an opportunity to demon- 
strate that he made every good faith effort to meet his commitment. In any 
proceeding in which such good faith performance is an issue, the contractor’s 
entire compliance posture shall be reviewed and evaluated in the process of 
considering the imposition of sanctions. Where the agency finds that the con- 
tractor or subcontractor has failed to comply with the requirements of Executive 
Order 11246, the implementing regulations and its obligations under its affirma- 
tive action program, the agency shall take such action and impose such sanctions 
as may be appropriate under the Executive Order and the regulations. Such non- 
compliance by the contractor or subcontractor shall be taken into consideration by 
Federal agencies in determining whether such contractor or subcontractor can 
comply with the requirements of Executive Order 11246 and is therefore a 
“responsible prospective contractor” within the meaning of the Federal procure- 
ment regulations. ; 

b. It is no excuse that the union with which the contractor has a collective 
bargaining agreement failed to refer minority employees. Discrimination in re- 
ferral for employment, even if pursuant to provisions of a collective bargaining 
agreement, is prohibited by the National Labor Relations Act and Title VII of the 
Civil Rights Act of 1964. It is the longstanding uniform policy of OFCC that con- 
tractors and subcontractors have a responsibility to provide equal employment 
opportunity if they want to participate in Federally involved contracts. To the 
extent they have delegated the responsibility for some of their employment prac- 
tices to some other organization or agency which prevents them from meeting 
their obligations pursuant to Executive Order 11246, as amended, such contractors 
cannot be considered to be in compliance with Executive Order 11246, as amended, 
or the implementing rules, regulations and orders. 


It is our opinion that the submission of goals by the successful bidder 
would operate to make the requirement for “every good faith effort” 


to attain such goals a part of his contractual obligation upon award of 
a contract. The provisions of section 8 of the order would therefore be- 
come a part of the contract specifications against which the contractor’s 
performance would be judged in the event he fails to attain his stated 
goals, just as much as his stated goals become a part of the contract 
specifications against which his performance will be judged in the event 
he does attain his stated goals. 

As indicated at page 4 of the order, the original Philadelphia Plan 
was suspended because it contravened the principles of competitive 
bidding. Such contravention resulted from the imposition of require- 
ments on bidders, after bid opening, which were not specifically set 
out in the solicitation. The present statement of a specific numerical 
range into which a bidder’s affirmative action goals must fall is appar- 
ently designed to meet, and reasonably satisfies, the requirement for 
specificity. 

However, we have serious doubts covering the main objective of the 
Plan, which is to require bidders to commit themselves to make every 
good faith effort to employ specified numbers of minority group trades- 
men in the performance of Federal and federally assisted contracts and 
subcontracts. 

The pertinent public policy with respect to employment practices of 
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an employer which may be regarded as constituting unlawful discrim- 
ination is set out in titles VI and VII of the Civil Rights Act, title VI, 
concerning federally assisted programs, provides in section 601 (42 
U.S.C. 2000d) that no person in the United States shall, on the ground 
of race, color, or national origin, be excluded from participation in, be 
denied the benefits of, or be subjected to discrimination under any pro- 
gram or activity receiving Federal financial assistance. 

Section 703(a) (42 U.S.C, 2000e-2(a)) of title VII states the public 
policy concerning employer employment practices by declaring it to 
be an unlawful employment practice for an employer (1) to fail or 
refuse to hire or to discharge any individual, or otherwise to discrim- 
inate against any individual with respect to his compensation, terms, 
conditions, or privileges of employment, because of such individual’s 
race, color, religion, sex, or national origin; or (2) to limit, segregate, 
or classify his employees in any way which would deprive or tend to 
deprive any individual of employment opportunities or otherwise ad- 
versely affect his status as an employee, because of such individual’s 
race, color, religion, sex, or national origin; or (2) to limit, segregate, 
2000e-4 (a) ) creates the Equal Employment Opportunity Commission, 
and section 713(a), Rules and Regulations (42 U.S.C. 2000e-12(a)), 
provides that the Commission shall have authority from time to time 
to issue, amend, or rescind suitable procedural regulations to carry 
out the provisions of that title. 

The public policy regarding labor organization practices is deline- 
ated in section 703(c) (42 U.S.C. 2000e-2(c)) wherein it is stated that 
it shall be an unlawful employment practice for a labor organization 
(1) to exclude or to expel from its membership, or otherwise to discrim- 
inate against any individual because of his race, color, religion, sex, 
or national origin; (2) to limit, segregate, or classify its membership, 
or to classify or fail or refuse to refer for employment any individual 
in any way which would deprive or tend to deprive any individual of 
employment opportunities, or would limit such employment opportun- 
ities or otherwise adversely affect his status as an employee or as an ap- 
plicant for employment, because of such individual’s race, color, reli- 
gion, sex, or national origin; or (3) to cause or attempt to cause an em- 
ployer to discriminate against an individual in violation of that section. 

Whether the provisions of the Plan requiring a bidder to commit 
himself to hire—or make every good faith effort to hire—at least the 
minimum number of minority group employees specified in the ranges 
established for the designated trades is, in fact, a “quota” system (and 
therefore admittedly contrary to the Civil Rights Act) or is a “goal” 
system, is in our view largely a matter of semantics, and tends to divert 
attention from the end result of the Plan—that contractors commit 
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themselves to making race or national origin a factor for consideration 
in obtaining their employees. 

We view the imposition of such a requirement on employers en- 
gaged in Federal or federally assisted construction to be in conflict 
with the intent as well as the letter of the above provisions of the act 
which make it an unlawful employment practice to use race or na- 
tional origin as a basis for employment. Further, we believe that re- 
quiring an employer to abandon his customary practice of hiring 
through a local union because of a racial or national origin im- 
balance in the local unions and, under the threat of sanctions, to make 
“every good faith effort” to employ the number of minority group 
tradesmen specified in his bid from sources outside the union if the 
workers referred by the union do not include a sufficient number of 
minority group personnel, are in conflict with section 703(j) of the 
act (42 U.S.C. 2000e-2(j)) which provides as follows: 


Nothing contained in this subchapter shall be interpreted to require any em- 
ployer, employment agency, labor organization, or joint labor-management com- 
mittee subject to this subchapter to grant preferential treatment to any in- 
dividual or to any group because of the race, color, religion, sex, or national 
origin of such individual or group on account of an imbalance which may ewist 
with respect to the total number or percentage of persons of any race, color, re- 
ligion, sex, or national origin employed by any employer, referred or classified for 
employment by any employment agency or labor organization, admitted to mem- 
bership or classified by any labor organization, or admitted to, or employed in, any 
apprenticeship or other training program, in comparison with the total number of 
percentage of persons of such race, color, religion, sex, or national origin in any 
community, State, section, or other area, or in the available work force in any 
community, State section, or other area. [Italic supplied.] 


While the legislative history of the Civil Rights Act is replete with 
statements by sponsors of the legislation that title VII prohibits the 
use of race or national origin as a basis for hiring, we believe a ref- 
erence to a few of such clarifying explanations will suffice to further 
show the specific intent of Congress in such respect when enacting that 
title. At page 6549, Volume 110, Part 5 of the Congressional Record, 
the following explanation by Senator Humphrey is set out: 


* * * As a longstanding friend of the American worker, I would not support 
this fair and reasonable equal employment opportunity provision if it would have 
any harmful effect on unions. The truth is that this title forbids discriminating 
——— anyone on account of race. This is the simple and complete truth about 
title VII. 

The able Senators in charge of title VII (Mr. Clark and Mr. Case) will com- 
ment at greater length on this matter. 

Contrary to the allegations of some opponents of this title, there is nothing in 
it that will give any power to the Commission or to any court to require hiring, 
firing, or promotion of employees in order to meet a racial “quota” or to achieve 
a certain racial balance. 

That bugaboo has been brought up a dozen times; but it is nonexistent. In fact, 
the very opposite is true. Title VII prohibits discrimination. In effect, it says 
that race, religion, and national origin are not to be used as the basis for hiring 
and firing. Title VII is designed to encourage hiring on the basis of ability 
and qualifications, not race or religion. [Italic supplied. ] 
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In an interpretative memorandum of title VII submitted jointly by 
Senator Clark and Senator Case, floor managers of that legislation in 
the Senate, it is stated (page 7213, Volume 110, Part 6, Congressional 
Record) : 


With the exception noted above, therefore, section 704 prohibits discrimina- 
tion in employment because of race, color, religion, sex, or national origin. It has 
been suggested that the concept of discrimination is vague. In fact it is clear 
and simple and has no hidden meanings. To discriminate is to make a distinc- 
tion, to make a difference in treatment or favor, and those distinctions or dif- 
ferences in treatment or favor which are prohibited by section 704 are those 
which are based on any five of the forbidden criteria: race, color, religion, sex, 
and national origin. Any other criterion or qualification for employment is not 
affected by this title. 

There is no requirement in title VII that an employer maintain a racial balance 
in his work force. On the contrary, any deliberate attempt to maintain a racial 
balance, whatever such a balance may be, would involve a violation of title VII 
because maintaining such a balance would require an employer to hire or to 
refuse to hire on the basis of race. It must be emphasized that discrimination 
is prohibited as to any individual. While the presence or absence of other mem- 
bers of the same minority group in the work force may be a relevant factor in de- 
termining whether in a given case a decision to hire or to refuse to hire was 
based on race, color, etc., it is only one factor, and the question in each case 
would be whether that individual was discriminated against. 

There is no requirement in title VII that employers abandon bona fide qualifi- 
cation tests where, because of differences in background and education, members 
of some groups are able to perform better on these tests than members of other 
groups. An employer may set his qualifications as high as he likes, he may test to 
determine which applicants have these qualifications, and he may hire, assign, 
and promote on the basis of test performance. 

Title VII would have no effect on established seniority rights. Its effect is 
prospective and not retrospective. Thus, for example, if a business has been dis- 
criminating in the past and as a result has an all-white working force, when 
the title comes into effect the employer's obligation would be simply to fill future 
vacancies on a nondiscriminatory basis. He would not be obliged—or indeed, 
permitted—to fire whites in order to hire Negroes, or to prefer Negroes for future 
vacancies, or, once Negroes are hired, to give them special seniority rights at the 
expense of the white workers hired earlier. (However, where waiting lists for 
employment or training are, prior to the effective date of the title, maintained 
on a discriminatory basis, the use of such lists after the title takes effect may 
be held an unlawful subterfuge to accomplish discrimination.) [Italic supplied. } 


At page 7218 of Volume 110 the following objections, which had 
been raised during debate to the provisions of title VII, and answers 
thereto by Senator Clark are printed: 

Objection : Under the bill, employers will no longer be able to hire or promote 
on the basis of merit and performance. 

Answer: Nothing in the bill will interfere with merit, hiring, or merit promo- 


tion. The bill simply eliminates consideration of color from the decision to hire 
or promote. 


* . * * * * * 


f Objection : The bill would require employers to establish quotas for nonwhites 
in proportion to the percentage of nonwhites in the labor market area. 
Answer: Quotas are themselves discriminatory. 


While, as indicated above, we believe that the provisions of the 
Plan affecting employers who hire through unions conflict 
with section 703(j) of title VII, and that the above statement by 
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Senator Humphrey further indicates that the act was not intended 
to affect valid collective bargaining agreements, we further believe 
that the appropriate direction of any administrative action to be taken 
where it is the policy of a union to refer only white workers to em- 
ployers on Federal or federally assisted construction is indicated in 
the following question and answer set forth in the interpretative 
memorandum by Senator Clark and Senator Case (page 7217, Volume 
110): 

Question. If an employer obtains his employees from a union hiring hall 
through operation of his labor contract is he in fact the true employer from 
the standpoint of discrimination because of race, color, religion, or national 
origin when he exercises no choice in their selection? If the hiring hall sends only 
white males is the employer guilty of discrimination within the meaning of this 
title? If he is not, then further safeguards must be provided to protect him from 
endless prosecution under the authority of this title. 

Answer. An employer who obtains his employees from a union hiring hall 
through operation of a labor contract is still an employer. If the hiring hall 


discriminates against Negroes, and sends him only whites, he is not guilty of 
discrimination—but the union hiring hall would be. 


We believe it is especially pertinent to note that the “Findings” 
stated in section 4 of the order of June 27 as the basis for issuance 
thereof, consist almost entirely of a recital of practices of wnions, ' 
rather than of contractors or employers. Thus, in attempting to place 
upon the contractors the burden of overcoming the effects of union 
practices, the order appears to evince a policy in conflict with the 
interpretation of the legislation as stated by its sponsors. 

In this connection your Solicitor’s memorandum contends that the 
principle of imposing affirmative action programs on contractors for 
employment of administratively determined numbers of minority 
group tradesmen, when such programs are for the purpose of correct- 
ing the effects of discrimination by unions prior to the Civil Rights 
Act of 1964, is supported by the decisions in Quarles v. Philip Morris, 
279 F. Supp. 505; U.S. v. Local 189, U.P.P. and Crown Zellerbach 
Corp., 282 F. Supp. 39; and Local 53 of Heat and Frost Insulators 
v. Vogler, 407 F., 2d 1047. We find, however, that decisions of the courts 
have differed materially in such respect; see Griggs v. Duke Power, 
292 F. Supp. 243; Dobbins v. Local 212, 292 F. Supp. 413; and U.S. v. 
Porter, 296 F. Supp. 40. 

Additionally, your Solicitor’s memorandum cites cases involving 
affirmative desegregation of school faculties (U.S. v. Jefferson County, 
372 F. 2d 836 (1966), and U.S. v. Montgomery County, 289 F. Supp. 
647, affirmed 37 LW 4461 (1969) in particular). However, there is a 
clear distinction between the factual and legal situations involved in 
those cases and the matter at hand. The cited school decisions required 
reallocation of portions of existing school faculties in implementation 
of the requirement for desegregation of dual public school systems, 
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which had been established on the basis of race, as such requirement 
was set out in the 1954 and 1955 decisions of the Supreme Court in 
the Brown v. Board of Education cases (347 U.S. 483 and 349 U.S. 
294). In the Brown cases desegregation of faculties was regarded as 
one of the keys to desegregation of the schools, and in the Jefferson 
County case the court read title VI of the Civil Righis Act as a con- 
gressional mandate for a change in pace and method of enforcing the 
desegregation of racially segregated school systems, as required by the 
Brown decisions, 

The requirements of the revised Philadelphia Plan do not involve 
a comparable situation. Even if the present composition of an em- 
ployer’s work force or the membership of a union is the result of past 
discrimination, there is no requirement imposed by the Constitution, 
by a mandate of the Supreme Court, or by the Civil Rights Act for 
an employer or a union to affirmatively desegregate its personnel or 
membership. The distinction becomes more apparent when it is rec- 
ognized that the order of June 27 pertains to hiring practices of an 
employer. Hiring was not at issue in the school cases, and those cases 
do not purport to hold that a school district must, or even may, correct 
a racial imbalance in its faculty by affirmatively requiring that a 
stated proportion of its teachers shall be hired on the basis of race. 
To the contrary, the court recognized in its decision in the Jefferson 
County case (page 884) that the “mandate of Brown * * * forbids 
the discriminatory consideration of race in faculty selection,” and such 
consideration is expressly prohibited by section VIII of the court’s 
decree in Appendix A of that case. 

The recital in section 6b.2 of the order (and in the prescribed form 
of notice to be included in the invitation) that the contractor’s com- 
mitment “is not intended and shall not be used to discriminate against 
any qualified applicant or employee” is in our opinion the statement of 
a practical impossibility. If, for example, a contractor requires 20 
plumbers and is committed to a goal of employment of at least five 
from minority groups, every nonminority applicant for employment 
in excess of 15 would, solely by reason of his race or national origin, 
be prejudiced in his opportunity for employment, because the con- 
tractor is committed to make every effort to employ five applicants 
from minority groups. 

In your Solicitor’s memorandum it is argued that the “straw man” 
sometimes used in opposition to the Plan is that it “would require a 
contractor to discriminate against a better qualified white craftsman in 
favor of a less qualified black.” We believe this obscures the point 
involved, since it introduces the element of skill or competence, 
whereas the essential question is whether the Plan would require the 
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contractor to select. a black craftsman over an equally qualified white 
one. We see no room for doubt that the contractor in the situation 
posed above would believe he would be expected to employ the black 
applicant, at least until he had reached his goal of five nonminority 
group employees, and that if he failed to achieve that goal his em- 
ployment of a white craftsman when an equally qualified black one 
was available could be considered a failure to use “every good faith 
effort.” In our view such preferential status or treatment would 
constitute discrimination against the white worker solely on the basis 
of color, and therefore would be contrary to the express prohibition 
both of the Civil Rights Act and of the Executive order. 

It is also contended in your Solicitor’s memorandum that substan- 
tial judicial support for administrative affirmative action programs re- 
quiring commitments for contractors for employment of specified 
numbers of minority group tradesmen is contained in the decision 
of the Ohio Supreme Court in Weiner v. Cuyahoga Community Col- 
lege District, 19 Ohio St. 2d 35 (July 2, 1969) 249 N.E. 2d 907. That 
decision upheld the award of a federally assisted construction contract 
to the second low bidder, as a proper action in implementation of the 
policies of the Civil Rights Act of 1964, after approval of award to 
the low bidder was withheld by the Federal agency involved for fail- 
ure of the low bidder to submit an affirmative action program (in- 
cluding manning tables for minority group tradesmen) which was 
acceptable to that agency pursuant to an OFCC plan established for 
Cleveland, Ohio. 

While the decision in Weiner case (which was a majority opinion 
by five of the justices with dissenting opinions by two) has some 
bearing on the issues here involved, since the decision appears to be 
based in substantial part on the conflicting opinions of Federal courts 
cited earlier we do not believe the decision can be considered as con- 
trolling precedent for the validity of the revised Philadelphia Plan. 

In support of the required procedure, which is admitted at page 
33 of the Solicitor’s memorandum to require contractors to take actions 
which are based on race, the memorandum relies upon the acceptance 
by the courts, in schools, housing and voting cases, of the use of race 
as a valid consideration in fashioning relief to overcome the effects 
of past discrimination. Aside from other distinctions, we believe there 
is a material difference between the situation in those cases, where 
enforcement of the rights of the minority individuals to vote or to 
have unsegregated educational or housing facilities does not deprive 
any member of a majority group of his rights, and the situation in 
the employment field, where the hiring of a minority worker, as one 
of a group whose number is limited by the employer’s needs, in prefer- 
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ence to one of the majority group precludes the employment of the 
latter. In other words, in those cases there is present no element of 
reverse discrimination, but only the correction of the illegal denial 
of minority rights, leaving the majority in the full exercise and 
enjoyment of their corresponding rights. 

In addition it may be pointed out that in those cases the judicial 
relief ordered is directed squarely at the parties responsible for the 
denial of rights, and we therefore do not consider them as supporting 
requirements to be complied with by contractors who, under the 
findings of the Plan, are themselves more the victims than the instiga- 
tors of the past discriminatory practices of the labor unions. More- 
over, in the court cases the remedies are applied after judicial 
determination that effective discrimination is in fact being practiced 
or fostered by the defendants, whereas the Plan is a blanket adminis- 
trative mandate for remedial action to be taken by all contractors 
in an attempt to cure the evils resulting from union actions, without 
specific reference to any past or existing actions or practices by the 
contractors. 

While it may be true, as stated in the Plan, “that special measures are 
required to provide equal employment opportunity in these seven 
trades,” it is our opinion that imposition of a responsibility upon Gov- 
ernment contractors to incur additional expenses in affirmative action 
programs which are directed to overcoming the present effects of past 
discrimination by labor unions, would require the expenditure of 
appropriated funds in a manner not contemplated by the Congress. 
If, as stated in the Plan, discrimination in referral is prohibited by 
the National Labor Relations Act and title VII of the Civil Rights 
Act of 1964, it is our opinion that the remedies provided by the 
Congress in those acts should be followed. See also in this connection 
section 207 of Executive Order No. 11246. 

While, as indicated in the foregoing opinions and in your Solicitor’s 
memorandum, the President is sworn to “preserve, protect and defend 
the Constitution of the United States,” we question whether the ex- 
ecutive departments are required, in the absence of a definitive and 
controlling opinion by the Supreme Court of the United States, to 
assess the relative merits of conflicting opinions of the lower courts, 
and embark upon a course of affirmative action, based upon the results 
of such assessment, which appears to be in conflict with the expressed 
intent of the Congress in duly enacted legislation on the same subject. 

In this connection, it should be noted that, while the phrase “affirma- 
tive action” was included in the Executive order (10925) which was 
in effect at the time Congress was debating the bills which were sub- 
sequently enacted as the Civil Rights Act of 1964, no specific affirma- 
tive action requirements of the kind here involved had been imposed 
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upon contractors under authority of that Executive order at that time, 
and we therefore do not think it can be successfully contended that 
Congress, in recognizing the existence of the Executive order and in 
failing to specifically legislate against it, was approving or ratifying 
the type or methods of affirmative action which your Department now 
proposes to impose upon contractors. 

We recognize that both your Department and the Department of 
Justice have found the Plan to be legal and we have given most 
serious consideration to their positions. However, until the authority 
for any agency to impose or require conditions in invitations for bids 
on Federal or federally assisted construction which obligate bidders, 
contractors, or subcontractors, to consider the race or national origin 
of their employees or prospective employees for such construction, is 
clearly and firmly established by the weight of judicial precedent, or 
by additional statutes, we must conclude that conditions of the type 


proposed by the revised Philadelphia Plan are in conflict with the 
. Civil Rights Act of 1964, and we will necessarily have to so construe 
and apply the act in passing upon the legality of matters involving 
. expenditures of appropriated funds for Federal or federally assisted 
, construction projects. 
5 In this connection it is observed that by section 705(d) of the act, 
” 42 U.S.C. 2000e-4(d), Congress charges the Equal Employment 
t Opportunity Commission with the specific responsibility of making 
f reports to the Congress and to the President on the cause of and means 
. of eliminating discrimination and making such recommendations for 
y further legislation as may appear desirable. That provision, we believe, 
5 not only prescribes the procedure for correcting any deficiencies in the 
e Civil Rights Act, but also shows the intent of Congress to reserve for 
n its own judgment the establishment of any additional unlawful em- 
ployment practice categories or nondiscrimination requirements, or the 
's imposition upon employers of any additional requirements for assuring 
d equal employment opportunities. 
. We realize that our conclusions as set out above may disrupt the 
d programs and objectives of your Department, and may cause concern 
0 among members of minority groups who may believe that racial bal- 
S. ance or equal representation on Federal and federally assisted con- 
is struction prejects is required under the 1964 act, the Executive order, 
d or the Constitution. Desirable as these objectives may be, we cannot 
t. agree to their attainment by the imposition of requirements on con- 
- tractors, in their performance of Federal or federally assisted con- 
US tracts, which the Congress has specifically indicated would be improper 


or prohibited in carrying out the objectives and purposes of the 1964 
act. 
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[B-166604] 


Taxes——State—Government Immunity—<Assessment for Local 
Improvements 

An invoice bearing interest presented by a State Drainage District to the Federal 
Government in the amount assessed against the Government for the rehabilita- 
tion of a drainage ditch that is computed in the same manner as the taxes levied 
against property owners other than the Federal Government imposes a tax, and 
the United States exempted by the Constitution from State taxation, the tax 
may not be collected by designating the tax an invoice or statement for services. 
While the payment of the tax may not be authorized, a claim for an amount 
representing the fair and reasonable value of the services received may be 
presented on a quantum meruit basis, and a utility type service agreement 


entered into for future services, the agreement to provide for compensation to 
cover the fair and reasonable value of the services to be furnished. 


To the Secretary of Defense, August 5, 1969: 


We have considered the claim of the Fort Osage Drainage District of 
Osage County, Missouri, for the amount of $32,051.25, alleged to be due 
because of services furnished the Lake City Army Ammunition Plant, 
Independence, Missouri, in connection with a drainage ditch for the 
Fire Prairie Creek Watershed. 

The invoice presented is for $15,750, representing the amount assessed 
against the Federal Government for rehabilitation of the drainage 
ditch for the year 1967, plus interest in the amount of $551.25, from 
March 1 to October 1, 1968, at 6 percent, and $15,750, representing the 
amount assessed against the Federal Government for rehabilitation of 
the drainage ditch for the year 1968. The invoice states that the “State- 
ment for services for year 1967 bears interest at rate of 6% per annum 
from March 1, 1968; statement for services for year 1968 bears interest 
at rate of 6% per annum from January 1, 1969.” 

In accordance with the laws of the State of Missouri, the Fort Osage 
Drainage District was established in 1914 in Jackson County, Missouri, 
for the purpose of reclaiming swamp lands in the county. A main 
drainage ditch approximately 8 miles long with an additional 2 miles 
in laterals was constructed. The District consists of 3,064.53 acres. 

At the time the ditch was originally constructed the 404.1 acres of 
land now occupied by the Lake City Army Ammunition Plant 
(LCAAP) was farm land. This land was condemned and the LCAAP 
was built by the Federal Government in 1941. The cost of constructing 
and maintaining the ditch had been assessed against the benefited land. 
From the date LCAAP was established until April 1964, no action was 
taken by the Fort Osage Drainage District to render services on that 
portion of the ditch within LCAAP or to make demand for the then 
established assessment. Because of this loss of revenue and other eco- 
nomic factors, the ditch, beginning in 1950 was permitted to go unat- 
tended. As a result the ditch caved in and became filled with debris. It 
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no longer functioned effectively as an outlet for the Fire Prairie Creek 
Watershed. Substantial flood losses were suffered by the landowners 
and the LCAAP. It became apparent that something had to be done to 
rehabilitate the ditch, It was concluded that this could be done only if 
the Federal Government were to pay its proportionate share coupled 
with a general reappraisal of the lands within the district. Accord- 
ingly, on April 16, 1964, attorneys for the Fort Osage Drainage 
District wrote the Commanding Officer of LCAAP requesting con- 
sideration of a proposal to finance and open a waterway of sufficient 
course and capacity to carry the water. 

After several conferences with representatives of the Army and an 
exchange of legal briefs, the Fort Osage Drainage District Board was 
informed through a letter dated August 25, 1964, to Senator Stuart 
Symington, from the Headquarters, United States Army Materiel 
Command, Washington, D.C., with supporting citations—that there 
was no legal authority for the Government to pay any involuntary 
exaction or tax, that as long as the Government availed itself of this 
type of service and the rate prescribed was a reasonable and proper 
measure of the services, payment could be made on a quantum meruit 
basis, The letter concluded : 

Although there is no legal authority for the Army Materiel Command to pay 
an assessment to the Drainage District for any benefits which might be furnished 
to the Lake City Army Ammunition Plant by the Fort Osage Drainage District, 
there would appear to be a reasonable basis for compensation to the Drainage 
District by way of contract for any actual drainage services made available to the 


Plant by the operation of the Drainage District. It is believed that this approach 
would constitute an equitable adjustment for all parties concerned. 


In a letter dated March 24, 1969, to Senator Stuart Symington 
signed by William L. Turner of Gage, Hodges, Kreamer and Varner, 
Kansas City, Missouri, it was stated with reference to the letter of 
August 25, 1964, supra: 


The Board interpreted the letter to mean that although the Government would 
not pay an assessment in the form of a tax, it could compensate the District for its 
share of the expenses pursuant to a contract for services. So far as the District 
was concerned, the problem involving the Government’s contribution was solved 
so the Board proceeded with the next step, ie., the reassessment of the land 
within the District. 


The letter of March 24, 1969, continues : 


The Board felt that a reassessment was necessary for two reasons. First, the 
land had not been appraised with regard to flood benefits, since 1916 and a good 
deal of changes and improvements had been made since the district was incorpo- 
rated. The Board was dedicated to seeing that each of the individuals in the 
district paid his fair share towards the ditch rehabilitation. Secondly, although 
no assessment would be made against the Government, the Board felt that the 
most equitable method of determining a fair basis for a service contract with the 
Government would be a determination of the benefits afforded the Government 
by the ditch. The Board did not want the Government to pay any greater share, 
under a service contract, than the other landowners paid under an assessed tax. 

The Board petitioned the Circuit Court for a reappraisal and the Court ap- 
pointed three commissioners to view the land lying within the District and the 
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Court directed that the commissioners report their findings to the court as to the 
benefits inuring to each parcel of land as a result of having an operating drain- 
age ditch. This finding would constitute a tax base for the District. As an auxili- 
ary to the commissioners’ duties, the Board requested the commissioners to 
view the land within the Army plant and to advise the District as to the com- 
missioners’ opinion regarding the benefits that would be enjoyed by the Govern- 
ment through the flood control afforded by the ditch and to submit their findings 
in a written report. The commissioners toured the Government installation and 
completed their work, following which a report was submitted and approved by 
the court. The report found that the land lying within the District, excluding the 
Lake City plant, was benefited by a total of $770,218.50, and this figure was cer- 
tified as a new tax base. The commissioners advised that the Government installa- 
tion was benefited in a total sum of $450,000. 

The District then secured a drag-line and an operator on a full-time lease basis 
and a bulldozer on a part-time hired basis. It was determined that approximately 
$42,000 would be required for the first year's operations; accordingly, a tax of 
3% percent was levied on the individual landowners and tax statements were 
mailed out through the County Collector’s office. The taxpayers responded by 
paying their 1968 assessment one hundred percent. There was not one delinquency. 
We expect a similar response from the $26,923.32 tax now being collected. In 
accordance with the Government’s suggestion, an executed contract was mailed to 
the Army through your office. The contract ($15,750) was for services for the 
ealendar year of 1968. The basis of the contract was determined by applying 
8% percent to the benefit ($450,000) determined by the commissioners. In this 
way, although the Government was not taxed, they were treated equally with 
the landowners. Your office forwarded the contract to Headquarters, Army 
Material Command on February 5, 1968. 

Following receipt of that contract, the Army initiated a series of studies, tele- 
phone calls and conferences. The final conference was held in the Jackson County 
Court House Annex on September 20, 1968. This meeting was attended by 
officials from the Army Material Headquarters, as well as the Lake City Plant 
and the Board of Supervisors of the District. The three commissioners appeared 
before the group and were questioned by the Army personnel. The meeting con- 
cluded with an agreement that the method of determining she amount of the 
service contract was no longer disputed by the Army. The undersigned was re- 
quested by the Army to prepare a new contract covering services for the years 
1967 and 1968, including interest, and to submit the same through the Army 
Ammunition Plant for payment. 

The undersigned commenced work on a contract, however, a few days after the 
meeting a call was received from Joseph F. Callahan, Executive Assistant 
of the Army Plant, advising that it had been decided that a contract was not 
required but, instead, that an invoice for services would suffice and should be for- 
warded to him. This invoice, in the total sum of $32,051.25, was signed by the 
Board and forwarded to Mr. Callahan on October 2, 1968. 

No further reply was received from the Government the rest of the year, so 
on January 8, 1969 we forwarded a tracer to Mr. Callahan with a copy to you. 
You looked into the matter and on January 23, 1969 advised that the matter was 
being brought to the attention of the General Accounting Office for review. The 
next thing we heard was in the form of a letter from the Lake City Army Plant 
advising that the Judge Advocate General had somehow entered the picture with 
a legal opinion that the Government could not be taxed. So, we are right back to 
the position we were in on August 25,1964. 

It is obvious that the Judge Advocate General failed completely to review the 
aie, if indeed it was open to him. Had he reviewed the file, he would have found 
that: 

(a) The Army concluded in 1964 that it could not involuntarily pay an 
assessment. 

(b) The Army suggested that it pay for its benefits through a service 
contract. 

(c) The Army agreed as to the District’s method of computing the amount 
of the service contract. ‘ 

(d) The Army decided that a contract was not required but that an in- 
voice would suffice. 

(e) The Board was not assessing the Government but rather was charging 
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the Government, at its own suggestion and in the form suggested, for drain- 
age services rendered. 

Senator Symington, the real tragedy of the Government’s mis-channeling of 
this invoice is the dangers it presents to the ditch project. Induced by the Govern- 
ment’s suggestion, the District. expended $5,500.00 in legal and commissioners 
fees to have the land reappraised. Since the Government has paid nothing toward 
the work, the District has been required to issue tax warrants, bearing six per- 
cent interest, for the work on the ditch. The District is currently indebted in the 
sum of $11,236.00 for work already performed, a debt contracted upon the expec- 
tation that the Government money was forthcoming. It is difficult to see how this 
debt can be paid if the Government fails to fulfill its promise by paying for 
services rendered. 

If we can once get this ditch dug out, the future maintenance cost will be 
nominal. The entire rehabilitation project is in great danger of being shut down 
unless the Government’s check is received without further delay. The rehabili- 
tation was planned in two stages. The first stage consisted of proceeding down 
one side of the ditch but taking out approximately two-thirds of the dirt. The 
second stage would consist of returning along the other side to complete the 
“clean-out.”’ The first stage is completed with the exception of the Lake City 
Plant. I understand that the equipment has reached the outskirts of the Plant. 
From a point of economics, it would be a great deal cheaper to move on into 
the Government property now. The work in the Arsenal will take approximately 
two months, at which time the equipment would be transported to the opposite 
end of the ditch to commence the digging on the other side. The work on the 
Lake City property cannot commence until we have an agreement with the 
Government. 

If the Government fails to pay for the services and forces a shutdown of the 
rehabilitation, a great deal of the work already performed will collapse and the 
ditch will rapidly fill back in. The $53,892.64 already paid, or now being paid by 
the landowners, will likely to be spent in vain. 

In the final analysis, our rural clients have been induced by the Government’s 
suggestion to incur a great deal of expense to improve flood protection for the 
Drainage District, including the Lake City Arsenal. The landowners have sup- 
ported this project one hundred percent. If the case is distinguished by one single 
element, it is that the District does not ask one single penny from the Government 
in the way of gratuity. The District does not seek a grant, relief, federal aid 
or assistance of any kind. In an age where everyone and nearly every country 
seeks United States assistance, I believe that this is a novel request in that 
respect. The Board does insist, however, that the Army fulfill its promise by 
paying for the services received. 


In the absence of congressional authorization, the property of the 
United States is exempt by the Constitution from taxation under the 
authority of a State. Van Brocklin v. State of Tennessee, 117 U.S. 151, 
180; Lee v. Osceola Improvement District, 268 U.S. 643. Assessments 
upon property for local improvements are involuntary exactions, and 
in that respect stand on the same footing with ordinary taxes. Hagar 
v. Reclamation District No. 108, 111 U.S. 701, 707. In the case of Wis- 
consin Railroad Co. v. Price County, 133 U.S. 496, 504, the court 
said— 
It is familiar law that a State has no power to tax the property of the United 
States within its limits. This exemption of their property from state taxation— 
and by state taxation we mean any taxation by authority of the State, whether 
it be strictly for state purposes or for mere local and special objects—is founded 
upon that principle which inheres in every independent government, that it must 
be free from any such interference of another government as may tend to destroy 
its powers or impair their efficiency. If the property of the United States could 
be subjected to taxation by the State, the object and extent of the taxation would 


be subject to the State’s discretion. It might extend to buildings and other 
property essential to the discharge of the ordinary business of the national 
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government, and in the enforcement of the tax those buildings might be taken 
from the possession and use of the United States. The Constitution vests in 
Congress the power to “dispose of and make all needful rules and regulations 
respecting the territory or other property belonging to the United States.” And 
this implies an exclusion of all other authority over the property which could 
interfere with this right or obstruct its exercise. Van Brocklin vy. State of Ten- 
nessec, 117 U.S. 151, 168. 

See, also, Mullen Benevolent Corporation v. United States, 290 U.S. 
89; United States v. Allegheny County, 322 U.S. 174; and People of 
Puerto Rico v. United States, 134 F. 2d 267. 

In line with the decisions of the courts the accounting officers of 
the Government have also held over the years that the United States 
is exempt by the Constitution from taxation under authority of a 
State. See 2 Comp. Dec. 375 (1896) ; 4 ¢d. 116 (1897) ; 9 éd. 181 (1902) ; 
11 dd. 629 (1905) ; 15 ¢d. 231 (1908) ; 23 ¢d. 386 (1917) ; 1 Comp. Gen. 
150 (1921); 3 id. 416 (1924); 15 éd. 380 (1935); 27 td. 20 (1947); 
and 29 id. 18 (1949). 

It has also been held that a charge made by a State or a political 
subdivision of a State for a service rendered or conveniences provided 
is not a tax. Fair and reasonable compensation for a service rendered 


or a facility used is not a tax. See Packet Co. v. Keokuk, 95 U.S. 80; 


Transportation Co. v. Parkersburg, 107 U.S. 691; Huse v. Glover, 119 
U.S. 543; Sands v. Manistee River Improvement Co., 123 U.S. 288; 
24 Comp. Dec. 45 (1917) ; 1 Comp. Gen. 560 (1922) ; 9 #d. 41 (1929) ; 
18 id. 562 (1938); 29 id. 120 (1949); 31 éd. 405 (1952) ; 34 éd. 398 
(1955) ; and 42 zd. 246 (1962). Cf. 42 id. 653 (1963). 

In the present case there does not seem to be any question as to the 
Federal Government receiving a service for which it may properly 
make payment. However the method by which the charge for that 
service has been computed does not appear to bear ary particular 
relationship to the service rendered. 

The assessment against the property in the District as described in 
the letter of March 24, 1969, supra, apparently was made in accordance 
with the provisions of those sections of chapter 243 of Vernon’s An- 
noted Missouri Statutes which provide for the assessment and levy 
of taxes in connection with drainage districts. The amount billed to 
the Federal Government was computed in exactly the same way as 
the amounts levied as taxes against property other than that held by 
the Federal Government. Having been computed in the same manner 
as a tax it must be regarded as a tax and as such cannot be collected 
from the United States by calling it an invoice or statement for 
services. See 15 Comp. Gen. 380 (1935). 

While payment of the claim as presented would not be authorized 
we see no objection to the presentation on a quantwm meruit basis of 
a claim for an amount representing the fair and reasonable value of 
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the services actually received by the United States. 18 Comp. Gen. 
562 (1938). 

Furthermore, as far as future services are concerned, we see no 
objection to entering into a utility type service agreement, the compen- 
sation to cover the fair and reasonable value of the services to be 
furnished. 


[ B-165484 J 
Military Personnel—Medically Unfit—Status 


The holding in 48 Comp. Gen. 377 that inductees into the military service who 
because they did not meet medical fitness or retention medical fitness standards 
were released from the service are entitled to basic pay for the period of induc- 
tion, and if qualified to disability retirement or separation under 10 U/S.C. chap- 
ter 61, is applicable to inductees released on the basis of a void induction prior to 
the decision. The decision relating to persons whose disability was dormant or 
over.ooked and not to persons whose disability existed prior to induction, the 
provisions of paragraphs 1—-8d and 1-8.la(1) of Army Regulation 635-40, to 
the effect that a disease or injury that is not recorded at the time of entrance 
on duty is presumed to be service connected—any doubt to be resolved in the 


favor of the member—are not applicable to cases for consideration pursuant to 
48 Comp. Gen. 377. 


Military Personnel—Record Correction—Discharge Change as 
Entitlement to Pay, Ete.—Medically Unfit Persons 

Where medically unfit persons were released on the basis of a void induction 
prior to 48 Comp. Gen. 377 holding that physically or mentally unqualified 
inductees into the military service are entitled to basic pay, and if qualified 
to disability retirement or separation under 10 U.S.C. chapter 61, the military 
records of the erroneously released persons may be corrected to show discharge 
as of the date of release from military custody and control, any disability retire- 
ment or severance pay determination effected under 10 U.S.C. 1552 to consider 
the aggravation of an unfit condition or a new or additional unfitting condition 
acquired while on duty. Absent a change in a physical condition while on active 
duty, discharge may be made for the convenience of the Government without 
disability retirement or severance pay, and all discharged persons may be 


informed of their entitlement to the pay and allowances that accrued prior to 
release. 


To the Secretary of Defense, August 7, 1969: 


Reference is made to letter of July 3, 1969, from the Assistant Sec- 
retary of Defense (Comptroller) requesting decision on certain ques- 
tions which have arisen in connection with the application of our 
decision of December 3, 1968, 48 Comp. Gen. 377, to inductees who 
were inducted into the uniformed services and later discharged (re- 
leased from military custody and control) because they did not meet 
the procurement medical fitness standards or the retention medical 
fitness standards. The questions, together with a discussion pertaining 
thereto, are contained in Department of Defense Military Pay and 
Allowance Committee Action No. 430. 

Our decision of December 3, 1968, did not pertain to persons who 
have been judicially determined to be mentally incompetent prior to 
induction, but related to persons as to whom there was no affirmative 
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statutory prohibition against induction or absolute disqualification 
therefor, who did not refuse to be inducted, and who submitted them- 
selves for induction into the Armed Forces without protest and pre- 
sumably performed military training and service without protest 
against the lawfulness of their induction. As to such persons we ex- 
pressed the view that the administrative failure to discover that their 
mental or physical condition was such as to warrant rejection for mili- 
tary service does not deprive them of the right to military pay and 
allowances or of the status of being entitled to basic pay. 

Our holdings in that decision are summarized in the Committee 
Action as follows: 


The administrative failure to discover that the mental or physical condition 
of a person inducted into the Armed Forces was such as would warrant rejection 
for military service, does not deprive him of his right to military pay and 
allowances and accrued leave. 

Medically unfit persons inducted into the service are entitled to military pay 
and allowances from the time of entry on active duty through the date they 
are released from military control. 

Transportation in kind or monetary allowance in lieu thereof may be furnished 
these persons to their homes of record upon release from military control. 

An individual who, at the time of induction, neither met the procurement 
medical fitness standards nor the retention medical fitness standards and whose 
condition has not been aggravated by active service would not be entitled to 
disability severance or retired pay on separation from the service. Reason: 
the disability involved in this case would not be incurred while entitled to basic 
pay, but would be incurred prior to entrance into the service. 

An individual who, at time of induction, neither met the procurement medical 
fitness standards nor the retention medical fitness standards but whose condition 
has been aggravated by active service or who acquired a new or additional 
unfitting condition is entitled to disability severance or retired pay on separation 
from the service. These individuals must otherwise meet the requirements of 
law, including the requisite degree or extent of aggravation of the preexisting 
disability. 

An individual who did not meet procurement medical fitness standards at the 
time of induction, but did then meet the retention fitness standards and who 
acquired an unfitting medical condition after induction, would be entitled to 
disability severance or retired pay on separation from the service, provided, 
of course, he meets all of the qualifications therefor. 


The Committee Action states that prior to our decision of Decem- 
ber 3, 1968, a number of Army inductees (estimated to number several 
thousand) subsequently found not to have met entrance medical stand- 
ards or medical retention standards were released from military control 
by virtue of a void induction without being processed for disability 
separation under the provisions of chapter 61 of Title 10 U.S. Code. 

The Committee Action further states that individuals released by 
virtue of a void induction are requesting correction of their military 
records to show discharge by reason of physical disability or other 
action with entitlement to the benefits provided in that chapter. The 
opinion is expressed that the induction of an individual who did not 
meet the medical fitness standards at the time of induction is voidable, 
not void, and that these individuals are members of the Army and as 
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such eligible for physical disability processing under the provisions 
of Army Regulation 635-40, May 15, 1967, as changed by Change 1, 
February 7, 1968. The Committee Action noted that our decision of 
December 3, 1968, did not address itself to individuals who had pre- 
viously been released under the provisions of paragraph 5-9.1, Army 
Regulation 635-200, July 15, 1966, as changed by Change 7, Septem- 
ber 11, 1968. 

The first question is: 

1, Does the decision of the Comptroller General that inductees who did not 
meet medical fitness standards are entitled to basic pay and, if otherwise quali- 
fied, separation under title 10, United States Code, Chapter 61, apply to inductees 
who were released from the custody and control of the Army prior to the decision? 
That question is answered in the affirmative. It should be noted, how- 
ever, that paragraph 1-8d of Army Regulation 635-40, May 15, 1967, 
provided in pertinent part : 

It will be presumed, in the absence of clear and convincing evidence to the 
contrary, that the disease or injury was incurred in line of duty. Any reasonable 
doubt will be resolved in favor of the member. Every member will be presumed 
to have been in sound condition when examined and accepted by the Army for 
service, except as to defects, infirmities, or disorders noted at the time of exam- 
ination and acceptance * * *. 

Change No. 2 to that regulation—now numbered 1-8.1a(1)—reads 
with respect to that matter that: 

A member is presumed to have been in sound physical and mental condition 
upon entering active service except as to physical disabilities noted and recorded 
at the time of entrance. Any disease or injury discovered after a member enters 
active service is presumed to have been incurred in line of duty while entitled to 
receive basic pay and not due to the member’s intentional misconduct or willful 
neglect. 

Our decision of December 3, 1968, covered “a member who may have 
a dormant disease which is not discovered until some time after induc- 
tion” as well as a member whose defect the “medical authorities may 
have overlooked * * * even though proper medical procedures were 
followed.” Nothing contained in that decision was intended to sanc- 
tion the disability separation or retirement of any person in such 
categories notwithstanding the above-quoted provisions of Army 
Regulations, and nothing contained herein should be so construed, 
since in these cases it has been determined that the disability existed 
prior to induction, that is, the above-quoted presumptions are not 
applicable here. 

The second question reads as follows : 

2. If the answer to question 1 is affirmative, would there be any objection if 
the Army takes the following action? 

a. The Adjutant General, Department of the Army, will administratively 
correct the military records of individuals released prior to the Comptroller 


General's decision to show them discharged as of the date they were released 
from military custody and control, and 
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b. Where the individual’s terminal physical examination indicates that his 
physical condition has been aggravated by active service or that he acquired 
a new or additional unfitting condition while on active duty, an administrative 
determination will be made as to the degree or extent of the disability, based 
upon the terminal physical examination. The individual will be given disability 
retirement or severance pay based on this determination. The individual will 
be notified of his right to demand a hearing under the provisions of title 10, 
United States Code, section 1214. For the purpose of computing severance pay 
under the provisions of title 10, United States Code, section 1212, he will be 
considered to have been separated on the date he was released from military 
custody and control, or 

ce. Where the individual’s terminal physical examination indicates that his 
physical condition was not aggravated by active service and that he did not 
acquire a new or additional unfitting physical condition while on active duty, or 
where the physical examination does not contain sufficient information for a 
determination, the individual will be discharged for the convenience of the Gov- 
ernment without disability retirement or severance pay, and 

d. All individuals discharged under this procedure will be informed that they 
are entitled to all pay and allowances which acerued prior to the date they were 
released from the custody and control of the Army. 


The second question is answered in the negative, provided disability 
benefits under chapter 61 of Title 10, U.S. Code, are paid only in cases 
where appropriate action is effected under 10 U.S.C. 1552. See 31 
Comp. Gen. 444, 449-451 (1952), answer to fifth question. 


[ B-164842 J 


Pay—Retired—Increases—Retirement on Effective Date of 
Increase 


A member of the uniformed services who is eligible to retire July 1, 1968, the 
effective date of a basic pay increase, either for disability retirement under 
10 U.S.C. chapter 61, by virtue of the Uniform Retirement Date Act, or volun- 
tarily for years of service under 10 U.S.C, 6823, is entitled to retired pay computed 
at the higher rates of active duty pay prescribed by Executive Order No. 11414, 
not on the basis of disability retirement—as the rate applicable to the disability 
retirement would be the rate in effect as if the retirement had not occurred under 
the act—but on the basis that the section 6323 retirement, which neither subject to 
the Uniform Retirement Date Act nor Formula 4 of 10 U.S.C. 1401, that requires 
computation of retired pay at the rate in effect the day before retirement, is the 
“other provision of law” most favorable to the member prescribed by section 1401, 
and he, therefore, is entitled to retired pay computed at the higher rate of active 
duty basic pay in effect July 1, 1968. 


Pay—Retired—Increases—Entitlement 


To determine if the Uniform Retirement Date Act (5 U.S.C. 8301) is applicable 
to Army and Air Force officers who if they first qualify for retirement upon 
completion of 20, 30, or 40 years of service prior to June 1968, would be entitled 
to retired pay computed under Formula B of 10 U.S.C. 3991 or 8991, subject to 
footnote 2, on the basis of monthly active duty pay rates applicable on date of 
retirement, or if the officers are entitled to retired pay computed at the higher 
rates of active duty pay prescribed by Executive Order No, 11414, effective 
July 1, 1968, the time of qualification for retirement is an element for 
consideration. 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 81 


Pay—Retired—Increases—Retirement on _ Effective Date of 
Increase 


The fact that a member of the uniformed services had not requested voluntary 
retirement based on years of service when qualifying for retirement prior to 
July 1, 1968, does not defeat his right to retired pay computed under any “other 
provision of law” most favorable to him as prescribed by 10 U.S.C. 1401 when 
he retires on July 1, 1968, the effective date of the basic pay increases provided 
by Executive Order No. 11414, dated June 13, 1968, and the member, therefore, 
is entitled to retired pay computed at the higher rate of pay made effective 
July 1, 1968. 


Pay—Retired—Increases—Under Public Law 89-132 


The retired pay of a member of the uniformed services retired under 10 U.S.C. 
1298, effective September 1, 1965, who had also qualified for voluntary retirement 
for years of service under 10 U.S.C. 6323, may be computed on the basis of the 
increased rate of basic pay prescribed by Public Law 89-182 (37 U.S.C. 208(a)), 
effective September 1, 1965. The act silent as to whether or not members whose 
retirements became effective on its effective date were authorized to compute 
their retired pay on the basis of the increased rates, the principles in 43 Comp. 
Gen. 425 and 44 Comp. Gen. 373; id. 584, apply. 


To the Secretary of Defense, August 8, 1969: 


Further reference is made to letter of June 13, 1969, from the Assist- 
ant Secretary of Defense (Comptroller) requesting a decision on cer- 
tain questions concerning the proper rate of retired pay to be paid 
members of the uniformed services described therein who retired on 
the effective date of an increase in basic pay. The questions are stated 
and discussed in Department of Defense Military Pay and Allowance 

Yommittee Action No. 429, which accompanied that letter. 

Active duty basic pay rates for members of the uniformed services 
were increased effective July 1, 1968, as prescribed in Executive Order 
No. 11414 dated June 11, 1968 (these rates were further increased 
effective July 1, 1969, as prescribed in Executive Order No. 11475 
dated June 16, 1969). 

The Uniform Retirement Date Act of April 23, 1930, now codified in 
5 U.S.C. 8301 (formerly 5 U.S.C. 47a) provides as follows : 

(a) Except as otherwise specifically provided by this title or other statute, 
retirement authorized by statute is effective on the first day of the month 
following the month in which retirement would otherwise be effective. 

(b) Notwithstanding subsection (a) of this section, the rate of active or 


retired pay or allowance is computed as of the date retirement would have 
occurred but for subsection (a) of this section, 


The questions presented in Committee Action No. 429 are as follows: 


1. Is a member whose retirement for disability was effective on July 1, 1968, 
by virtue of the Uniform Retirement Date Act, but who was also qualified under 
10 U.S.C. 6823 for voluntary retirement effective that date entitled to retired 
pay computed on the higher rates of active duty pay prescribed by Executive 
Order No. 11414 dated June 11, 1968? 

2. If the answer to Question No. 1 is affirmative would the same answer apply 
in similar situations of Army and Air Force officers who also would have their 
retired pay computed under Formula B of 10 U.S.C. 3991 or 8991 if they first 
qualified for retirement by completion of 20, 30 or 40 years’ service prior to 
June 1968? 
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3. Would the answers to the above differ depending upon whether or not any 
of the officers concerned had requested voluntary retirement? 

4. Would a member retired under 10 U.S.C. 1293, effective September 1, 1965. 
be entitled to have his retired pay computed on the basis of the then increased 
rates of pay if he was at that time otherwise qualified for retirement effective 
that date under 10 U.S.C. 6323? 

In the case of a member found eligible for retirement for disability 
under chapter 61, Title 10, U.S. Code, whose effective date of retirement 
is designated by the Secretary concerned as authorized in 10 U.S.C, 
1221, the restriction of the Uniform Retirement Date Act is not for ap- 
plication. In such a case, the provisions of section 1221 expressly ex- 
clude disability retiremeuts from the operation of the Uniform Retire- 
ment Date Act. However, where the Secretary concerned does not 
specify an effective date for retirement as authorized in that section, the 
1930 act is applicable. See 43 Comp. Gen. 425, 427 (1963) (pertaining 
to the Mullins case) and 44 Comp. Gen. 373, at pages 379 and 380 
(1965). 

In computing retired pay by reason of disability, footnote 1 to 
10 U.S.C. 1401 states “Compute at rates applicable on date of retire- 
ment or date when member’s name was placed on temporary dis- 
ability retired list, as the case may be.” In commenting on the disa- 
bility retirement of a member which became effective on July 1, 1968, 
the Committee Action states that such a member was not entitled to 
retired pay computed on the higher rates of active duty basic pay 
which became effective on that date. 

Under 10 U.S.C. 6323(a), mentioned in questions 1 and 4, an officer 
of the Navy or Marine Corps who applies for retirement after com- 
pleting more than 20 years of active service of which at least 10 years 
was service as a commissioned officer, may, in the discretion of the 
President, be retired “on the first day of any month designated by 
the President.” In considering the situation of 11 members of the naval 
service who were voluntarily retired effective July 1, 1968, under 
section 6323, after having been scheduled for involuntary retirement 
under other provisions of law, we said, in decision of October 29, 
1968, 48 Comp. Gen. 239, 249, with respect to section 6323 in conjunc- 
tion with the 1930 Uniform Retirement Date Act, that: 
Since each of these 11 members was qualified prior to June 1968 for retirement 
under the voluntary retirement law indicated and since the involuntary retire- 
ment law applicable in each case imposes no restriction on such retirement, they 
are entitled to have their retired pay computed on the basis of the rates of active 
duty pay in effect on July 1, 1968. 

See, also, the answer to questions 1 and 2 in 44 Comp. Gen. 584 (1965). 

With respect to question 1, it is stated in the Committee Action 
that such question is premised on the conclusion we reachéd in the 
Noonam and Arnott cases which were among the cases considered in 
the above decision of October 29, 1968, 48 Comp. Gen. 239. The view is 
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expressed that had Noonan or Arnott been otherwise qualified for 
voluntary retirement under 10 U.S.C, 6323, their retired pay would be 
properly for computation as if retired under that provision of law. 
Since the retirees in the decision of October 29, 1968, were otherwise 
retireable involuntarily, that is, they were subject to mandatory retire- 
ment, the Committee Action states that there appears to be no logical 
distinction between such cases and retirements for physical disability 
which under the law makes the member's termination of active service 
mandatory. 

Warrant officers Noonan and Arnott considered in the decision of 
October 29, 1968, were voluntarily retired under 10 U.S.C. 1293 (war- 
rant officers’ retirement after 20 years of active service) effective 
July 1, 1968, after having been scheduled for involuntary retirement 
under 10 U.S.C. 564(a) effective that same date. Under both the vol- 
untary and involuntary retirement laws, their retired pay was required 
to be computed under Formula 4 of 10 U.S.C. 1401 on the basis of the 
“Monthly basic pay * * * on day before retirement * * *.” Since 
there was no other “pay formula” or “other provision of law” as pro- 
vided in section 1401 under which these two members could compute 
their retired pay, we were required to conclude that under the law 
they were not entitled to compute their retired pay on the rates of 
active duty pay in effect on July 1, 1968. 

Since the member mentioned in question 1 was entitled to be retired 
for either physical disability or for years of service under 10 U.S.C. 
1323 effective July 1, 1968, and since retirement under section 6323— 
which is not subject to the restrictive provisions of the Uniform Re- 
tirement Date Act—is the “other provision of law” most favorable to 
him, it is our view that such a member is entitled to have his retired 
pay computed on the higher rates of active duty pay in effect on July 1, 
1968. Question 1 is answered in the affirmative. 

Yoncerning question 2, Army and Air Force officers who are other- 
wise eligible for retirement for years of service are entitled to have 
their retired pay computed under Formula B of 10 U.S.C. 3991 and 
8991, subject to footnote 2, on the monthly basic pay “* * * at rates 
applicable on date of retirement.” The time of qualification for retire- 
ment for years of service is an element to consider in determining 
whether the Uniform Retirement Date Act is applicable. In construing 
sections 3991 and 8991 in conjunction with the act of August 12, 1964, 
78 Stat, 395, Public Law 88-422, effective September 1, 1964, which 
authorized an increase in rates of basic pay, we said, in decision of 
January 5, 1965, 44 Comp. Gen, 373, at page 379, that : 

Under the Uniform Retirement Date Act, the retired pay of Army and Air 


Force officers who were retired on September 1, 1964, and who compute their 
retired pay under Formula B of 10 U.S.C. 3901 or 8991 must compute their retired 
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pay under the rates of pay prescribed in the 1968 pay act if they first qualified 
for retirement by completion of 20, 30, or 40 years’ service after July 1964. All 
other Army and Air Force officers retired on September 1, 1964, whose retired 
pay is computed under that formula are entitled to compute their retired pay 
on the basis of the rates prescribed in the 1964 pay act. 43 Comp. Gen. 425. 

In the light of the foregoing, question 2 is answered in the affirmative. 

The Committee Action states that question 3 arises because of a 
distinction made in 43 Comp. Gen, 425, 427, in the case of Chief War- 
rant Officer Robert H. Jordan, USMC. In that case, the officer com- 
pleted 20 years of active service for retirement purposes in March 
1959 but it was not until January 1963 that he requested that he be 
retired under 10 U.S.C. 1293 effective April 1, 1963. In that decision 
we said that had Mr. Jordan completed 20 years of qualifying service 
on March 22, 1963, and had requested retirement at that time, the effec- 
tive date of his retirement would have been fixed as April 1, 1963, 
under the 1930 act. We further stated that since he did not request 
retirement when he met the eligibility qualifications of the statute, 
the situation contemplated to give effect to the purpose and intent of 
the 1930 act, no longer existed in his case. In concluding that he was 
not subject to the 1930 act, we said that the exercise of the administra- 
tive discretion to retire him effective April 1, 1963, was the result solely 
of his request to that effect. 

The fact that the member in questions 1 and 2 might have otherwise 
qualified for voluntary retirement (years of service) prior to the 
dates there specified but had not requested such retirement at the time 
of qualification, does not defeat his right to have his retired pay com- 
puted under “any other provision of law” that is most favorable to 
him as provided in 10 U.S.C. 1401, Accordingly, question 3 is answered 
in the negative. 

Question 4 refers to a member who retired effective September 1, 
1965, and asks whether his retired pay should be computed under 
Public Law 89-132, approved August 23, 1965, 37 U.S.C. 203(a), which 
law became effective September 1, 1965, and increased rates of basic 
pay. It is pointed out that this law contained no specific language as 
to whether or not members whose retirements became effective on its 
effective date were authorized to compute their retired pay on the 
basis of the increased rates. A question somewhat similar to question 
4 was considered by us in decision of April 15, 1968, 47 Comp. Gen. 
549. The questions considered in that decision were stated as follows: 

1. What would be the effective date of any upward adjustment in the monthly 
basic pay of members of the uniformed services authorized by section 8 of 
Public Law 90-207? 

2. In the event that 1 July 1968 is the answer to Question 1 and in the absence 
of definitive legislation which would entitle all members retired on such date to 
have their retired pay computed on such increased rates, would the principles 


applied in 43 Comp, Gen, 425 and 44 Comp, Gen, 373; id. 584 be for application 
in the computation of the retired pay of such members? 
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In answer to question 2 in that decision we held, quoting the second 
syllabus, that : 

While Public Law 90-207, approved December 16, 1967, which prescribes pay 
increases for members of the uniformed services comparable to those provided 
for civilian employees by the Federal Salary Act of 1967, does not indicate that 
all members retired on July 1, 1968, will be entitled to have their retired pay 
computed at the increased rates to be established by the act, in computing the 
retired pay of members who will retire on July 1, 1968 under different provisions 
of law, the principles in 43 Comp. Gen. 425 and 44 Comp. Gen. 373; id. 584, are 
for application. 

In view thereof and of the answer to question 1 above, question 4 


is answered in the affirmative. 


[ B-167407 J 


Military Personnel—Retired—Contracting With Government— 
Liaison Activities 

The activities of a retired Regular Air Force officer as a self-employed small 
business representative to secure information concerning the needs of the aero- 
space industry for companies manufacturing components used by the industry are 
liaison activities with the view toward the ultimate consummation of a sale, 
which activities coupled with contacts for the purpose of negotiating or discussing 
changes in specifications, prices, cost allowances, or other terms of a contract, 
and possibly settling disputes concerning the performance of a contract, consti- 
tute “selling” within the contemplation of Defense Department Directive 5500.7, 
dated August 8, 1967, and under 37 U.S.C. 801(c) payment of retired pay to the 
officer so engaged would be precluded for a period of 3 years after retirement. 


To Major N. C. Alcock, Department of the Air Force, August 8, 
1969: 


Reference is made to your letter of July 2, 1969, ALRA, with en- 
closures, requesting a decision whether, in the circumstances presented, 
the proposed self-employment. of Colonel Paul E. Adams, USAF 
(Ret.), would constitute “selling” within the meaning of 37 U.S. Code 
801(c) so as to preclude payment of retired pay while so employed for 
a period of 3 years after his retirement. The submission was approved 
by the Department of Defense Military Pay and Allowance Committee 
as Air Force Request No. DO-AF-1044, 

Prior to Colonel Adams’ retirement he advised you in letter of 
March 28, 1969, with copy of DD Form 1357 “Statement of Employ- 
ment,” that he would be employed with David L. Heitman and As- 
sociates, Oklahoma City, Oklahoma, and that his position would be 
that of partner/associate. On May 6, 1969, he submitted a more detailed 
description of his proposed duties. As of August 1, 1969, Mr. Heitman 
is leaving the firm and Colonel Adams proposes to operate the business 
in an individual capacity. 

You say that from the total record it appeared his duties could in- 


410-693 0 71 8 





86 DECISIONS OF THE COMPTROLLER GENERAL [49 


volve “selling” as defined in Air Force Regulations 30-30. You further 
say that the case was referred to Headquarters U.S. Air Force 
(AF JAG), and that office concurred with your position. The case was 
forwarded to the Office of the Air Force General Counsel and it was the 
opinion of that office that it could not be concluded that Colonel Adams 
would not be engaged in “selling” if he entered fully into the duties 
described in his DD Form 1357. 

Colonel Adams described his proposed employment on DD Form 
1357 (Statement of Employment), as follows: 


1. Provide information on the local area market requirements for Industrial 
& Aero Space Products to companies we represent. 

2. Provide technical advice and information for those products which can be 
produced and or manufactured by the companies we represent. 

3. Provide information on the manufacturing details, workloads, delivery 
schedules, changes if any, etc. 

4. Keep the customer and the manufacturer advised as to the others require- 
ments and or changes. 

5. Provide the companies we represent with information necessary to success- 
fully manufacture required products and to meet schedules on a timely basis. 


The duties of his proposed employment were amplified and explained 
in his statement of May 6, 1969, and were further explained in a state- 
ment which he submitted on July 7, 1969. The statement of May 6, 
1969, is in part as follows: 


ITEM 1: Provide information on the local area market requirements for In- 
dustrial and Aero Space Products to those companies we represent. 

DISCUSSION: By visiting the government agencies’ Small Business Office, 
which is available to any desired contractor, it can be determined what items 
are being requested for manufacture. These items will be in the form of a Bid 
Package which describes the items being purchased. Some of the packages are 
complete with drawings and others may have only a “Part Number.” Through my 
experience and knowledge, I determine those items which are within the manu- 
facturing capability of the companies I represent. The government agent fre- 
quently mails copies of these packages to known manufacturing sources and in 
addition will mail copies to the companies I represent after I have advised him 
which ones have the manufacturing capability. When the company receives this 
information, they prepare a formal bid and forward it to the agency making the 
original request. The government agent determines the lowest successful bidder 
and in turn will award a contract. If one of the companies I represent gets a 
contract, it is my duty to monitor it and be prepared to discuss in detail those 
questions asked by the government agent on the status of the contract. I do not 
sign contracts. 

ITEM 2: Provide technical advice and information for those products which 
can be produced and/or manufactured by the companies I represent. 

DISCUSSION: To do this I review the items being requested by the govern- 
ment agency and advise them which company, if any, of those I represent have the 
skill, machines, drawings, etc., to manufacture the requested item. The govern- 
ment agent then will provide the company with the capability a copy of the request 
for further consideration and possible bid. 

ITEM 3; Provide information on the manufacturing details, workloads. 
delivery schedules, changes if any, etc. 

DISCUSSION: Provide special instructions to the company I represent in the 
form of administrative details, quality control, special shipping instructions and 
other details that the government may request on an awarded contract or pro- 
vide on a bid package. I will provide answers to government requests and ques- 
tions after contacting the contractor for details. I do not sign changes involving 
contracts. 
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ITEM 4: Keep the contractor and government agent advised as to the others 
requirements, problems that may develop, changes, ete. 

DISCUSSION: The government agent frequently asks for information regard- 
ing possibility of changes to schedules, versus overtime requirements and pos- 
sible changes to cost as a result of his request. This information is discussed with 
the contractor and the results are passed to the government agent. Through these 
coordinated actions the government and the manufacturer can save valuable time 
and cost factors caused by extended lines of communication. The contractor may 
have trouble with insufficient drawings or blueprints and require additional in- 
formation on either an awarded contract or for determining his capability to 
manufacture. Through my knowledge and experience, I can discuss these deficien- 


cies with the government agent and acquire, when possible the additional draw- 
ings and information. 


On the basis of Colonel Adams’ description of his duties, his prospec- 
tive employment would appear to constitute him a small business 
manufacturers’ representative. The companies which le will represent 
manufacture various components used by the aerospace industry and 
it will be his responsibility to provide them with information as to the 
needs of the industry. Insofar as the Department of Defense is con- 
cerned he says he will obtain this information from invitations for 
bids at the “government agencies’ Small Business Office.” When the 
advertised needs can be supplied by any of his manufacturers he will 
see that an invitation for bid is mailed to his manufacturer. Doubtless 
some, if not all, of the contacts which he will make with Government 
personnel at this time will be with representatives of the Department 
of Defense. 

When a contract is obtained by his manufacturer he will be required 
to monitor the progress of the contract and act as an intermediary 
between the Government and the manufacturer for the purpose of 
maintaining delivery schedules, clarifying specifications, resolving 
manufacturing difficulties and assisting in the expeditious processing 
of any needed changes. He will not, however, sign any bid, proposal, or 
contract, or negotiate any contract. 

Colonel Adams appears to believe that, in his representative capacity, 
he should be viewed as rendering a service not involving selling rather 
than being engaged for himself or others in selling, or contracting or 
negotiating to sell, supplies or war materials to the Department of 
Defense. 

It appears that Colonel Adams retired from the Regular Air Force 
on May 1, 1969, after 28 years’ service. Section 801(c) of Title 37 U.S. 
Code (formerly 5 U.S.C. 59c), precludes payment of retired pay for a 
period of 3 years after retirement to, among others, an officer on the 
retired list of the “Regular Air Force * * * who is engaged for him- 
self or others in selling, or contracting or negotiating to sell, supplies 
or war materials to an agency of the Department of Defense, the Coast 


Guard, the Environmental Science Services Administration, or the 
Public Health Service.” 
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For the purpose of the above-cited provisions of law, the term 
“selling” is defined in paragraph I.C.2 of Inclosure 3-C, Department 
of Defense Directive 5500.7 dated August 8, 1967, to mean: 


a. Signing a bid, proposal, or contract ; 
b. Negotiating a contract ; 


ce. Contacting an officer or employee of any of the foregoing departments or 
agencies for the purpose of : 


(1) Obtaining or negotiating contracts. 


(2) Negotiating or discussing changes in specifications, prices, cost allow- 
ances, or other terms of a contract, or 


(3) Settling disputes concerning performance of a contract, or 

d. Any other liaison activity with a view toward the ultimate consummation of 
a sale although the actual contract therefore is subsequently negotiated by an- 
other person. 

Air Force Regulations 30-30 contains similar provisions. 

On the basis of Colonel Adams’ statements of his proposed activities 
there would appear to be little reason for doubt that he will be contact- 
ing officers or employees of Department of Defense agencies for the 
purpose of negotiating or discussing changes in specifications, prices, 
cost allowances, or other terms of a contract and, perhaps, for the 
purpose of settling disputes concerning performance of a contract 
within the contemplation of items ¢(2) and (3) of the directive. Also, 
since the only purpose of any contacts made by Colonel Adams with 
Department of Defense personnel for the purpose of ascertaining 
whether the needs of the Department can be supplied by his manufac- 
turers is to obtain the business for them, there would appear to be a 
substantial basis for regarding such contacts as liaison activities with 
a view towards the ultimate consummation of a sale within the contem- 
plation of item d of this directive. 

Accordingly, it is our opinion that the duties of Colonel] Adams’ 
proposed self-employment as described by him, must be viewed as 
“selling” within the meaning of the statute. If, therefore, he enters 
fully into the duties of his self-employment he will not be entitled to 
retired pay while so engaged for a period of 3 years after the date of 
his retirement. 

Your question is answered accordingly. 


[ B-166725 J 


Concessions—Contracts—Preference to Incumbent Concessioners 


The award of a new long term concession contract to supersede an existing one 
to the contractor who had satisfactorily performed under successive contracts 
and who had been permitted to modify his initial proposal for the improvement 
of concession facilities at substantial investments in order to match the invest- 
ment proposal of another bidder will not be disturbed, even though ordinarily 
the modification of an initial proposal requires the solicitation of new proposals, 
as 16 U.S.C. 20d in authorizing preference to an incumbent concessioner in the 
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renewal of a contract or in the negotiation of a new contract for the purpose of 
maintaining the continuity of operations and operators, and in not providing 
bidding procedures, removes concession contracts from normal rules. 


Concessions—Contracts—Modification—Reporting to Congress 


Where the proposed concession contract reported to the Congress 60 days before 
award pursuant to 16 U.S.C. 17b-1 is modified, the contract as executed by the 
National Park Service, Department of the Interior, is not the one reported to the 
Congress and, therefore, the requirement for reporting a proposed concession 
contract “in detail” 60 days before the contract is awarded was not met. How- 
ever, the statute omitting to set forth the consequences resulting from failure to 
comply with the requirement, the contract awarded is voidable at the option of 
the Government, an option that is within the discretion of the Secretary of the 
Interior to exercise, the United States General Accounting Office taking action 
only when a contract is considered void, not voidable. 


To Ireland, Stapleton, Pryor & Holmes, August 11, 1969: 


We refer to your letter of April 18, 1969, and subsequent corre- 
spondence protesting on behalf of your client, Host International, 
Incorporated (Host), against the award of a contract by the National 
Park Service to Fred Harvey, Incorporated, for developing and 
operating the primary concession facilities in the Grand Canyon Na- 
tional Park, South Rim. 

In conjunction with the consideration of your protest and pursuant 
to a request by the Chairman, Government Activities Subcommittee of 
the House Committee on Government Operations, we conducted an 
independent and comprehensive review, including field investigations, 
of all factors relating to the award of the contract to Fred Harvey. 
Our review disclosed the following facts and circumstances surround- 
ing the award of the contract. 

Fred Harvey has operated various concessions at the South Rim of 
the Grand Canyon National Park under successive contracts ever since 
the Park was established. Immediately prior to execution of the present 
contract Harvey had operated concessions at Grand Canyon National 
Park under contract No, 14-10-0100-346 which covered the period 
from August 1, 1954, through July 31, 1974. 

During the period of the earlier contract, discussions took place 
between Harvey and the National Park Service (NPS) concerning the 
need for substantial improvements in concession facilities at the South 
Rim. In an August 1967 letter to the Superintendent, Grand Canyon 
National Park, Harvey suggested that a new contract be negotiated 
because the proposed improvements would require substantial invest- 
ments, then estimated to cost about $1.6 million. After review by NPS 
staff and meetings with representatives of the concessioner, NPS de- 
termined that improvements aggregating approximately $5 million 
were needed and that a 30-year contract would be appropriate for such 
an investment. Accordingly, NPS prepared a “Fact Sheet” under 
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which a 30-year concession contract was to be negotiated for the opera- 
tion of concessions at the Park. 

The Fact Sheet noted that Harvey had been conducting concession 
operations at the South Rim in a manner satisfactory to the Secretary 
of the Interior and that Harvey had applied for a new long-term 
contract to supersede and cancel the existing contract as security for 
a substantial construction and improvement program. The improve- 
ment desired by NPS was estimated to cost $5 million. The Fact Sheet 
specified the improvements to be constructed during the first 5 years 
of the contract period at an estimated cost of $3 million and stated 
that the concessioner would invest an additional $2 million during 
the next 5 years of the contract period in construction of such addi- 
tional facilities as would be agreed upon between NPS and the con- 
cessioner after completion of the 1971 operating season. In this 
connection, the Fact Sheet stated : 

This represents the neemet objectives of the National Park Service, but it is 
recognized that the specific details may be subject to amendment by mutual 
agreement between the Service and the concessioner. The principal objective, 
however, is to provide needed improvements within the next five years for the 
convenience of visitors at a cost of not less than $3,000,000, and to provide such 


additional facilities as may be determined necessary at a cost of not less than 
$2,000,000 after the specific program has been completed. 


Additionally, the Fact Sheet: (1) quoted section 5 of the act of 
October 9, 1965, 16 U.S.C. 20d, concerning the preference to be given 
incumbent concessioners; (2) described the concessioner’s right to be 
compensated for structures and improvements he constructs on Federal 
land if his right to use them for concession operations is terminated ; 
and (3) quoted section 13 of Harvey’s then current contract which 
relates to compensation for this possessory interest if the concession 
were awarded to another party. The Fact Sheet also noted that because 
of the pressing need for additional visitor facilities, the concessioner, 
with the approval of NPS, could initiate construction under the con- 
tract in advance of the effective date of the contract. 

A notice of the intention to negotiate the concession contract with 
Harvey for the 30-year period from January 1, 1969, through Decem- 
ber 31, 1998, was published in the Federal Register on September 5, 
1968. The notice reads, in part, as follows: 

The foregoing concessioner [Fred Harvey] has performed its obligations under 
prior contracts to the satisfaction of the National Park Service, and, therefore, 
pursuant to the act cited above [10 U.S.C. 20d], is entitled to be given preference 
in the renewal of the contract and in the negotiation of a new contract. However, 
under the act cited above, the Secretary is also required to consider and evaluate 
all proposals received as a result of this notice. Any proposal to be considered 


and evaluated must be submitted within 30 days after the publication date of 
this notice. 


Prior to the publication of this notice, Harvey stated in a letter 
dated August 26, 1968, that it was in agreement with the Fact Sheet. 
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In response to the September 5 notice in the Federal Register, Host 
presented its proposal on October 3, 1968. This proposal which was 
accompanied by architects’ plans and renderings, contemplated a 
minimum investment, of $10 million and a maximum investment of 
$15 million during the first 5 years of the contract. 

The Host proposal provided for a number of facilities which were 
in addition to those called for in the Fact Sheet. The more significant 
additional facilities were: 

1. A 20 million gallon underground water storage unit and 
completion of approximately 9 miles of pipeline to the Desert 
View area. 

2. Replacing the existing hotel at El Tovar with a new 300 
room hotel. This would provide 209 additional rooms at El Tovar. 
The new hotel was proposed for construction directly on the rim. 

3. Sixty additional cabin units recommended at the Bright 
Angel area; 50 additional rooms recommended at Yavapai area 
and 50 additional rooms recommended at Desert View area. 

4. A general store. 

5. A new cafeteria at the Motor Lodge. 

6. A rebuilding of Phantom Ranch. 

By letter of November 8, 1968, NPS rejected Host’s proposal. This 

letter, in pertinent part, reads: 
As you were advised in earlier discussions, Fred Harvey, Inc., has provided 
service for the public to the satisfaction of the Secretary, and is, therefore, 
entitled to a preference in the renewal of its contract. Moreover, Fred Harvey, 
Ine., has agreed in all particulars to the construction and improvement program 
as well as all other conditions as detailed in the Fact Sheet. In our evaluation 
of your proposal, we find it unacceptable because of a high concentration of 
facilities and an overdevelopment on the Rim. Accordingly, we propose to 
negotiate a concession contract with Fred Harvey, Inc. 

This rejection of its proposal was appealed by Host on November 15, 
1968. Among other things, the appeal letter pointed out that at all 
points in its presentation to NPS, Host emphasized the negotiability 
of the details of the proposal and its flexibility and willingness to 
revise details of design and facility size and location by mutual agree- 
ment with NPS. Accordingly, Host contended that “rejection of the 
Host proposal on grounds that were specifically and admittedly subject 
to negotiation is plainly an abuse of discretion and, thus, should be 
reversed,” 

In response to this appeal the Assistant Secretary of the Interior 
advised Host by letter of January 7, 1969, that: 

Your letter and statements suggest that the Park Service may have rejected 
Host's proposal because it believed it was compelled under the circumstances 
to accept Harvey’s proposal as a matter of law. At the conferences on Decem- 
ber 5, it was made clear that the Service's decision was not based on any such 


construction of the law; that its officers recognized, had they concluded Host’s 
proposal was preferable to the development called for by the fact sheet, that 





92 DECISIONS OF THE COMPTROLLER GENERAL [49 


they could have issued a new fact sheet incorporating the features of that 
proposal. The Deputy Solicitor advises that in his view this represents a correct 
interpretation of the statute. 


With respect to the first and second points raised in your letter, we are satisfied, 
in spite of the possibly misleading language about “high concentration of facilities 
and an overdevelopment on the Rim,” contained in Mr. Hummel’s letter of Novem- 
ber 8, that the Service understood and acted on the basis that such things as the 
size and location of specific facilities contemplated by the Host proposal were 
negotiable. 


The Service’s decision was essentially based on its conclusion that the develop- 
ment called for by the fact sheet is all that is warranted or desirable on the 
South Rim of the Grand Canyon National Park at this time. As its representa- 
tives advised during the conferences, it is their view that both the proposal of 
Host (with modifications which they understood the company would have been 
willing to make) and the proposal of Harvey are compatible with the fact sheet 
and their developmental objectives for the area. This being the case they deter- 
mined that Harvey was entitled to the concession contract under the preference 
provision of the statute. 

By letters dated January 16, 1969, to the President of the Senate and 
Speaker of the House of Representatives the Interior Department 
transmitted copies of the proposed contract to. be awarded to Fred 
Harvey in accordance with the provisions of 16 U.S.C. 17b-1. The 
letters noted that the proposed contract would supersede and cancel 
the existing contract and that its term was conditioned upon a two- 
phase building and improvement program of not less than $5 million 
to be completed during the first 10 years of the contract. The letters 
further noted that after evaluation of the Host and Harvey proposals 
it was determined that both were compatible with the objectives of 
the National Park Service for the area but it was determined that a 
contract should be negotiated with Harvey on the basis that it was, 
as a satisfactory concessioner, entitled to preference in the renewal 
of its contract. 

We examined into the reasonableness of the decision by the Depart- 
ment that Fred Harvey had performed satisfactorily by reviewing 
visitors’ complaints, health and sanitation inspection reports, and 
safety and fire hazard reports. Our review of complaints, inspection 
reports, and discussions with cognizant officials did not disclose any 
basis for questioning the validity of the Secretary’s determination that 
Harvey’s performance had been satisfactory. 

On January 25, 1969, Host again appealed the rejection of its pro- 
posal by filing a petition of reconsideration with the Secretary of the 
Interior. 

Thereafter, on March 14, 1969, during the 60-day reporting period 
specified in 16 U.S.C. 17b-1, the Director of the National Park Service 
sent the President of Fred Harvey a telegram reading as follows: 
ADVISE RETURN TELETYPE THAT FRED HARVEY WILL MEET IN ALL 
RESPECTS THE EQUIVALENT INVESTMENT PROPOSALS OF HOST IN- 


TERNATIONAL AS MAY BE REQUIRED BY THE SECRETARY PURSUANT 
TO PROPOSED NEW CONTRACT. 
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On March 17, 1969, the President of Fred Harvey wired the Direc- 
tor, NPS: 


IN RESPONSE TO YOUR TWX OF MARCH 17 [sic] I WISH TO ADVISE 
THAT FRED HARVEY INC. WILL MEET IN ALL RESPECTS THE EQUIV- 
ALENT INVESTMENT PROPOSALS OF HOST INTERNATIONAL AS MAY 
BE REQUIRED BY THE SECRETARY PURSUANT TO THE PROPOSED 
NEW CONTRACT. 


Host was advised on March 25, 1969, by telegram from the Department 
of the Interior that its petition for reconsideration was denied. The 


next day, on March 26, the contract was executed by signature of the 
Acting Director, NPS. 

While Host raises a number of contentions regarding the actions 
of the Interior Department in the selection process for the contract 
and the reasons given by Department officials for rejection of Host’s 
proposal, the thrust of Host’s protest to our Office concerns the legal 
effect of the March 14 and 17 exchange of telegrams. Host contends 
that the March 14 telegram to Fred Harvey constituted a solicitation 
in contravention of section 5 of the 1965 Concession Act, 16 U.S.C. 20d 
(Supp. IIT). Host argues that its proposal in effect became a modi- 
fied fact sheet to which Fred Harvey, and no one else, was permitted 
to respond. This, it is contended, is a violation of 16 U.S.C, 20d. 

The provisions of 16 U.S.C, 20d read as follows: 


The Secretary shall encourage continuity of operation and facilities and serv- 
ices by giving preference in the renewal of contracts or permits and in the 
negotiation of new contracts or permits to the concessioners who have performed 
their obligations under prior contracts or permits to the satisfaction of the Secre- 
tary. To this end, the Secretary, at any time in his discretion, may extend or 
renew a contract or permit, or may grant a new contract or permit to the same 
concessioner wpon the termination or surrender before expiration of a prior 
contract or permit. Before doing so, however, and before granting extensions, 
renewals or new contracts pursuant to the last sentence of section 20c of this 
title, the Secretary shall give reasonable public notice of his intention so to do 
and shall consider and evaluate all proposals received as a result thereof. 


In a report dated May 22, 1969, the Interior Department states that 
the exchange of telegrams did not change or attempt to change the 
position of the National Park Service in limiting developments on the 
South Rim of Grand Canyon to those facilities called for in the Fact 
Sheet and as set forth in the contract. The report continues : 


* * * The fact sheet established the parameters of what the Service believed 
would be reasonable and desirable for the foreseeable future. There was a meet- 
ing of the minds between Fred Harvey, Inc., and the Service. Accordingly, a 
contract was signed on behalf of Fred Harvey, Inc., by its President on Jan- 
uary 14. The usual 60 day waiting period, during which certain committees of 
the Congress had the opportunity to consider the proposed contract, followed 
the signing of the contract by Fred Harvey, Inc. 


It was during the waiting period that the exchange of telegrams took place. 
Section 17 of the concession contract with Fred Harvey provides that the con- 
cessioner will construct such additional facilities, over and beyond those specifi- 
eally required in the contract, as the Secretary, in his judgment, may at a later 
date deem appropriate. The purpose of the Service telegram was to obtain a 
preliminary reaction from Fred Harvey, Inc. as to its willingness, at a later 
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date and as might conceivably become necessary, to consider an investment of 
the dollar magnitude suggested by the Host International proposal. We believe 
Fred Harvey, Inc. recognized the preliminary nature of the Service interest as 
evidenced by the wording of the telegraphic response by Fred Harvey, Inc. 


The reference to the Host International proposal in this telegram was perhaps 
unfortunate ; however, there was never any desire or intent to modify, qualify, 
or affect our decision to restrict the developments at the South Rim. 

Our investigation into the reasons for the exchange of telegrams 
revealed that the Department was prompted by a desire to have in 
writing an indication from Harvey that it was ready to undertake 
any additional development that might be requested under section 17 
of the contract should it be decided, 2 or 3 years from the present, that 
a $15 million development such as that proposed by Host was desired 
for the Park. Since such a written statement from Harvey was not 
on hand the Director, NPS, sent the telegram of March 14, 1969, to 
obtain written confirmation that Harvey would meet the equivalent 
investment proposals of Host. 

An examination of the Department’s negotiation file on the contract 
reveals that after the exchange of telegrams, but before execution of 
the contract, the legal effect of the telegram exchange was given con- 
sideration by responsible officials of the Interior Department. In a 
memorandum dated March 21, 1969, the Assistant to the Director for 
Concession Management, NPS, and a member of the staff of the Office 
of the Solicitor, concluded that there was no legal obstacle to the 
execution of the contract since the exchange of telegrams was nothing 
more than a reaffirmation of section 17 by Harvey. 

We cannot agree that the exchange of telegrams was a mere re- 
affirmation of section 17 of the contract. In our opinion, the exchange 
resulted in a substantive and fully effective amendment or modification 
of the contract. 

Section 17 of the contract, which was also set forth in the Fact Sheet, 

provides, in pertinent part: 
Sec. 17. Preferential Right. (a) * * * The Secretary will request the Conces- 
sioner to provide such new or additional accommodations, facilities, or services, 
of the same character as the Secretary may consider necessary or desirable for 
the accommodation and convenience of the public. If the Concessioner doubts 
the necessity, desirability, timeliness, reasonableness, or practicability of such 
new or additional facilities, the Concessioner shall be allowed sixty (60) days 
in which to prepare and present its case but, after consideration of the Conces- 
sioner’s presentation and such hearings or testimony as the Secretary may con- 
sider appropriate, the decision of the Secretary in the premises shall be final. 
If, after such decision, the Concessioner declines or fails within a reasonable 
time to comply with the request or demand of the Secretary, then the Secretary 
may, in his discretion, authorize others to provide such accommodations, facili- 
ties, or services, but only upon terms and conditions substantially equivalent to 
those offered or allowed to the Concessioner. * * * [Italic supplied.] 

Under the express terms of section 17 there is no definite commit- 
ment that the concessioner will provide such new or additional accom- 
modations, facilities or services requested by the Secretary. He may 
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decline to do so and if he does the Secretary may authorize others 
to provide the accommodations and facilities. Under the terms of the 
contract as they existed prior to the exchange of telegrams Fred 
Harvey was legally obligated to expend no more than $5 million in 
the first 10 years of the term. However, by expressly agreeing to “meet 
in all respects the equivalent investment proposals of Host Inter- 
national as may be required by the Secretary pursuant to the proposed 
new contract” Fred Harvey has obligated itself to expend $15 million 
within the first 5 years of the term if the Secretary requires that this 
be done. The telegrams constituted an offer and an acceptance and, 
in our opinion, effectively modified the contract initially proposed. 
We do not believe, however, that the provisions of section 5 of the 
1965 act were violated by the above actions of the parties. The terms 
of section 5 vest broad discretion in the Secretary of the Interior in 
awarding concession renewal contracts. While the award of the con- 
tract to Fred Harvey under the circumstances presented here would 
have been highly questionable under normal competitive rules appli- 
cable to the awarding of Federal contracts, there is nothing in the 
statute that requires that the contract be awarded under the normal 
rules. Indeed, section 5 of the 1965 act was not intended by the Con- 
gress to set up a bidding procedure but only to assure all interested 
parties that in negotiating the contract all relevant factors would be 


taken into account. One of these factors, and a very important one 
in the eyes of the Congress, was the desirability of maintaining con- 
tinuity of operations and operators. See H. Rept. No. 591 to accompany 
H.R. 2091 (the bill which became law), 89th Cong., 1st sess., page 5, 
and S. Rept. No. 765 to accompany H.R. 2091, 89th Cong., Ist sess., 
pages 4 and 5. Both reports contain the following identical comments 
on section 5 of H.R. 2091: 


Sixth, the bill provides that established concessioners who have performed 
satisfactorily shall be given preference in the renewal of old contracts and in 
the negotiation of new contracts. The Secretary may also, if circumstances 
suggest the desirability of such a course of action, extend or renew existing 
contracts upon or before their expiration. Extensions or renewals before expira- 
tion are sometimes necessary to enable a concessioner to raise capital for ex- 
panded improvements or, in cases of contracts due to expire within a year or 
two, to permit both the Government and the concessionaire to know where they 
will stand in the future and thus to assure continuity of park operations. 

Neither the preference just spoken of nor the right to extend or renew is 
absolute. The bill requires the Secretary to give public notice of his intentions 
to extend or renew and to consider and evaluate all proposals received as a 
result thereof. T'his is not, and is not intended to be, a bidding procedure, with 
the award automatically going to the high bidders, but it is intended to bring to 
the attention of the public, the Secretary, and all interested parties the situa- 
tion and to assure all concerned that in negotiating the new contract all relevant 
factors are taken into account. One of these factors, of course, and a very 
important one, is the desirability of continuity of operations and operators. 
{Italic supplied. ] 
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To the same effect see the statements of Representative Wayne N. 
Aspinall, Chairman of the House Committee on Interior and Insular 
Affairs, during the debate on the bill reported on page 22786, Con- 
gressional Record, September 14, 1965 (111 Cong. Rec. 23632). 

On the basis of the statute and its legislative history we cannot 
conclude that the Interior Department misapplied the preference 
provision when it allowed Fred Harvey, in effect, to match the Host 
investment proposal. 

We view the exchange of telegrams as a continuation of the negoti- 
ation process initiated by the notice in the Federal Register in Septem- 
ber 1968 and, as such, did not require the issuance of a new Fact Sheet 
under which new proposals would be solicited. Moreover, assuming 
that any new Fact Sheet to be issued would be based on the invest- 
ment proposals of Host, we see no useful purpose to be served by a 
resolicitation of proposals at this late date in view of the preference 
provisions of the 1965 act and Harvey’s already established obliga- 
tion to meet Host’s investment proposals if required by the Secretary. 

Of more serious import, in our opinion, is the failure of the 
Interior Department to abide by the requirements of 16 U.S.C. 17b-1 
which reads as follows: 

The Secretary of the Interior shall on and after July 31, 1953, report in detail 
all proposed awards of concession leases and contracts involving a gross annual 
business of $100,000 or more, or of more than five years in duration, including 
renewals thereof, sixty days before such awards are made, to the President of 
the Senate and Speaker of the House of Representatives for transmission to the 
appropriate committees. 

Since, in our opinion, the exchange of telegrams effectively modified 
the contract reported to the Congress on January 16, 1969, the contract 
executed on March 26, 1969, by the Interior Department was not the 
same contract reported to the Congress earlier and, thus, the 60-day 
waiting period set forth in the statute which requires reporting in 
detail was not met. While it is true that the statute does not set forth 
the consequences resulting from a failure to meet its provisions and 
cannot, therefore, be construed as automatically voiding any contract 
made in violation of its terms, we think that the contract is voidable 
at the sole option of the Government. Compare United States v. New 
York and Porto Rico Steamship Company, 239 U.S. 88, which in our 
opinion involved a violation of a more significant procedural statu- 
tory requirement than that in the present case and in which the Su- 
preme Court observed : 

* * * Even when a statute in so many words declares a transaction void for want 
of certain forms, the party for whose protection the requirement is made often 
may waive it, void being held to mean only voidable at the party’s choice. 

The question whether the contract should be voided is a matter 
within the discretion of the Interior Department which made the con- 
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tract and not this Office since we can take appropriate action in such 
oases only when we conclude that the contract is void, not voidable. 
By letter of today we are advising the Secretary of the Interior of 
our conclusions in this respect. 

In view of the foregoing considerations your protest is denied. 


[ B-167198 ] 
Unions—Federal Service—Dues—Deduction Discontinuance 


The discontinuance of a payroll allotment for membership dues in favor of an 
employee organization is subject to 5 U.S.C. 5525 as implemented by Civil Service 
Regulations and, therefore, such an allotment may only be revoked twice a 
year. A request for revocation received between March 2 and September 1 is 
discontinued at the beginning of the first pay period commencing after Sep- 
tember 1, and a revocation request received between September 2 and March 1 
is discontinued effective at the beginning of the pay period commencing after 
March 1. Whether an employee may have a legal claim against an employee 
organization for dues paid under an allotment covering periods subsequent to 
the date he resigned his membership is a matter between the employee and the 
organization. 


To Lieutenant Colonel T. W. Fitzgerald, August 12, 1969: 


We refer to your letter of May 1, 1969, AMSMI-KF, transmitted 
here by letter of June 9, 1969, from Chief, Operating Activities Divi- 
sion, Office, Chief of Finance and Accounting, Office of the Comp- 


troller of the Army, wherein you request a decision as to when a payroll 
allotment for membership dues in favor of an employee organization 
should be discontinued following notification by the employee con- 
cerned to the payroll office of the employing activity that he has 
resigned his union membership and to discontinue the allotment. We 
understand that no notification had been received by the agency or 
employee showing acceptance of the resignation by the union. 

The applicable regulations promulgated by the Civil Service Com- 
mission pursuant to 5 U.S.C. 5527 in implementation of 5 U.S.C. 5525 
are as follows: 

§ 550.307(e). An allotment for the payment of dues to an employee organiza- 


tion may be revoked by the allotter only as provided by § 550.308 (e). 
« * + * a * aA 


§ 550.308 Discontinuance of allotmént. 
An agency shall discontinue paying an allotment when : 
* * * * * * © 


(d) Except as provided by paragraph (e) of this section, the circumstances 
under which an allotment is permitted under § 550.304 no longer exist ; 

(e) The written revocation of an allotment for the payment of dues as author- 
ized by § 550.304(a) (5) is received in the employee’s payroll office either by 
March 1 or September 1 of any calendar year. In this case the agency will dis- 
continue the allotment at the beginning of the first full pay period for which a 
deduction would otherwise be made either after March 1 or September 1, as 


appropriate * * * 
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Under the controlling statutory provision, 5 U.S.C. 5525, as imple- 
mented by regulations of the Civil Service Commission issued pursu- 
ant to 5 U.S.C. 5527 and Executive Order No. 10982, allotments for 
union dues can be revoked only 2 times a year. Under such regulations 
when a request for revocation of an allotment for union dues is re- 
ceived in the payroll office of the employing activity between March 2 
and September 1 of any year, the allotment is to be discontinued at the 
beginning of the first pay period commencing after September 1, and 
when a request for revocation is received between September 2 and 
March 1 the allotment is to be discontinued effective at the beginning 
of the pay period commencing after March 1 of such year. 

When an employee authorizes an allotment for union dues, he does 
so subject to all requirements and conditions specified in the controlling 
regulations, including those relating to the discontinuance thereof. 
We find no exception to the application of the dues allotment provi- 
sions of such regulations in the case of an employee who notifies an 
agency that he has resigned his union membership. Whether the em- 
ployee may have a legal claim against the employee organization for 
dues paid the organization under the allotment covering periods sub- 
sequent to the date he resigned his membership in such organization is 
a matter between the employee and the organization. 


[ B-167492 J 


Contracts—Negotiation—Evaluation Factors—Competitive Advan- 
tage Precluded 


When a sole-source procurement solicited under 10 U.S.C. 2304(a) (13) to assure 
standardization and interchangeability of equipment parts is broadened to permit 
the submission of other proposals, adding a $40,000 evaluation factor to pro- 
posals other than the proposal of the sole-source offeror to cover the costs 
resulting from furnishing units different than the sole-source design without 
providing an opportunity to discuss the evaluation factor would be disadvan- 
tageous to the Government in making an award, The presence or absence of 
an evaluation factor and the amount of the factor can have a price impact 
and, therefore, a proponent whose offer was conditioned upon discussion of the 
evaluation factor and possible price reduction should be given an opportunity 
for discussion and another round of price revisions permitted. 


Contracts—Negotiation—Evaluation Factors—Estimated Cost 
Higher Than Factor Used 

The use of a $40,000 evaluation factor, when the factor estimated by the con- 
tracting office as $41,000 can be supported by reliable experienced cost data 
would be inappropriate. In using the lesser evaluation factor, the difference of 


$1,000 in a close price competition could have a material bearing in determining 
the low offer. 


To the Secretary of the Navy, August 12, 1969: 
Reference is made to letter 00J :RHM: jaw N00024-69-R-7493(S) 


Ser 63 of July 11, 1969, from the Director of Contracts, Naval Ship 
Systems Command, requesting a decision whether an award may be 
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made under request for proposals N00024-69-R-7493(S) without 
further discussion or negotiation. 

Since no award has been made and a negotiated procurement is 
involved, our Office is restricted in its recitation of the facts. Para- 
graph 3-507.2 of the Armed Services Procurement Regulation 
(ASPR). 

The initial request for proposals was restricted to a single source 
under a secretarial determination and findings made pursuant to 10 
U.S.C. 2304(a) (13), authorizing the negotiation of contracts when 
it is necessary to assure standardization and interchangeability. Sub- 
sequently, because of the interest expressed by another source, the sec- 
retarial determination and findings were broadened to permit the 
submission of a proposal by other than the original sole source; how- 
ever, an evaluation factor was provided with respect to any proposal 
from the new source to cover additional costs resulting from the 
furnishing of units different than the sole-source design. Thereafter, 
by letters of May 27, 1969, the interested concerns were advised of 
some changes in the specifications and that a $40,000 evaluation factor 
would be added to any proposal offering units not identical to those 
currently being installed. The May 27 letter further advised : 

In view of the foregoing changes, you are invited to submit a revised price 
proposal or to advise that your previous proposal remains unchanged. The 
Government may award a contract, based on offers received, without discussion 
of such offers. Accordingly, each offer should be submitted on the most favorable 
terms from a price and technical standpoint which the offeror can submit to 
the Government. 

It stated also that the closing time for the receipt of the proposal was 
4:30 p.m., June 5, 1969, and that any offer received after that time 
would be treated as a late proposal in accordance with prescribed 
procedures. 

On May 28, a source other than the sole source requested information 
explaining how the $40,000 factor was computed. This new source was 
advised by the Navy that the information would not be furnished and 
that the factor would not be changed. 

By letter of June 4, 1969, the same source submitted a revised price 
proposal in which it expressed concern over the application of the 
$40,000 evaluation factor. The letter recognized that certain costs to 
the Government would be applicable, but expressed the view that the 
factor utilized was grossly overestimated and indicated a willingness 
to discuss the matter during negotiation with a possible equitable 
adjustment in price at that time. 

The July 11 letter from the Director of Contracts has advised that 
the costs resulting from furnishing units other than the sole-source 
design have been reviewed by the Command which is satisfied that they 
represent a fair estimate since the costs have actually been estimated 
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to be $41,000 rounded out to $40,000. It is stated that the determina- 
tion of the factor is a matter within the Command’s area of responsi- 
bility and that it is not proper for negotiation. Further, it is stated that, 
while the May 27 letters did not strictly comply with the requirements 
of ASPR 3-805.1(b) with regard to the closing of negotiations, par- 
ticularly in that offerors were not notified that, except for notice of 
unacceptability of proposals, no information would be furnished any 
offeror after the date specified until award was made, and that negotia- 
tions were, therefore, never formally closed, the negotiations were 
informally closed on June 5, citing B-165837, March 28, 1969. The 
Command states that further negotiation would approach the use of 
auction techniques and it therefore does not propose to afford offerors 
a further opportunity to submit revised offers. 

We agree that the determination of the evaluation factor is a matter 
within the Command's area of responsibility. However, in our opinion, 
the presence or absence of an evaluation factor and the amount thereof 
can have an impact upon the prices offered and in that sense can affect 
one of the essential terms (price) of the contract. We believe that any 
prospective offeror or bidder who requests an opportunity to discuss the 
basis for a particular evaluation factor ordinarily should be accorded 
such an opportunity. Therefore, we conclude that the new source who 
requested an opportunity to discuss the $40,000 evaluation factor be- 
fore submitting its revised proposal should have been granted that 
opportunity at that time. We recognize that opportunity for such dis- 
cussion might not have resulted in any change in the amount of the 
evaluation factor, but the offeror, at least, might have satisfied itself, 
before submitting a revised offer, of the correctness of the administra- 
tive position or, in the absence thereof, would have had an opportunity 
to show the procurement activity wherein it may have erred. Moreover, 
it is entirely conceivable that changes benefiting the Government could 
result from such discussions. In this regard, ASPR 3-507.2(b) pro- 
vides for discussion of technical and other information with prospec- 
tive contractors and contemplates the issuance of amendments to re- 
quest for proposals which reflect the results of such discussions. Thus, 
the ASPR seems to contemplate that offerors will have an opportunity 
to discuss those aspects of requests for proposals which are pertinent to 
the preparation of responses thereto. Since the objective of the pro- 
curement statute and implementing regulations is to assure that the 
award of a negotiated contract will be made to that responsible offeror 
whose offer is most advantageous to the Government, price and other 
factors considered, we do not believe that an otherwise eligible offeror 
should be denied the opportunity to discuss the elements of an evalua- 
tion factor which is directly prejudicial to its competitive position. 

Accordingly, since the new source was deprived of an opportunity 
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to discuss timely the evaluation factor and it conditioned its offer upon 
such a discussion and explanation and possible price reduction, we be- 
lieve it would be appropriate at this time to enter into discussions with 
that source, and any other responding source, concerning the evalua- 
tion factor and to permit another round of price revisions. We feel that 
this is especially required since negotiations have not been formally 
closed (cf. B-165837, supra). Whether such procedure approaches an 
auction technique is not material, since additional pricing informa- 
tion is necessary to correct what we believe has been an omission in the 
procurement process. In this regard, it is significant that the standing 
and prices of the offerors have not been revealed. Further, in 48 Comp. 
Gen. 536, February 13, 1969, it was stated : 

* * * In a sense, the very conduct of negotiations after receipt of initial pro- 
posals may be argued to resemble an ayction technique, but this is what the law 
calls for. There is nothing inherently illegal from a procurement standpoint in 
an auction * * *. 

In addition, we question the amount of the $40,000 evaluation factor 
when a $41,000 factor was estimated by the Navy Shipyard at Phila- 
delphia. If the estimate was reasonably accurate, as the report seems 
to contend, it was inappropriate to use a lesser figure. We are unin- 
formed as to the basic details of the $41,000 estimate; however, if it is 
supportable by reliable experienced cost data, the $41,000 amount 
should have been utilized. In close price competition, a difference of 


$1,000 may have a material bearing in determining the low offer. 


[ B-145471] 


Missing Persons Act—Military Personnel—Members Injured While 
Stationed in United States—Transportation Rights 


Members of the uniformed services, regardless of pay grade, who incur an injury 
by any means while stationed inside the United States—whether or not they are 
in a duty, leave, or en route status—are entitled to the transportation of de- 
pendents, household and personal effects, and one automobile pursuant to 37 
U.S.C. 554, and the Joint Travel Regulations may be revised accordingly. The 
amendments to section 12 of the Missing Persons Act and its reenactment as 37 
U.S.C. 554 removed the restriction that the act applies only to those members 
injured outside the United States. However, absent reference in 37 U.8.C. Si4 
to disease or illness, the section does not apply to a member who becomes ill or 
contracts a disease which does not result in his death while in an active duty 
status. 


To the Secretary of the Army, August 15, 1969: 


Reference is made to letter of June 14, 1969, from the Assistant 
Secretary of the Army (Manpower and Reserve Affairs) requesting 
a decision whether Volume 1 of the Joint Travel Regulations may be 
revised to show the transportation benefits of 37 U.S.C. 554 as ap- 
plicable to cases of members of the uniformed services, regardless of 


410-693 O - 71 
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pay grade, who contract a disease or incur an injury by any means 
(auto accident, burns, etc.) while they are stationed inside the United 
States, whether or not they are in a duty, leave, or en route status. The 
request has been assigned PDTATAC Control No. 69-24, by the Per 
Diem, Travel and Transportation Allowance Committee. 

The Assistant Secretary states that the Missing Persons Act was 
originally enacted as temporary wartime legislation and apparently 
section 12 thereof (presently 37 U.S.C. 554) has generally been in- 
terpreted as applying only to members stationed outside the United 
States insofar as concerns casualty cases other than death. However, 
he indicates that our decision, 44 Comp. Gen. 43 (1964), appears to 
imply that section 554 may also apply to members, without regard to 
pay grade, who are injured while stationed inside the United States. 

He says that this view is substantiated by the amendments to and 
deletions from that section by section 1 of the act of August 29, 1951, 
65 Stat. 207, and section 5(2) of Public Law 90-83, September 11, 
1967, 81 Stat. 221. He states further, however, that it seems obvious 
that the provisions of 37 U.S.C. 554 would not apply to cases in- 
volving a disease or illness since neither word appears in the text 
material of the law. 

Section 12 of the Missing Persons Act, 56 Stat. 146, as amended, 
was amended by Public Law 131, dated August 29, 1951, 65 Stat. 207 
(50 U.S.C. App. 1012 (1952 ed.) ). The legislative history of the 1951 
amendment, as contained in S. Rept. No. 584, Committee on Armed 
Services, 82d Cong, 1st sess., discloses that the principal intent of the 
amendment was to delete the phrase “as the result of military or 
naval operations” contained in the section, to overcome the interpreta- 
tion of our Office in 28 Comp. Gen. 270 (1948), that the phrase was 
applicable to deceased and injured members as well as those in a 
missing status. The report stated that the section was revised to 


* * * make it clear that it was not intended to deprive dependents of injured 
and deceased personnel of the benefits of the section, even though such injury 
or death did not result specifically from military or naval operations. 

As finally approved the amended section retained the classification 
of “injured” which the House of Representatives version of the 
measure had removed. Also, the following proviso was added : 


When the person is in an “injured” status, the movement of dependents or 
household and personal effects provided for herein may be authorized only in 
cases where the anticipated period of hospitalization or treatment will be of 
prolonged duration. 


In addition, the section required of all classifications cited therein, 
that 
No transportation shall be authorized pursuant to this section unless a rea- 


sonable relationship exists between the condition and circumstances of the 
dependents and the destination to which transportation is requested. 





Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 103 


Section 12 of the Missing Persons Act was further amended and 
made permanent by Public Law 85-217, August 29, 1957, 71 Stat. 491. 
By section 5 of Public Law 89-554, dated September 6, 1966, 80 Stat. 
625, the Missing Persons Act was reenacted and recodified as chapter 
10, Title 37, U.S. Code, sections numbered 551 to 558 inclusive, of 
which section 554 replaced section 12 of the 1942 act as amended. 

The pertinent provisions of section 554 (a), (b), (c), and (d), 
when enacted were as follows: 


(a) In this section “household and personal effects” and “household effects” 
may include, in addition to other authorized weight allowances, one privately 
owned motor vehicle which may be shipped at United States expense when it is 
located outside the United States, or in Alaska or Hawaii. 

(b) Transportation (including packing, crating, drayage,. teniporary storage 
and unpacking of household and personal effects) may be provided for the de- 
pendents and household and personal effects of a member of a uniformed service 
on active duty (without regard to pay grade) who is officially reported as dead, 
injured, or absent for a period of more than 29 days in a missing status— 

(1) to the member’s official residence of record; 

(2) to the residence of his dependent, next of kin, or other person entitled to 
custody of the effects, under regulations prescribed by the Secretary concerned ; 
or 

(3) on request of the member (if injured), or his dependent, next of kin, or 
other person described in clause (2), to another location determined in advance 
or later approved by the Secretary concerned, or his designee. 

(c) When a member described in subsection (b) of this section is in an injured 
status, transportation of dependents and household and personal effects au- 
thorized by this section may be provided only when prolonged hospitalization 
or treatment is uuticipated. 

(d) Transportation requested by a dependent may be authorized under this 
section only if there is a reasonable relationship between the circumstances of 
the dependent and the requested destination. 


By section 5(2), Public Law 90-83, September 11, 1967, 81 Stat. 
221, subsection (a) of section 554 was amended by deleting the phrase 
“when it is located outside the United States, or in Alaska or Hawaii.” 

We are of the opinion that the changes in section 12 of the Missing 
Persons Act, as amended, including its reenactment by section 5 of 
Public Law 89-554, as 37 U.S.C. 554, are sufficiently broad to provide 
authority for the movement of dependents and household and per- 
sonal effects in the case of a member of a uniformed service on active 
duty without regard to pay grade (including periods while on au- 
thorized leave, or while in an en route status) who is injured in the 
United States or outside the United States, if other statutory qualifi- 
cations are met. 

Accordingly, insofar as the cases of members who are officially re- 
ported as having incurred injuries in the United States are concerned, 
we have no objection to the proposed changes in the Joint Travel Regu- 
lations. Since, as the Assistant Secretary indicates, the case of a 
member who becomes ill or contracts a disease (which does not result 
in his death while in an active duty status) is not enumerated in sec- 
tion 554, the section has no application in such cases, 
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[ B-148946J 


States—Federal Aid, Grants, Etc.—Disaster Relief—Eligibility as 
Public Facility 


The phrase “essential public facilities” as used in the so-called Federal Disaster 
Act (42 U.S.C. 1855--1855g), which authorizes assistance in any major disaster to 
States and local governments for emergency repairs to and temporary replace- 
ments of public facilities, does not mean all public facilities. To hold otherwise 
would make the word “essential” superfluous or void, contrary to the rule of 
statutory construction. The phrase may be defined as relating to those essential 
public facilities that are designed to serve the public at large, but limited to the 
extent of public entity responsibility, so that when a contract between a public 
entity and private entity exists, the essential public facility involved shall be 
regarded as whatever the public entity's responsibilities are under the contract. 


States—Leased Property—Damages—Disaster Assistance 


The cost of the emergency repairs occasioned by tornado damage to municipal 
airport buildings that are 80 percent leased and rental income used to maintain 
the facilities which are available for use by United States military and naval 
aircraft may be reimbursed under the so-called Federal Disaster Act (42 U.S.C. 
1855-1855g), authorizing assistance to States and local governments to repair 
or provide replacements of essential public facilities damaged during a major 
disaster, to the involved municipal airport authority to the extent of its responsi- 
bility under the lease to repair the leased buildings or terminate the lease. 


To the Director, Office of Emergency Preparedness, August 19, 
1969: 


Reference is made to your letter of August 5, 1969, which, you state, 
has a two-fold purpose: First, to obtain refinement of the meaning 
we ascribe to the phrase “essential public facilities” as that phrase is 
employed in the administration of the so-called Federal Disaster Act, 
Public Law 875 of the 81st Congress, 64 Stat. 1109, as amended, 
42 U.S.C. 1855-1855g; and second, within the context of that refine- 
ment, to obtain a decision as to whether we would take exception to 
the grant of financial assistance under the act pursuant to a request 
filed by the Salina Airport Authority, Kansas. 

One of the purposes of Public Law 875 of the 81st Congress, ap- 
proved September 30, 1950, 64 Stat. 1109, as amended, 42 U.S.C. 1855- 
1855g, as disclosed by section 1 thereof, is to provide for Federal assist- 
ance to States and local governments “to repair essential public 
facilities in major disasters.” Subsection (d) of section 3 of the act, as 
amended, 42 U.S.C. 1855b, authorizes Federal agencies, when directed 
by the President, to provide assistance in any major disaster by “mak- 
ing emergency repairs to and temporary replacements of public facili- 
ties of States and local governments damaged or destroyed in such 
major disaster * * * and making contributions to States and local 
governments * * *” for such purposes. Under section 3, according to 
your letter, Federa] funds have been made available for emergency 
repairs to and temporary replacement of such essential public facilities 
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of local governments as water systems, sewage systems, streets, 
bridges, public buildings and the like. You advise that OEP regula- 
tions provide that “a public facility to be eligible for assistance must 
be essential to the health, safety or welfare of the people.” (32 CFR 
1710.10) 

In 1962, you requested a decision from the Comptroller General as 
to whether exception would be taken if financial assistance were pro- 
vided under Public Law 875 for the repair of certain buildings at a 
county airport in Texas damaged during a major disaster. In that case 
a number of the buildings were rented to commercial enterprises not 
directly related to the operation of the airport as such, and some were 
vacant. You point out that in reaching our decision, we took no excep- 
tion to payments for the repair of the aforesaid buildings, and made 
the following statement (42 Comp. Gen. 6 (1962) ) : 

The term “public facilities” is not defined in the act itself. However, there is 
nothing in the basic act or its legislative history to indicate a Congressional 
intent to ascribe any special or technical meaning to the term. Hence, to effectu- 
ate the policy which the Congress has formulated with reference to the opera- 
tion of this program, such term must be interpreted in its ordinary and popular 


sense as relating to essential public facilities which primarily are designed to 
serve the public at large. 


Your experiences have led you to conclude that “essential public 
facilities” under Public Law 875 should be defined as relating to facili- 
ties which are designed to serve the public at large, but limited to the 


extent of public entity responsibility therefor, so that when a contract 
between a public entity and a private entity exists, the essential public 
facility shall be regarded as whatever are the public entity’s responsi- 
bilities under said contract. You ask for our concurrence with such 
definition. 


In view of our informal suggestion that you present a specific case 
to serve as an example of the definition, you submit the following 
specific case: 


On July 15, 1969, the President declared a major disaster in Kansas as a result 
of damage caused by a tornado. The municipal airport in Salina, Kansas, suffered 
extensive damage. 


The Salina Airport Authority is a municipal corporation organized under the 
laws of Kansas, The Airport was deeded to the Authority by the General Services 
Administration with the understanding that revenue from airport buildings 
would be used to maintain the facility. The Airport Authority leases approxi- 
mately 80% of the airport buildings to Beech Aircraft Corporation of Wichita, 
Kansas. The lease obligates lessor (Salina Airport Authority) to repair or 
terminate. A number of these buildings were damaged in the disaster. 

The Airport Authority has requested Federal assistance under the Act for the 
repair of the leased buildings. 


This case is quite similar to the 1962 case involving the Texas airport. While the 
Salina Airport does not revert to the United States in the event of a national 
emergency, it is required to be available for use by United States military and 
naval aircraft. Rental income derived from the airport buildings provided 75% 
of total income of the airport in 1968, 
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You are inclined to consider the leased buildings as integral to the 
airport and an essential public facility within the meaning of the act 
and your regulations issued thereunder to the extent of Salina Airport 
Authority’s responsibility to make repairs. You inquire as to whether 
we would take exception to such financial assistance. 

Insofar as your first problem is concerned, we would like to point 
out that it is clear from section 1 of Public Law 875, as well as its legis- 
lative history, that one of the purposes of the act is to make Federal 
funds available for emergency repairs to and temporary replacement 
of “essential public facilities,” of local governments. Had the act been 
intended to encompass all “public facilities” it appears that the word 
“essential” would have been omitted. It is a well-established rule of 
statutory construction that effect must be given, if possible, to every 
word, clause, and sentence of a statute. A statute should be construed 
so that effect is given to all its provisions, so that no part will be in- 
operative or superfluous, void or insignificant, and so that one section 
will not destroy another. Section 4705, Sutherland, Statutory Con- 
struction. To hold that “essential public facilities” means all “public 
facilities” would give no effect to the word “essential” as used in sec- 
tion 1 of Public Law 875 and would make such word superfluous or 
void. 

Keeping the foregoing in mind, we would have no objection to a 
definition of “essential public facilities” under Public Law 875, which 
would relate such facilities to those “essential public facilities” de- 
signed to serve the public at large, but limited to the extent. of public 
entity responsibility therefor so that when a contract between a public 
entity and a private entity exists the essential public facility involved 
shall be regarded as whatever the public entity’s responsibilities are 
under such contract. Cf. 44 Comp. Gen. 746 (1965). 

Subject to what is stated above, we concur with your proposed re- 
finement of the phrase “essential public facilities” as set forth in 
your letter. 

Insofar as the Salina Airport is concerned, it appears from your 
letter that the Salina Airport Authority leases 80 percent of the airport 
buildings to Beech Aircraft Corporation (Beech) ; that the airport 
was deeded to the Authority by the General Services Administration 
with the understanding that revenue from the airport buildings would 
be used to maintain the facility; that in 1968 rental income from the 
airport buildings provided 75 percent of the total income of the air- 
port ; that under the lease with Beech the Airport Authority is required 
to repair the leased buildings (or terminate the lease) ; and that the 
airport is required to be available for use by the United States military 
and naval aircraft. 








a —  - -— —_— - 


Comp. Gen.}) DECISIONS OF THE COMPTROLLER GENERAL 107 


Thus, as stated in your letter, the instant case is quite similar to 
that considered in 42 Comp, Gen. 6. Accordingly, in view of the facts 
and circumstances disclosed by the present record, the rationale of our 
above-cited decision would appear equally applicable to the instant 
case. Hence, we would not take exception to the expenditure of funds 
under Public Law 875 to provide financial assistance to the Salina 
Airport Authority for emergency repairs to the leased airport build- 
ings, to the extent of the Airport Authority’s responsibility to make 
repairs to such buildings. 


[B-167262] 
Bids—Mistakes—Subitems 


Under an invitation for bids which listed 30 items, some comprising two or more 
subitems, but which did not provide that either unit prices or the aggregate bid 
price would govern, the rejection of the low bid was proper where the bidder re- 
fused correction of a mistake in the subtotal of four subitems correctly extended 
that would increase the subtotal, because the resultant increase in the aggregate 
bid price would displace the low bid, but claimed error in a subitem computation 
and entitlement to the contract award on the basis of the originally submitted 
total base bid price. No discrepancy having occurred between the subitem and 
extended price, the reduction in the subitem price was essential for the low bid 
to remain low, and absent evidence of the intended subitem price as required 
by section 1-2.406-3(a) (2) of the Federal Procurement Regulations, rejection 
of the erroneous bid was required to preserve the integrity of the competitive 
bidding system. 


To Cake, Jaureguy, Hardy, Buttler & McEwen, August 20, 1969: 


We refer to your protest, by telegram of June 18, 1969, and supple- 
mental correspondence, on behalf of Glenn W. Shook, Inc. (Shook), 
against the award by the Department of Agriculture of a contract, to 
Mann Construction Co., Inc. (Mann), for construction of Diamond 
Lake Recreation Area Water and Sewer Systems and Buildings— 
Phase II, Umpqua National Forest, Douglas County, Oregon, under 
invitation for bids (IFB) R6—69-151, issued April 30, 1969. 

The IFB listed 30 items, a number of which were comprised of two 
or more subitems, with spaces for insertion of prices for each subitem. 
No spaces were included for item totals as such where items were di- 
vided into subitems, but spaces were included for subtotals of groups of 
items and subitems, as follows: 


Items 1 through 10 appeared under the heading “Water Supply & Distribution 
System,” and following item 10 was a line “SUBTOTAL WATER SYSTEM”; 
Items 11, 12 and 18, were headed “Waste Water Sumps & Hydrants” and followed 
by a line “SUBTOTAL WASTE WATER SUMPS & HYDRANTS”; Items 14 
through 23 were headed “Sewer System” and followed by a line “SUBTOTAL 
SEWER SYSTEM”; Items 24, 25 and 26 were headed “Electrical” and followed 
by a line “SUBTOTAL ELECTRICAL” ; Item 27, consisting of four subitems, was 
headed “Buildings” and followed by a line “SUBVOTAL BUILDINGS,” there 
being no other building items. Immediately beneath the building subtotal line 
was a line “TOTAL BASE BID”; Items 28, 29, and 30, each consisting of several 
subitems, were additive items, and following them was a line “SUB-TOTAL ADD. 
ITEMS,” with a final line “GRAND TOTAL” below it. 
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Following the above-described schedule there appeared a statement 
of the terms of award, reading in part as follows: 


Items 28, 29, and 30 are additive items. The Government may award any num- 
ber of these subitems in addition to the ‘base bid.” The award will be made to 
the responsible bidder offering the lowest total price for the “base bid,” plus those 
additive subitems the Government can award, available funds considered. 


Your protest is concerned only with Item 27, which reads as follows: 


Unit 
Item Estimated bid Amount 
No. Description quantity Unit price bid 
27 Buildings: Diamond Lake 
C.G. and Information 
Center: 

a. Comfort Station Gen- 
erator Bidg., Plan No. 
960 (Includes engine- 
generator and all 
appurtenances). 

b. Comfort Station Plan 
No. 1106—A (Sites 
3-1, 3-7, 5-12, 6-1, 
6—3a, 6-11). 

ce. Comfort Station Plan 
No. 1110—A (Sites 
3-3, 5-1, 5-6, 5-9). 

d. Comfort Station Plan 
No. 1110-A w/dry 
transformer, site 4—5. 

Subtotal Buildings - _ _ - : $ 


On June 4, 1969, the five bids received in response to the IFB 
were opened. The total base bids, as amended by timely modifications, 
ranged in the following order : 


Bidder Price 
Glenn W. Shook $972, 636. 95 
Mann Construction Co 989, 273. 50 
D. G- Quinton Co., Inc 452. 30 
Teeples & Thatcher Contractors, Inc 72. 00 
Wildish Construction Co 1, 302, 174. 09 
Analysis of Shook’s bid revealed that while Shook had made proper 
extensions of the unit prices quoted on the four subitems under Item 
27 (i.e., the amount bid column reflected the product of the unit prices 
multiplied by the number of units required), the actual total of the 
extended subitem prices was $157,540, or $34,200 in excess of the 
amount of $123,340 entered by Shook for Item 27 opposite “SUB- 
TOTAL BUILDINGS.” Further, the amount of $972,636.95 quoted 
by Shook as the tase bid price could be reconciled only by using the 
lower amount entered by Shook as the total price of Item 27. 
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On the basis that the unit [subitem] prices listed by Shook repre- 
sented Shook’s intended bid, the contracting officer notified Shook that 
the total bid would be adjusted in accordance with the unit prices to 
the total of $1,006,836.95, an action which would result in the replace- 
ment of Shook by Mann as the lowest bidder. In a reply by letter dated 
June 6, Shook protested the adjustment, stating, among other things, 
that its intended price for subitem 27a was $29,940; that it had made 
a mistake in copying the price of the subitem as $64,140 instead of 
$29,940; that since award was to be made on the total base bid, unit 
prices did not govern; that the purpose of the unit prices was for 
computation of progress payments; that Shook intended its total 
prices to govern, not the unit prices; and that 42:Comp. Gen. 746 
(June 27, 1963) and 38 Comp. Gen. 550 (February 13, 1959) stand for 
the proposition that a contract will. be awarded on the total price bid, 
even though the total of the unit prices is greater than such total bid 
price, where the IF'B has been on a total price basis and the bidder con- 
firms its aggregate or total price as correct. 

At this point, it may be noted that both the contracting officer and 
Shook have referred to the price of subitem 27a as the “unit price,” 
and both parties have made reference to the “unit price” rule, stated 
in supply contracts in paragraph 1, Standard Form 33, under which 
unit prices govern in the event of an error in extension of price. Since 
there is no discrepancy between the unit and extended prices quoted 
by Shook for subitem 27a, clearly such unit price rule has no applica- 
tion to this case. Rather, the issue in this case is to what extent, if any, 
should subitem prices be considered in the event the total item price 
is not reconcilable with the actual total of the subitem prices and the 
total bid price in turn is not reconcilable with the arithmetical total 
of the items. For clarity, therefore, we shall use the term “subitem 
price” with respect to the amount shown in Shook’s bid for the sub- 
items which comprise Item 27 and “item price” for the amount. shown 
for the total item. | 

In support of its claim of error, Shook furnished to the contracting 
officer copies of worksheets giving a breakdown of the elements of sub- 
item 27a and showing a total price of $29,940 for the subitem, together 
with a computation of Shook’s bid for the entire project showing a 
total base bid of $972,636.95 for the 27 base bid items. The Govern- 
ment’s estimate for subitem 27a was $48,000, and the abstract of bids 
shows that the competing bids listed prices of $49,680, $62,000, $63,267, 
and $63,618 for the same subitem. 

The contracting officer concluded that the discrepancies in Shook’s 
bid were sufficient to indicate that a mistake had been made by Shook. 
However, since correction of the mistake was essential to Shook’s re- 
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maining the lowest bidder and since the bid itself did not evidence the 
intended price, as is required by Federal Procurement Regulations 
(FPR) 1-2.406-3(a) (2) in order to justify correction in such circum- 
stances, the contracting officer concluded that the integrity of the 
competitive bidding system could be preserved only by rejecting 
Shook’s bid. Accordingly, Shook was verbally notified on June 17 that 
its bid was rejected and that award was being made to Mann, and a 
confirming notice was transmitted by letter of June 18. 

In your protest to our Office, which incorporates the prior protest 
made by Shook, you contend that since only an aggregate award was 
contemplated by the IFB and since Shook has made no claim of error 
in its aggregute bid, the aggregate amount quoted by Shook governs 
the amount of the bid. In this connection, you refer to 42 Comp. Gen. 
746 (1963), which Shook also cited, as standing for the proposition that 
bids on an “all or none” basis must be accepted if they are for the 
lowest aggregate price. Further, you state that neither the invitation 
in 42 Comp. Gen. 746 nor the invitation in the instant procurement 
requires that the aggregate bid equal the total of the individual item 
bids. In addition, you point out that there is no language in the IFB 
common to unit price bids (as contrasted with aggregate or lump-sum 
bids) such as “unit prices shall govern.” 

You also contend that 43 Comp. Gen. 579 (1964), affirmed at 43 éd. 
817 (1964), which the contracting officer has cited in support of his 
action, does not apply to this procurement. In the procurement which 
was considered at 43 Comp. Gen. 579 the IFB provided that all ex- 
tensions of unit prices would be verified by the Government and in 
case of variation between the unit price and the extension the unit 
price would be considered as the bid. The bid which quoted the lowest 
total price included several price extensions for various items which 
did not correspond to the unit prices and quantities involved. Cor- 
rection of such extended prices as provided in the invitation resulted 
in higher item prices and in higher totals for each of the alternate base 
bids than were quoted by the bidder. The bidder offered an explana- 
tion after bid opening that the total price stated in the bid for each 
alternate reflected a lump-sum deduction from the actual total of the 
items, but the bid did not include any such information. On the basis, 
therefore, that the bid was ambiguous and that the ambiguity was 
created by the bidder, we upheld the rejection of the bid. In affirming 
our conclusion in 43 Comp. Gen. 817, we made the following state- 
ments at page 820: 

In our view, it is an essential of a valid bid or offer that it be sufficiently 
definite to enable the offeree to accept it with confidence that the contract so 
made can be interpreted and enforced without resort to extraneous evidence. 


In the case of private parties, an ambiguous offer may of course be clarified or 
even changed by further communications which may then become a part of the 
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contract finally reached. In the case of the Government, however, where the 
contracting process is governed by the statutory and regulatory provisions for 
formal advertising and competitive bidding, we believe that it is improper to 
permit a bidder to clarify or explain by supplementary statements a bid which, 
as submitted, in so unclear in its statement of the important element of price 
as to leave substantial doubt as to the rights and obligations which would arise 
by accepting it. In the peculiar situation here presented, where a bid is readily 
susceptible of being interpreted as offering either one of two prices shown on 
its face, one of which would be the lowest bid while the other would not, we 
believe that it would be unfair to the other bidder or bidders affected to permit 
the bidder who created such ambiguity to elect which price it should attempt 


to support. 

You urge that the facts of the instant case differ from the facts 
considered in 43 Comp. Gen. 579. The current IFB, you again stress, 
does not provide that unit prices govern and does not contain a unit 
price schedule, and there is nothing in the IF B to support a conclusion 
that unit prices are to govern. Further, you state, the contractor in 
the instant case does not agree to perform for the unit prices stated, 
the only purpose of which is for computation of progress payments 
and bid analysis. Accordingly, you contend, an aggregate or combined 
price being the governing factor in making award under the IFB, the 
converse of the reasoning in 483 Comp. Gen. 579 is applicable; that is, 
“the sum of the individual items which differ from the ‘base bid’ 
would be correctible so as to conform to the stated ‘base bid’.” 

In addition, you take issue with the view stated in a Department of 
Agriculture legal memorandum that the Government could not enforce 
against Shook its “base bid” as submitted. In this regard, you claim 
that since the base bid was the indicated basis for evaluation of bids 
and was not altered by Shook’s claim of mistake in subitem 27a, the 
base bid is for consideration as originally submitted. Citing 39 Comp. 
Gen. 36 (1959), which was affirmed at 39 id. 405 (1959), you state, 
“The Comptroller General has held that when both parties are aware 
of the error when award was made, a valid and binding contract, 
presumed to express the understanding of the parties is created.” 

The Department of Agriculture asserts that Shook’s bid should be 
evaluated at $1,006,836.95, the total of the item prices as based on the 
subitem prices. The Department quotes, in this regard, from 48 Comp. 
Gen. 748, May 14, 1969, as follows: 

The correction of mistakes in bid has always been a vexing problem. It has 
been argued that bid correction after bid opening and disclosure of prices quoted 
compromises the integrity of the competitive bidding system, and, to some extent 
at least, this is true. For this reason, it has been advocated that the Government 

hould adopt a policy which would permit contractors to withdraw, but not to 
correct, erroneous bids. We do not agree completely with this position, since we 
believe there are cases in which bid correction should be.permitted. We do agree 
that regardless of the good faith of the party or parties involved, correction 
should be denied in any case in which there exists any reasonable basis for argu- 
ment that public confidence in the integrity of the competitive bidding system 


would be adversely affected thereby. The present case, it seems to us, falls in 
this category. 
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The IFB in the instant case carried no language to the effect that 
the aggregate or base bid price would govern the event of its variation 
from the actual total price of the various individual items, nor did the 
IFB include any information apprising bidders that the item and 
subitem prices were requested only for the Government’s purpose in 
computing progress payments under the contract. The actual language 
of the bid signed by each bidder stated a proposal to perform the work 
described “for the following amounts shown on the attached schedule of 
items.” In the circumstances, such provisions cannot be read into the 
IFB and it was incumbent upon each bidder to check the extended 
prices for each subitem and group of items, to verify the totals for 
each group comprised of two or more items or subitems, and to verify 
the total base bid, and, in the event a total item price did not corre- 
spond to the actual total of the particular subitems and/or the base 
bid price did not correspond to the actual total of the item prices, 
to furnish with the bid an adequate explanation for the price vari- 
ance(s). B-156145, March 8, 1965. 

Since Shook’s bid contained nothing to indicate why the Item 27 
total price did not correspond to the actual total price of the related 
four subitems, the Government was unable to ascertain from the bid 
itself which price Shook intended to quote on Item 27. Further, since 
the unsubstantiated lower Item 27 price was carried over into Shook’s 
base bid price, the Government could not be assured under the bid as 
submitted that Shook would perform at the stated base bid price. Ac- 
cordingly, Shook’s bid, in our opinion, comes squarely within the pur- 
view of 43 Comp. Gen. 579 and 817 and B-156145, March 8, 1965, and 
is an ambiguous bid which may not be considered for award. See, also, 
49 Comp. Gen. 12, July 3, 1969. 

Our decision at 42 Comp. Gen. 746 (1963) is not applicable here 
since the bidder in that case verified the aggregate bid before any other 
bid was opened, and it is to be noted that there was no mistake in the 
item prices, each of which was comprised of two or more subitems. 
Further, it is to be borne in mind that even if the bid in 42 Comp. Gen. 
746 had been evaluated on the basis of the separate item prices, the 
total price still would have been lower than the next bid, a factor which 
is not present in this case. Similarly, 38 Comp. Gen. 550 (1959) does 
not apply, there being no question of any ambiguity or mistake in bids 
in that case creating doubt as to the intended bids. 

With regard to 39 Comp. Gen. 36, where the bidder elected to absorb 
an error in its bid covering the cost of an omitted item, we direct your 
attention to the fact that in that case there was no ambiguity in the 
bid and it would have been lowest with or without correction of the 
particular mistake; therefore, acceptance of the bid after waiver of 
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the mistake by the bidder did not operate to the prejudice of any other 
bidder and bound the bidder to perform at the original bid price. 

It may also be observed that decisions dealing with “all or none” 
bids are not applicable, since bids properly classifiable in that category 
involve situations where awards of different items may be made to 
different bidders and the “all or none” bid is conditioned upon award 
of all items to the one bidder, 

As to your complaint that the procuring activity did not resolve 
Shook’s protest before award to Mann, thereby depriving Shook of 
an opportunity to pursue a preaward protest with our Office, we note 
that the protest which Shook filed with the contracting officer did not 
contain any request that the matter be forwarded to our Office for con- 
sideration in the event of denial by the contracting officer. In the 
circumstances, the contracting agency properly could have made a de- 
termination without reference of the matter of our Office, as permitted 
by FPR 1-2.407-8(b) (2). See also B—125189, October 3, 1955, relating 
to administrative action by the Department of Agriculture in mistake 
in bid cases, and 46 Comp. Gen. 307 (1966) construing similar bid pro- 
test provisions in the Armed Services Procurement Regulation. Fur- 
ther, the record made available to our Office by the Department of 
Agriculture indicates that notice of the award to Mann was given by 
the Forest Service not only to Shook but to your Mr. Robert Rankin 
by telephone on June 17, 1969, the date the award was made, and was 


confirmed by written notice of June 18, the date of your protest to our 
Office, which we did not receive until June 19. Accordingly, we are 
unable to conclude that the contracting officer did not comply with the 
procurement regulations in this respect. 

For the reasons stated, your protest. is denied. 


[ B-163336 J 


Pay—Retired—Advancement on Retired List—Permanent v. 
Temporary Grade 


The rule in Jones v. United States (187 Ct. Cl. 730) holding a retired enlisted 
member was entitled to be advanced on the retired list under 10 U.S.C. 6151 to 
the grade of chief warrant officer, W-3, the highest permanent grade formerly 
held by him and in which he served satisfactorily, even though the statute only 
authorized advancement to the grade of warrant officer, W-—1, the highest grade 
in. which he served satisfactorily under a temporary appointment, should be 
applied to all advancements under section 6151, as well as advancements under 
10 U.S.C. 3963 (a), 3964, 8963(a), and 8964, providing that the amount of retired 
pay depends upon service in the “highest temporary grade,” in view of the fact 
that the court based its ruling on the earlier Grayson, Friestedt, and Neri deci- 
sions and considered all the arguments advanced in the Jones case against the 
conclusion reached. 
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To the Secretary of Defense, August 22, 1969: 


Reference is made to letter of August 5, 1969, from the Deputy 
Assistant Secretary of Defense (Comptroller) requesting a decision 
on two questions relating to the extent that the rule in Jones v. United 
States, 187 Ct. Cl. 730, should be followed in the computation of 
retired pay of officers advanced upon retirement to the highest grade 
in which they satisfactorily served on active duty under a “perma- 
nent” appointment, notwithstanding that the statute under which 
advanced authorizes advancement to the highest grade in which the 
officer satisfactorily served under a “temporary” appointment. 

A discussion concerning the question is contained in Department 
of Defense Military Pay and Allowance Committee Action No. 432. 

The Committee Action points out that in Jones v. United States, 
decided May 19, 1969, the Court of Claims granted the plaintiff's 
motion for summary judgment, thereby holding that the plaintiff, a 
retired member of the naval service, was entitled to be advanced on 
the retired list under 10 U.S.C. 6151 to the highest permanent grade 
formerly held by him, even though the statute authorizes advance- 
ment to the highest grade in which he served satisfactorily under a 
“temporary” appointment. The court’s judgment was based upon its 
decisions in Grayson v. United States, 137 Ct. Cl. 779 (1957) ; Friestedt 
v. United States, 173 Ct. Cl. 447 (1965); and Neri v. United States, 
145 Ct. Cl. 587 (1959). 

Grayson was federally recognized as of September 26, 1940, as 
brigadier general, Adjutant General’s Department, Mississippi Na- 
tional Guard, was ordered to active duty for 12 months effective 
October 15, 1940, and was appointed brigadier general, National 
Guard of the United States, in February 1941, in which capacity he 
served on active duty from February 1941 to July 25, 1942. The 
Secretary of the Army determined that he had served satisfactorily 
for not less than 6 months while serving on active duty in the grade of 
brigadier general. 

The Court of Claims said that under the provisions of section 203 (a) 
of the act of June 29, 1948, ch. 708, 62 Stat. 1085, now codified in 10 
U.S.C. 3963(a) and 8963(a), “It was satisfactory service in the grade 
that entitled the officer to an advancement, whether that grade was 
permanent or temporary,” and that “Congress could not have intended 
to prefer service in a temporary grade over service in a permanent 
one.” However, the court determined that Grayson’s grade of brigadier 
general was temporary in nature, and that he was entitled to compute 
his retired pay on the basis of that grade. 

In 37 Comp. Gen. 538 (1958) we said that the decision in the Gray- 
son case “rests on the particular facts peculiar to that case” and that 
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cases believed to be “similar” to the Grayson case should be submitted 
to this Office for advance decision concerning the propriety of payment. 

In Friestedt v. United States, the Court of Claims held that Friestedt 
(who was retired for disability while serving on active duty as an 
enlisted man) was entitled to retired pay benefits as a first lieutenant 
under the provisions of 10 U.S.C. 1372(2) authorizing computation 
of disability retired pay on the pay of the “highest temporary grade 
or rank in which he served satisfactorily” even though the highest 
grade in which he had served was the permanent grade of first lieu- 
tenant and he had never served in or held the temporary grade of first 
lieutenant at any time. Its decision in the Friestedt case was based on 
its prior holding in the Grayson case. In decision of July 8, 1966, 46 
Comp. Gen. 17, we said that the rule of the Friestedt case may be 
applied to all disability retirements under 10 U.S.C. 1372(2), but 
not as to computation of retired pay under the provisions of 10 U.S.C. 
3963 (a), 3964, 6151, 8963(a) or 8964, 

In Neri v. United States, the plaintiff served on active duty as an 
officer in the Army of the United States and was serving in the grade 
of captain, AUS, when he was retired for disability, although he had 
been previously appointed major, Officers’ Reserve Corps, and held 
that grade at the time of his retirement. The Court of Claims said that 
his permanent rank of major in the Officers’ Reserve Corps was just 
as real as his temporary rank of captain in the active service and that 
he was entitled to compute his disability retired pay on the pay of the 
grade of major. In decision of December 23, 1959, 39 Comp. Gen. 467, 
we said that we would follow the decision in the Neri case. 

Earl Foster Jones served on active duty as a warrant officer, W-1, 
in the U.S. Naval Reserve from March 31, 1949, to June 14, 1951, and 
as a chief warrant officer, W-3, from June 15, 1951, to December 30, 
1957, when he was discharged in order to reenlist on December 31, 
1957, in the Naval Reserve. He served on active duty as an enlisted 
member through August 31, 1964. The highest temporary grade in 
which he served satisfactorily was warrant officer, W-1, and the highest 
permanent grade in which he served satisfactorily was that of chief 
warrant officer, W-3. 

He was transferred to the Naval Reserve Retired List under 10 
U.S.C. 6327 effective September 1, 1964, and advanced to the grade 
of warrant officer, W-1, with retired pay of that grade computed 
under 10 U.S.C. 6151, which authorizes advancement on the retired 
list to the highest officer grade in which he served satisfactorily under 
a temporary appointment as determined by the Secretary of the Navy. 
Later he was advanced to the highest permanent warrant officer grade, 
W-3, in which he had served satisfactorily. 
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In its order of May 19, 1969, granting summary judgment for 
plaintiff Jones, the Court of Claims concluded on the basis of its 
decisions in the Grayson, Friestedt, and Neri cases, that plaintiff was 
entitled to compute his retired pay under 10 U.S.C. 6151 on the basis 
of the highest grade (his permanent grade of chief warrant officer, 
W-3) in which he had served satisfactorily. 

The first question is whether the services should apply the rule in 
the Jones case to.all advancements under 10 U.S.C. 6151. 

Since the defendant in the Friestedt and Jones cases submitted for 
the court’s consideration all the arguments which have been suggested 
against the conclusion reached by the Court of Claims, and there is 
now no probability that it would reach a different conclusion in an- 
other case, the first question is answered in the affirmative. 

The second question is whether the services should also apply the 
rule of the Jones case to all other statutes, such as 10 U.S.C. 3963(a), 
3964, 8963 (a) and 8964, under which the amount of retired pay depends 
upon service in the “highest temporary grade.” 

For the reasons stated in the answer to the first question, the second 
question is answered in the affirmative. 


[ B-167533 J 
Gratuities—Six Months’ Death—Divorce—Invalid 


The legal status of the spouse of an officer of the uniformed services who had been 
granted a divorce by the State of Nevada that was not recognized by the wife’s 
matrimonial domicile, the State of North Carolina, in court proceedings in which 
she was also granted support and custody of the child born of the marriage, and 
at which the husband was present and consented to the decree, remained that of 
the officer’s wife. Therefore, upon the death of the officer, the wife having main- 
tained her status as lawful spouse is entitled to the payment of the 6 months’ 
death gratuity, and the fact that the officer had consented to the decree of 
the North Carolina court is assurance the Government will receive a good acquit- 
tance by payment of the gratuity to the deceased officer’s widow. 


To Major N. C. Alcock, Department of the Air Force, August 22, 
1969: 


Reference is made to your letter of July 29, 1969, with enclosures, 
requesting an advance decision as to the propriety of making payment 
on one of two vouchers each in the amount of $3,000 for 6 month’s death 
gratuity due in the case of Captain John M. Thigpen, USAF, who died 
June 26, 1969. One voucher is prepared in favor of Mrs. Anne Wilson 
Thigpen as widow of the deceased officer and the other in her capacity 
as guardian of John Jefferson Thigpen, the surviving son of Captain 
and Anne Thigpen. 

Your letter was forwarded here under date of August 8, 1969, by the 
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Office of the Deputy Comptroller for Accounting and Finance, and has 
been assigned Air Force Request No. DO—A F-1046 by the Department 
of Defense Military Pay and Allowance Committee. 

You refer to a decree of divorce granted Captain Thigpen on Oc- 
tober 4, 1968, by the Eighth Judicial District Court of the State of Ne- 
vada, in and for the County of Clark, in the case of John M. Thigpen 
v. Anne Corrine Thigpen, You also refer to an order dated March 21, 
1969, in the General Court of Justice, District Court Division, Wayne 
County, North Carolina, in the case of Anne Corrine Thigpen v. John 
M. Thigpen, wherein it is ordered, adjudged and decreed, that the 
decree of divorce in the State of Nevada is invalid and not entitled 
to full faith and consideration by the courts of the State of North 
Carolina. 

In the light of the action taken by the North Carolina court, you say 
the question arises whether Anne Thigpen was the member’s lawful 
spouse for death gratuity payment purposes at the time of the officer’s 
death. If payment is denied Mrs. Thigpen as lawful spouse, you ask 
whether payment to her as legal guardian of the decedent’s minor child 
would be authorized. 

It appears from the enclosures submitted with your letter that oa 
January 28, 1961, John and Anne Corrine Thigpen were married at 
Mt. Olive, North Carolina, and that a son, John Jefferson Thigpen, 
was born of that marriage on October 4, 1966. It is further stated that 
during part of his tour of active duty, Captain and Mrs. Thigpen 
resided in Clark County, State of Nevada, from January 1965 to July 
1965, when the officer was transferred overseas. Mrs. Thigpen accom- 
panied her husband overseas and in May 1966 she returned to her 
matrimonial domicile in Mt. Olive, North Carolina, and thereafter 
their son was born. The record further indicates that upon his return 
from overseas in July 1968, the officer was stationed at an Air Force 
base in Arizona, and on August 5, 1968, he instituted an action for 
divorce from Mrs. Thigpen in the Nevada court. On October 4, 1968, 
the court granted Captain Thigpen an absolute divorce. 

The Nevada divorce decree recites, in part, that, “the Court has 
complete jurisdiction in the premises, as to the subject matter thereof, 
the parties thereto * * *.” The decree states that the plaintiff (Captain 
Thigpen) is a bona fide resident of Clark County, Nevada, “and has 
been actually domiciled therein for more than six weeks immediately 
preceding the commencement of this action * * *.” In addition, the 
decree states that the defendant (Mrs. Thigpen) “was personally 
served with Summons in the County of Wayne, State of North Caro- 
lina * * *.” The decree dissolved the bonds of matrimony between the 
parties and ordered the officer to pay Mrs. Thigpen the sum of $50 a 
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month for the maintenance and support of their minor child. Mrs. 
Thigpen made no appearance at this proceeding nor was she repre- 
sented by counsel. 

On March 21, 1969, in the General Court of Justice, District Court 
Division, Wayne County, North Carolina, in the case of Ann[e] 
Corrine Thigpen v. John M. Thigpen, in an action for “alimony, child 
support and custody and reasonable attorneys fees,” the court, after 
taking note of the Nevada divorce decree and after hearing all evidence 
and exhibits presented by both parties, found, in part: 

1. That neither of the parties were residents of nor were domiciled in the 
State of Nevada at the time of the institution of the suit for divorce aforemen- 
OS That the defendant was never personally served in the aforementioned suit 
for divorce in the State of Nevada ; 

3. That the defendant did not appear in the aforementioned Nevada pro- 
ceedings personally, specially, or by and through counsel ; 

4. That the plaintiff is a fit and proper person to have the custody of the 
child born of the marriage, to-wit ; John Jefferson Thigpen ; 

5. That the plaintiff is entitled to alimony and child support and reasonable 
counsel fees ; 

In the light of these findings of fact, the court ordered, adjudged and 
decreed, in part: 

1. That the decree of divorce in the State of Nevada pleaded by the defendant 
as a bar to this action is invalid and not entitled to full faith and consideration 
by the Courts of the State of North Carolina and does not constitute a bar to the 
plaintiff’s action before the Court ; 

Captain Thigpen was present at the above proceedings and was repre- 
sented by counsel. Furthermore, he consented to the order of that court 
as indicated by his signature on the last. page of said order. 

The record further indicates that on October 11, 1968, the officer 
executed AF Form 246, Record of Emergency Data, wherein he desig- 
nated his mother, Lucille Flowers Thigpen, Mt. Olive, North Caro- 
lina, to receive the 6 months’ death gratuity—if no surviving spouse or 
child—and he designated his son to receive his unpaid pay and allow- 
ances. It appears that the officer was killed in an airplane crash on 
June 26, 1969. 

Also accompanying your submission are Letters of Guardianship 
issued on July 1, 1969, by the Clerk of the Superior Court, State of 
North Carolina, County of Wayne, in the matter of the estate of John 
Jefferson Thigpen, wherein Anne Thigpen is appointed guardian of 
her son’s estate authorizing her to receive and administer all of the 
assets belonging to that estate. 

In 26 Comp. Gen. 327 (1946), cited by you, the Montana divorce 
decree granted an Army officer was set aside by a court of the same 
State subsequent to his death because of fraud and lack of jurisdiction. 
It was held in that decision that since the decree had been declared 
void, the officer’s wife (the defendant in the divorce proceedings) 
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maintained her status as lawful spouse and upon his death she became 
his widow and hence entitled to the 6 months’ death gratuity. 

It is stated in 24 Am Jur 2d, Divorce and Separation, section 955, 
that the courts are agreed that if neither party had a domicile or 
residence in the divorce State, so that the court did not have jurisdic- 
tion of the subject matter, the decree is not entitled to full faith and 
credit and may be attacked in another jurisdiction, especially where 
the defendant was not served in the divorce State and did not appear 
in the action. Numerous court cases and authorities are there cited, 
including the case of Williams v. United States, 325 U.S. 226 (1945). 
In the Williams case, a man and woman left North Carolina for the 
purpose of getting divorces from their respective spouses in Nevada 
and as soon as that was done and they had married each other they 
left Nevada and returned to North Carolina to live there together as 
man and wife. 

In 27B, C.J.S., Divorce, section 337 (domicile of one spouse), it is 
stated that the rule announced in the first Wid/iams case ( Williams v. 
North Carolina, 317 U.S. 287 (1942)) was amended in the second 
Williams case (Williams v. North Carolina, 325 U.S. 226 (1945) ), so 
that, at least in the case of an “ex parte” proceeding, that is, one in 
which defendant was neither personally served nor appeared, a sister 
State is free to inquire into and to determine for itself whether there 
was the requisite domicile as to give the court jurisdiction to enter the 
decree. It is further stated that the second State is free to arrive at its 
own determination as to domicile in determining property rights, even 
though it may be required, under the Williams case, to recognize the 
divorce judgment insofar as the marital status of the parties is con- 
cerned. See collection of cases in Volume 3, ALR 2d, Supplementary 
19-31, beginning with page 1089, on Recognition as to marital status 
of foreign divorce decrees attacked on ground of lack of domicile since 
Williams decision. 

While the question might be raised in the instant case that since the 
North Carolina court awarded Mrs. Thigpen, among other things, 
“alimony” the court could be considered as recognizing the termination 
of the marital status by the Nevada decree. However, this would not 
seem to be the case since chapter 50, section 50-16, Divorce and Ali- 
mony, Volume 2A, General Statutes of North Carolina, vests in the 
court the authority to order payment of alimony without divorce, 
custody of children and counsel fees. 

In the light of the findings in the North Carolina court, quoted 
above, and since that court declared that the decree of divorce in the 
State of Nevada “is invalid and not subject to full faith and considera- 
tion by the Courts of the State of North Carolina,” we find no basis to 
conclude that Anne Thigpen was not the lawful spouse of Captain 
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Thigpen on the date of his death on June 26, 1969. It appears that the 
North Carolina decree recognized a continuing marital status between 
the parties which was not terminated by the Nevada decree. See the 
case of Viola Richards Howell v. William R. Howell, 125 S.E. 2d, 
448 (1962), where an Alabama divorce decree was held to be null and 
void for lack of jurisdiction and not entitled to full faith and credit 
in North Carolina where husband and wife perpetrated gross fraud 
on the Alabama court in representing that the wife was an Alabama 
resident for the required period. Compare, also, Vanderbilt v. Vander- 
bilt, 135 N.E., 24 558, 153 N.Y.S. 2d 1 (1956), aff., 354 US 416 (1957) ; 
Estin v. Estin, 296 N.Y. 308, 73 N.E. 2d, 113 (1947), aff. 334 U.S. 541 
(1948), and Lynn v. Lynn, 302 N.Y. 193, 97 N.E. 2d 748 (1951), 
cert. den. 342 US 849 (1951). 

In view of the conclusion reached by the North Carolina court and 
the fact that the officer consented to its decree it is believed that the 
Government would receive a good acquittance by payment of the 6 
months’ death gratuity to Mrs. Anne Thigpen in her capacity as sur- 
viving spouse of Captain Thigpen and the voucher and supporting 
papers covering payment in that capacity are returned herewith. The 
voucher in favor of Mrs. Thigpen as legal guardian of her son will 
be retained here. 


[ B~166999 J 


Contracts—Subcontracts—Bid Shopping—Bidder Listed as Sub- 
contractor 


The low bidder awarded a contract for the modernization of a Government hos- 
pital under an invitation specifying the listing of subcontractors for the electrical 
work category of the project only, who although not a manufacturer listed itself 
in the bid as the subcontractor for the electrical work consisting of such off-the- 
shelf items as substations, switch gear, and transformers, had submitted a 
responsive bid. The requirement for listing subcontractors is intended to dis- 
courage bid shopping and encourage a competitive market among construction 
subcontractors, and does not apply to firms assembling off-the-shel? items but 
to manufacturers and fabricators who are required to meet particular invitation 
specifications. Therefore, the construction project is subject to the invitation 
provision that the contracting officer approve the electrical equipment to be 
installed and not to the provision for listing subcontractors. 


To the Expert Electric, Inc., August 25, 1969: 


Reference is made to your letter of May 14, 1969, protesting against 
an award to Fischbach and Moore, Inc., under an Invitation for Bids 
(IFB) dated April 7, 1969, issued by the U.S. Public Health Service, 
Department of Health, Education, and Welfare, for Project No. 176, 
electrical modernization of the U.S. Public Health Service Hospital, 
Bay Street and Vanderbilt Avenue, Staten Island, New York. We 
have been advised that the Department of Health, Education, and 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 121 


Welfare, on the basis of urgency, made the award to Fischbach and 
Moore on July 10, 1969. 


On May 14, 1969, the six bids received were opened. The low base 
bid was from Fischbach and Moore in the amount of $887,594. The 
next low bid was from Expert Electric, Inc., in the amount of $903,000. 

Your firm protests any award to Fischbach and Moore on the 
ground that their bid was nonresponsive for failure to list the proposed 
subcontractors for “Electrical” work as required by paragraph 1B-07 
of the specifications. You state that while the apparent low bidder 
identified itself as the subcontractor for electrical work, it is not a 
manufacturer or fabricator of the electrical equipment required to be 
manufactured in accordance with the specifications. Your interpreta- 
tion of the cited provision is that it requires all bidders to list the 
names of the firms or subcontractors from whom they will obtain the 
substations, switch gear and transformers. You state for informational 
purposes that the electrical equipment involved is valued at approxi- 
mately $300,000, thus forming almost 50 percent of the total value of 
the contract plans and specifications. 

Paragraph 1B-07 of the Special Conditions entitled “Zisting of 
Subcontractors” reads, in part, as follows: 


a. For each category on the List of Subcontractors which is included as 
part of the bid form, the bidder shall submit the name and address of the 
individual or firm with whom he proposes to subcontract for performance of 
such category, Provided, that the bidder may enter his own name for any 
category which he will perform with personnel carried on his own payroll 
(other than operators of leased equipment) to indicate that the category will 
not be performed by subcontract. 

b. If the bidder intends to subcontract with more than one subcontractor for 
a category or to perform a portion of a category with his own personnel and 
subcontract with one or more subcontractors for the balance of the category, 
the bidder shall list all such individuals or firms (including himself) and state 
the service to be furnished by each. 

* © . 7 * . . 


d. The list may be submitted with the bid or separately by telegraph, mail, or 
otherwise. If mailed separately, the envelope must be sealed, identified as 
to content, and addressed in the same manner as prescribed for submission of 
bids. Failure to submit the list by the time set for bid opening shall cause the 
bid to be considered non-responsive except under the conditions set out in 
Instruction No. 7 of the Instruction to Bidders (Standard Form 22). 

e. Except as otherwise provided herein, the successful bidder agrees that 
he will not have any of the listed categories involved in the performance of 
this contract performed by any individual or firm other than those named for 
the performance of such categories. 

f. The term “subcontractor” for the purpose of this requirement shall mean 
the individual or firm with whom the bidder proposes to enter into a subcontract 
for manufacture, fabricating, installing or otherwise performing work under 
this contract pursuant to specifications applicable to any category included on 
the list. 


The administrative office reports that since the project is primarily 
one to be performed by the electrical trade, only “Electrical” was 
included in the “Zist of Subcontractors” issued with the IFB. The 
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IFB did not require the listing of subcontractors for excavation, 
foundations, concrete, painting, sheet metal work, etc. It further 
reports that the provisions regarding subcontractors in the specifica- 
tions are identical to those used by the General Services Administra- 
tion (GSA) and many other civilian Government agencies and that 
to its knowledge manufacturers or suppliers who do not perform 
work at the project site have never been required to be listed as 
subcontractors. It is also pointed out that no other bidders on the 
subject invitation except Expert Electric listed manufacturers or 
suppliers as subcontractors in their bids, and it is stated that the 
contracting agency does not consider them to be subcontractors under 
the requirements of the contracts. In this connection it is interesting 
to note that this project was previously solicited under date of Decem- 
ber 10, 1968, with bid opening set for January 14, 1969; that at that 
time Expert Electric was the only bidder and that the list of sub- 
contractors submitted with its bid at that time did not list any 
suppliers of material as subcontractors. 

The Chief, Design and Construction Branch, Office of Buildings 
and Facilities, Health Services and Mental Health Administration, 
Department of Health, Education, and Welfare, reports as follows: 


The major electrical components required to be installed under the subject project 
are not manufactured or fabricated, in the strict sense of these words, especially 
for this contract. In order to meet the varying characteristics required for each 
individual job, upon the request of a purchaser the manufacturers or suppliers 
assemble a variety of catalog items in a manner which satisfies the specifications 
of the contract. As an example, in the case of switchgear, the basic structure is a 
catalog item to which are added other standard catalog items or features to pro- 
vide the voltage, amperage and safety characteristics specified. The switchgear 
would be assembled by first placing together a number of standard panels or 
cubicles adjacent to each other. Insulating blocks to hold bus bars are then 
installed in standard pre-drilled holes. On the insulators copper bus bars are 
then installed, usually one for each 1,000 ampere rating specified. Other standard 
hardware items are inserted or affixed to produce cells into which any circuit 
breaker can be mounted. In fact the switchgear panels are shipped separately 
from the circuit breakers since all circuit breakers are standardized and inter- 
changeable. Even accessory items for the breakers are represented by standard 
ASA device numbers in use by all manufacturers. 


Strictly speaking, any agreement between a prime and a subcontractor for an 
item is a contract and in that sense would be considered a subcontract under the 
prime contract, however the type of subcontract under discussion is not within 
the intent of the “Listing of Subcontractors” clause. To my knowledge, subcon- 
tracts for an assembly of catalog items are generally interpreted by Government 
agencies not to fall within the meaning of this clause. If this interpretation were 
not placed on this clause the result would be the listing of manufacturers or sup- 
pliers of such items as paint. A paint manufacturer, for instance, supplies paint 
to meet the specifications of the contract. The manufacturer or supplier does not 
manufacture the paint especially for the project but adds pigment, gloss, drying 
components, etc., as necessary to meet the contract specifications. 


Paragraph 1B-07 conforms to the procedures prescribed by GSA 
(41 CFR 5B-2.202-70(e)) for use by the Public Buildings Service in 
carrying on the construction activities of that agency. The purpose of 
the listing of subcontractors was to abolish or limit the practice of “bid 
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shopping,” which had been found by GSA in many instances to result 
in performance of work by subcontractors whose competence and re- 
sponsibility are questionable. A further reason for the listing require- 
ment and the substantial elimination of bid shopping was to encourage 
the development of a true competitive market among construction sub- 
contractors, with resultant savings accruing to the benefit of the 
Government. 

As originally promulgated on February 26, 1966, 31 F.R. 3183, the 
subcontractor listing provisions of the GSA regulations included the 
following language for use in the Special Conditions of construction 
IFB’s: 


(b) The term “subcontractor” for the purpose of this requirement shall mean 
the individual or firm with whom the bidder proposes to enter into a subcontract 
for a listed category of work or material. If subcontracts are to be made with 
more than one subcontractor for a category of work or material, each proposed 
Seera vei shall be listed with a statement of the service to be furnished by 

However, certain questions soon arose as to the interpretation of such 
provision. For example, in one instance a difference of opinion de- 
veloped as to whether the fabricator of architectural cast stone in 
accordance with detailed specifications should be considered a mere 
supplier not subject to listing or a subcontractor whose listing was 
required. In our decision reported at 46 Comp. Gen. 156 (1966), we 
held that such a fabricator was required to be listed. See also 46 Comp. 
Gen. 194 (1966). Because of this and similar difficulties, the regulation 
41 CFR 5B-2.202-70 was amended on November 24, 1966 (31 F.R. 
14876), to provide, as quoted above from the IFB, that. the term “sub- 
contractor” should mean the individual or firm with whom the bidder 
proposes to enter into a subcontract for manufacture, fabricating, in- 
stalling or otherwise performing work under this contract pursuant to 
specifications applicable to any category included on the list. We are of 
the view that such language was intended to encompass only those 
manufacturers and fabricators whose products are specially made to 
conform with particular IFB specifications, and not to firms such as 
those under consideration here who merely assemble off-the-shelf items. 
In this connection it appears to be pertinent to note the provisions of 
Article 9 of the General Conditions of the contract (Standard Form 
23A) and section 12-08 of the Special Conditions, both of which require 
submission by the contractor (not by bidders) of details of machinery 
and mechanical and other equipment proposed to be incorporated into 
the work, subject to approval by the contracting officer. In the light of 
the statements in the administrative report quoted above it is our view 
that the electrical equipment to be furnished in the subject project is 
subject to these provisions rather than to the subcontractor listing 
requirements of the IFB. 
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We therefore conclude that the bid of Fischbach and Moore was 
responsive to the subcontractor listing requirements of the IFB and 
that your protest must be denied. 


[ B-167020 J 


Contracts—Data, Rights, Etc.—Status of Information Furnished— 
Government Participation in Development Costs 


The software and related programs developed partially at Government expense 
solely for the operation of the computer service program “Legal Information 
Through Electronics” (LITE) when the contractor experienced difficulty in 
performing, properly was used to solicit benchmark tests to create competition. 
Not only did the Rights in Data clause of the contract provide that the data 
become the sole property of the Government, but when a mixture of private and 
Government funds are used to develop data, the rights are not allocatable on an 
investment percentage basis and the Government acquires unlimited rights to the 
data. The former contractor delayed unreasonably in waiting until after award 
of a new LITE contract to object to the use of the data, and as General Accounting 
Office has never ordered cancellation of a contract for the improper disclosure of 
proprietary data, it will not do so when cancellation is not justified. 


To the McDonnell Automation Company, August 26, 1969: 


Further reference is made to your letter of May 20, 1969, with en- 
closures, protesting the use of your programs and related software in 
connection with invitation for bids No. F05602-69-B-0011 issued on 


February 26, 1969, by the U.S. Air Force Accounting and Finance 
Center, Denver, Colorado, to provide the Air Force with complete com- 
puter services for producing the program entitled, “Legal Information 
Through Electronics” (LITE). 

The subject invitation under Part I, entitled “LITE Technical 
Statement,” provided : 


e. Current software and other unique programs currently used for operation 
will be provided as necessary for Benchmark and eventual contract performance. 
The objective of the Benchmark test was to require bidders to demon- 
strate to the Government that they could process LITE searches 
through the system satisfactorily. 

Nine bids were received and opened on April 3, 1969. The low bid; 
der, Computer Management and Services Corporation, was furnished 
the necessary programs and related software as provided in Part L of 
the invitation for the performance of Benchmark tests. Following suc- 
cessful completion of the Benchmark tests, and rejection by the Air 
Force of your protest dated May 7, 1969, which was on completely 
different grounds, the contract was awarded to the low bidder on 
May 8, 1969. 

By letter of May 20, 1969, you stated that the Government improp- 
erly supplied the low bidder with certain programs and related soft- 
ware for the performance of the Benchmark tests. You contend that 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 125 


these programs and related software, which had been furnished to the 
Government by you under a prior contract, were not subject to the 
Rights in Data clause of your contract because they did not constitute 
data specified to be delivered, and had been submitted to the Govern- 
ment for use by the Government only. Lastly, you protest the in- 
clusion of Part I, supra, in the subject invitation and cite two of our 
decisions, B-143711 and 43 Comp. Gen. 193 to support your position 
that the award was illegal and should be canceled. 

The history of development of the emulation programs and related 
software in dispute, appears from the record to be as follows: 

Contract. No. F05602-67-—C-0025 for Computer Search Services and 
New Data Base Creation and updating services for existing bases, was 
awarded to McDonnell Automation Company (McDonnell) on 
March 23, 1967, and expired on June 30, 1969. It is reported that, 
initially, McDonnell could not make the LITE IBM 1410 emulation 
programs work on its RCA Spectra 70/45 System. The months of May, 
June, July and part of August 1967 were spent developing emulation 
programs compatible with RCA Spectra 70/45, through the joint 
efforts of McDonnell, RCA and the Air Force. The manpower invested 
by the respective parties was unknown. However, the Air Force did 
not insist upon full production performance by McDonnell during 
these months and continued to pay the contract price of $17,750 per 
month for computer services, even though such services were not 
operational. 

Meanwhile, the Air Force was concerned with obtaining computer 
program source decks and documentation for all McDonnell programs 
which would enable the agency to operate elsewhere on an identical 
RCA Spectra 70/45 System, since without such emulation programs 
and related software, the agency was completely dependent on Mc- 
Donnell to run the LITE program. A memorandum, dated July 31, 
1968, stated that the Air Force must have access to all programs re- 
quired for operating the LITE System and concluded that Clause 37, 
Rights in Data, entitled the agency to the current versions of all pro- 
grams at the end of this contract performance. 

The Air Force files show that in June 1968 the Air Force requested 
source decks and documentation for all McDonnell provided programs 
and tape and instructions for a complete System Generation for LITE 
and standard 70/45 software, for storage by the Air Force. In reply, 
by letter of July 16, 1968, you expressed willingness to make available 
object decks for storage by Air Force LITE against emergency and 
catastrophic events that would enable McDonnell to perform con- 
tract services at its Denver facility, but stated that “the source decks 
for the specific emulation programs which McDonnell developed at 
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their cost to meet contract specifications will be stored by McDonnell at 
a separate facility for emergency backup.” 

This was determined by Air Force to be unacceptable, and a further 
request was made by letter of July 24, 1968, which requested delivery 
of source decks, documentation, and tape currently being used to 
operate the LITE system, consisting of ten specifically enumerated 
items, including Emulator Master Tape (Modified LITE version) ; 
also updated versions thereof and/or additional materials provided 
periodically and as requested by Air Force LITE. A memorandum to 
the file dated August 7, 1968, reports advice received by telephone 
that McDonnell had submitted the question of its rights to emulator 
programs to, its general counsel. A further memorandum dated Au- 
gust 15 states that Mr. Fullerton, McDonnell’s president, called Colonel 
Kelley on August 13 and requested withdrawal of his letter of Au- 
gust 12 concerning the rights to computer program. The letter referred 
to does not appear in the file. 

So far as appears from the record, the matter was closed by the 
delivery by McDonnell to the Air Force on August 21, 1968, of all 
the requested material then in use. 

Thereafter, the Air Force decided to formally advertise for continu- 
ation of the LITE System services, and the subject invitation for bids 
was issued on February 26, 1969. On April 7, 1969, the Air Force re- 
quested from McDonnell copies of currently updated versions of soft- 
ware used for the performance of contract F05602-67-C-0025. By 
letter dated April 8, 1969, McDonnell forwarded the requested soft- 
ware, but referred to it as material developed by McDonnell wholly at 
its expense, and stated the following reservation : 
This software is supplied for the sole use of the United States Government and 
access is not to be given to anyone outside the government. 

Since the Air Force maintained that McDonnell was required under 
the contract to furnish the software involved, the restriction was dis- 
regarded and the Computer Management and Services Corporation 
was permitted to use the items to qualify under the Benchmark tests. 

The question for our resolution is whether under the terms of the 
1967 contract the Air Force had title to or the right to deliver or dis- 
close to others the programs and related software obtained by the Air 
Force from McDonnell, including those furnished with the letter of 
April 8, 1969. 

The McDonnell contract contained a “Rights in Data” clause, added 
as section 37 to the General Provisions, which included the following 
stipulations: 

(b) All Subject Data first produced in the performance of this contract shall 


be the sole property of the Government. The Contractor agrees not to assert 
any rights at common law or equity and not to establish any claim to statutory 
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copyright in such Data. The Contractor shall not publish or reproduce such Data 
in whole or in part or in any manner or form, nor authorize others so to do, with- 
out the written consent of the Government until such time as the Government 
may have released such Data to the public. 

(c) The Contractor agrees to grant and does hereby grant to the Government 
and to its officers, agents and employees acting within the scope of their official 
duties, a royalty-free nonexclusive, and irrevocable license throughout the world 
(i) to publish, translate, reproduce, deliver, perform, use, and dispose of, in any 
manner, and any and all Data not first produced or composed in the performance 
of this contract but which is incorporated in the work furnished under this 
contract ; and (ii) to authorize others so to do. 

In addition, this contract provided under Item 1 of the Technical 

Statement “EDPS” that: 
* * * Program changes necessary to provide computer capability for loading and 
searching data basis * * * will be accomplished by the contractor from Air Force 
documentation and program decks. If the vendor’s equipment cannot emulate or 
translate present programs, the vendor may reprogram or provide alternative 
programs or subsystems at no expense to the Government. 

The only ground stated by you in support of your claimed right to 
restrict use of the software is that at least some material part was 
developed by you at your own expense. The provisions of the Rights in 
Data clause do not appear to recognize this as a basis for excepting any 
of the material otherwise covered by the terms of the clause, and to the 
extent that the material was developed pursuant to the provisions of 
Item 1 of the Technical Statement quoted above it was required to be at 
your expense. In any event, it appears from the administrative report 
that the Government paid for a substantial part of the computer time 
used in developing the material. Where there is a mixture of private 
and Government funds, the developed data cannot be said to have been 
developed at private expense. The rights will not be allocated on an 
investment percentage basis and the Government will get unlimited 
rights to such data. See Hinrichs, Proprietary Data and Trade Secrets 
under Department of Defense Contracts, 36 Military Law Review, 
61, 76. 

Regardless of the relative investment of the three parties involved, 
it is clear that these programs and related software were developed 
solely for the purpose of operating the LITE system. In this regard, 
the Rights in Data clause incorporated in the subject contract states 
that all subject data first produced in the performance of this contract 
shall be the sole property of the Government. 

Your letter cites the following decisions of our Office as supporting 

yur position : B-143711, dated December 22, 1960, and 43 Comp. Gen. 
193, dated August 22, 1963. 

In B-143711, the Government had received unsolicited technical data 
from the contractor under conditions which clearly indicated that the 
Government had agreed not to use the data without consent. There- 
fore, our Office held in that decision that the Government could not 
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proceed with an Invitation for Bids in which such data would have 
been disclosed. Your protest is distinguished from B-148711, in that 
there is no agreement that the Government would consider the pro- 
grams and related software as your proprietary data; on the contrary, 
the Air Force insisted throughout the performance of your contract, 
that it had a right to all programs required for operating the LITE 
System and that the Rights in Data clause entitled the Government 
thereto. 

In 43 Comp. Gen. 193, the Government used proprietary data in an 
invitation for bids which had been obtained under a prior contract on 
the basis of assurances from contracting officials that the data would 
be held confidential and used only for a prescribed purpose. In the 
instant case, there is no evidence that the Government ever in any way 
indicated that the programs and the related software developed under 
your contract would be considered as proprietary to you. 

On the basis of the facts as disclosed by the record before us, it is 
our view that the Air Force acquired unlimited rights, under the Rights 
in Data clause, in all programs and related software developed in the 
performance of your contract, and that the use of such data in the 
formally advertised procurement under invitation for bids No. 
F05602-69-B-0011 was not in violation of any rights vested in you. 
See 38 Comp. Gen. 667 (1959). Furthermore, we note that while the 
invitation was issued on February 26, 1969, and you raised questions 
as to the relative merits of your bid and that of Computer Management 
and Services Corporation by a protest dated May 6, prior to award, you 
did not then or at any time before the award note any objection to the 
terms of the IFB which announced the availability to the successful 
bidder of all current software. The courts have taken the position that 
a party to maintain his proprietary rights in information must take 
reasonable action to prevent or suppress its unauthorized use. See 
Ferroline Corporation v, General Aniline and Film Corporation, 207 
F. 2d 912; Globe Ticket Company v. International Ticket Company, 
104 A 92. While we have in several cases. directed cancellation of a 
procurement where it appeared that it involved disclosure of pro- 
prietary data which the Government had no right to disclose, we have 
never done so after a contract. had been awarded. See 46 Comp. Gen. 
885 (1967). In our view such action would not be justified in this 
instance. 

For the foregoing reasons your protest is denied. 





Com 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 129 
[ B-167599 J 


Bids—Evaluation—Delivery Provisions—Information—Reevalua- 
tion After Contract Award 


A second reevaluation of bids after contract award under an invitation that 
required bidders to furnish shipping container data that disclosed the fact the 
low bidder's transportation costs on the basis of actual shipping experience were 
in excess of those of the second low bidder, does not affect the fact that the bid 
was responsive at the time of bid opening within the meaning of 10 U.S.C. 2305 
and paragraph 2-301 of the Armed Services Procurement Regulation, and that 
the bid conformed to the specifications, which provided considerable leeway in 
the method of packaging and shipping weights, including the choice of container 
dimensions and use. The contracting officer’s acceptance of the dimensions and 
weights of the containers offered in good faith for evaluation purposes was 


reasonable as the difference in the weights offered did not put him on notice 
of error. 


Bids—Evaluation—Delivery Provisions—Guaranteed Shipping 
Weight 


The award of a supply contract that failed to include the Guaranteed Maximum 
Shipping Weight and Dimensions Clause (Guarantee Clause) prescribed by para- 
graphs 2-201(b) and 19-210 of the Armed Services Procurement Regulation 
(ASPR), and was amended to include the clause, will not be disturbed as the 
successful bid remained low after the first reevaluation of the two lowest bids 
submitted under an invitation requiring bidders to furnish shipping container 
data. A contract provision holding the contractor responsible for costs and 
damages resulting from the loss of goods in transit or some unusual loss attribut- 
able to a failure to meet packaging requirements cannot substitute for the re- 
quired Guarantee Clause, and future f.o.b. origin invitations should incorporate 
the ASPR mandatory Guarantee Clause. 


To the Secretary of the Army, August 26, 1969: 


Reference is made to a letter dated July 29, 1969, from the Acting 
Deputy Director of Procurement and Production, United States Army 
Materiel Command, forwarding a report on the protest of The Fire- 
stone Tire & Rubber Company against the award of a contract to 
Buckeye Rubber Products, Inc., under invitation for bids No. 
DAAG07-69-B-3058, issued by the U.S. Army Los Angeles Procure- 
ment Agency, Pasadena, California, on February 12, 1969. 

The invitation solicited bids for 12,269 shrouds, track, for applica- 
tion to particular military vehicles, including an option for increased 
quantity. The invitation required bidders to offer prices f.o.b. origin, 
and provided in paragraph 29e that for evaluation purposes, the of- 
feror was requested to furnish shipping data required on page 4A of 
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the solicitation. Page 4A of the invitation, in pertinent part, states 
as follows: 
NOTE NO. 1: 
FOR EVALUATION PURPOSES THE OFFEROR IS REQUESTED TO FUR- 
NISH THE FOLLOWING SHIPPING DATA: 
Type of shipping container 
( Wood box, carton, ete.) 

Size of shipping container (inches) _.. === XLT 

(length ) (width) (height) 

Number of items per shipping container rawr each. 

Gross weight of container and contents natapiasthbnaiiiand\ Ges 

Bids were opened and recorded on March 7, 1969, and the two 
lowest bids were abstracted as follows: 

Buckeye Rubber Products, Inc.—$22.60 each, for a total of 
$277,279.40, less a 14% 
discount of $1,386.40, mak- 
ing a total price before 
transportation evaluation 
of $275,893. 

Firestone Tire & Rubber Company—$22.93 each, for a total of 
$281,328.17, less a 2% dis- 
count of $5,626.56, mak- 
ing a total price before 
transportation evalua- 
tion of $275,701.61. 

The two low bids of Buckeye and Firestone were then. evaluated 
computing the transportation data figures supplied by the respective 
bidders on page 4A of their bids, to determine the lowest delivered 
cost to the Government under each bid. The transportation officer de- 
termined that the transportation costs in accordance with the infor- 
mation supplied in Buckeye’s bid would be $14,518.50, resulting in a 
total evaluated cost to the Government of $290,411.50. The transporta- 
tion evaluation of Firestone’s bid revealed prospective transportation 
costs of $15,805.08, indicating a total cost to the Government of 
$291,506.69. 

In light of the above, Buckeye, subsequent to a favorable preaward 
survey, was awarded the contract on April 7, 1969, as the lowest re- 
sponsive and responsible bidder. The original contract award in the 
amount of $277,279.40, due to a formal exercise of the option on 
May 12, 1969, was increased by $16,882.20, establishing the present 
contract price of $294,161.60. 

By letter dated April 28, 1969, following discussions between the 
contracting officer and a representative of Firestone, Firestone con- 
tended that the award made to Buckeye was based upon a nonrespon- 
sive bid, as the number of units Buckeye proposed to pack within its 
exterior container dimensions was incorrect, amounting to an impossi- 
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bility of performance. The letter further requested cancellation of the 
award to Buckeye and award to Firestone as the lowest responsive 
bidder. On April 18, 1969, the contracting officer requested a reevalu- 
ation of the transportation costs based on the bids of Buckeye and 
Firestone. The reevaluation, dated April 23, 1969, although slightly 
narrowing the difference between the bids, still indicated that Buckeye 
was the low bidder. Without calculating the option units, Buckeye’s 
transportation costs were evaluated at $14,496.11, and Firestone’s at 
$15,356.11, resulting in a total evaluated cost to the Government of 
$290,389.11 and $291,057.72, respectively, a difference of $668.61 be- 
tween the bids, After the reevaluation, the contracting officer contacted 
the Defense Contract Administration Services District, Dayton, Ohio, 
Quality Assurance Representative, on April 25, 1969, who confirmed 
that Buckeye’s favorable preaward survey satisfied the preaward sur- 
vey team as to their understanding of all the specifications and draw- 
ings including packaging requirements. The contracting officer re- 
quested and received by telegram dated May 5, 1969, an agreement by 
Buckeye to accept a guaranteed maximum shipping weight, dimen- 
sions and number of items per shipping container clause, subsequently 
formally incorporated into the contract by modification P001 dated 
May 12, 1969. The modification provides, in consonance with para- 
graph 2-201(b) (xii) of the Armed Services Procurement Regulation 
(ASPR), as follows: 


4. The following paragraph is hereby added to Note 1, page 4a of the contract 
schedule : 


GUARANTEED MAXIMUM SHIPPING WEIGHTS, DIMENSIONS AND 
NUMBER OF ITEMS PER SHIPPING CONTAINER. 


Each bid (or proposal) will be evaluated to the destination specified by adding 
to the f.0.b. origin price all transportation costs to said destination. The guar- 
anteed maximum shipping weights and dimensions of the supplies are required 
for determination of transportation costs. The bidder (or offeror) is requested 
to state as part of his offer the weights and dimensions. If separate containers 
are to be banded and/or skidded into a single shipping unit, details must be 
described. If delivered supplies exceed the guaranteed maximum shipping 
weights, dimensions or varies from the number of items per shipping container 
as guaranteed by the contractor, the contract price shall be reduced by an amount 
equal to the difference between the transportation costs computed for evaluation 
purposes based on bidder’s (or offeror’s) guaranteed maximum shipping weights, 
dimensions or number of items per shipping container and the transportation 
costs that should have been used for bid (or proposal) evaluation purposes based 
on correct shipping data. [Italic supplied. ] 


By telegram dated May 5, 1969, the contracting officer advised Fire- 
stone that Buckeye’s bid was responsive, and offered Firestone an 
opportunity to review a copy of the freight evaluation, if it so desired. 
A telegram dated June 3, 1969, crystallized Firestone’s protest, and 
was the first communication from Firestone subsequent to the contract- 
ing officer’s May 5, 1969, telegram. 

On June 26, 1969, a representative of Buckeye disclosed to the con- 
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tracting officer that 2,000 units of the procured items had been shipped 
in wire bound boxes, with measurements of 22’’ x 25’’ x 39’’, contain- 
ing 6 units each and weighing approximately 278 lbs. for each wire 
bound box (wood box wire wrapped). It should be noted at this point 
that Buckeye, in completing page 4A of the invitation indicated the 
size of the shipping container to be used as 26’’ x 26’’ X25’’, with 6 
items per shipping container, with a gross weight of container and 
contents of 260 pounds. 

Upon receipt of this transportation data based on actual shipment. 
the transportation officer reevaluated the transportation costs. This 
reevaluation indicated the Government’s estimated transportation costs 
based upon the actual Buckeye transportation weights and dimensions 
would be $15,819.75. Utilizing this factor in reexamining the two bid 
prices, as against the bid submitted by Buckeye, it was disclosed that 
the bid prices of Buckeye would have been $206.06 higher than Fire- 
stone for bid evaluation purposes, and $655.03 higher than Firestone 
based on the April 23, 1969, reevaluation effected by the transporta- 
tion officer. 

Firestone contends, firstly, that the Buckeye bid was nonresponsive 
due to errors in the data furnished by Buckeye for transportation 
evaluation purposes, in that the information so furnished would make 
it physically impossible to pack 6 units into the size of the exterior 
container indicated at the stated weight. In addition, Firestone con- 
tends that the shipping weight, etc., guarantee modification was preju- 
dicial to Firestone, in that Buckeye was given an opportunity to verify 
its bid, and withdraw same, prejudicing the competitive nature of the 
invitation. 

The contracting officer states that the present contract, as it now 
stands, results in a cost saving to the Government of $668.61 based upon 
the April 23 reevaluation, This is based on the fact that the modifica- 
tion will operate to reduce the contract price as to the actual shipping 
costs cver and above the weights and dimensions guaranteed by Buck- 
eye. The Chief Counsel’s report providing a legal analysis in response 
to Firestone’s first contention states : 

The first point raised by Firestone * * * is that the Buckeye bid was non-respon- 
sive due to errors in the data furnished: by Buckeye for transportation evaluation 
purposes. The transportation data furnished by Buckeye was requested by the 
terms of the IFB * * * The Contracting Officer was further required by the terms 
of the IFB to utilize this information for evaluation purposes. Although Firestone 
protested after award, the terms of the IFB were not questioned prior to award, 
and indeed have not been questioned by Firestone to date of the submission of 
this Administrative Report. [July 29, 1969.] 

The shipping data furnished by Buckeye did not indicate any apparent error on 
its face. Nevertheless, Buckeye was queried about its ability to comply with all 
specifications (including packaging) in a Pre-Award Survey conducted by De- 
fense Contract Administration Service District, Dayton, Ohio.. Buckeye stated to 


the DCAS representative that it understood the terms of the IFB and would be 
able to comply with them.* * * Without further hard facts to negate this as- 
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surance, the Contracting Officer’s reliance on the shipping data furnished in Buck- 
eye’s bid was reasonable and required by the terms of the Invitation for Bids. 
Firestone contends that the Contracting Officer should have been on notice that 
Buckeye’s proposed method of shipping was objectively impossible, and that 
Buckeye’s bid was consequently non-responsive. This contention is without merit 
for the following reasons. 

The Firestone bid stated that the four (4) Shrouds and the container weighed 
180 pounds for a unit packed weight per Shroud of 45 pounds. Buckeye stated 
that the packed weight of six (6) Shrouds would be 260 pounds or 43% pounds 
per packed Shroud. The difference even by Firestone’s bid was negligible, and no 
notice to Contracting Officer can possibly be imputed under the facts. 

Further, the Packaging Standard on page. 19 of the IFB indicated a “unit package 
weight” of 37.81 pounds to which must be added the weight of the outside con- 
tainer in order to arrive at the total packed weight. With the flexibility in pack- 
ing specifications allowed the Contractor (through the use of various types of 
wooden containers) there would be no basis to question the weight furnished 
where no large discrepancy is present as in the instant case. 


We concur with the contracting officer’s determination that Buck- 
eye’s bid was responsive. 10 U.S.C. 2305, dealing with formal advertise- 
ments for bids, provides, in pertinent part, as follows: 


(a) Whenever formal advertising is required under section 2304 of this title, 
the advertisement shall be made a sufficient time before the purchase or contract. 
The specification and invitations for bids shall permit such free and full competi- 
tion as is consistent with the procurement of the property and services needed 
by the agency concerned. Except in a case where the Secretary of Defense deter- 
mines that military requirements necessitate specification of container sizes, 
no advertisement or invitation to bid for the carriage of.Government property in 
other than Government-owned cargo containers shall specify carriage of such 
property in cargo containers of any stated length, height, or width. 

(b) The specifications in invitations for bids must contain the necessary lan- 
guage and attachments, and must be sufficiently descriptive in language and 
attachments, to permit full ‘and free competition. If the specifications in an invi- 
tation for bids do not carry the necessary descriptive language and attachments, 
or if those attachments are not accessible to all competent and reliable bidders, 
the invitation is invalid and no award may be made. 

(c) Bids shall be opened publicly at the time and place stated in the advertise- 
ment. Awards shall be made with reasonabie promptness by giving written no- 
tice to the responsible bidder whose bid conforms to the invitation and will 
be the most advantageous to the United States, price and other factors considered. 
However, all bids may be rejected if the head of the agency determines that rejec- 
tion is in the public interest. [Italic supplied. ] 


Section 2-301 of ASPR provides in connection with the responsive- 
ness of a bid: 

To be considered for award, a bid must comply in all material respects with the 
invitation for bids so that, both as to the method and timeliness of submission and 
as to the substance of any resulting contract, all bidders may stand on an equal 
footing and the integrity of the formal advertising system may be maintained. 
(Italic supplied. ] 

The specifications contained in the invitation allowed bidders con- 
siderable leeway in the method of packaging and shipping weights of 
the items procured, including choice of dimensions of containers and 
the choice of use of containers. In addition, the interpretation by the 
contracting officer that the dimensions and weights submitted by 
Buckeye were offered in good faith for evaluation purposes was reason- 
able and may not be questioned by our Office. Also, the difference in the 
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weights given by both bidders was not so glaring or obvious as to put 
the contracting officer on notice of an error in the dimensions furnished 
by Buckeye. 

In B-153323, May 7, 1964, we held: 

When not sufficient to place a contracting officer on notice of error, we have 
not in such matters viewed the degree of closeness of the estimated weight to 
the actual weight as a material factor for consideration in determining the 
responsiveness of the bid,* * * 

Therefore, we concur with the opinion of the contracting officer as 
affirmed by members in the chain of command that the bid of Buckeye 
was responsive and conformed to the specifications of the invitation. 

Firestone’s second contention concerned the failure of the invita- 
tion to include a Guaranteed Maximum Shipping Weight and Dimen- 
sions Clause (Guarantee Clause), and the subsequent modification of 
the contract to include the same allowed Buckeye to so guarantee to 
the prejudice of the other bidders. 

The legal report recognizes that the use of a guarantee clause 
would have obviated any difficulty, since Buckeye remained the low 
bidder, even after the April 23, 1969, reevaluation of transportation 
costs. Referring to the subsequent modification including the guaran- 
tee clause, the legal report describes it as an expression of additional 
language of the responsibility of Buckeye which existed already in 
the contract according to paragraph 29(6) of XSP HQ Form 29, at 


page 11, of the IF B, which contained the stipulation : 


(6) Contractor shall be responsible for all damages and costs, including ac- 
cessorial charges, resulting from failure to: 

(i) package, pack and mark as required by the contract ; 
We do not agree that this provision is in essence a guarantee clause; 
we regard it as providing for contractor responsibility for costs and 
damages resulting from the loss of goods in transit or some unusual 
loss, attributable to a failure to meet the contract packaging require- 
ments. If this interpretation were considered to be valid, the use of 
the quoted provision in contracts would preclude the need for a guar- 
antee clause and render it superfluous. 

ASPR 2-201 (b) (xii) provides: 
(b) For supply and service contracts excluding construction, the invitation for 


bids shall contain the following in addition to the information required by (a) 
above if applicable to the procurement involved. 


ce * * * * * * 


(xii) When optional packing or packaging methods are permitted and when 
the bidder’s shipping weights or dimensions will be a factor in evaluating trans- 
portation costs (see 19-210), * * * 


GUARANTEED MAXIMUM SHIPPING WEIGHTS AND DIMENSIONS. 


Each bid (or proposal) will be evaluated in the destination specified by adding 
to the f.0.b. origin price all transportation costs to said destination. The guar- 
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anteed maximum shipping weights and dimensions of the supplies are required 
for determination of transportation costs. The bidder (or offeror) is requested 
to state as part of his offer the weights and dimensions. If separate containers 
are to be banded and/or skidded into a single shipping unit, details must be 
described. If delivered supplies exceed the guaranteed maximum shipping 
weights or dimensions, the contract price shall be reduced by an amount equal 
to the difference between the transportation costs computed for evaluation pur- 
poses based on bidder’s (or offeror’s) guaranteed maximum shipping weights 
or dimensions and the transportation costs that should have been used for bid 
(or proposal) evaluation purposes based on correct shipping data. 


ASPR 19-210 provides as follows: 


Guaranteed Shipping Weights and Dimensions. 

The provision in 2-201(b) (xii) shall be included in the solicitation when allow- 
ance is provided for optional packing and packaging methods and each bidder’s 
(offeror’s) shipping weights (or dimensions) will be a factor in determining 
transportation costs for evaluation purposes. 

The failure to include the guarantee clause in the invitation was in 
violation of these ASPR provisions. 

However, since Buckeye’s bid remained the lowest evaluated bid 
after the April 23, 1969, reevaluation and since Buckeye’s contract 
became subject to the ASPR guaranteed shipping weight clause as a 
result of the subsequent formal modification of the contract, we are 
not disposed to disturb the award at this late date. In this connection, 
we have been informally advised that nearly one half of the total 
number of units to be supplied under the subject contract has been 
shipped to their destination and that future deliveries will be ac- 
complished in accordance with the required schedule. Also, it should 
be noted that the shipping container dimensions supplied by Firestone 
in its bid, had they been guaranteed, would have resulted in a higher 
cost to the Government based on its furnished transportation data. 
Therefore, the subsequent guarantee by Buckeye in no way prejudiced 
Firestone or stifled free and fair competition in this case. 

We recommend that future f.o.b. origin invitations specifically in- 
corporate the ASPR’s mandatory clause referred to above to avoid 
repetitions of the circumstances which gave rise to this protest. 


[ B-1671%4 J 
Bids—Discarding All Bids—Compelling Reasons Only 


The failure of the invitation for the purchase, lease-purchase, or rental of 
microfiche reader-printer units to provide for the evaluation of and request 
a delivery date for copy paper needed for the units on which information and 
prices were solicited, or to establish a lease period, is the ‘compelling’ reason 
contemplated by section 1-2.404—1 of the Federal Procurement Regulations for the 
cancellation of an invitation after bid opening. Although the cancellation of the 
invitation after the disclosure of bid prices is regrettable, the invitation in not 
providing for consideration of all factors of cost was a defective invitation, and 
to award a contract for the reader-printer units without regard to the cost 
of the paper would not be in the best interests of the Government. 
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To the Minnesota Mining and Manufacturing Company, August 29, 
1969: 


Further reference is made to your protest against cancellation of 
invitation for bids No. SSP69-17, issued by the Social Security Ad- 
ministration for the procurement of 1,000 microfiche reader-printer 
units. 

The canceled invitation was issued on January 8, 1969, with a closing 
date of January 23, 1969, and provided that the resulting contract 
would be for the purchase, lease-purchase, or rental of the machines. 
The invitation included specifications for the copy paper and related 
supplies to be used with the machines and estimated that approxi- 
mately 15 million sheets of copy paper would be required annually 
for operation of the 1,000 machines. The invitation also requested the 
cost and shelf life of the copy paper. However, paragraph X, Basis 
of Award, of the invitation did not provide for award of a contract 
for the copy paper and it did not provide for consideration of the 
cost of copy paper as a factor in evaluating bids. 

The committee evaluating the bids considered the cost of the copy 
paper in its evaluation. However, the Office of the General Counsel, 
Department of Health, Education and Welfare, advised the con- 
tracting officer that this factor could not be considered in the evalua- 
tion because the invitation did not so provide. Since the Social Secu- 
rity Administration personnel who were to use the equipment and 
who evaluated the bids considered the cost of the copy paper a very 
significant factor in selection of the equipment because the total cost 
would include the cost of the copy paper and since this factor could 
not be considered under the invitation as drawn, the contracting officer 
canceled the invitation on May 15, 1969. In addition to this deficiency, 
the contracting officer is of the opinion that the delivery clause was 
deficient because it permitted bidders to specify an unlimited delivery 
period. He also states his view that the clause concerning rental is 
ambiguous because it does not specify the lease period. A new invita- 
tion was issued on June 2, 1969, correcting these deficiencies. The 
new invitation sets forth a method of evaluating bids on the basis of 
overall cost, including cost of the equipment and supplies. It also 
provides for the submission of bids and the award of a contract for 
supplies. Although bids have been opened and evaluated, no award 
has yet been made. 

It is your primary contention that the facts do not support the 
contracting officer’s position that there was a need to “reconsider all 
cost factors.” In this connection, you presented statistical data to 
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agency personne] illustrating that under any of the proposed methods 
of procurement your bid prices for the equipment and supplies are 
lower than the other bids submitted. You have submitted this data 
to our Office. Using the-bid prices for your equipment and supplies as 
compared to Bell & Howell’s bid prices for its equipment and supplies, 
projected for 5 years, you demonstrate that under either method of 
procurement the total cost to the Government of your equipment 
and supplies is more than $400,000 lower. You contend that in these 
circumstances, cancellation and readvertisement was not consistent 
with Federal Procurement Regulations 1-2.404-1(a), which requires 
a compelling reason as justification for cancellation. In this connec- 
tion, you contend that it was implied throughout the invitation that 
supply costs were an important factor and would be given weight 
in the evaluation. 

In addition, you contend that the requirement of FPR 1-2.404-1(a) 
that every effort be made to anticipate changes in the invitation prior 
to opening was not complied with since the invitation clearly indicated 
that the cost of supplies was an anticipated requirement and, there- 
fore, the invitation should have provided for their consideration and 
evaluation. The agency’s failure in this regard has, you argue, resulted 
in exposure of your bid price and should not be allowed as justification 
for cancellation. In this regard, you contend that canceling the invita- 
tion after exposure of your prices would be contrary to the principles 
of impartiality and fair play implicit in the competitive bidding sys- 
tem as enunciated in 36 Comp. Gen, 364 (1956). 

The authority for cancellation in the circumstances presented here 
is FPR 1-2.404-1, which permits cancellation of an invitation after 
bid opening only for “compelling” reasons such as those noted in sub- 
section (b) thereof. Subsection (b) (3) provides that cancellation is 
in the best interest of the Government where— 


The invitation for bids did not provide for consideration of all factors of 
cost to the Government * * * 


Contracting officers are clothed with broad powers of discretion in 
deciding whether an invitation should or should not be canceled and 
this Office will not interfere with such determination unless it is arbi- 
trary or capricious or not based upon substantial evidence. 39 Comp. 
Gen. 396, 399 (1959). 

In the instant ease, the contracting officer based his decision on the 
advice of the agency personnel who will use the equipment and who 
were responsible for evaluating the bids and on the opinion of the 
Office of the General Counsel, Department of Health, Education, and 
Welfare. The former advised him that because the cost of copy paper 
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was significant and had a bearing on the total cost to the Government 
it should be considered in determining the equipment to procure. The 
Office of the General Counsel advised him that it could not be taken 
into account under the subject invitation. Therefore, he determined 
that the invitation should be canceled in the best interest of the 
Government and so notified the bidders. 

We see no basis for questioning the contracting officer’s decision. 
Although the invitation requested certain information concerning the 
copy paper, including the bidder’s price, paragraph X, Basis of 
Award, specifically stated the factors to be considered in evaluating 
the bids and cost of the copy paper was not one of them. Therefore, 
determination of the low bidder under the invitation would have been 
required to be determined without regard to the cost of copy paper. 
With regard to the effect the cost of copy paper could have on the total 
cost to the Government, the contracting officer has furnished us infor- 
mation which indicates that copy paper compatible with other bid- 
ders’ equipment can be purchased in the quantities estimated in the 
invitation for more than $220,000 less per year than the amount 
quoted in your bid. Furthermore, there was no legal obligation on the 
part of bidders to sell any paper at the prices quoted. In these circum- 
stances, we agree with the determination that there was a “compelling” 
reason for cancellation and readvertisement. 

Although it is regrettable that the invitation was defective in this 
respect, and the bid prices were disclosed, this does not require award 
where it would be contrary to the Government’s best interest. It has 
been held that an invitation for bids does not import any obligation to 
accept any of the bids received. 41 Comp. Gen. 709, 711 (1962). More- 
over, under paragraph 10 of the Solicitation Instructions and Condi- 
tions, the Government specifically reserved the right to reject any and 
all bids. While we subscribe to the “principles of impartiality and fair 
play” as stated in 36 Comp. Gen. 364, it should also be noted that we 
stated we “cannot, however, consider the matter of competitive bid- 
ding for Government contracts solely as a game, in which the contract 
must automatically go to the lowest bidder * * *.” 

In view of our conclusion that the invitation was defective for the 
foregoing reason, it is not necessary that we make a decision as to the 
sufficiency of the delivery and rental provisions. 

Accordingly, we find no basis upon which our Office may properly 
object to cancellation of the invitation and readvertisement of the 
procurement. 
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[ B-166969 J 


Bidders—Qualifications—Prior Unsatisfactory Service—Tenacity 
and Perseverance 

The rejection of the low bidder based on a determination the bidder lacked 
tenacity and perseverance in obtaining supplies in view of a preaward survey 
showing it had been delinquent 60 percent of the time in completing contracts 
over an 8-month period and was delinquent on uncompleted contracts was proper, 
notwithstanding the delivery of suspension lugs to the Government constituted 
only a minor portion of the bidder’s total business. Although a delay in perform- 
ing one or two previous contracts would not require a determination of unsatis- 
factory performance within the meaning of paragraph 1-903.1(iii) of the Armed 
Services Procurement Regulation, when the cumulative effect of delinquencies 
increase the burden of the Government in administering contracts, a determina- 
tion of prior unsatisfactory performance is reasonable. 


Bidders—Qualifications—Prior Unsatisfactory Service—Referral 
to Small Business Administration 


Although the low bidder had certified itself to be a small business concern quali- 
fying for an award under a labor surplus area set-aside, upon an administrative 
determination of nonresponsibility based in part on a belief that the bidder’s 
past unsatisfactory record of performance was due to a factor not included in 
the elements of capacity and credit, referral of the matter to the Small Business 
Administration under the small business certificate of competency program 
established under the provisions of the Small Business Act is not required. 


To Theodore C. Huke, September 2, 1969: 


Reference is made to your letter dated July 22, 1969, on behalf of 
Land-Air, Incorporated, Grand Prairie, Texas, protesting against the 
rejection of its bid submitted in response to advertised solicitation No. 
F42600-69-B-3051, issued March 6, 1969, by the Ogden Air Materiel 
Area, Hill Air Force Base, Utah, for the procurement of 181,921 sus- 
pension lugs, Federal Stock No. 138251164452AQ, including a labor 
surplus area set-aside quantity of 90,960 units. 

Due to a reportedly urgent need for suspension lugs, it was deter- 
mined by the Department of the Air Force that an award under the 
advertised solicitation of March 6, 1969, should be made prior to sub- 
mitting a report to our Office on the protest of Land-Air, Incorporated. 
An award was made on June 4, 1969, to Duty Manufacturing, Incor- 
porated, the third lowest “B” bidder, or prior producer, who could 
proceed with production without obtaining a “First Article” approval. 
The low bid was considered nonresponsive. The second lowest bid, 
submitted by Land-Air, Incorporated, was rejected on the basis of a 
determination by the contracting officer that Land-Air, Incorporated, 
could not be considered under the standards of part 9, section 1, of the 
Armed Services Procurement Regulation (ASPR), as a responsible 
prospective contractor for the procurement involved because of an 
unsatisfactory record of performance which, in the opinion of the 
contracting officer, was due to a failure of the company to apply neces- 
sary tenacity or perseverance to do an acceptable job. 
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Since you had requested in a telegram dated June 9, 1969, that you 
be furnished a copy of the administrative report on the protest of 
Land-Air, Incorporated, we forwarded to you by letter dated July 9, 
1969, a copy of a letter dated June 24, 1969, from the Department of the 
Air Force, reporting on the protest, together with copies of two state- 
ments of the contracting officer dated May 27, 1969, and a copy of his 
May 12, 1969, determination of nonresponsibility on the part of Land- 
Air, Incorporated. This record of the case shows that, during a period 
of 8 months prior to May 1969, Land-Air, Incorporated, completed 47 
Government contracts of which 28, or nearly 60 percent, were not com- 
pleted within the contract performance periods, and that, as of May 
1969, Land-Air, Incorporated, was engaged in performing 33 Govern- 
ment contracts on 20 of which delinquencies in performance had 
occurred. The 20 contracts included Air Force contract No. F42600-69- 
C-2187 and Navy contract No. N00104-69-C-0160, covering the pro- 
duction of MS 3314 suspension lugs similar to those described in ad- 
vertised solicitation No. F42600-69-B-3051. 

The contracting officer’s determination of nonresponsibility shows 
various causes for the delinquencies relating to 20 of the 33 then current 
contracts with Land-Air, Incorporated, and the departmental letter of 
June 2A, 1969, contains the following general comments concerning the 
preaward survey which was conducted by the Defense Contract 
Administrative Service Region (DCASR), Dallas, Texas: 

The PAS (Preaward Survey) report of April 22 was negative. It recommended 
that the contract not be awarded to Land-Air in view of its poor delivery per- 
formance on other defense contracts. While it acknowledged that Land-Air had 
the necesary equipment and production personnel, it pointed out that over the 
previous eight months 60 percent of the completed contracts were delinquent. 
Land-Air was also then delinquent on two uncompleted contracts for the identical 
lug under consideration. These shortcomings were caused primarily by the late 
issuance of purchase orders by Land-Air and the lack of monitoring of its vendors. 
The Contracting Officer was unable to make an affirmative determination within 
the meaning of ASPR 1-902 that Land-Air was a responsible contractor for this 
particular procurement as required by ASPR 1-904. He, therefore, made a finding 


that Land-Air was non-responsive in this instance based upon the negative PAS 
and prepared to make the award to Duty Mfg., Inc. 


A copy of the preaward survey report was not furnished to you in 
view of restrictions placed on the use of such reports. See ASPR 1-907. 
However, in view of the contentions made in your letter of July 22, 
1969, it is considered appropriate to advise you specifically with respect 
to the statements in the preaward survey report concerning Land-Air’s 
record of performance as of the time the preaward survey was 
conducted. 

After referring to delinquencies in performance on 28 completed 
contracts and 20 uncompleted contracts, which latter included two cur- 
rent contracts for the production and delivery of suspension lugs, the 
report states that show-cause letters were issued concerning delinquen- 
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cies on five current contracts, that one contract was terminated for 
default and the administrative contracting officer recommended termi- 
nation of five additional contracts for default. It is stated that many 
of the delivery schedules were extended and had again become delin- 
quent ; that all current and previous delinquencies were directly attrib- 
utable to the contractor and were the result of late issuance of pur- 
chase orders for materials and services and ineffective follow-up with 
vendors; and that the contractor’s order and/or subcontractor follow- 
up system was totally unsatisfactory, inadequate and, in fact, prac- 
tically non-existent. It is also stated that, despite repeated efforts by 
preaward survey teams of Defense Contract. Administrative Services, 
the contractor had shown little improvement; that extreme difficulty 
was experienced in securing information from the contractor relative 
to the production status of contracts being performed; and that on 
many occasions the information furnished proved to be totally 
unreliable. 

You state that no distinction has been made in this case as to the 
nature of the contracts and their relationship to the total business 
of Land-Air, Incorporated, and that your client believes that any 
determination of tenacity or perseverance should be based not only 
upon the delinquent contracts but should be predicated upon Land- 
Air’s entire record for the period 1967-1969. You indicate that during 
this period Land-Air, Incorporated, produced over 4.8 million suspen- 
sion lugs for the Government at a value of approximately $5,712,000, 
that there are currently under contract orders over 3 million lugs to 
be shipped, and that.the records establish that Land-Air, Incorpo- 
rated, shipped 90 percent of ordered suspension lugs on or ahead 
of schedule. You provided a recapitulation of the contracts or orders 
for suspension lugs received by Land-Air, Incorporated, which 
includes a listing of 78,751 lugs required for delivery under Air Force 
contract No. F42600-69-C-2187, and a listing of 102,000 lugs required 
for delivery under Navy contract No. N00104-69-C-0160. You also 
provided a recapitulation of the other 18 contracts being performed 
at the time the preaward survey of Land-Air, Incorporated, was made 
and as to which there had been reported delinquencies in perform- 
ance. You. stated that those contracts represented a total cost of 
$69,419.73, an amount which is less than 1 percent of the total busi- 
ness of Land-Air, Incorporated, during the period 1967-1969. 

In regard to the reported delinquencies in performance of the then 
current contracts Nos. F42600-69-C-2187 and N00104-69-C-0160, 
your letter sets forth the following information : 

Contract No. F42600-69-C-2187 required delivery of. 12,500 parts 
per month for 6 months starting January 25, 1969. The first quantity 
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ready for shipment was verbally requested to be shipped other than 
to the scheduled delivery point and Land-Air, Incorporated, was 
advised that the shipment should be given priority over a shipment 
to be made to the Navy under contract No. N00104-69-C-0160. This 
made the Navy contract delinquent and it took 4 months for Land- 
Air, Incorporated, to get back on schedule. Contract No. F42600-69- 
C-2187 was, however, completed ahead of schedule, or 26 days before 
the completion date of the contract. 

The Navy contract was scheduled for delivery on or before April 3, 
1969, but Land-Air, Incorporated, was subsequently authorized to 
make shipment by June 30, 1969, and, in the meantime, the Navy Parts 
Control Center had requested that shipment be made to Metals Engi- 
neering Company, instead of to the originally specified place of desti- 
nation. When the preaward survey of Land-Air, Incorporated, was 
being made the authority for this diversion in shipment had been 
received but the “paper work supporting the fact that Land-Air was 
not delinquent had not been received.” 

You state the position of Land-Air, Incorporated, to be that it can- 
not be held responsible for delinquencies in performing the cited two 
contracts with the Air Force and the Navy because it acted on the 
Government’s behalf in diverting shipments based upon instructions 
of Government officials and, further, that there is no past unsatis- 
factory record on its part in performing contracts with the Gov- 
ernment for the production and delivery of suspension lugs. With 
reference to the remaining 18 “current” contracts covering the furnish- 
ing of other supply items, you indicate that difficulties had been 
experienced in obtaining necessary supplies from subcontractors under 
eight of the prime contracts due to unique problems such as bank- 
ruptcy, death of the owner, breakdowns of equipment, and that, while 
the Government has noted that purchase orders were not issued to 
vendors in some cases, this refers only to written purchase orders, 
whereas, in most instances involving the delinquencies under the eight 
prime contracts, vendors or subcontractors were requested verbally 
to proceed within a week or 10 days after the prime contracts were 
awarded to Land-Air, Incorporated. 

It is contended that there was no failure on the part of Land-Air, 
Incorporated, to proceed diligently with its management function of 
conducting a preaward evaluation of each subcontract facility and 
prompt placement of orders after award of the prime contracts, and 
that most of the vendor or subcontractor delinquencies were beyond 
the control of and without the fault or negligence of Land-Air, 


Incorporated. : 
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At page 5 of your letter it is emphasized that the major part of 
the business of your client has in the past involved the manufacture of 
suspension lugs, and it is argued that such factor should have been 
given considerable weight in the Government’s evaluation of the com- 
pany’s capability and responsibility, particularly since the invitation 
for bids under consideration concerned a proposed procurement of 
MS-3314 suspension lugs. You stated that one cannot understand how 
the Government can ignore the most significant aspect of Land-Air’s 
operation and base its findings upon a small fraction of Land-Air’s 
total business; and that the delinquent contracts do not appear to be 
placed in the proper prospective as they relate to Land- Air’s total 
“tenacity and perseverance.” 

Complete information concerning the then current Air Force and 
Navy contracts for the production and delivery of suspension lugs, 
contracts Nos. F'42600-69-C-2187 and N00104-69-C-0160, was not 
furnished in the preaward survey report or in the contracting officer’s 
May 12, 1969, determination of nonresponsibility on the part of Land- 
Air, Incorporated. Both documents show January 5, 1969, as the date 
of delinquency under the Air Force contract, whereas you indicate 
that the delivery of the first quantity increment.under that contract 
(12,500 suspension lugs), was due on or before January 25, 1969, or 
possibly during the month beginning on that date. Both documents 
show May 15, 1969, as the anticipated or approximate recovery date 
for meeting the delivery schedule of the Air Force contract, and this 
presumably was meant to indicate that Land-Air, Incorporated, was 
capable of producing and delivering a sufficient quantity of suspen- 
sion. lugs under the Air Force contract to meet current delivery 
requirements and to make up for a past delinquency, shown in the 
contracting officer’s determination of nonresponsibility as having 
amounted to 7,400 units on April 22, 1969, the date of the preaward 
survey report. Both documents also show April 3, 1969, as the date of 
delinquency under the Navy contract and April 30, 1969, as the antici- 
pated or approximate date of recovery. 

Since the Air Force contract reportedly was delinquent as of Jan- 
uary 5, 1969, and it appears that the delivery schedule of that contract 
had not been met as of April 22, 1969, it is not readily apparent how a 
request of the Navy during April 1969 to divert the shipment due 
under the Navy contract, which shipment apparently was made during 
the month of June 1969, or a diversion of the first shipment due 
under the Air Force contract, or any priority given to that contract, 
could be said to have caused delinquencies under both contracts. 
Furthermore, we do not agree with your apparent belief that Land- 
Air, Incorporated, would have been justified in disregarding the deliv- 
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ery schedule of the Air Force contract without having been advised 
of any priority with respect thereto, so long as Land-Air, Incorpo- 
rated, had a reasonable expectation that it would be able to deliver 
all of the suspension lugs required for delivery under the Air Force 
contract on or before its final completion date. We do not have any 
information concerning the company’s record of performance under 
prior Government contracts for the manufacture and delivery of 
suspension lugs but there is nothing in the record before us other 
than to indicate that the two contracts for the manufacture and deliv- 
ery of suspension lugs, current at the time of making the preaward 
survey, were not being satisfactorily performed so far as the delivery 
requirements of those contracts were concerned. 

The determination of nonresponsibility may have been based upon 
what you state to be a small fraction of the total business of Land- 
Air, Incorporated, during the period 1967-1969. That does not nec- 
essarily require a conclusion that the determination was unreasonable 
since a determination regarding a prospective contractor’s responsi- 
bility should be based upon the most current information available and 
we doubt that your client would have been considered as not having a 
satisfactory record of performance if it had been performing satis- 
factorily under its then current contracts with the Government or a 
reasonable proportion of such contracts. In view of the anticipated or 
approximate dates of recovery under the two current contracts for 
the production and delivery of suspension lugs, we also doubt that 
a determination of nonresponsibility would have been made in this case 
if there had not been any serious delinquencies in performing 18 other 
current contracts with the Government, since it does not necessarily 
follow that a delay in performing one or two previous contracts would 
require a determination that the prospective contractor has an unsatis- 
factory record of performance within the meaning of paragraph 
ASPR 1-903.1 (iii). 

However, it is our opinion that the reported delinquencies under 
the 18 contracts properly were considered by the contracting officer in 
conjunction with the reported delinquencies under the two contracts 
for the production and delivery of suspension lugs when he made 
his determination of nonresponsibility on the part of Land-Air, Incor- 
porated. The delinquencies under the 18 contracts may have been 
minor from the standpoint of a comparison of the amounts payable 
under the contracts with the total business of Land-Air, Incorporated, 
over a period of 2 or 3 years, but it appears that more weight should 
have been given in the contracting officer’s determination of nonre- 
sponsibility to such delinquencies than you have suggested since they 
apparently had a cumulative effect of increasing to a considerable 
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extent the burden of the Government in administering the contracts 
with Land-Air, Incorporated. 

Our Office has consistently taken the position that the question 
whether a prospective contractor is to be considered responsible should 
be a matter primarily for determination by the contracting agency 
and that the administrative determination should be accorded finality 
absent a clear showing of bad faith or lack of a reasonable basis 
therefor. We believe that the contracting officer’s determination in this 
case that your client did not have a satisfactory record of perform- 
ance was reasonable and that his further determination that such 
unsatisfactory record of performance was due to a failure to apply 
necessary tenacity or perseverance was also reasonable in view of the 
high percentage of the then current contracts with Land-Air, Incor- 
porated, on which delivery schedules were not being met. 

Although Land-Air, Incorporated, certified itself to be a small busi- 
ness concern, since the contracting officer’s determination of 
nonresponsibility was based in part on a belief that the bidder’s past 
unsatisfactory record of performance was due to a factor not included 
in the elements of capacity and credit, it was not necessary to refer 
the case to the Small Business Administration for consideration under 
the small business certificate of competency program established under 
the provisions of the Small Business Act. See 48 Comp. Gen. 257. 

Accordingly, the protest made to our Office in the matter is hereby 
denied. 


[ B-167385 J 


Post Office Department—Employees—Transfers—Transportation 
and Relocation Expenses—Effect of Delayed Authorization 

A postal employee who upon appointment to the position of postal service 
officer effective December 17, 1966, after a training period during which he had 
been paid per diem, is advised not to move to his new duty station in anticipation 
of a rearrangement of territories—a plan which was not accomplished due to 


restrictions—may not nearly 8 years after promotion be authorized 
rtation of dependents and household effects, and the benefits of 


dependents if 

to the sale of a dwelling at a former station contained in Bureau of the Budget 
Circular No. A-56, may not be waived—the Circular a statutory regulation 
having the force and effect of law. 


To the Postmaster General, September 2, 1969: 

This is in reply to letter of June 27, 1969, from the Regional 
Counsel, Dallas Regional Office, Post Office Department, reference 
10-RC:JRS :cb, requesting our opinion as to the eligibility of Mr. 
Robert C. Wilfong, an employee of the Department, for reimburse- 
ment of transfer expenses under the circumstances stated below. 
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Mr. Wilfong, an employee of the post office in Alexandria, Louisiana, 
was selected for training and subsequently given a permanent appoint- 
ment to the position of postal service officer effective December 17, 
1966. Accompanying the POD Form 50 promoting him was a letter 
from the Director, Postal Service Officers, Dallas Regional Office, 
which reads in pertinent part as follows: 

As discussed with you over the telephone, although the Form 50 shows Baton 
Rouge as your duty station, you should make no plans at this time to move. It 
is hoped that by January the territories can be arranged to best suit the needs 
of the Service, and that I can advise you definitely of your permanent domicile. 

Beginning December 17, you will no longer be entitled to per diem when in 


Baton Rouge, as that is your official duty station, and you are not entitled to 
per diem in Alexandria since that is your residence. 


In this regard the record indicates that under existing policy it is 
not customary to domicile a postal service officer in his “home office” 
or the territory in which that office is located. 

Mr. Wilfong has lived and worked away from his residence since 
July 1965, when he was appointed as a trainee, and has not been 
authorized per diem in lieu of subsistence at Baton Rouge since 
December 16, 1966. Mr. Wilfong has requested permission to move 
to Baton Rouge and states that the present situation is working a 
financial and personal hardship on him. The Dallas Regional Office 
is considering granting his request inasmuch as it is presently intended 
that he remain at his present job and present duty station indefinitely. 
Your regional office counsel asks whether Mr. Wilfong may be author- 
ized transportation of his dependents and household effects and the 
benefits of Public Law 89-516, 5 U.S.C. 5724a, if his request is granted. 
In this connection he points out that the transportation of the 
employee’s dependents and household effects would not be within 2 
years after the date of his transfer, and that expenses incident to the 
sale of his residence would be incurred more than 12 months after 
his transfer. 

An employee’s official or permanent duty station is the place at 
which he actually is stationed; that is, the place where the employee 
expects, and is expected, to spend the greater part of his time on 
official business. 32 Comp. Gen. 87, 88 (1952). 

In the instant case Mr. Wilfong was specifically advised not to move 
to Baton Rouge at the time of his appointment to the position of postal 
service officer; also he was not issued travel and transportation orders. 
The reasons for such action are reported to have been (1) Mr. Wil- 
fong’s desire not to move to Baton Rouge at the time of his transfer 
and (2) plans of the Dallas Regional Office to increase the postal 
service officer complement and rearrange the territories to achieve a 
better balanced load. Due to budgetary restrictions, it has not been 
possible to carry out such plans. 
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The Post Office Department advises that subsequent to his assign- 
ment to Baton Rouge, Mr. Wilfong performed the major portion of 
his duties in the territory associated with the Baton Rouge domicile. 
This territory does not: include the Alexandria, Louisiana, office. Until 
he was promoted to PFS-15 in July 1968, Mr. Wilfong was technically 
in a training status. However, the record also shows that since July 
1966, he has had full postal service officer territorial responsibilities. 

On the basis of the entire record and in line with 32 Comp. Gen. 87, 
cited above, we must conclude that Baton Rouge has been Mr. Wil- 
fong’s domicile, which term is used in the Post Office Department 
interchangeably for “station,” since his permanent appointment to the 
position of postal service officer on December 17, 1966. 

The time limitations pertaining to the transportation of an em- 
ployee’s dependents and household effects and the reimbursement of 
expenses incident to the sale of a dwelling at the employee’s former 
station are contained in Bureau of the Budget Circular No. A-56, 
sections 1.8d and 4.le (formerly 4.1d). The Circular is a statutory 
regulation which has the force and effect of law and, therefore, the 
time limitations therein may not be waived in an individual case. 

In view of the above Mr. Wilfong may not be authorized transpor- 
tation of his dependents and household effects and reimbursement of 
expenses of a sale of his home in Alexandria, without regard to the 


time limitations applicable thereto, in connection with his transfer 
from Alexandria to Baton Rouge. 


[ B-167495 J 


Contracts—Awards—Original Solicitation Amended—Amendment 
Canceled 


Under an invitation for collapsible fabric tanks that was amended to increase 
the total units, an award of a contract for the original quantity solicited on the 
basis of a price reduction received prior to the issuance of the amendment, and 
the cancellation of the amendment was proper where the amendment acknowl- 
edgment by the successful bidder had not been priced or related to the decreased 
price and the bid prices on the only acknowledgment of the amendment received 
were unreasonable. The bid submitted in the original solicitation and which 
had not been withdrawn could not and did not become invalid because a bid was 
not submitted on the additional quantity, as the solicitation and amendment 
permitted a bid to be submitted on all or any part of the quantities involved, and 
award of a contract in quantities less than stated in the solicitation. 


Contracts—Specifications—Addenda Acknowledgment—Unpriced 


The failure of bidders in acknowledging amendments to an invitation to price 
the increased quantities solicited by the amendment may have been due to the 
form of the amendment which neither provided space for the insertion of prices 
nor called for prices on the additional items. To avoid a reoccurrence of the 
situation, future amendments should be formulated to leave no doubt as to 
what is required. 
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To Rubber Fabricators, Incorporated, September 2, 1969: 


Reference is made to your letter dated July 11, 1969, with enclosure, 
protesting the failure to award the total procurement to Rubber Fabri- 
cators, Incorporated, under solicitation No. DSA700-69-B-3237, issued 
by the Defense Construction Supply Center, Columbus, Ohio. 

The solicitation was issued on April 21, 1969, inviting bids on Item 
1 which consisted of 30 each collapsible fabric tanks, 3,000 gallon 
capacity, FSN 5430-835-3351, and Item 2 covering data for Item 1. 
The invitation invited bids on the basis of delivery f.0.b. Port Hueneme, 
California. On May 2, 1969, Amendment No. 1 was issued modifying 
the specifications to permit use of precured fabric and pressed seam 
construction. On May 9, 1969, Amendment No. 2 was issued to extend 
the closing date to May 29, 1969. Amendment No. 3 was issued on 
May 19, 1969, amending the solicitation by adding Item 3 calling for 
the delivery of 24 tanks, f.o.b. Davisville, Rhode Island, Item 4 for 
32 tanks, f.o.b. Gulfport, Mississippi, Item 5 for 64 tanks, f.o.b, Port 
Hueneme, California, and Item 6 covering data for these items. 

Bids received in response to the solicitation were opened on May 29, 
1969. All bidders with the exception of one failed to price the amend- 
ment covering the 120 additional tanks, although all bidders 
acknowledged receipt of the amendment. 

By telegram dated May 15, 1969, Rubber Fabricators reduced the 
unit price of Item 1 by $298 and deleted the price previously entered 
for Item 2, stating that Item 2 would be supplied at no charge. The 
contracting officer considered that the bid of Rubber Fabricators 
covered only Items 1 and 2. Award was made to Rubber Fabricators 
on Items 1 and 2 on June 30, 1969. The contracting officer also reports 
that since the bid from the only firm pricing Items 3, 4, 5, and 6 was 
approximately $300 higher per unit than that offered by Rubber 
Fabricators for Item 1, it was determined that Items 3, 4, 5, and 6 
should be canceled because of unreasonable prices, and that these items 
should be resolicited. 

It is your contention that since Amendment No. 3 changed only the 
number of units required, and you intended no change in price, there 
was no action required on your part to register a bid on the additional 
quantity other than to acknowledge receipt of the amendment. In 
support of your position you cite the provision in each amendment 
stating that “Failure of your acknowledgment to be received at the 
issuing office prior to the hour and date specified may result in re- 
jection of your offer.” You also cite paragraph 7 of the Solicitation 
Instructions and Conditions, which provides the method for modifying 
bids or offers. In addition you cite a number of our decisions in support 
of your position that your unit price offer on Item 1 is applicable to 
Items 3, 4, and 5, by the mere acknowledgment of Amendment No. 3. 





“Ga fH © 


> eH CP he 


Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 149 


Your reference to decision B-152232, October 21, 1963, is not well 
taken since this decision concerned “late” telegraphic modifications. 
The acknowledgment of the amendment specifically stated the unit 
price and total price of the additional items. 

In decision B-153262, February 19, 1964, we stated : 


* * * we do not agree that an addendum which adds an item to an invitation 
for bids may be considered as requiring only that the bidder acknowledge its 
receipt in order to make his bid fully responsive to the amended invitation, 
assuming that the bidder has quoted prices for and taken no exception to the 
requirements of the original item of the invitation. 


Decision 36 Comp. Gen. 259, dated October 1, 1956, is not relevant 
since it concerned the evaluation of a bid that contained a condition 
as to the number of radiographs to be furnished and the adjustment of 
price to be made in the event a greater or lesser number should be 
required. 

Your fourth cited decision 48 Comp. Gen. 757, May 27, 1969, while 
resembling your situation, is easily distinguished. In this case the bid- 
der inserted in the price column, beside the items, the mark “—--.” We 
held that : 

Absent a specific requirement that if an item is to be furnished at no cost it 
should be stated in so many words (see B-165549, February 12, 1969), we do not 
think that the Renick bid was nonresponsive per se because of the “~ — —” next 
to the data items. 

The entry of a “— ~ ~” is certainly less clear an indication of intent than 
either a dollar price entry or a statement like “No charge.” But it is a more 
meaningful expression of intent than a mere blank space. The “— — -,” it seems 
to.us, shows two things. First, the bidder was aware of the necessity to insert 
something next to the item; in other words, the bidder had not overlooked the 
item. Second, after considering the matter, the bidder decided not to insert a 
price for the item. The affirmative corollary is that the bidder obligated itself 
to furnish the data without cost to the Government. Therefore, while there is 
no explicit indication that the data was to be supplied at no cost, the bidder’s 
intent to do so was clear and the failure to state this intent in a more positive 
fashion did not render the bid nonresponsive. 

In your case, however, no indication or affirmative action was made 
or taken other than acknowledgment of the amendment. Three 
altevnatives were thus presented: (1) as you suggest, the bid was 
modified to supply not only the tanks for Item 1, but also for Items 
3, 4, and 5, plus data Item 6, at the unit price stated for Item 1; (2) 
at the other extreme, that you would supply all items for the aggregate 
price stated for Item 1; and (3) the view of the contracting officer, 
that you acknowledged receipt of the amendment but that you were 
only interested in bidding on Items 1 and 2. The first and second 
alternatives cannot be considered reasonable since no affirmative action 
was taken to relate the unit price or aggregate price of Items 1 and 2 
to the additional Items 3, 4, 5, and 6. The contracting officer’s inter- 
pretation is reasonable and consistent with provisions of the 
solicitation. 
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The bid submitted in the original solicitation and not withdrawn 
(Items 1 and 2) could not and did not become invalid because you 
did not submit a bid on the additional quantities in Items 3, 4, 5, and 
6, since the solicitation and amendments permitted a bid on all or any 
part of the quantities involved, and award by the contracting officer 
in quantities less than stated in the solicitation. 

In view of the above, your protest must be denied. 

We have noted that all but one of the other offerors also failed 
to price the amendments. This failure may well have been due to the 
form of Amendment No. 8 which provided no space for the insertion 
of prices, nor did it specifically call for prices on the additional items 
to be set out in the bid form. We think this situation could have been 
prevented by so formulating the amendment as to leave no doubt 
about what was required. We are calling this situation to the attention 
of the contracting agency to preclude any recurrence. 


[ B-127036 J 
Savings Deposits—Set-Off—Tax Indebtedness—Military Personnel 


The status of savings deposits as part of the salary and wages of enlisted mem- 
bers of the uniformed services is not affected by the act of August 14, 1966, which 
amended 10 U.S.C. 1085, to provide a new savings deposit program and to 
exempt the deposits from liability for debt, including any indebtedness to the 
United States, and the deposits, therefore, are subject to levy by the Internal 
Revenue Service (26 U.S.C. 6331(a)) for unpaid taxes. The 1966 act merely 
continued in effect the provisions of an earlier act than the 1954 Internal Rev- 
enue Oode under which a member’s deposits were not exempt from levy for 
unpaid taxes, and savings deposits are not included in the enumeration of 
property exempted from tax levy in the Internal Revenue Code, the Federal 
Tax Lien Act of 1966, or other legislative provisions prescribing tax levy 
exemptions. 


To the Secretary of Defense, September 3, 1969: 





Further reference is made to letter dated August 5, 1969, from the 
Assistant Secretary of Defense (Comptroller) requesting a decision 
as to whether savings deposits, including interest thereon, authorized 
under 10 U.S.C. 1035, are to be considered a part of a member’s salary 
and wages which are subject to levy by the Internal Revenue Service. 
The question was discussed in Department of Defense Military Pay 
and Allowance Committee Action No. 431. 

Section 6331(a) of the Internal Revenue Code, 26 U.S.C. 6331(a), 
provides that if any person liable to pay any tax neglects or refuses 
to pay the same within 10 days after notice and demand, it shall be 
lawful for the Secretary of the Treasury or his delegate to collect 
such tax by levy upon all property and rights to property (except 
such property as is exempt under section 6334) belonging to such 
person. It is further provided in subsection 6331(a) that: 
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* * * Levy may be made upon the accrued salary or wages of any officer, 
employee, or elected official, of the United States, the District of Columbia, or any 
agency or instrumentality of the United States or the District of Columbia, by 
serving a notice of levy on the employer |(as defined in section 3401(d)) of such 
officer, employee, or elected official. * * * | 


Subsection 6334(a) exempts from levy certain property there enu- 
merated, none of which includes the property here involved. Subsection 
6334(c) provides that : 

Notwithstanding any other law of the United States, no property or rights to 


property shall be exempt from levy other than the property specifically made 
exempt by subsection (a). 


In our decision of August 10, 1956, 86 Comp. Gen. 106, we held 
in effect that subsection 6334(c) nullified all previous special exemp- 
tion provisions and superseded any exemption previously recognized 
by the accounting officers and only the property enumerated in sub- 
section 6334(a) shall be exempt from levy. Therefore, it was our 
view that savings deposits under the former program for enlisted 
members (10 U.S.C. 1035) were subject to levy under 26 U.S.C. 6331. 

The act of August 14, 1966, Public Law 89-538, 80 Stat. 347, 
amending 10 U.S.C. 1035, virtually abolished the former enlisted 
members’ deposits system and substituted a program whereby a mem- 
ber of the Armed Forces who is on permanent duty outside the United 
States or its possessions may deposit during that tour of duty not 
more than his unallotted current pay and allowances in amounts of 
$5 or more with any branch, office or officer of a uniformed service 
and receive interest on such deposits at a rate prescribed by the Presi- 
dent not to exceed 10 per centum a year on such deposits up to a 
maximum amount of $10,000. By Executive Order No. 11298, dated 
August 14, 1966, the President prescribed that such deposits shall 
accrue interest at the rate of 10 percent per annum computed 
quarterly. 

As provided by the act of August 14, 1966, 10 U.S.C. 1035(d) was 
amended to read as follows: 

(d) An amount deposited under this section, with interest thereon, is exempt 
from liability for the member’s debts, including any indebtedness to the United 


States or any instrumentality thereof, and is not subject to forfeiture by sen- 
tence of a court-martial. 


Since the act of August 14, 1966, specifically provides that members’ 
savings deposits are “exempt from liability for the member’s debts, 
including any indebtedness to the United States or any instrumentality 
thereof,” and the law was enacted subsequent to the approval of the 
Internal Revenue Code of 1954, it is indicated that doubt exists as to 
the effect of 26 U.S.C. 6331 on such deposits under established rules 
of statutory construction. 

The present subsection (d) of 10 U.S.C. 1035, enacted in 1966, 
merely continues in effect a similar subsection (d) that appeared in 
the former section 1035 relating to enlisted members’ deposits. Such 
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former subsection (d) was a codification of section 3 of the act of 
July 15, 1954, ch. 518, 68 Stat. 485, enacted prior to the Internal 
Revenue Code of 1954, which was approved August 16, 1954. There 
is nothing in the legislative history of the 1966 law which indicates 
that the Congress had any intention of exempting a member’s deposits 
from levy for taxes. 

Under the plain terms of subsection 6334(c), only the property 
or rights to property specifically enumerated in subsection (a) are 
exempt from levy. While the 1966 act (including the current form of 
10 U.S.C. 1035(d)) was enacted after the Internal Revenue Code of 
1954, the earlier subsection 1035(d) covered exemptions other than 
exemption from levy for taxes and, since that subsection, in and before 
1966, did not authorize exemption from tax levy, it is believed that in 
continuing that subsection in 1966 in substantially its then existing 
form, the Congress did not intend to enlarge its coverage to include 
exemption from levy for taxes. In that connection there is for noting 
that section 104(c) of the Federal Tax Lien Act of 1966, approved 
November 2, 1966, 80 Stat. 1125, 1137, enacted subsequent to the act 
of August 14, 1966, added categories (6) and (7) to the enumeration 
of property exempt from levy under 26 U.S.C. 6334(a). Had the 
Congress intended members’ savings deposits to be exempt from levy, 
it would seem that a specific provision therefor would have been made 
in the act of November 2, 1966, or in section 812 of the act of June 21, 
1965, Public Law 89-44, 79 Stat. 170, or section 406 of the act of 
August 28, 1958, Public Law 85-840, 72 Stat. 1047, which added 
categories (5) and (4), respectively. 

In view of the foregoing, the question presented is answered in the 
affirmative. 

[ B-165852 J 


Bids—Mistakes—Correction—Nonresponsive Bids 


In recommending the termination of a purported contract that had been awarded 
to a bidder permitted to correct its bid price because it had been erroneously 
computed on estimated requirements 24 times the Government’s true estimate 
and the mistake may have affected the amount bid, and that the correction was 
tantamount to the submission of a second bid, the United States General 
Accounting Office (GAO) did not exceed its review authority. The standard of 
review pursuant to the Wunderlich Act (41 U.S.C. 321, 322) applies to contract 
disputes and not to mistakes in bid, and the finality of an administrative deter- 
mination does not apply to questions of law. For years GAO decided all ques- 
tions concerning corrections of bid mistakes, and even with the delegation of such 
authority, the Comptroller General is not deprived of the right to question admin- 
istrative determinations, nor the bidder of the right to request his decision. 


Contracts—Awards—Erroneous—Nonresponsive Bidder 


Where the correction of d bid was improper, the fact that the correction was 
permitted by an authorized Government agent does not estop the Government 
from terminating the purported contract. Although withdrawal of the erroneous 
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bid could have been permitted, correction was precluded as the intended bid 
could not be substantially determined from the invitation or bid. The bid 
protest procedures used having conformed to section 20.2, Title 4, Code of Fed- 
eral Regulations, and the contractor timely informed its interests could be 
adversely affected and given an opportunity to present its views, termination 
of the partially performed contract was neither prejudicial to the contractor 
nor adverse to the best interests of the Government, and was required in order 
to preserve the integrity of the competitive bidding system. 


To the Airosol Company, Inc., September 3, 1969: 


Further reference is made to a letter dated August 15, 1969, from 
your attorney in support of a request for reconsideration of our deci- 
sion of July 24, 1969, 49 Comp. Gen. 48, wherein we advised the Admin- 
istrator, General Services Administration, to terminate a purported 
contract awarded to Airosol under invitation for bids No. FPNGC- 
A-70283. 

In brief, we held in our decision that there was a reasonable basis 
for concluding that Airosol’s action, in erroneously computing its 
bid price on estimated requirements 24 times the Government’s true 
estimate, may have affected the amount of the bid the company other- 
wise would have made. We felt that the Government’s action in 
permitting correction of the bid after opening, to apply the same 
indicated unit rate to the Government’s true estimated requirements 
which were only 1/24th of the quantity on which your bid was based 
was tantamount to permitting a second bid. This, of course, cannot 
be allowed under competitive bidding procedures since the statutes 
requiring advertisements for bids and the award of contracts to the 
lowest responsible bidders are designed to assure to the Government 
the benefits of full and free competition, and therefore are to be 
applied so as to avoid any partiality or favoritism to, or any prejudice 
against, any bidder. We have in pursuance of these principles estab- 
lished the rule that the rights of other bidders require denial of a 
downward correction of any bid which would displace a lower bidder, 
except where the correct bid can be ascertained substantially from the 
invitation and the bid itself. See the cases cited in our first decision 
in this matter. 

Your attorney submits that you are entitled to retain your contract 
and has requested that we rescind our decision because of any or all 
of the following: 


(1) The Comptroller General has reversed the Administrative Procuring 
Office’s determination in a manner that is beyond the scope of his review 
authority. 

(2) In the circumstances of this case, the principle of estoppel should be 
applied against the Government. 

(8) The Airosol contract should not be disturbed since there has been partial 
performance thereunder and the parties cannot be restored to their status quo. 

(4) The termination of Airosol’s contract is completely adverse to the best 
interests of the Government. 
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The position taken by your attorney, that we have exceeded our 
authority to review and reverse the administrative action in this case, 
is based upon the contention that we are precluded from deciding de 
novo whether a mistake should have been corrected, unless the admin- 
istrative decision does not measure up to the standards of review 
established by the Wunderlich Act of May 11, 1954, 68 Stat. 81 (41 
U.S.C. 821,322). 

The cited act applies only to administrative decisions rendered pur- 
suant to a contractual provision relating to the finality or conclusive- 
ness thereof. Under section 2 of the act (41 U.S.C. 322) administrative 
decisions on questions of Jaw may not be made final. Since mistakes in 
bids are not disputes arising under a contract there is no basis for 
applying “Wunderlich” standards to the instant matter. Historically, 
questions concerning corrections of mistakes in bids were for a number 
of years all decided in this Office, until authority to make such correc- 
tions was expressly granted by this Office to various agencies and 
departments of the Government. For example, see B—101323, March 21, 
1951, and 88 Comp. Gen. 177 (1958). Such authority was granted sub- 
ject to the express condition that the procedure authorized cannot 
operate to deprive a bidder of his right to have the matter determined 
by this Office. Moreover, section 1-2.406-3(e), Federal Procurement 
Regulations, provides that nothing contained in the regulatory pro- 
visions which permit administrative correction of mistakes, FPR 
1-2.406-3, shall deprive the Comptroller General of his right to ques- 
tion the correctness of any administrative determination made there- 
under nor deprive any bidder of his right to have the matter deter- 
mined by the Comptroller General should he so request. Accordingly, 
we do not agree with the position taken that we have exceeded our 
review authority in this matter. 

Secondly, it is argued that the Government is estopped from termi- 
nating Airosol’s contract since an authorized Government agent acted 
positively in permitting correction of Airosol’s bid and Airosol relied 
to its detriment upon the amended contract by setting aside manufac- 
turing space in its plant as well as making commitments for various 
items required in the performance of this contract. 

While GSA took the position that Airosol’s mistake was obvious 
and its price for one twenty-fourth of the estimated quantity contem- 
plated in its bid could be ascertained substantially from the bid by 
simply dividing by 24, we believe it is plain that the bid in no way 
indicates either that Airosol intended to bid for the Government’s 
true estimated requirements, or what its bid therefor would have been 
in view of the reasonable probability that Airosol’s bid was based in 
some degree upon a quantity discount, the amount of which obviously 
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could not be determined from the bid itself. Although withdrawal of 
your bid under these circumstances could have been permitted, the 
regulations preclude correction if such action would result in displace- 
ment of one or more low acceptable bids unless the correct bid was 
determinable substantially from the invitation and bid itself. Since 
it is our view that the correction in question was improper, we do not 
believe the Government either can or should be estopped from termi- 
nating the purported contract with Airosol upon recognition of its 
impropriety. 

In this regard we note the objection raised by your attorney to the 
effect that Airosol should have been notified of the protest when filed. 
However, it was not until sometime after receipt of the administrative 
report on April 17, 1969, that we were able to consider the merits of 
this protest. When it was determined that the protest might require 
action by this Office which would adversely affect Airosol’s interests 
we immediately advised you thereof and provided you with an oppor- 
cunity to present your views, which were in fact considered prior to 
our decision. We believe therefore that such action did not result in 
any prejudice to your position, and was strictly in accordance with 
the provisions of section 20.2, Title 4, Code of Federal Regulations, 
which govern bid protest procedures in this Office. 

With respect to the point raised that the Airosol contract should 
not be disturbed because there has been partial performance there- 
under and the parties involved cannot be restored to their status quo, 
we cannot agree since we find no legal basis for authorizing additional 
purchases of the subject items from Airosol under an unauthorized 
contract. We believe the action suggested would seriously jeopardize 
the integrity of the competitive bidding system, and, further, that 
the status quo can best be restored by awarding a contract for the 
remainder of the term to the bidder who would have received the 
award but for the unauthorized correction made to your bid. 

The argument is also made that termination of Airosol’s contract 
is completely adverse to the best interests of the Government since 
the Administration might find itself without a contract source should 
Trio decide at this time not to accept a contract. In this regard it 
is our view that the position taken by Trio throughout this protest 
that the Airosol contract was invalid and that award should be made 
to Trio, constitutes a manifestation of Trio’s intent to extend its offer 
during the pendency of the protest and would preclude any effort on 
its part to reject an award. 

Finally, we have noted your attorney’s agreement with the analysis 
in our decision concerning the invitation’s lack of clarity in stating 
the bidding units for these items, and the further argument that since » 
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you did not draft the language you should not be held responsible for 
any losses resulting therefrom. As a general rule, we would agree that 
a party who drafted ambiguous contract language could not hold the 
other contracting party to the drafter’s interpretation of ambiguous 
language if such other party possessed a contrary, but reasonable, 
understanding of the agreement. However, such is not the posture of 
this case since both parties were fully aware of the Government’s true 
estimate and bidding unit prior to award of the purported contract. 
Moreover, the losses, if any, occurred not because of a contract entered 
into without a mutual understanding of its terms, but rather from the 
unauthorized acceptance of what amounted to a new bid after opening 
based upon the Government’s true estimated requirements. 

For the reasons stated above, we must adhere to our previous 
decision. 

[ B-167185 J 


Contracts—Specifications—Administrative Determination Conclu- 
siveness—General Accounting Office Function 


The administrative choice of one of two possible methods of producing plastic 
weathershields for gun mounts authorized to be procured by negotiation under 
10 U.S.C. 2804(a) (10), as the item was impracticable to obtain by competition, 
is not subject to legal objection, absent evidence the contracting agency acted 
arbitrarily in determining that the lay-up over foam concept selected was 
feasible and practical. On issues of a technical nature, the United States General 
Accounting Office (GAO) must rely on the judgment of contracting officials 
possessing the expertise GAO lacks—officials who have the responsibility of 
drafting specifications that are adequate to meet the minimum needs of the 
Government. Therefore, in a dispute concerning the technical aspects of the 
method selected to produce weathershield—a method widely used in industry 
for several years—the administrative position is upheld. 


Contracts—Negotiation—Changes, Ete.—Oral v. Written 


Although in negotiating a contract under 10 U.S.C. 2304(a) (10), the mandate 
of 10 v. 8.0. 2304(g) for discussions with all responsible offerors within a com- 
petitive range was met by providing opportunity for price and technical proposal 
changes, the oral notice of significant delivery changes did not meet the standards 
of paragraph renee of the Armed Services Procurement Regulation that 
significant changes in ents must be by written amendment and that 


requirem 
an oral notice should be used only in very limited circumstances. The failure 
to observe the regulation was a serious deficiency in the negotiation process, 
but all offerors having been given. ample opportunity to respond to the oral 
advice, a legal objection to the validity of. the award would not be justified. 
However, corrective action should be taken to prevent a repetition of the 


To the Secretary’ of the Navy, September 3, 1969: 


Reference is made to a letter dated July 18,1969, from the Deputy 
Commander, Purchasing, Naval Supply Systems Command, forward- 
ing a report on the protests by EFMC Corporation and Privitt Plastics, 
Inc., against the award of a contract to Swedlow, Inc., under request 
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for proposals No. N00197-69-R-0021, issued by the Naval Ordnance 
Station, Louisville, Kentucky. We also make reference to letters dated 
August 6 and 19, 1969, from the Acting Deputy Commander and the 
Deputy Commander, Purchasing, Naval Supply Systems Command, 
furnishing relevant documents which had not been included as part 
of the original report. 

The request for proposals (RFP) was issued on March 7, 1969, 
covering 12 plastic weathershields for gun mounts. Negotiation was 
authorized under 10 U.S.C. 2304(a) (10) which permits negotiation 
of a contract when it is impracticable to obtain competition. Proposals 
were required to be submitted in two separate sections, the first relat- 
ing to all the technical aspects of the procurement, the second covering 
all the cost aspects thereof. Page 11 of the RFP admonished prospec- 
tive offerors that the Government required delivery of the first 
weathershield 270 days after the date of the contract and one every 30 
days thereafter until the entire quantity had been delivered. Offerors 
were authorized to submit accelerated delivery schedules. The method 
of evaluating offers in terms of delivery schedules was stated as 
follows : 

Offerors offering delivery of each quantity within the applicable delivery 
period specified above will be evaluated equally as regards time of delivery. 
Offerors offering delivery of a quantity under such terms or conditions that 
delivery will not clearly fall within the applicable delivery period specified 
above will be considered nonresponsive and will be rejected. Where an offeror 
offers an earlier delivery schedule than that called for above, the Government 
reserves the right to award either in accordance with the REQUIRED schedule 
or in accordance with the schedule offered by the offeror. If the offeror offers 
no other delivery schedule, the delivery schedule stated above shall apply. 

On page 17 of the RFP appeared provisions concerning first article 
approval. It was therein specified that one weathershield was to be 
delivered to the Naval Ordnance Station at Louisville within 210 
calendar days from the date of the contract. 

On March 13, 1969, amendment No. 1 was issued, adding to the 
RFP a list of Government-furnished property, offered on an “as is” 
basis, and providing that such property was being made available 
subject to applicable clauses of the Armed Services Procurement 
Regulation (ASPR). 

On March 20, 1969, a briefing conference for the benefit of inter- 
ested companies was’ conducted at the Naval Ordnance Station in 
Louisville. Representatives from all three of the involved companies 
were present. Minutes of the meeting indicate that Navy personnel 
revealed the following information : 


* * * On page 10, item m, where we give a choice of two means of attaching 
reinforcing beams inside the shield structure, you can either mold them sep- 
arately and bond them in as in method two or lay them up in place over foam. 
We are going to delete method two. You must lay up over foam. We are not going 
to allow secondary bonding. We have had a lot of trouble with bond lines be- 
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tween the shield and beam. There is beam tooling available wh'ch probably 
would be available for you to use to make foam molds. 


The referenced portion of the original RFP provided us trollows: 


(m) Note 7 of drawing calls for the beams to be bonded to the shell with ad- 
hesive per MMM-—A-182, in accordance with Mil—A-9067. This documentation is 
being revised to specify that assembly of the beams to the shell is to be accom- 
plished by either of the methods listed below. Vendor will be required to notify 
the procurement agency which method has been selected. This method shall 
then become mandatory and will be a part of the contract when it becomes final. 


Method 1 
Fabrication of the beams over pre-forms of foam (Mil—C-8087, Type II, Class 2) 
directly in the shell. This will eliminate all secondary bonds. 


Method 2 
Separate fabrication of the beams and the shell with secondary bonding of the 
beams to the shell with adhesive (Film type) per MMM-—A-132, Type I, Class 3. 


On April 4, 1969, amendment No. 2 was issued. It extended the date 
set for receipt of proposals to April 14 (confirming a telegram dated 
March 27, 1969), and also made certain changes in the technical aspects 
of the procurement. Included in these changes was this: 


During the Vendor Briefings of 20 March 69 “Method 2” of Note (M) was 
deleted. ‘Method 2” is hereby reinstated as follows: 

Separately molded reinforcing beams may be assembled to the shell utilizing 
secondary bonding methods with adhesive per MMM-A-132, Type I, Class 3, in 
accordance with MIL—A-9067. All such joints shall have the minimum mechan- 
ical properties listed in Table 1 of MM~—A-182 under Type I, Class 3. 


Three proposals were received on April 14, 1969, from the following 
companies in the stated amounts: 
Company Unit Price 


Privitt Plastics, Inc. (Privitt) $18,876.30, less 14%, 10 days 
Swedlow, Inc. (Swedlow) 20,542.50, net 
EFMC Corporation (EFMC) 26,598.24, less 14%, 10 days 


The technical section of each offeror’s proposal was submitted to 
technical personnel for evaluation. It is reported that in connection 
with such evaluation, Navy personnel visited each of the offerors. The 
memorandum of the visits states : 


BACKGROUND—Due to the need to resolve technical proposal problems and 
the need to establish positive delivery schedule dates, Mr. Homer Sparks and 
Mr. John Doering visited the three subject companies. [Italic supplied.] 


The Navy officials conducted the visits of the three companies between 
May 12 and 15, 1969. The conclusions reached were as follows: 


5. SUMMARY—No positive decision as to award of contract can be made at 
this time until we receive confirmation of the information requested as a result 
of a visits. Keeping this fact in mind, the writers have come to the following 
con ons: 


a. A great deal more confidence in the beam layup on foam concept has been 
generated. Both Swedlow and Privitt stated that this concept is not pushing the 
state of the art and that this was not considered an R&D effort on their part 
regardless of the fact that this has not been done on weathershields in the past. 

b. All three companies are capable of producing the requirements of this 

rocurement. It is pointed out that Swedlow, Inc., has adequate facilities and 
more than adequate amount of engineering talent, production talent and 
experience in the field of GRP structures. 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 159 


ec. Although somewhat smaller in all respects than Swedlow, EFMC has pro- 
duced this requirement in the past; therefore, has the beginning experience 
necessary and knowledge of the tooling which will greatly assist them if they 
should be awarded a contract for this requirement. 

da. Privitt Plastics is a small, new, but very aggressive company. They demon- 
strated that they have some knowledge of the complexity of this requirement but 
their talent in the manufacturing of components of this size is very limited. It is 
our opinion that, given a sufficient amount of time (more than available for 
this contract), Privitt would be able to produce this requirement. 


6. The Navy’s requirement for these shields will be the key to the placing of 
the contract. Based on a contract award by 1 June and delivery of 30 December, 
it is the opinion of the writers at this point in time that EFMC is in the most 
favorable position to meet delivery requirements. However, it is also believed 
that if Swedlow desires to put forth the effort required and experiences no major 
problems, they could also make timely deliveries. It is most important that cog- 
nizant personnel give full consideration to our requirements and all possible 
time available be allowed for the delivery of this requirement: 


It is reported that as a result of these visits, Swedlow and Privitt 
revised their technical proposals, which made them technically quali- 
fied. The administrative report further states: 


* * * They also indicated that they could meet the new delivery schedule, 
and revised their price proposals as follows: 
Privitt Plastics $22,875.00 
Swedlow, Inc. 22,989.00 


The contracting officer’s statement of facts relates, in addition: 


* * * All three offerors were apprised during the visits that the delivery 
schedule had been changed to delivery of the prototype in October 1969 and 
delivery of production units to start in December 1969. 


In a letter dated May 20, 1969, Privitt submitted a revised cost 
breakdown indicating, among other things, a rather substantial in- 
crease in manufacturing man-hours required. 

A telegram dated May 29, 1969, from Swedlow was received at the 
contracting office on June 2, 1969, and read, in part: 


CONFIRMING THE VERBAL ADVICE OF MESSRS GREGG AND SULLI- 
VAN ON 5/29/69; IF AWARDED A CONTRACT UNDER RFP N00197-69-R- 
0021, SWEDLOW CAN NOW ASSURE DELIVERY OF TWO WEATHHR- 
SHIELDS BY 12/3/69 BASED ON AWARD BY 6/2/69. 

On June 2, 1969, telephone calls were made from the contracting 
office to all three offerors. The calls were followed on June 3, 1969, by 
nearly identical telegrams to the offerors, stating as follows: 


CONFIRMING TELECON OF 2 JUNE 1969 BETWEEN * * * AND MR. 
SPARKS CLOSING OF NEGOTIATIONS ON RFP N00197-69-R-0021 IS CLOSE 
OF BUSINESS ON 3 JUNE 1969. ALL OFFERORS ARE HEREBY GIVEN 
THE OPPORTUNITY TO SUBMIT A BEST AND FINAL OFFER BY THAT 
DATH. THE GOVERNMENT, HOWEVER, RESERVES THE RIGHT TO RE- 
OPEN NEGOTIATIONS IF ONE OR MORE OFFERORS ARE SUBSE- 
QUENTLY FOUND NON-RBSPONSIBLE OR IF THRIR OFFERS ARH 
FOUND TO BE UNACCEPTABLHE. 


In response thereto, EFMC lowered its unit price to $23,964, while 
neither Privitt nor Swedlow altered its offer. The relative standing of 
the offers became : 
Privitt $22, 875 
Swedlow 22, 989 
EFMC 23, 964 
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On June 4, 1969, award was made to Swedlow. Privitt was not 
awarded the contract for the following reason : 
Privitt Plastics, Inc. notwithstanding their offer to meet the new delivery 


schedule, was unanimously determined by technical personnel and the Con- 
tracting Officer as being unable to meet the October 1969 prototype delivery. * * * 


The administrative report elaborates : 

2. The Master Program Schedule submitted by Privitt Plastics in their original 
offer shows that prototype fabrication (first article) would require twenty-four 
(24) weeks plus shipping time. As a result of the visit made to Privitt Plastics, 
Privitt reduced prototype fabrication time by two weeks, to twenty-two (22) 


weeks plus shipping time. Their new delivery schedule is short by two weeks of 
meeting the October 1969 delivery of the prototype. 


EFMC has raised a series of questions concerning the total contract 
cost, none of which appears to pose legal problems. The factual answers 
that have been included as part of the administrative report are being 
forwarded separately to EFMC by letter of this date. These responses 
adequately dispose of this portion of the protest. 

A second matter covered in EFMC’s letter of June 9, 1969, to the 
contracting officer, is entitled “Ambiguous Requirements and Specifi- 
cations in RFP.” However, that company’s complaint seems not to be 
that the RFP was ambiguous, but rather that award on the basis of 
the “undesigned, untested” layup-over-foam method of production 
permitted by the RFP will expose the Government to certain “pit- 


falls.” These are alleged to be: no acceptable production method; no 
acceptable quality assurance method not involving extended and 
costly inprocess inspection; and no approved design. 

In response, the contracting officer has stated : 


* * * It was the opinion of. technical personnel that the layup over foam 
method of fabrication is both feasible and practical. Industry has widely 
used this method of fabrication for several years, not on the particular item 
involved but on other items as large and complex. It will be noted in enclosure 
(8) that both Swedlow and Privitt stated that the layup over foam concept is 
not pushing the state of the art and that layup over foam was not considered 
an R&D effort on their part regardless of the fact that this had not been done 
on weathershields in the past. 


The issue presented is of a technical nature. The responsible Gov- 
ernment officials, possessing in this regard the expertise that we lack, 
have determined the layup-over-foam method of production to be a 
satisfactory way of manufacturing an acceptable product. It has been 
the consistent position of our Office that in such matters we must defer 
to the judgment of the administrative agency in the absence of evi- 
dence that the agency has acted arbitarily. B-164615, August 26, 
1968, and cases cited therein. We find no such evidence here. More- 
over, it is well established that the drafting of specifications adequate 
to meet the minimum needs of the Government is the proper function 
of the procuring agency which is not subject to legal objection by 
this Office. 17 Comp. Gen. 554 (1938). 
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A third question, raised both by EFMC and Privitt, concerns the 
conduct of negotiations. EFMC contended in its June 9, 1969, letter 
to the contracting officer : 

Negotiation or discussions were not conducted with EFMC, although BFMC 
was within a “competitive range”—Reference U.S.C. 2304(G). 

EFMC has further stated : 


Total communication with EFMO was one telegram asking for best and final 
offer (which had to be answered within 3 hours by EFMC), on 3 June 1969. * * * 


Privitt stated in its letter of June 10, 1969, to this Office: 


Privitt Plastics, Incorporated quoted a 150 day delivery schedule but should 
have been HVALUATED on 270 day delivery schedule which was set forth on 
page 11, paragraph 11 of the RFP. This requested delivery requirement was 
never amended, so far as we are aware, other than in informal conversations. 


* * * * 2 * * 


Privitt would call to the attention of the General Accounting Office the com- 
plete lack of “negotiations” on the part of the Navy. If there were questions 
concerning our ability to meet delivery schedules we strongly feel that we should 
have been offered the opportunity to discuss these questions and present addi- 
tional information on our behalf. 


In our opinion, the administrative record as summarized above 
amply demonstrates that all offerors were given opportunities to alter 
their price proposals and that both Privitt and Swedlow were asked 
to (and did) amend their original technical proposals. Inasmuch as 
there were discussions with all responsible offerors within a competi- 
tive range pursuant to the mandate of 10 U.S.C. 2304(g), the protests 
do not state a legal basis for objection in this regard. Moreover, 
EFMC’s complaint concerning the time allowed for submission of 
a best and final offer does not appear to present grounds for us to 
question the actions of the Government officers. EFMC was given 
telephone notice the previous day of the imminent closing of negotia- 
tions and was in fact able to respond with a timely price reduction 
of almost $32,000. Further, it is reported that during the visit to 
EFMC in May 1969 certain questions relating to its cost proposal 
were raised. However, EFMC did not at that time choose to change 
its initial price offer. 

However, a serious deficiency in the negotiation process was the 
failure of the procurement officials to observe the requirements of 
Armed Services Procurement Regulation (ASPR) 3-805.1(e) which 
provides as follows: 

(e) When, during negotiations, a substantial change occurs in the Govern- 
ment’s requirements or a decision is reached to relax, increase or otherwise 
modify the scope of the work or statement of requirement, such change or modi- 
fication shall be made in writing as an amendment to the request for proposal 
or request for quotations, and a copy shall be furnished to each prospective 
contractor. See 3-505 and 3-507. Oral advice of change or modification may be 
given if (i) the changes involved are not complex in nature, (ii) all prospective 


contractors are notified simultaneously (preferably by meeting with the con- 
tracting officer), and (ili) @ record is made of the oral advice given. In such 










162 


instances, however, the oral advice should be promptly followed by a written 
amendment verifying such oral advice previously given. The dissemination of 
oral advice of changes or modifications separately to each prospective bidder 
during individual negotiation sessions should be avoided unless preceded, accom- 
panied, or immediately followed by a written amendment to the request for pro- 
moe oe ‘inl for quotations embodying such changes or modifications. [Italic 
supplied. 


No written amendment to the RFP relative to the more urgent 
delivery requirements was ever issued, and no explanation or justifi- 
cation has been presented to our Office with reference to this deficiency. 

The record does indicate, however, that all offerors were given oral 
advice of the significant change in the Government’s delivery require- 
ments, Oral notice of a substantial change in the Government’s require- 
ments is permitted under ASPR 3-805.1(e) only in very limited cir- 
cumstances, and even then the oral notice is required to be “promptly 
followed by a written amendment verifying such oral advice previously 
given.” Additionally, when under the circumstances oral advice is 
justified by the regulation, such advice is required to be given to all 
offerors “simultaneously.” The benefits to be derived from issuance 
of a written amendment are evident. The procurement officials of 
the agency are assured that notice of the complete change is in fact 
communicated to the proper officials of all competitive offerors and 
that all the aspects of the change referenced to the applicable RFP 
provisions are included in the notice. The possibility of charges of 
fraud or favoritism is thereby eliminated or reduced. Also, the written 
amendment and acknowledgment of its receipt provide a firm basis 
for reviewing and justifying a challenged procurement action. More- 
over, the Government is assured that the resulting contract, as a legal 
document, will embody the new changed terms rather than the old 
terms. 

Because EFMC and Privitt were given oral notice of the change in 
delivery requirements and ample opportunity to respond to this 
change, we do not think we would be justified in interposing a. legal 
objection to the validity of the award made to Swedlow. Accordingly, 
the protests of EFMC and Privitt are denied. 

However, we think the above-noted deficiency in the negotiation 
process is a serious one, and we strongly recommend that corrective 
action be taken to prevent repetitions, 


[ B-154497 J 


Contracts—Labor Stipulations—Federally Financed Projects— 
Jurisdiction 


The funds withheld from federally aided or financed construction contracts to 
which the United States is not a party for wage underpayments that normally 
would be distributed by States or other recipients who are parties to the con- 
tracts and have the primary responsibility for the administration of the labor 
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stipulations of the contracts, but for the fact that the workers cannot be located, 
should not be transmitted 'to the United States General Accounting Office (GAO) 
as the Federal-aid labor standards statutes do not confer on GAO authority simi- 
lar to that contained in the Davis-Bacon Act and the Work Hours Act of 1962, 
to make direct payments to laborers and mechanics from withheld contract 
earnings as restitution for wage underpayments. However, claims for undis- 
tributed holdings which cannot be settled administratively may be submitted to 
the GAO Claims Division, 44 Comp. Gen. 561, modified. 


To the Secretary of Transportation, September 5, 1969: 


Reference is made to the letter dated May 23, 1969 (Reference 
26-50), from the Chief Counsel, Federal Highway Administration, 
requesting our decision on a matter involving the distribution of un- 
derpayments of wages to aggrieved workers under Federal-aid labor 
standards statutes which do not confer upon the General Accounting 
Office specific distribution authority. 

As pointed out in the submission, the Davis-Bacon Act, 40 U.S.C. 
276a, and the Work Hours Act of 1962 (Contract Work Hours Stand- 
ards Act), 40 U.S.C. 327, et seg., provide authority for the General 
Accounting Office to make direct payments to laborers and mechanics 
from amounts withheld from contract earnings of wages due them 
under Government contracts, but our Office does not have similar au- 
thority with respect to federally assisted construction contracts, 

The Chief Counsel states that since 1962, in connection with the 
Federal Aid Highway Program, amounts withheld under the Con- 
tract Work Hours Standards Act, and 23 U.S.C. 113, have been sepa- 
rated by the Federal Highway Administration as follows: 

(a) Amounts due for straight time pay for all hours worked (23 
U.S.C. 113) ; and 

(b) Amounts due for the overtime increment for overtime hours 
worked (40 U.S.C. 327-332). 


He further states that only the overtime increments which could be 
disbursed by our Office under its statutory authority have been for- 
warded here. 

He says that, as the Administration understands the decision re- 
ported at 44 Comp. Gen. 561, March 16, 1965, our Office will undertake 
distribution of restitution wages for straight time hours worked under 
Federal-aid labor standards statutes which do not confer upon us 
specific distribution authority, when the withholdings forwarded to 
the General Accounting Office are accompanied by a document evi- 
dencing the employer’s acquiescence in the withholding and consent 
to the subject distribution. The Chief Counsel says that he would 
appreciate being advised if this understanding is correct, in which 
event the Federal Highway Administration would proceed forthwith 
to institute appropriate procedures, 
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The pertinent language contained in the 1965 decision, referred to 
above, reads as follows in part on pages 563 and 564: 

In regard to the instructions contained in our circular letter of March 19, 1957 
(B-3368), we wish to point out that the “withheld funds” which that letter 
advises should be transmitted to our Office are those funds which are withheld 
under contracts specifically covered by the Davis-Bacon Act. Although our Office 
has disbursed wage underpayments under the Hight Hour Law as well as under 
labor standards provisions of other laws governing federally-aided or financed 
programs, such disbursements have been specifically limited to cases where the 
funds to cover wage underpayments were remitted voluntarily by the offending 
contractor or were withheld with his full acquiescence and consent to their dis- 
tribution. Disbursements by our Office in such cases is based upon considerations 
of courtesy and cooperation with the wage law enforcement agencies in the mat- 
ter of disbursing funds turned over to 'the Government for a specific use, and 
not upon legal jurisdiction to adjudicate disputed claims. 

While the above decision does refer to underpayments under labor 
standards provisions of “other laws governing federally aided or 
financed programs,” in actual practice there have been few, if any, 
instances in which we have in the past distributed funds withheld or 
remitted on account of wage underpayments under labor standards 
laws which do not give us specific distribution authority other than 
the Eight-Hour law. Since the passage of the Contract Work Hours 
Standards Act this practice has been virtually discontinued. 

As we understand the matter, the States or other recipients of Fed- 
eral assistance, who are parties to the contracts involved, are primarily 
responsible for the administration of the labor stipulations of the con- 
tracts, including the withholding and distribution of wage underpay- 
ments, and the Highway Administration’s concern is only with respect 
to balances due workers who cannot be located, the amounts of which 
are deducted from the Federal-aid payments. We assume that reason- 
able efforts are made in the first instance to locate these workers 
through their last-known addresses, and that any efforts which might 
be made by our Office would merely duplicate those already made. 

In these circumstances we believe that there is no substantial reason 
for our intervention in the distribution of amounts withheld to cover 
wage underpayments of employees of contractors on federally aided 
or financed contracts, to which the United States is not a party, and 
we therefore do not favor the institution of procedures by the High- 
way Administration for transmittal of such funds to this Office. Any 
claims against balances remaining in the hands of the Government by 
reason of such undistributed withholdings may be submitted to our 
Claims Division if they are not capable of administrative settlement. 


{ B-167641 ] 


Bids—Late—Uniform Time Act Effect 


Under an invitation providing for bids to be opened at 11 a.m. central standard 
time (c.#t.), on May 28, 1969, a bid hand-carried and delivered at 11:20 a.m., 
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c.s.t., after bids had been read was properly rejected as a late bid. The conten- 
tion that because the invitation did not indicate “‘c.s.t.” would be interpreted as 
central daylight savings time, 11 a.m., c.s.t., meant 12 noon, daylight savings 
time, ignores the fact that with the enactment of Public Law 89-387, effective 
April 1, 1967, there is no distinction between standard and daylight time, and 
that within each time zone there is only the preestablished standard time regard- 
less that during a certain portion of the year standard time is advanced 1 hour, 
thus making ‘standard time and the popular reference to “Daylight Saving Time” 
one and the same. To preclude future differences in opinion “local time at place 
of bid opening” will be substituted for “standard time.” 


To the Ryan Contracting Co., Inc., September 11, 1969: 


Reference is made to your letters of June 26, August 6 and 12, 1969, 
protesting against the refusal of the contracting officer to con- 
sider your bids submitted in response to invitation for bids No. 
DA-CW-66-69-B-0081. 

The subject invitation was issued on May 2, 1969, by the Memphis 
District, Corps of Engineers, requesting bids for stone dike construc- 
tion at Island No. 1, Kentucky, and Campbell, Kentucky, and provided 
for opening of bids at 11 a.m., c.s.t., May 28, 1969, at Memphis, 
Tennessee. Six bids were received and opened at the hour stated in the 
invitation. At 11:20 a.m., after the reading of bids had been completed, 
a representative of your company presented a bid which the Govern- 
ment representative refused to accept om the ground that it was ten- 
dered late. On June 12, 1969, award of contract under the invitation 
was made to the low bidder, Patton-Tully Transportation Company. 

In your letter of June 26, 1969, you contend that your bid was the 
lowest submitted and that the refusal to accept your bid was neither 
fair nor equitable. You state that the invitation indicated that bids 
were to be received until 11 a.m., c.s.t., and that your bid was presented 
prior to that time because 11 a.m., c.s.t., is the same as 12 noon, daylight 
savings time. You point out that there was no indication in the 
invitation that ¢.st would be interpreted to mean central daylight 
savings time. Hence, you contend that the invitation was ambiguous 
and misleading insofar as the bid opening time is concerned. 

Public Law 89-387, effective April 1, 1967, 15 U.S.C. 260a, provides 
in pertinent part, as follows: 


Sec. 3(a) During the period commencing at 2 o’clock antemeridian on the 
last Sunday of April of each year and ending at 2 o’clock antemeridian on the 
last Sunday of October of each year, the standard time of each zone established 
by the Act of March 19, 1918 (15 U.S.C, 261-264), as modified by the Act of 
March 4, 1921 (15 U.S.C. 265), shall be advanced one hour and such time as 80 
advanced shall for the purposes of such Act of March 19, 1918, as so modified, 
be the standard time of such zone during such period ; 

* o * : + + 

In all statutes, orders, rules, and regulations relating to the time of perform- 
ance of any act by any officer or department of the United States, whether in 
the legislative, executive, or judicial branches of the Government, or relating 
to the time within which any rights shall acerue or determine, or within which 
any act shall or shall not be performed by any person subject to the jurisdiction 
of the United States, it shall be understood and intended that the time shall 
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insofar as practicable (as determined by the Interstate Commerce Commission) 
be the United States standard time of the zone within which the act is to be 
performed. [Italic supplied. ] 

Having regard for the above-quoted provisions of law, it seems clear 
that there is no longer a distinction to be made between standard time 
and daylight time. Rather, within each time zone there is, sitice the 
enactment of Public Law 89-387, only the preestablished standard time 
regardless of the fact that during a certain portion of the year that 
standard time is advanced 1 hour. Hence, the standard time of the 
various zones and the popular reference to “Daylight Saving Time” 
must be considered as one and the same. This being true, there can be 
no doubt that your bid, which you hand delivered at 11:20 a.m. central 
standard time was late and, therefore, properly not for consideration 
for award of a contract. See paragraph 7(a) of the instructions to 
bidders( construction contract), Standard Form 22. 

While you contend that after the effective date of the Uniform 
Time Act of 1966, other Corps of Engineer districts and also other 
Government agencies have, notwithstanding the provisions of the act, 
distinguished between standard time and daylight savings time, that 
fact affords no legal basis for ignoring or waiving the specific 
provisions of the law and the invitation for bids. 

In that connection our Office in a decision dated October 4, 1967, 
B-162430, concerning a similar issue as here involved, held that a 
strict interpretation of the Uniform Time Act of 1966, was not required 
under the facts involved in that case. However, the factual situation 
in that case was substantially different from the facts involved in the 
instant case. Under the facts of our prior decision, a telegraphic bid 
modification was transmitted at a time when such bid modification 
could not have been based on knowledge of the other bids. In the instant 
case, knowledge of the other bids was possible since your bid was 
tendered 20 minutes after the bids were publicly opened. In such 
circumstances, the integrity of the competitive bidding system re- 
quired that your bid be rejected. See paragraph 2-303.5 of the Armed 
Services Procurement Regulation. Another important factual differ- 
ence is that under the facts of our prior decision, the bid opening 
occurred in Omaha, Nebraska, at a time when the Department of 
Transportation had deferred enforcement of the Uniform Time Act in 
Nebraska pending administrative proceedings concerning the reloca- 
tion of time zone boundaries in Nebraska and certain other States, 
In the instant case, the act was in effect in Tennessee during the period 
pertinent to your protest and no question of time zone boundaries was 
involved. In addition to the factual difference, it is reported that the 
records show that on four previous occasions in 1968, invitations from 
the District Office involved were issued with provisions that bids would 
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be opened at a certain time which was specified as “C.S.T.” It is further 
reported that you submitted timely bids in response to these invitations 
and that you apparently had your representatives attending the bid 
openings. Hence, it appears that you should have been well aware of 
the fact that central standard time was 1 hour advanced. 

In view of the foregoing your protest is denied. For your informa- 
tion it is administratively reported that the field offices of the Corps 
of Engineers have been instructed to use the phrase, “local time at the 
place of bid opening” in lieu of “standard time” in all future 
solicitations to preclude future controversies similar to the one here 
involved. 

Regarding the request in your letter of August 12, as to what steps 
you may take to appeal an adverse decision by our Office, you may be 
advised that our decision is final insofar as the administrative office 
is concerned. Any legal proceeding which you may desire to pursue 
in the courts is a matter for your determination and we cannot advise 
you with respect thereto. 


[ B-167430 } 


Gratuities—Six Months’ Death—Conflicting Claims—Parents and 
Persons in Loco Parentis 

The six months’ death gratuity authorized in 10 U.S.C. 1477 that is payable 
incident to the death of an enlisted member of the uniformed services and which is 
claimed by the decedent’s natural father and a cousin designated to receive the 
gratuity who is claiming a loco parentis relationship—one in which parental obli- 
gations are assumed without legal adoption—may not be paid to either claimant, 
absent more conclusive evidence or a judicial determination of entitlement. The 
evidence presented by both claimants is in conflict, as are the numerous court 
decisions respecting the determination of the term “in loco parentis,” and although 
a close ‘relationship existed between the decedent and the family of the person 
alleging the loco parentis relationship, the member prior to enlistment was self- 
supporting and lived where he chose. 

To First Lieutenant C. G. Moore, United States Marine Corps, 


September 12, 1969: 


Reference is made to your letter of April 16, 1969, submitting for our 
determination the question whether and to whom payment should be 
made of the 6 months’ death gratuity in the case of Lance Corporal 
Manual A. Soares, USMC, who died on October 8, 1968. 

The decedent is not survived by a widow or children. Claims for the 
gratuity have been received from John C. Gonsalves, the decedent’s 
cousin, residing at 109 Robeson Street, Fall River, Massachusetts, and 
Joseph (Jose) A. Soares, the decedent’s natural father, residing at 
223 Davis Street, in the same city. Mr. Gonsalves, the decedent’s cousin, 
was designated by him to receive the gratuity and is claiming as a 
person who stood in loco parentis to him. 





168 DECISIONS OF THE COMPTROLLER GENERAL [49 


The file shows that at the time of his enlistment on August 8, 1967, 
the decedent stated that he resided at 223 Davis Street, his father’s 
address, from 1961 until March 1967, and that from March 1967 to the 
date of his enlistment, he resided at 109 Robeson Street, the address of 
Mr. Gonsalves. The file shows further that he had been continuously 
employed from December 1962, until his enlistment, apparently was 
self-supporting and was free to come and go as he pleased during this 
period. 

In an affidavit in support of his claim for the 6 months’ death gra- 
tuity, Mr. Gonsalves stated that on or about February 1, 1966, the 
decedent came to live in his home because his father threw him out 
and that he continued to live with him until March 26, 1968. In a fur- 
ther affidavit submitted by Mr. Gonsalves and his wife it is stated that 
he had stayed with them since December 1964; that they assisted him 
financially when he needed it; consulted with him about his entry into 
the service; and that they regarded him as a member of the family and 
he regarded their home as his home. Affidavits by others are to the 
effect that he had lived with Mr. Gonsalves since 1964 and was treated 
as a son by them. 

Evidence submitted by the father of the decedent is to the effect that 
except for a period of 2 months in early 1966, when his son resided 
temporarily with the Gonsalves family, he lived with him and turned 
over all his wages to him. This evidence shows that he and the decedent 
had a common savings account which was closed out by his son in 
February 1967. In explanation of his son’s close association with the 
Gonsalves family the father stated that his son had been keeping com- 
pany with Mr. Gonsalves’ daughter and that they planned to marry. 
Also, he said that his son paid board while residing with the Gonsalves 
family. Affidavits furnished by the father’s friends are to the effect 
that when they visited in his home his son was living there and support 
his statement that his son had been keeping company with Mr. Gon- 
salves’ daughter. 

In a report dated January 30, 1969, the Marine Corps officer who 
investigated these conflicting claims stated that there is no concrete 
evidence that either of them is legally entitled to the gratuity. He ex- 
pressed the opinion, however, that the father has a provable claim. 
By endorsement of February 19, 1969, the officer recommended that 
payment be made to the father. 

Section 1477 of Title 10, United States Code, provides in pertinent 
part as follows: 

(a) A death gratuity payable upon the death of a person covered by section 


1475 or 1476 of this title shall be paid to or for the living survivor highest on the 
following list: J 
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(3) If designated by him, any one or more of the following persons: 
(a) His parents or persons in loco parentis, as prescribed by subsection (c) 


* « * * . * * 


(4) His parents or persons in loco parentis, as prescribed by subsection (c), in 
equal shares. 


* * * * * * * 


(c) Clauses (8) and (4) of subsection (a), so far as they apply to parents 
and persons in loco parentis, include fathers and mothers through adoption, and 
persons who stood in loco parentis to the decedent for a period of not less than 
one year at any time before he acquired a status described in section 1475 and 1476 
of this title. However, only one father and one mother, or their counterparts in 
loco parentis, may be recognized in any case, and preference shall be given to 
those who exercised a parental relationship on the date, or most nearly before 
the date, on which the decedent entered that status. 


Section 1475 of Title 10 of the Code has reference to members who 
die while in certain duty or travel statuses and section 1476 relates to 
certain persons who die within 120 days after discharge or release from 
active duty or inactive duty training. 

In decision of May 9, 1962, B-148095, we said that— 

The term “in loco parentis” as used in the cited statutory provisions (10 U.S.O. 
1475), and in a similar provision appearing in the National Service Life Insurance 
Act of 1940, 38 U.S.C. 701, is considered as referring to a person who has put him- 
self in the situation of a lawful parent by actually assuming the obligations inci- 
dent to the parental relationship without going through the formalities necessary 
to legal adoption. B—144905, April 17, 1961; Niewiadomski v. United States, 159 
F. 2d 683. It embodies the two ideas of assuming the pdrental status and dis- 
charging the parental duties. It clearly embodies more than furnishing material 
help to a close relative in need, such as the added elements of custody, control, 


care, and management of the individual concerned. See also Jensen v. United 
States, 78 F. Supp. 974, and Helfgott v. United States, 250 F. 2d. 818. 


The decisions cited in that decision as a basis for the rule stated 
therein followed, according to the courts, the established recognized 
common law meaning of the term “in loco parentis.” It is doubtful that 
on the basis of the facts as set out above and as presently understood, 
Mr. Gonsalves could be regarded as having stood in loco parentis to 
the decedent at any time under the rule of those decisions. 

However, in the case of Banks v. United States, 267 F. 2d 535, in- 
volving the question whether a person could stand in loco parentis to 
an adult, the court declined to follow the rule of the Niewiadomski 
case and its own decision in the Helfgott case, pointing out that the 
rationale of Niewiadomski had been disavowed by the deciding court 
in the later case of Thomas v. United States, 189 F. 2d 494, where the 
court concluded that there never was any generally accepted common 
law meaning of the term “in loco parentis,” and that the statute should 
be liberally construed to carry out the intention of the insured. 

The court said in the Banks case that the assumption of the in loco 
parentis relationship is primarily a question of intention, to be shown 
by the acts, conduct and declaration of the person alleging to stand 
in that relationship. It said further that the very nature of the rela- 
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tionship is such that it must reside in the minds and hearts of the 
parties involved. To provide proof of the existence of the relationship 
the court remarked that objective manifestations of the feelings must, 
of course, appear and that generally these are to be looked for not only 
in things done and given to each other, but more especially in the kind 
of services done and the kind of things given. It held expressly that 
the lack of a common residence or the absence of financial support did 
not negate the relationship in circumstances where a requirement for 
the existence of those conditions did not otherwise exist. 

While the decedent was not an adult until after the date of his enlist- 
ment, he was self-supporting and apparently lived where he chose. 
Neither of the claimants was required to support him and he was 
capable of providing his own living quarters. Also, a close relationship 
appears to have existed between him and the Gonsalves family and 
he designated Mr. Gonsalves as beneficiary of the gratuity payment. 
Under the rule of the Banks case those factors tend to support the 
conclusion that Mr. Gonsalves stood in loco parentis to him. See also 
Zazove v. United States, 156 F. 20, 24, and Leyerly v. United States, 
162 F. 2d 79. 

While the courts have held the statute should be liberally construed 
to carry out the intention of the insured that payment should be made 
to a designated beneficiary, they have stated that the designee has the 
burden of proving that an in loco parentis status existed in fact for 
the period required by the statute. This is especially so when a natural 
parent of the service member is a party to an action in which an in 
loco parentis relationship is asserted by a designated beneficiary. In 
such cases the evidence must be carefully weighed in arriving at a 
determination as to the proper party entitled to the proceeds. See 
Bawmet v. United States, 191 F. 2d 194, reversed in part on other 
grounds in Bawmet v. United States, 344 U.S. 82. 

Aside from the conflict of opinion shown by the above-cited deci- 
sions, the evidence submitted by the conflicting claimants is diametri- 
cally opposed in many respects and we agree with the view of the 
investigating officer that such evidence does not clearly establish the 
right of either claimant to the gratuity payment. And, as was said in 
Longwill v. United States, 77 Ct. Cl. 288, at page 291, it is the duty of 
the accounting officers to reject those claims “as to the validity of which 
they are in doubt.” Accordingly, this Office may not authorize payment 
of the gratuity to either claimant in the absence of more conclusive 
evidence or a judicial determination of the person entitled thereto, 

Inasmuch as only copies of claims and supporting papers were sub- 
mitted, they will be retained for our files. 
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[ B-159429 J 


Military Personnel—Reserve Officers’ Training Corps—Programs 
at Educational Institutions—Phase-Out of Programs 

Members of the Senior Reserve Officers’ Training Corps (ROTC) who complete 
both the third and fourth years of military training during the third year at 
institutions where the ROTC program is being phased-out and continue to par- 
ticipate in the program may be paid monetary benefits during the fourth academic 
year—the payment approval limited to the Senior ROTC participants. A member 
who in 3 years completes a 4-year course of military instruction has fully per- 
formed under the ROTC enrollment contract and he is entitled to the benefits 
provided by the contract, and also under 10 U.S.C. 2108(c) the Secretary of 
Defense is authorized to excuse a member from a portion of the ROTC pre- 
scribed course of military instruction when found qualified on the basis of 
previous education, military experience, or both. 


To the Secretary of Defense, September 16, 1969: 


Reference is made to letter of August 27, 1969, from the Assistant 
Secretary of Defense (Comptroller) requesting a decision as to 
whether members of the Senior Reserve Officers’ Training Corps may 
be paid monetary benefits during the fourth academic year if both 
the third and fourth years of military training are completed by the 
members during the third academic year, obviating the requirement of 
any formal military training under the program during the fourth 
academic year although they continue otherwise a participant in the 
program. 

The question, together with a discussion relating thereto, is con- 
tained in Committee Action No. 434 of the Department of Defense 
Military Pay and Allowance Committee. 

The Committee Action states that as a matter of policy the Depart- 
ment of the Army has determined that it is desirable that the ROTC 
programs, both scholarship and nonscholarship, be terminated at 
certain educational institutions and that the plan for withdrawal is 
based on the provisions of paragraph 2-13c, AR 145-1, which provides 
for a 1 academic year phase-out. 

The problem arises in connection with those students with whom the 
Army has contracted as authorized by law and who are undertaking 
the third year of military training in the fall of 1969. Normally, the 
military training would require 2 academic years to complete. How- 
ever, because of the decision to terminate the program at the institution 
within 1 year, the normal procedure cannot be followed. While a 
student may receive his military training at another institution under 
10 U.S.C. 2108, it is stated that in at least one instance such an ar- 
rangement would be completely impracticable, there being no ROTC 
unit reasonably available. 

Although the ROTC program will be terminated at the institutions 
referred to above, the Department of the Army not only wishes to 
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fulfill its obligations under the enrollment contracts, but it also de- 
sires to retain the select personnel and permit them to complete their 
academic training at their chosen institutions. As to the 4-year 
scholarship members, funds have already been expended for 2 years. 

To meet this problem the Department of the Army proposes that 
enrolled members will be offered the program of undertaking both 
the third and fourth year of military training during their third 
academic year, but the Department will pay all the entitlements during 
the fourth year in the same manner and to the same extent it would 
have paid under the normal program even though there is no longer 
an ROTC unit at the institution and the student is not a member of 
an ROTC unit. He will remain a member of the ROTC, however, will 
remain enlisted in the USAR assigned to the USAR Control Group 
(ROTC) under the appropriate United States Army area commander 
(paragraph 3-19, AR 145-1) and will be under the administrative 
supervision of a designated Professor of Military Science at another 
institution for purposes of monitoring academic progress, verifying 
vouchers and counseling. 

The Committee Action suggests that membership in an ROTC unit 
during a participant’s fourth academic year does not affect his entitle- 
ments, either scholarship or nonscholarship, inasmuch as the statute 
does not require membership in an ROTC unit as a prerequisite, but 
requires only membership in the program. In each case the student 
continues to be a participant in the program, having met all statutory 
eligibility requirements, and in each case the institution had entered 
a contract with the Department establishing and maintaining an ROTC 
program, and has and does currently offer as part of its curriculum 
“a four-year course of military instruction or a two-year course of 
advanced training of military instruction, or both, which the Secretary 
of the military department concerned prescribed and conducts.” 10 
U.S.C. 2102. 

The Committee Action further states that the 4-year or 2-year 
courses are as prescribed by the Secretary, provide the military train- 
ing deemed necessary for the purpose, are offered in yearly units of 
study, and that it is apparent that the number of years prescribed 
in the law refers to the scope of the training, not calendar years, 
although historically and normally the courses would be taken over 
the appropriate number of calendar years. It is suggested that the 
interpretation of the word “years” as not meaning only calendar 
“years” of actual training under the ROTC program, but rather the 
scope of training which normally require a given number of calendar 
years, is supported by the provision in 10 U.S.C. 2108(c) authorizing 
the Secretary to excuse a member from a portion of the prescribed 
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course of military instruction when found qualified on the basis of 
his previous education, military experience, or both. Presumably, the 
above use of the word “calendar” was due to inadvertence and reference 
to academic years was actually intended. 

The Committee Action therefore considers it appropriate to conclude 
that if a member has completed the entire “prescribed course of mili- 
tary instruction,” the law would not bar a participant from receiving 
all the entitlements to which entitled by so performing his part of 
the contract, citing our decision of July 7, 1966, 46 Comp. Gen. 15, as 
in effect, adopting that principle, although that case involved “excuse” 
from training rather than accelerated completion as here proposed. It 
also states that in an opinion dated July 8, 1969, The Judge Advocate 
General of the Army concluded that the proposed payments are legally 
authorized. 

In view of the provisions of 10 U.S.C. 2108(c) this Office will not 
be required to object to the above-described payments in the circum- 
stances stated in Committee Action No. 434. It is to be understood, 
however, that the affirmative answer to the question presented is to 
be limited to participants in the Senior ROTC program at institutions 
which are withdrawing from the ROTC program under the circum- 
stances described. 


[ B-162622 J 


Subsistence—Per Diem—Military Personnel—Temporary Duty— 
Continuous Mission v. Noncontinuous Travel 


Members of the uniformed services attached to a Fleet Tactical Support 
Squadron, Naval Air Station, Norfolk, Virginia, who, ordered to perform two 
flights to Cecil Field, Florida, and return to carry passengers and cargo, depart 
at 3:40 p.m. on the first flight, returning at 11:20 p.m. (7 hours and 40 minutes), 
and at 1:15 a.m. the next day depart on the second flight, returning to Norfolk 
at 6:40 a.m. (5 hours and 25 minutes) are not entitled to any per diem incident 
to the mission, Although on a continuous mission, the members were not in a 
continuous travel status, having returned to their permanent duty station for 
the performance of duty—passenger and cargo discharge—thus interrupting 
their travel and separating the travel into two distinct periods of less than 10 
hours to preclude payment under paragraph M4206-4 of the Joint Travel 
Regulations. 


To Lieutenant N. H. Burns, Department of the Navy, September 
19, 1969: 


Further reference is made to your letter of April 4, 1969, file refer- 
ence 40G30: NJB: pew, 4650/1, forwarded here by 1st Indorsement 
dated June 25, 1969, of the Per Diem, Travel and Transportation 
Allowance Committee, requesting a decision as to the propriety of 
payment on two vouchers submitted by two officers and two enlisted 
members, respectively, attached to Fleet Tactical Support Squadron 
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ONE, Naval Air Station, Norfolk, Virginia, for per diem incident to 
a mission performed on July 17 and 18, 1968. Your request was 
assigned PDTATAC Control No. 69-17. 

The papers submitted with your request show that pursuant to 
Naval Air Logistic Control Office, U.S. Atlantic Fleet, message 171601Z 
July 1968, a flight order was issued on July 17, 1968, authorizing 
Lieutenant Commander Robert R. Roehren and crew members Lieu- 
tenant William G. Clements, ADR1 R. Hannewald, and ABE1 L. C. 
Vineyard, of Fleet Tactical Support Squadron ONE, Naval Air Sta- 
tion, Norfolk, Virginia, to perform two flights to Cecil Field, Florida, 
and return to Norfolk, for passenger and cargo pickup, with scheduled 
time of departure as 2 p.m., July 17, 1968, and expected time of return 
upon completion of the mission as 4.a.m., on the following day. 

After completion of their mission, two travel vouchers to cover per 
diem for the members incident to that mission were submitted for 
payment. The itinerary shown on those vouchers is as follows: 


Depart Norfolk 3:40 p.m., July 17 
Arrive Cecil Field 6:10 “ oan 
Depart Cecil Field 8:40 “ 
Arrive Norfolk 1120 « “ 
Depart Norfolk 1:15 am., July 
Arrive Cecil Field 8:40 * * 
Depart 4:15 “ “ 
Arrive Norfolk 6:40 * € 


It appears from the above itinerary that the duration of the mission 
was 15 hours and that 1 hour and 55 minutes of that time was spent 
at the members’ permanent duty station, Norfolk. It also appears 
that on July 17 the members returned to Norfolk after having been 
away therefrom for 7 hours and 40 minutes and on July 18 they 
returned to that station after having been away therefrom for 5 hours 
and 25 minutes. 

The question concerning the entitlement of the subject members to 
the per diem allowance was initially posed by the Commanding 
Officer, Fleet Tactical Support Squadron ONE, in a letter dated Octo- 
ber 28, 1968, to the Office of the Navy Comptroller. In this connection, 
he says that the Regional Finance Center, Naval Base, Norfolk, has 
denied payment of per diem on travel vouchers covering such flights 
on the contention, based on paragraph M4205-4 of the Joint Travel 
Regulations, that each stop at Norfolk terminated the flight for 
the purposes of per diem. Also, in expressing the belief that the entitle- 
ment to per diem in such cases should not end until the completion of 
the “temporary additional duty” at the completion of the flight, 
he says that: 
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Many flight advisories issued by COMNAVAIRLANT direct that the aircraft 
return to Norfolk enroute to the next stop, or to provide a shuttle service 
between Norfolk and other stations. Normally these flights are in excess of ten 
(10) hours in the calendar day, or extend into the next calendar day. All stops 
at Norfolk during the flight are directed for the purpose of embarking or de- 
barking personnel and/or cargo and are on the ground less than two (02) hours. 
All stops at Norfolk are incident to the flight and do not terminate either the 
flight, or the order to conduct the flight. 

In your letter dated April 4, 1969, you referred to paragraph 
M4205-4 of the Joint Travel Regulations and you requested our de- 
cision as to whether or not members attached to Fleet Tactical Support 
Squadrons are entitled to per diem when a flight is required to return 
them to the permanent station within a 10-hour period in the same 
calendar day prior to completion of the mission or whether the total 
time required to complete the mission should be used without regard 
to the intervening return to the permanent station. 

In commenting on the issue in this matter, the Per Diem, Travel 
and Transportation Allowance Committee stated that the situation 
contemplated in paragraph M4205-4 of the Joint Travel Regulations 
is directed to a member who departs from his permanent duty station 
and returns thereto within a 10-hour period in the same calendar day 
with no further travel to be performed away from that station in that 
calendar day and, therefore, it was not intended that the provisions 
of that paragraph should apply to the situation presented in this case. 

Section 404(a) of Title 37, U.S. Code, authorizes, under regulations 
prescribed by the Secretaries, the payment of travel and transporta- 
tion allowances to a member for travel performed under competent 
orders “when away from his designated post of duty” regardless of 
the length of time he is away from that post. Subsection (¢) provides 
that a member who is on duty with, or is undergoing training for, the 
Military Airlift Command, the Marine Corps Transport Squadrons, 
the Fleet Tactical Support Squadrons, or the Naval Aircraft Ferrying 
Squadrons, and who is away from his permanent station, may be paid 
a per diem in lieu of subsistence in an amount not more than the amount 
to which he would be entitled if he were performing travel in con- 
nection with temporary duty without, in either case, the issuance of 
orders for specific travel. 

Paragraph M5150 of the Joint Travel Regulations, promulgated 
pursuant to the foregoing statutory authority, provides that members 
of the Uniformed Services on duty with or under training for the 
above-named military air transport organizations while on duty away 
from their permanent stations are authorized per diem allowances as 
contained in chapter 4, parts E and F, of the regulations, without 
the issuance of orders for specific travel. Paragraph M3050 of the 
regulations provides that members shall be deemed to be in a travel 
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status only while performing travel away from their permanent duty 
station on public business pursuant to competent orders, such status 
to commence with departure from the permanent duty station and to 
terminate with return thereto. 

In decision dated March 4, 1968, 47 Comp. Gen. 477, we said that 
while members of the military organizations named in 37 U.S.C. 404(e) 
are not in a travel status within the contemplation of paragraph M3050 
when away from their permanent station, that section expressly as- 
similates them to members in a travel status for per diem purposes 
in certain cases when absent from their duty stations. Such members, 
however, have no greater rights for per diem purposes upon return 
to their duty stations than members under section 404(a) whose travel 
status terminates, under the express provisions of paragraph M3050 of 
the regulations, upon return to the permanent duty station. Also, para- 
graph M4205-4 of the regulations, made applicable to the members by 
paragraph M5150, provides that no per diem allowance is authorized 
for a round trip performed entirely within a 10-hour period of the 
same calendar day. 

As indicated above, prior to the completion of their mission and 
final return to Norfolk at 6:40 a.m., July 18, 1968, Commander Roehren 
and the three crew members returned to Norfolk for passenger and 
cargo discharge in compliance with their flight order. Therefore, while 
their mission may have been continuous, their travel status was not 
since they were required to return to their permanent duty station for 
the performance of duty. We are of the opinion that the directed 
return to the permanent duty station interrupted the members’ travel, 
resulting in two separate periods of travel away from their permanent 
duty station in the performance of the mission. 

Since the members were away from their permanent duty station for 
round trips of less than 10 hours each on the days of July 17 and 18, 
1968, the payment of per diem for those periods is precluded by 
paragraph M4205-4 of the Joint Travel Regulations. Cf. 19 Comp. 
Gen. 846 (1940). 

Your question is answered accordingly. The vouchers and supporting 
papers will be retained here. 


[ B-166137 J 
Buy American Act—Applicability—Use Outside United States 


Although the procurement of steel towers for installation as part of a com- 
a system in West Germany was not subject to the Buy American 

as procurements for use outside the United States are exempt from the 
restrictions of the act, and, therefore, the bids of the low Canadian bidder— 
sponsored by the Canadian Commercial Corporation—and the domestic bidder 
whose bid exceeded the foreign bid by more than 50 percent properly were 
evaluated on an equal competitive basis and award made to the low, responsible 
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bidder, the procurement should have been made subject to the Balance of Pay- 

ments Program. However, as the provisions of the Program were inadvertently 

omitted from the invitation, the contracting officer had not referred the domestic 

bid that exceeded the foreign bid by more than 50 percent to higher authority 

for approval as required, and absent the certainty of approval, the cancellation 

3 the we made in good faith would not be in the best interests of the 
overnmen 


To Trylon, Incorporated, September 19, 1969: 


We refer to your protest by telegram dated February 7, 1969, as 
supplemented by briefs submitted by your attorneys on March 17 and 
June 2, against award by the Department of the Air Force of a con- 
tract to Canadian Commercial Corporation (CCC) based on a bid 
submitted by Dynamic Industries, Inc. (Dynamic), Quebec, Canada, 
under invitation for bids (IFB) F34601-69-B-0207, issued October 29, 
1968, by Oklahoma City Air Materiel Area (OCAMA). 

The procurement items are 12 structural steel towers, four small 
and eight large, which are to be installed by the Government as part 
of a communications system in West Germany. Bids were solicited on 
an f.o.b. origin basis subject to inspection and final acceptance by the 
United States at point of origin prior to shipment from such point 
to Germany. 

Incorporated into the contract terms was the Buy American Act (41 
U.S.C. 10a-d) clause set forth in Armed Services Procurement Regula- 
tion (ASPR) 6—-104.5 which reads as follows: 


BUY AMBRICAN ACT (MAY 1964) 


(a) In acquiring end products, the Buy American Act (41 U.S.C. 10a-—d) 
provides that the Government give preference to domestic source end products. 
For the purpose of this clause: 

(i) “components” means those articles, materials, and supplies, which are 
directly incorporated in the end products ; 

(ii) “end products” means those articles, materials, and supplies, which are 
to be acquired under this contract for public use; and 

(iii) a “domestic source end product” means (A) an unmanufactured end 
product which has been mined or produced in the United States and (B) an 
end product manufactured in the United States if the cost of the components 
thereof which are mined, produced, or manufactured in the United States or 
Canada exceeds 50 percent of the cost of all its components. For the purposes 
of this (a) (iii) (B), components of foreign origin of the same type or kind as the 
products referred to in (b) (ii) or (iii) of this clause shall be treated as compo- 
nents mined, produced, or manufactured in the United States. 

(b) The Contractor agrees that there will be delivered under this contract 
only domestic source end products, except end products : 

(i) which are for use outside the United States ; 

(ii) which the Government determines are not mined, produced, or manu- 
factured in the United States in sufficient and reasonably available commercial 
quantities and of a satisfactory quality ; 

(iii) as to which the Secretary determines the domestic preference to be in- 
consistent with the public interest ; or 

(iv) as to which the Secretary determines the cost to the Government to be 
unreasonable. 


(The foregoing requirements are administered in accordance with Dxecutive 
Order No. 10582, dated December 17, 1954. So as to alleviate the impact of De- 
partment of Defense expenditures on the United States balance of international 
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payments, bids offering domestic source end products normally will be evaluated 
against bids offering other end products by adding a factor of fifty percent 
(50%) to the latter, exclusive of import duties. Details of the evaluation proce- 
dure are set forth in Section VI of the Armed Services Procurement Regulation. ) 


On December 16, 1968, bids were opened as scheduled. The lowest 
bid, in the amount of $164,756.55, was submitted by Dynamic through 
CCC. The second bid, in the amount of $165,600, was submitted by 
Tower Communications Company, Ltd. (Tower), of Canada, also 
through CCC. Your bid, in the amount of $260,000, was third. 

In a telegram dated December 18, 1968, you requested OCAMA to 
disqualify all Canadian companies bidding under CCC sponsorship. 
You complained that the general provisions of the IFB did not in- 
clude ASPR 6-501 through 507 (relating to purchases from Canadian 
sources under an administratively prescribed exception to the Buy 
American Act) and ASPR 6-104.6 (relating to contract adminis- 
tration) and asserted that absent an “or equal” clause in the IFB only 
United States made steel would meet the specifications. In a telephone 
conversation of December 27 with the procuring activity you also 
urged that the Dynamic bid price was below cost for either American 
or Canadian produced steel and therefore must be based on providing 
foreign made steel. 

The contracting officer denied your protest in a letter dated 
January 31, 1969, reading as follows: 


1. Your company’s Protest Before Award received 23 Dec 1968 and clarified 
by telcon of 27 Dec 1968 has been extensively reviewed. The undersigned Con- 
tracting Officer finds that the protest is not valid for the following reasons: 

a. First Issue of Protest: “GHNERAL PROVISIONS OF SUBJECT IFB DO 
NO INCLUDE ASPR PARAGRAPHS 6-501 THRU 507 AUTHORIZING 
C.0.C. TO PARTICIPATE IN SUBJECT BID AS PRIME CONTRACTOR.” 

The referenced ASPR paragraphs deal mainly with Canadian purchases made 
through the Canadian Commercial Corporation (C.C.C.). They provide informa- 
tion as well as contracting procedures for Canadian purchases. It is the Con- 
tracting Officer’s Determination that there is no legal requirement that the 
General Provisions of the subject IFB include ASPR paragraphs 6-501 through 
6-507 and that no statement in the IFB or other notice to the bidders to the 
effect that C.C.C. is authorized to participate in the bidding as prime contractor 
is necessary. 

b. Second Issue of Protest: “SINCE ASPR PARAGRAPH 6-104.6 IS NOT 
INCLUDED IN GENERAL PROVISIONS OF SUBJECT IFB CANADIAN 
COMPANIES CANNOT BE BXTENDED SPECIAL BENEFITS THIS PARA- 
GRAPH PERMITS UNDER BUY AMERICAN ACT.” 

(1) ASPR 6-1046 has no application to the solicitation. It is merely con- 
cerned with advice by contract administration personnel, after award, as to the 
effect of the Buy American Act in appropriate cases. 

(2) The type of supplies called for in this procurement have been determined 
to be not applicable to Buy American restrictions if considered as Canadian end 
products. 

(3) The Buy American Act is not applicable to this procurement inasmuch as 
= structural steel towers called for are to be installed by GEBIA in West 

rmany. 

ce. Third Issue of Protest: “ALL STEEL USED FOR MANUFACTURE OF 
TOWER PRODUCTS MUST BE U.S. MADE TO COMPLY WITH GEBIA EX- 
HIBIT TITLED GHEIA-A-4005B 69 JAN 19 FOR STRUCTURAL STERL. 
SINCE ‘OR HQUAL’ CLAUSD IS NOT INCLUDED IN SUBJHOCT IFB ANY 
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SUBSTITUTION OF STEEL MATERIAL WILL PROVIDE DIFFERENT END 
PRODUCT THAN THAT SPECIFIED. IN TELECON 27 DEC 1968 BETWHEN 
MR. SEVERINSON OF TRYLON AND MR. CLONCE OF OCPWDA THE FOL- 
LOWING FURTHER INFORMATION ON THIS ISSUE WAS PROVIDED 
BY TRYLON. THE LOW BIDDER’S PRICE IS CONSIDERED TO BE ‘BELOW 
COST’ FOR EITHER CANADIAN OR AMERICAN PRODUCED STEEL. IT 
MUST THBREFORE LOGICALLY BE ASSUMED THAT THE STBHEL THE 
LOW BIDDIERS PROPOSE TO UTILIZE IS FOREIGN MADE. TRYLON’S 
ENGINEERING EXPERIENCE AND JUDGMENT MAINTAINS THAT NO 
FORBIGN MADE STEEL CAN MEET THE RESTRICTIVE SPECIFICATIONS 
REQUIRED BY GEDIA EXHIBIT GEBIA-A-4005B.” 

This issue in fact challenges the low bidder’s responsibility. Any resultant 
contract would be between the C.C.C. and the U.S. Government. The fact that 
C.C.C. has confirmed its bid and certified the low Canadian companies is tant- 
amount to a determination of contractor’s responsibility. In accordance with 
International agreement as expressed by ASPR 6-503, the Canadian Government 
would guarantee to the United States Government all commitments, obligations 
and covenants of the ©.C.O. It is therefore determined that Trylon’s concern 
as to the responsibility of the Canadian subcontractor’s ability to perform this 
contract is not relevant (although understood and appreciated) to any award 
made to ©.C.0. 

2. Pursuant to the foregoing your protest is determined to be invalid and is 
denied in its entirety. 


Your protests to our Office takes exception to various statements in 
a Department of the Air Force report dated May 16, 1969, to our 
Office. The report reads, in pertinent part, as follows: 


On February 7, 1969, Trylon telegraphed a protest to your office and stated that 
a brief would follow. The detailed Trylon contentions accompanying letter dated 
March 17, may be outlined as follows: 

a. The award is contrary to the Buy American Act. 

b. The award is in violation of ASPR 6, Part 8 (Balance of Payments Program). 

ec. Dynamic Industries cannot perform the contract. 

d. Indications of collusive bidding among the Canadian bidders. 

e. Because of the above, the contract with CCC should be terminated and the 
award given to Trylon. 

We do not consider the above to be well founded. 

The Buy American Act was promulgated in 1875 to give preferential treatment 
of American material in contracts for public improvements in the United States, 
and was further strengthened in 1933. The Balance of Payments Program set 
forth in ASPR Section 6, Part 8 is an internal DOD program which applies similar 
preferences to overseas purchases. In order to simplify the administrative deter- 
mination of whether this program or the Buy American Act is to apply, items 
which are purchased and delivered within the United States or Canada are con- 
sidered to be under the Buy American Act, even though some of them may event- 
ually find their way overseas. Because of this administrative determination, the 
supplies involved there were procured under the Buy American Act, as imple- 
mented by ASPR Section 6, Part 1. 

Pursuant to a provision of the Buy American Act, the Secretaries of the Armed 
Services have determined that it would be inconsistent with the public interest 
to apply the Act to certain Canadian supplies of a military character or those 
involved in programs of mutual interest to the United States and Canada. The 
list of Air Force items so excepted is published in Air Force Procurement Instruc- 
tion (AFPI) 6-108.5 and includes communication equipment. Therefore, 
Canadian-proposed end products were evaluated on an equal competitve basis 
with domestic source end products, with award made to that bidder submitting 
the lowest responsive competitive offer. ASPR Section 6, Part 8 (Balance of Pay- 
ments Program) does not apply in this instance. Moreover, it is unlikely that a 
different contractor would have been selected had the bids been evaluated under 
~ ogo of Payments Program, in view of the exception provided by 6-805.2 

a ¢ 

Trylon’s allegations regarding the inability of Dynamic Industries to satisfac- 

torily perform are not valid. Recent inquiry discloses that all of the steel has been 
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purchased and though Canadian-made, meets required specifications. It should 
also be noted that the award has been made to CCC which sponsored Dynamic 
Industries and is responsible for contract performance. Similarly, the Trylon 
allegation as to possible collusion of the two lowest Canadian bidders merely 
because of price similarity, is viewed as without merit. It seems most likely that 
the price similarity is due to solicitation of the same subcontractor by the two 
low Canadian bidders. 

In consideration of all the above circumstances we recommend the protest of 
Trylon be denied and the award to CCC be permitted to remain undisturbed. 


You contend that the procurement is excepted from the restrictions 
of the Buy American Act by reason of the fact that the towers are to be 
used outside the United States, and that the administratively pre- 
scribed exception relating to Canadian purchases therefore does not 
apply, such exception being based on the public interest determination 
language in 41 U.S.C. 10a. 

You further contend that the procurement is subject to the Balance 
of Payments Program procedures as set forth in ASPR 6-800 through 
6-807, which, you state, contain no exception giving Canadian firms 
an opportunity to bid on procurements for items to be used overseas 
except as to Canadian end products for use in Canada as provided in 
ASPR 6-805.2(a) (x). In addition, although your bid price exceeds 
Dynamic’s bid price by more than 50 percent, you assert that the 
award cannot be justified under the unreasonably priced domestic 
source exception in ASPR 6-805.2(a) (xi) since the procedures pre- 
scribed therein (i.e., presolicitation estimates of domestic cost versus 
foreign cost and, where the domestic cost exceeds the foreign cost 
by 50 percent of the foreign cost, submission to the Secretary of 
Defense for determination) were not followed. 

You also claim that even if the ASPR 6-805.2(a) (xi) procedures 
had been observed, Dynamic would not have been solicited since its 
price is far below the Government’s estimate of the cost of the towers 
(which you understand to be $16,200 for each of the small towers 
and $29,400 for each of the large towers). Proceeding one step further, 
you assert that even if Dynamic’s bid were considered, a favorable 
decision by the Secretary of Defense under ASPR 6-805.2(a) (xi) 
may not be assumed because the responsiveness of the bid is open to 
question. 

The charge of nonresponsiveness of Dynamic’s bid is based on your 
view that Dynamic’s price is absurdly low and not sufficient for the 
contract thereby suggesting a mistake in bid or the likelihood that the 
contract contemplated by Dynamic differs from the contract desired by 
the Government. In this connection, you state that Dynamic’s bid is 37 
percent lower than your bid and over 40 percent lower than the Gov- 
ernment’s estimates for the towers, which you claim your bid approxi- 
mates. You also urge that the wide variance between Dynamic’s unit 
prices of $9,628 and $15,273 for the towers and the unit prices of 
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$23,600 and $37,800 quoted by the original designer and manufacturer 
of the towers, who competed for the procurement, should be con- 
sidered in evaluating the realism of Dynamic’s bid. As further evidence 
that the bid is absurdly low, you state that Dynamic’s total price, 
covering material, labor, overhead and profit, is only $1,200 more than 
you found to be the cost of the raw materials for the small towers and 
only $1,500 more than the cost of the raw materials for the large 
towers. 

Dynamic’s low price, you further urge, alerts the contracting officer 
to the danger that the contract cannot be completed as proposed and 
is indicative that the contract as contemplated by Dynamic differs 
from the contract desired by the Government. Such considerations, you 
assert, require at the very least a complete investigation of Dynamic’s 
bid pricing and of its ability to perform notwithstanding the guar- 
antee by CCC as to performance and protection of the United States 
from pecuniary loss. 

With respect to CCC’s role as prime contractor, you charge that 
the acceptance of an unreasonably priced Canadian bid solely because 
an agency of the Canadian Government has offered to make good any 
loss discourages bona fide bidders and discredits the competitive 
system. In this case, you state, the award has gone to a contractor who 
cannot perform and thus the proper contractor has been deprived of 
the contract. 

With further reference to the responsibility of Dynamic, you imply 
collusion on the part of Dynamic and Tower in preparing their bids. 
Aside from the closeness of the total bid prices, you state that both 
bidders quoted the identical price of $15,273 on the major procurement 
item, the eight large towers, a matter which you claim should be re- 
ported to the Attorney General pursuant to ASPR 1-114 relating to 
identical bids. 

The Buy American Act provides, in pertinent part, as follows: 


Notwithstanding any other provision of law, and unless the head of the 
department or independent establishment concerned shall determine it to be 
inconsistent with the public interest, or the cost to be unreasonable, oniy such 
unmanufactured articles, materials, and supplies as have been mined or produced 
in the United States, and only such manufactured articles, materials, and sup- 
plies as have been manufactured in the United States substantially all from 
articles, materials, or supplies mined, produced, or manufactured, as the case 
may be, in the United States, shall be acquired for public use. This section 
shall not apply with respect to articles, materials, or supplies for use outside 
the United States, or if articles, materials, or supplies of the class or kind to be 
used or the articles, materials, or supplies from which they are manufactured are 
not mined, produced, or manufactured, as the case may be, in the United States 
in sufficient and reasonably available commercial quantities and of a satisfactory 
quality. 

* * + = ea * +’ 
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§10c. Definition of terms used in sections 10a and 10b. 


When used in sections 10a and 10b of this title— 

(a) The term “United States,” when used in a geographical sense, includes 
the United States and any place subject to the jurisdiction thereof ; 

(b) The terms “public use,” “public building,” and “public work” shall mean 
use by, public building of, and public work of, the United States, the District 
of Columbia, Puerto Rico, American Samoa, the Canal Zone, and the Virgin 
Islands. 


§ 10d. Clarification of Congressional intent regarding sections 10a and 10b(a). 


In order to clarify the original intent of Congress, hereafter, section 10a of 
this title and that part of section 10b(a) of this title preceding the words “Pro- 
vided, however,” shall be regarded as requiring the purchase, for public use 
within the United States, of articles, materials, or supplies maufactured in the 
United States in sufficient and reasonably available commercial quantities and of 
a satisfactory quality, unless the head of the department or independent estab- 
lishment concerned shall determine their purchase to be inconsistent with the 
public interest or their cost to be unreasonable. 


Under such provisions, this Office has held that procurements of 
items for use outside the United States are exempt from the restric- 
tions of the Buy American Act. 34 Comp. Gen. 448 (1955) ; B-161895, 
December 29, 1967 ; B—144361, February 9, 1961. It follows, therefore, 
that the exemptions which the act permits pursuant to administrative 
determinations of nonavailability of items in the United States, un- 
reasonable domestic cost, or inconsistency with the public interest, 
apply only to procurements which would otherwise be subject to the 
restrictions of the act; that is, procurements of items for public use 
within the United States as defined in the statute. 

In light of the foregoing, the instant procurement, which from its 
inception has clearly indicated that the procurement items are to be 
used in West Germany, comes within the statutory exception to the 
restrictions of the Buy American Act. Accordingly, neither the Buy 
American Act clause nor the provisions of the statute and the imple- 
menting provisions of ASPR 6-103.2 through 6-605.5, relating to 
administrative exemptions of certain procurements of items for use 
within the United States, may be invoked to bring the instant pro- 
curement under the act in direct contravention of the statutory pro- 
visions. Therefore, we concur with your‘view that the Canadian 
purchase exemptions set out in ASPR have no application to this 
procurement. In view of such conclusion, we see no need to discuss 
whether the towers are communication equipment, as listed in AF PI 
6-103.5, for the purposes of the administrative exemption. 

Turning now to the Balance of Payments Program, which has as 
its purpose the reduction of dollar expenditures outside the United 
States, ASPR 6-800 states that the related ASPR provisions are issued 
in implementation of the program with respect to all procurements 
of supplies and services required for use outside the United States, 
except petroleum and Military Assistance Program procurements, and 
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to procurements of scientific and technical knowledge outside the 
United States and Canada. Accordingly, the instant procurement, 
being for items to be used outside the United States and not coming 
within the prescribed exceptions, must be regarded as subject to the 
provisions of ASPR 6-800 through 6-807. 

ASPR 6-805.1 states that, except as provided in ASPR 6-805.2, 
proposed procurement of supplies for use outside the United States 
shall be restricted to United States end products. Of pertinence to 
your protest is that portion of ASPR 6-805.2(a) which reads as 
follows: 

6-805.2 Procurement Limitations. 
(a) Except as provided in (c) below, procurements of foreign end products 


(including construction materials) and services for use outside the U.S. may be 
made only in the following cases: 


* * + * + * . 

(xi) Unreasonable cost—procurements, other than those covered in (i) 
through (x) above, where United States end products or services are available, 
the domestic cost is not estimated to exceed $10,000, and the difference between 
the domestic cost and the foreign cost is determined to be so large as to make 
procurement of foreign end products and services clearly desirable. Such deter- 
minations shall be made by the individuals designated in (b) below. Where the 
domestic cost is estimated to exceed $10,000, and the difference between the 
domestic cost and the foreign cost exceeds 50% of the foreign cost, the matter 
will be forwarded to the Secretary of Defense for determination. 

(ASPR 6-805.2(c) relates to procurements of scientific and technical 
knowledge resulting in expenditures outside the United States and 
Canada.) . 

ASPR 6-806.1 requires, except as to procurements set forth in 
ASPR 6-805.2(a) and (c), where the domestic cost is estimated to 
exceed $10,000, that cost estimates be made of United States and 
foreign end products or services prior to solicitation and that where 
the estimated domestic cost does not exceed the foreign cost by more 
than 50 percent of the foreign cost, the solicitation be restricted to 
United States end products and services. Under ASPR 6-806.1(b), as 
constituted at the time of contract award, however, in a procurement 
in which the domestic cost was in excess of $10,000 the matter was 
required to be forwarded to the Secretary of Defense for a determina- 
tion if after bid opening, or receipt of proposals or quotations, the con- 
tracting officer had knowledge that domestic cost exceeded foreign cost 
by more than 50 percent of the foreign cost. 

Pursuant to such provisions, absent a presolicitation determination 
by proper authority under ASPR 6-805.2 exempting the procurement 
from the restrictions of the Balance of Payments Program, the United 
States products certificate prescribed by ASPR 6-806.3 and the Bal- 
ance of Payments contract clause prescribed by ASPR 6-806.4 were 
required to be included or incorporated in the IFB. To the extent, 
therefore, that the IFB did not include or incorporate such provisions, 
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it was deficient and the procuring activity failed to comply with the 
Balance of Payments Program procedures. We do not believe, how- 
ever, that either this lapse on the part of the procuring activity, or its 
failure to make the required presolicitation comparison between esti- 
mated foreign and domestic costs, or its failure to refer the bids to 
appropriate authority for a determination of reasonableness of cost, 
requires that your bid be accepted, as you urge, without regard to 
price. Not only is there no provision in the regulations authorizing 
award to a United States source for United States end items merely 
on the basis that the procuring activity has failed to comply with the 
Balance of Payments Program procedures, but under ASPR 6-806.1 
(b) (1) the contracting officer is without authority to accept a domestic 
bid which exceeds a foreign bid by more than 50 percent of the foreign 
bid without referral to, and approval by, higher authority. Such 
provisions, which are in keeping with the requirement in 10 U.S.C. 
2305(c) that award be the most advantageous to the United States, 
price and other factors considered, preclude the making of an award 
in such circumstances without consideration of price. Accordingly, the 
variation between Dynamic’s price and your price was required to be 
considered in making award under the IF'B, and an award based upon 
your bid would have been improper in the absence of a determination 
by the Secretary of Defense that payment of the involved price dif- 
ferential would be in the interest of the Government. 

As to the issues of the reasonableness of Dynamic’s bid and its ade- 
quacy for performance of the contract, we do not believe that such 
matters may be resolved by comparison of the bid with your domestic 
item price or with a Government estimate based on domestic cost. 
Rather, we believe that the proper comparison to be made is with other 
foreign bids including bids of bidders in the same area as Dynamic. 
Dynamic’s price compares favorably with the second low bid of Tower, 
another Canadian bidder. Further, investigation by the Defense Con- 
tract Administration Services Office in Ottawa of the status of the con- 
tract following receipt by the Air Force of your complaint that Dy- 
namic’s price is too low has revealed that Dynamic has already pur- 
chased the necessary steel from Canadian sources and has made no 
claim of mistake in bid. In our view, therefore, the record does not 
support your assertions respecting the reasonableness of Dynamic’s 
bid and its effect on Dynamic’s responsiveness and responsibility. 

Concerning the question of possible collusion between Dynamic and 
Tower in the preparation of their respective bids, examination of the 
abstract of bids reveals that Tower bid a unit price of $9,833 for the 
four small towers, or a total of $820 more than Dynamic bid for the 
four units. On the eight large towers, however, the prices were not 
identical, as you have stated. Dynamic bid a unit price of $15,273.88 
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each, total $122,191.04, whereas Tower bid a unit price of $15,248.50, 
total $121,948, or $243.04 less than Dynamic for the eight units. In 
addition, Dynamic’s lot prices of $2,303.13 and $1,750.38 for the data 
items numbered 4AA and 4AB were lower by $216.87 and $49.62, 
respectively, than Tower’s prices of $2,520 and $1,800 therefor. Fur- 
ther, the abstract does not reflect identical prices on any item by any of 
the eight bidders. 

In light of the information disclosed by the abstract of bids, we 
cannot conclude that a report to the Attorney General is required 
under the identical bid provisions of ASPR 1-114. Therefore, absent 
any indication in the record of irregularity in the submission of 
Dynamic’s bid, we are compelled to view as reasonable the opinion 
of the Department of the Air Force that the similarity in the two low 
Canadian bid prices is attributable to solicitation of the same 
subcontractor. 

As to the basis on which Dynamic was determined to be responsible, 
we direct your attention to the fact that under ASPR 1-901 in its 
existing form the procedures for normally determining the responsi- 
bility of prospective Government contractors are not for application to 
procurements from CCC. Accordingly, while we adhere to the view 
which was stated in 47 Comp. Gen. 373, 378 (1968), that ASPR is 
deficient in furnishing to contracting officers procedures or guidelines 
for determining the responsibility of Canadian firms, we nevertheless 
are unable to conclude that there has been a violation of the procure- 
ment regulations in this case. 

With respect to your suggestion that our Office check on Dynamic 
with regard to its responsibility, you are advised that it is primarily 
the function of the contracting agency concerned to determine the 
responsibility of a prospective contractor, and our Office will not ques- 
tion such a determination absent any indication of arbitrariness, bad 
faith or lack of sufficient evidence. 388 Comp. Gen. 131, 133 (1958). 
We find nothing of record other than your unsubstantiated statements 
which would warrant questioning of Dynamic’s capability. Accord- 
ingly, and in view of the fact that CCC as the prime contractor is 
responsible for the performance of the contract, we are unable to concur 
with your view that the award has been made to a contractor who 
cannot perform. 

Concerning investigation by our Office of the possibility of steel 
dumping practices by the Canadian bidders, we have no reason to 
question the statement by the Defense Contract Administration Serv- 
ices Office in Ottawa as to the identity of the Canadian sources of steel 
for the towers, or the report that such steel complies with or exceeds 
the IFB requirements. Therefore, absent any evidence to indicate any 
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irregularity in obtaining the steel, we do not believe that any action 
by our Office is indicated. 

In line with the foregoing, while we find that the determination by 
the Department of the Air Force that the procurement was not subject 
to the Balance of Payments Program procedures was contrary to the 
ASPR provisions, we see no evidence of record that such determina- 
tion, and the award to CCC, were made in other than good faith. In 
the circumstances, and since it is not certain that your bid, which 
exceeded the low Canadian bid by more than 50 percent, would have 
been approved for award had the prescribed procedures been fol- 
lowed, we are unable to conclude that cancellation of the award to 
CCC would be in the interest of the United States. Accordingly, your 
protest is denied. 


[ B-167639 J 


Contracts—Labor Stipulations—Service Contract Act of 1965— 
Minimum Wage, Etc., Determinations—Prospective Wage Rate 
Increases 


Wage determinations issued under the Service Contract Act of 1965, 41 U.S.C. 
351-357, to establish currently prevailing wage rates may not include a provision 
for the escalation of wages on definite future dates at specified rates in view of 
the fact the phrase “‘as determined by the Secretary * * * in accordance with 
prevailing rates” in section 2(a) (1) of the act means the same as “based upon 
the wages that will be determined by the Secretary of Labor to be prevailing” 
in section 1(a) of the Davis-Bacon Act, which has been held to mean prevailing 
rates are the rates existing at the time the contract is advertised. Therefore, 
as an escalation provision in a wage determination would have no legal effect, 
it should not be included in contracts subject to the Service Contract Act. 


To the Secretary of the Air Force, September 19, 1969: 


Reference is made to the letter of August 1, 1969 (reference 
AFSPPMA), with enclosure, from the Chief, Industrial Labor Rela- 
tions, Contract Management Division, Directorate, Procurement Pol- 
icy, requesting our decision as to the propriety of wage determinations 
issued under the Service Contract Act of 1965, Public Law 89-286, 
41 U.S.C. 351-357, which in addition to establishing currently pre- 
vailing wage rates also purport to provide for escalation on definite 
future date at specified rates. The determinations in question are 
issued by the Administrator, Wage and Hour and Public Contract 
Divisions (WHPC), Department of Labor, in the exercise of authority 
delegated to him by the Secretary of Labor under 29 CFR 4.3. 

Enclosed with the letter is a copy of Wage Determination Number 
65-225 (Rev. 2) dated July 16, 1969, relating to the Vandenberg Air 
Force Base in Santa Barbara County, California. It is explained that 
the determination was requested in contemplation of soliciting and 
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awarding a food service contract to replace one then current which 
expires on September 30, 1969. 

The Chief, Industrial Labor Relations, says that the wage deter- 
mination was issued by WHPC after several discussions between 
their representatives and those of his headquarters; that these discus- 
sions pertained, in part, to the inclusion of a schedule of rates held 
by WHPC to be those which will be prevailing at a future date or 
dates corresponding to the dates of union negotiated increases, and 
that the enclosed determination typifies the WHPC practice of issu- 
ing rates intended to be effective in the future. 

It is further stated that during the discussions with WHPC, it was 
learned that something in excess of 100 determinations containing 
prospective rates have been issued and are presumably still in effect; 
that in order to prevent delay of a procurement necessary to the opera- 
tion of a major Air Force installation the enclosed wage determina- 
tion was included in the solicitation in question; but that our opinion 
is requested as to the propriety of such rates and the action to be 
taken in the event others are received in the future. 

Section 2(a)(1) of the Service Contract Act of 1965, 41 U.S.C. 
351(a) (1), provides that “every contract (and any bid specification 
therefor) ,” with certain exceptions, entered into by the United States 
or the District of Columbia the principal purpose of which is to fur- 
nish services through the use of service employees shall contain “a 
provision specifying the minimum monetary wages to be paid the 
various classes of service employees * * * as determined by the Sec- 
retary [of Labor]'* * * in accordance with prevailing rates for such 
employees in the locality * * *.” 

Similar language is employed in the Davis-Bacon Act, as amended, 
40 U.S.C. 276a, section 1(a) of which provides that the advertised 
specifications for every construction contract to which the United 
States or the District of Columbia is a party shall contain provisions 
stating the minimum wages to be paid various classes of laborers and 
mechanics, which shall be based upon the wages “that will be deter- 
mined by the Secretary of Labor to be prevailing for the correspond- 
ing classes of laborers and mechanics” employed on similar projects 
in the city, town, village, or civil subdivision in which the work is to 
be performed. No provision is made for any modification or adjust- 
ment of such advertised minimum wage rates, and since there is no 
authority for considering as “prevailing” a rate which is not in fact 
being paid at the time a contract specification is advertised in a solici- 
tation of bids, and since the minimum rates are required to be fixed in 
the advertised specifications for a contract, we held in 47 Comp. Gen. 
754 (1968) that the Davis-Bacon Act requires such rates to be based 
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on the prevailing rates existing at the time the contract is advertised. 

We are of the view that the words “as determined by the 
Secretary * * * in accordance with prevailing rates,” which appear 
in section 2(a) (1) of the Service Contract Act, were intended by the 
Congress to have exactly the same effect as the words “based upon 
the wages that will be determined by the Secretary of Labor to be 
prevailing” as appearing in section 1(a) of the Davis-Bacon Act. This 
view finds support in the statement made by the then Solicitor of 
Labor, Charles Donahue, as reported on page 11 of the Hearing before 
the Subcommittee on Labor of the Senate Committee on Labor and 
Public Welfare, 89th Congress, 1st session, on H.R. 10238, which was 
subsequently enacted as Public Law 89-286. That statement, in part, 
reads as follows: 

At the threshold I have been told that there is some curiosity as to why we 


did not simply take the Davis-Bacon Act and extend it so that it would cover 
service contracts as well as construction contracts. 


* * * * * * * 


Another answer to that question is, that in principle, without mentioning it, 
we have followed the Davis-Bacon Act. I address myself to the provisions on 
page 2 of the bill as it was reported in the House of Representatives, paragraph 
No. 2, which provides for the determination of prevailing wage rates by the 
Secretary of Labor on the basis of those prevailing for service employees in 
the locality. 


Further, the Department of Labor’s own regulations implementing 


the Service Contract Act clearly contemplate that even where, because 
of union agreements, it is anticipated that increases in prevailing rates 
will be effective at specific future dates, wage rate determinations must 
only reflect rates current at the time the determinations are made. 
These regulations (29 CFR 4.162) read, in part, as follows: 


(a) Information considered. The minimum monetary wages and the fringe 
benefits set forth in determinations of the Secretary are based on information 
as to wage rates and fringe benefits in effect at the time the determination was 
made. The Department considers all pertinent information regarding prevailing 
wage rates and fringe benefits in the locality for the classes of service employees 
for which determinations are made. 

Such information may be derived from area surveys made by the Bureau of 
Labor Statistics or other Department personnel, from Government contracting 
officers, and from other available sources including employees and their repre- 
sentatives and employers and their associations. The determinations may be 
based on the wage rates and fringe benefits contained in union agreements 
where such have been determined to prevail in a locality for a specified occu- 
pational group. 

(b) Provision for consideration of currently prevailing wage rates and fringe 
benefits. (1) Determinations will be reviewed periodically and where prevail- 
ing wage rates or fringe benefits have changed, such changes will be reflected in 
new determinations. In a locality where it is determined that the wage rate 
which prevails for a particular class of service employees is the rate specified 
in a collective bargaining agreement or agreements applicable in that locality, 
and such agreement or agreements specify increases in such rates to be effec- 
tive on specific dates, the prior determinations would be modified to reflect 
such changes when they become effective, and the revised determinations would 
apply to contracts entered into after the modification * * *. [Italic supplied.] 
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In view of the foregoing we must conclude that the Service Contract 
Act does not authorize the Department of Labor to issue wage rate 
determinations which, in addition to establishing currently prevail- 
ing wage rates, also purport to provide for escalation at definite future 
dates at specified rates. Therefore, such escalation provisions are of 
no legal effect, and should not be included in contracts subject to the 
act. In other words, only the rates included in the specifications upon 
which bids or proposals are solicited (or substituted by amendment 
prior to the opening of bids or proposals) pursuant to determinations 
of the Secretary of rates currently prevailing, have any legal effect 
during the life of a contract awarded on such solicitation. In this 
connection, while it is recognized that the correctness of a wage rate 
determination under the Service Contract Act is not open to review 
(see United States v. Binghamton Construction Co., 347 U.S. 171), 
we do not construe the principle of that case to be applicable to a 
determination which on its face does not purport to determine wage 
rates actually prevailing at the time of the determination. 

A copy of this letter has been forwarded to the Secretary of Labor. 


[ B-116314, B-117272 } 


Leaves of Absence—Annual—Transfers—Different Leave System 


When an employee who carried his leave credit with him upon transfer to a 
position under another leave system returns to a position subject to the leave 
system in which the transferred leave was earned, the retransfer may be regarded 
as a separation for lump-sum leave payment purposes and the employee com- 
pensated for the annual leave, subject to such limitations as are applicable to 
the position from which he transfers, which is the rule applicable to transfers 
from a position subject to an annual leave system to a position that has no 
system to which the annual leave can be transferred, and section 630.501(d) of 
the Civil Service Regulations may be discontinued. 


Leaves of Absence—Adjustments—Transfers Between Different 
Leave Systems 


An employee who prior to the ruling in 48 Comp. Gen. 212, dated October 18, 
1968, transferred to a different leave system to which he was allowed to trans- 
fer only a part of his annual leave is entitled to the transfer of any untrans- 
ferred leave with a corresponding adjustment in his leave ceiling, which is to 
be determined in accordance with the October 18, 1968 decision, or to receive a 
lump-sum payment for the untransferred leave at the time he is separated 
from the service, subject to applicable statutory regulations. 


Leaves of Absence—Lump-Sum Payments—Additional Amounts— 
Transfers Between Different Leave Systems 


The entitlement of Federal employees to an additional lump-sum payment for 
the annual leave they were not permitted to transfer either in part or not 
at all from one leave system to another upon transferring positions is for 
determination on an individual case basis and any claim for payment may be 
transmitted to the United States General Accounting Office for consideration 
and direct settlement. 
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To the Chairman, United States Civil Service Commission, 
September 22, 1969: 


We refer to your letter of September 4, 1969, wherein you indicate 
that our answers to four questions arising out of our decision of 
October 18, 1968, 48 Comp. Gen. 212, are necessary to enable the 
Commission to determine what changes are appropriate in the Com- 
mission’s leave regulations. 

In our decision of October 18, 1968, we held that an employee trans- 
ferring from a position subject to a leave system to a position subject 
to a different leave system may transfer all of the accumulated and 
currently accrued annual leave to his credit as of the date of such 
transfer even though the amount thereof may be in excess of the 
annual leave ceilings applicable generally to the leave system to which 
he transfers. 

Your specific questions are as follows: 

(1) Under section 630.501(d) of the Commission’s regulations, an employee 
who transfers to a position not under an annual leave system is entitled to a 
recredit of any untransferred leave if he returns to the leave system under 
which it was earned. At the time this regulation was originally issued it ap- 
peared to be the only protection the Commission’s regulations could provide in 
that situation. Is this regulation still necessary, or may an employee be given 
a lump-sum payment at the time of transfer? If it cannot be given at that time, 
is he entitled to lump-sum payment for the leave if he is finally separated 
without returning to the leave system under which it was earned ? 

(2) If a lump-sum payment is allowed by your decision regarding questions 
(1), would such a decision be retroactive to protect those employees who have 
already transferred to a position not under an annual leave system? 

(3) May an employee who, prior to your decision of October 18, 1968, B—116314, 
B-117272, transferred to a different leave system to which he was allowed to 
transfer only a part of his annual leave 


(a) transfer any untransferred leave with a corresponding adjustment in his 
leave ceiling ; or 


(b) receive a lump-sum payment for the untransferred leave at the time he 
separates from Federal service? 

(4) If a former Federal employee transferred from one leave system to 
another (either to a leave system to which he was allowed to transfer only a 
part of his annual leave or to a position not under an annual leave system) and 
was subsequently separated from the Federal service, is he entitled to a lump- 
sum payment for the untransferred leave? 


Concerning your first question, the current regulation of the Com- 
mission—630.501(d)—is consistent with the holding in our decision 
33 Comp. Gen. 209 (1953)—question 3(b). However, without specifi- 
cally modifying 33 Comp. Gen. 209, subsequent decisions held that 
when an employee transfers from a position subject to an annual 
leave system to a position that has no such system to which his annual 
leave may be transferred then such transfer may be regarded as a 
separation for lump-sum leave payment purposes and the employee 
may be compensated for the annual leave to his credit at that time, 
subject to such limitations as are applicable to the position from 
which he transfers, See 38 Comp. Gen. 622 (1954) and unpublished 
decision dated May 21, 1969, B-166640. Of. 38 Comp. Gen. 85 (1953). 
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Accordingly, we are aware of no necessity for continuation in the 
Commission’s regulations of section 630.501 (d). 

Since the answer to question No. 1 merely affirms the principle 
enunciated in certain prior Office decisions which represented a 
departure from the holding in 33 Comp. Gen. 209, the question of 
retroactivity does not appear material. Question No. 2 is answered 
accordingly. 

Question No. 3 (both parts) are answered in the affirmative. We 
note that upon the employee’s subsequent separation from the posi- 
tion to which he transfers he would be entitled to payment for the 
annual leave then to his credit subject to applicable statutory limita- 
tions (his annual leave ceiling being for determination in accordance 
with the October 18, 1968 decision). 

Pursuant to an informal understanding with a representative of 
your staff, no decision is being rendered upon the fourth question 
being presented in your letter, it being deemed appropriate to con- 
sider claims of former employees for additional lump-sum leave pay- 
ments on an individual case basis, Any such claims may be transmitted 
here for consideration and direct settlement. 


[ B-166881 J 


Bids—Late—Processing and Delivery by Government 


A bid forwarded by certified mail that reached an Air Force Base Branch Post 
Office in time to be received in the bid opening room before the opening of bids 
if the bid had been forwarded by regular mail, but which was not timely received 
due to the special administrative handling required for certified mail is never- 
theless a late bid and the lateness may not be waived on the basis it was due to 
a delay in the mails for which the bidder was not responsible, as it is not enough 
that the bid was received at the Branch Post Office before bid opening time, the 
sender should have allowed sufficient time for it to reach the bid room before bid 
opening time. The fact that the form of mail used is not as fast as expected, or is 
slower than other types of mail, provides no basis for enlarging the exception to 
the requirement for the timely submission of bids. 


Bids—Late—Special Delivery Service 


The rejection of a late bid that had been forwarded by certified mail to an Air 
Force Base located 13 miles from the nearest post office is not affected by the 
fact the bid had been handled airmail special delivery. The special delivery 
service ceased at the post office in the neighboring town in accordance with the 
postal regulation limiting special delivery service to within a 1-mile perimeter. 


Bids—Late—Opening of Bid Effect 


The erroneous opening of a late bid does not justify disregarding the require- 
ment that a contract award be made to the lowest, responsible and responsive 
bidder unless compelling reasons exist to reject all bids. Therefore, a bid received 
and opened after the scheduled bid opening time under the erroneous assumption 
the lateness was due to a delay in the mails for which the bidder was not respon- 
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sible, properly was rejected pursuant to paragraph 2-308.1 of the Armed Services 
Procurement Regulation. 


To Daconics, Inc., September 22, 1969: 


Further reference is made to your letter of May 2, 1969, protesting 
the award of a contract to a company other than your firm under 
invitation for bids No. F34650-69-B-0106, issued by the Department 
of the Air Force, Tinker Air Force Base, Oklahoma. Receipt. is also 
acknowledged of your letter dated August 15, 1969. 

The invitation issued January 3, 1969, requested bids for a data- 
processor, and related equipment on a brand name or equal basis. 
At the scheduled bid opening time, 2 p.m., c.s.t., on February 4, 1969, 
the only bid received, from Hewlett-Packard Corporation, was opened. 

On February 5, 1969, at 12:52 p.m., a sealed bid from your company 
was received in the Base Procurement Division. The markings on the 
bid envelope showed that it was sent airmail special delivery by certi- 
fied mail and postmarked Sunnyvale, California. On February 7, 1969, 
you were notified that since your bid was received after the scheduled 
opening, it could not be considered for award unless you established 
that the late receipt was due to delay in the mail for which you were 
not responsible. In response to the notification, you furnished a copy 
of certified mail receipt No. 204826 bearing a postmark “Sunnyvale, 
Ca USPO Feb 3, 1969” above which the time “4:15” was handwritten. 
In addition the Sunnyvale Superintendent of Mails verified that the 
bid package was mailed in sufficient time to be transported by truck 
from Sunnyvale to the San Francisco Post Office at the airport, proc- 
essed and sent on the 1:30 a.m., February 4, 1969, flight to Oklahoma 
City, with scheduled arrival at 7:45 a.m. on the day of bid opening. 
From the foregoing, the contracting officer determined that the failure 
of the bid to arrive prior to opening was due solely to a delay in the 
mail for which the bidder was not responsible and that the bid should, 
therefore, be considered. Your low bid was then opened and recorded 
and during evaluation your firm was requested to furnish additional 
information. 

The administrative report states that the matter was then submitted 
to the Judge Advocate General’s Office (JAG) for review prior to 
release. The JAG view was that more specific information should be 
required of the Oklahoma City Post Office and the Tinker Air Force 
Base Post Office as to the normal time of mail delivery. The evidence 
prescribed in Armed Services Procurement Regulation (ASPR) 2- 
803.3 pertains to the establishment of the time of mailing and obtaining 
information concerning the normal time for mail delivery. By letter 
dated April 14, 1969, the Oklahoma City Postmaster submitted the 


following: Ff 
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Airmail arriving at the Will Rogers World Airport at 7:45 AM is picked up 
at 8:40 AM arriving at the Main Post Office at 9:05 AM for processing. This 
mail would be dispatched to Tinker Air Force Base Branch Post Office leaving 
the Main Office at 12:50 PM and arriving at the Branch Post Office at 1:10 PM. 
By letter dated April 16, 1969, the Administrative Communications 
Branch furnished the schedules showing pick-up and delivery times 
for both certified and regular or airmail as follows: 


CERTIFIED MAIL 

Arrives at TAFB Branch Post Office 

Picked up by OCBACS messenger at 

Aptives ab OGBACE Tub PUCCINI a. ein sh hen cntenncwn sconces 
Delivered to Procurement 

RBGULAR MAIL or AIRMAIL 


Arrives at TAFB Branch Post Office 

Picked up by OCBACD messenger at 

Arrives at OCBACM for processing 

Delivered to OCBACD 

BACD delivers to Procurement. 

The above information showed that even if your bid had arrived at 
the Tinker Air Force Base Branch Post Office at 1:10 p.m. on the day 
of bid opening, it would not have been delivered to the Procurement 
mail room before 3:30 p.m., therefore, the contracting officer deter- 
mined that your bid was not mailed in sufficient time to arrive at open- 
ing time, 2:00 p.m., February 4, 1969, and was nonresponsive under the 
provisions of ASPR 2-303.1. 

It is your contention that the delay in receipt of your bid was directly 
attributable to improper handling by the post office since special de- 
livery mail going to Tinker Air Force Base is processed in the same 
manner as regular mail. You also note the time differential in delivery 
of regular and certified mail between the Tinker Base Post Office and 
the Base Procurement Division. 

Information furnished by the Oklahoma City Postmaster indicates 
that airmail arriving at Will Rogers World Airport at 7:45 a.m. 
would normally be dispatched on a regular delivery to the Tinker 
Branch Post Office at 12:50 p.m. and arrive there at 13:10 p.m. Special 
delivery certified mail is also dispatched on the regular delivery. Addi- 
tional information furnished states that after interception at the 
pouch or sack opening unit and passing through the Special Delivery 
Section to the Military Distribution Unit, a certified special delivery 
article is withheld from normal separation, as is all accountable mail, 
and dispatched to the superintendent at the Branch Post Office at 
Tinker Air Force Base and the next scheduled dispatch. In thig in- 
stance, your bid normally would have arrived at the Branch Post 
Office at 13:10 p.m. Special delivery mail addressed to Tinker Air 
Force Base is expedited only to the extent that it receives special de- 
livery handling from the time it is mailed until it is taken to the Mili- 
tary Distribution Unit at the Main Post Office, 
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As to the order of processing in the Branch Post Office, all registered 
and certified mail must be date stamped and entered on postal bills 
for each activity concerned. Due to the volume of such mail received 
at Tinker Air Force Base, this procedure requires additional time to 
process. Normally, such accountable mail is ready to be picked up by 
messenger not later than 1 hour after receipt. In this instance, the 
messenger assigned to the Document Security Section picked up such 
mail at 13:45 p.m. for delivery to OCBACS in building 3001C for 
proper processing and final delivery to the addressee using form 12 
(AF Form) as the delivery receipt. This process is reported to take 
so much longer than processing regular or special delivery mail that 
special delivery certified, certified, or registered mail received from 
Branch Post Office at 13:45 p.m. will normally be delivered to the 
Procurement Section at 15 :30 p.m. 

ASPR 2-303.2 provides that a late bid shall be considered for award 
only if : 

(i) it is received before award ; and either 

(ii) it was sent by registered mail, or by certified mail for which an official 
dated post office stamp (postmark) on the original Receipt for Certified Mail has 
been obtained, or by telegraph if authorized, and it is determined that the 
lateness was due solely to a delay in the mails (based on evidence pursuant 
to 2-303.3), or to a delay by the telegraph company for which the bidder was not 
responsible ; or 

(ili) if submitted by mail (or by telegram where authorized), it was received 
at the Government installation in sufficient time to be received at the office 
designated in the invitation by the time set for opening and, except for delay 
due to mishandling on the part of the Government at the installation, would 
have been received on time at the office designated. The only evidence acceptable 
to establish timely receipt at the Government installation is that which can 
be established upon examination of an appropriate date or time stamp (if any) 
of such installation, or of other documentary evidence of receipt at such in- 
stallation (if readily available) within the control of such installation or of the 
post office serving it. 


Since your bid was delivered late by the Main Post. Office to the 
Tinker Branch Post Office, section (iii) above is not applicable, The 
question presented therefore is whether the late receipt can be said 
to be due solely to a delay in the mails as contemplated by section (ii). 
Under existing procedures the bid would have arrived late at the bid 
room even without any delay in the mails, In this connection, it is 
not enough that the bid should have been received from the Main Post 
Office at the Branch Post Office before bid opening time. The sender 
has to allow sufficient time for it to reach the bid room by the bid 
opening time. B-157770, December 13, 1965. Further, it was observed 
in B-149288, July 31, 1962, that all mail to military installations 
which is marked special delivery and for which a fee for special de- 
livery is paid is not in fact delivered specially. In this instance, Tinker 
Air Force Base is 13 miles from Oklahoma City, Oklahoma, clearly 
outside to delivery perimeter of 1 mile requiring special delivery 
service as prescribed under Part 166 of the Postal Manual. 
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In our judgment the applicable regulation, previously quoted, re- 
quires that a late bid may be considered only if it was sent by the 
proper form of mail in time to be received within the deadline in the 
ordinary course of the mails. The fact that the form of mail used is 
not as fast as might be expected or slower than other types of mail 
provides no basis for enlarging the exception to the requirement for 
timely submission of bids. In general it is the bidders absolute re- 
sponsibility to see that his bid is received at the place of the opening 
on or before the time specified in the invitation. An exception is 
permitted only in those cases where despite the bidder’s diligence in 
utilizing the proper form of mail and promptness in dispatching the 
bid considering that form of mail, the bid is late solely by virtue of a 
delay in the mails for which the bidder is not responsible. In this 
case it was determined that your bid was not mailed on time to be 
timely delivered in the ordinary course of the form of mail utilized. 

In your letter you also state that undue pressure was applied in an 
effort to award the contract to Hewlett-Packard. In this regard the 
contracting officer requested the technical information in evaluating 
your bid to determine if you were offering an item equivalent in all 
material respects to the named brand. It is regrettable that you were 
subjected to furnishing this additional information inasmuch as your 
bid should not have been opened but disregarded as a late bid. The 
erroneous opening of a late bid, however, will not alone justify dis- 
regarding the requirement that award be made to the lowest responsi- 
ble and responsive bidder unless compelling reasons exist to reject all 
bids. B—155568 dated January 4, 1965. 

Accordingly, your protest is denied. 


[ B-167016 J 


Contracts—Specifications—Restrictive—Particular Make—Tech- 
nically Deficient 


The determination that a bid did not meet the special design features specified in 
an invitation for bids on cartridge tape equipment solicited on a brand name or 
equal basis that set forth the salient features of the brand name pursuant to 
paragraph 1-1206.1(a) of the Armed Services Procurement Regulation is within 
the jurisdiction of the procuring activity responsible for drafting specifications 
to meet the requirements of the Government, a determination that is acceptable, 
notwithstanding differences in expert technical opinions, absent evidence of the 
abuse of discretion, or that the administrative judgment is clearly and unmis- 
takably in error. Therefore, where the evidence shows the design features used 
were a material requirement and not unduly restrictive, the rejection of the 
nonconforming bid was proper. 


Contracts—Specifications—Restrictive—Particular Make—Special 
Design Features 


Where the contracting agency in a “brand name or equal” purchase description 
goes beyond the make and model of the brand name and specifies particular 
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design features, such features must be presumed to have been regarded as 
material and essential to the needs of the Government, at least at the time the 
specifications were drawn and the bids solicited. Therefore, as the acceptance of 
a bid that did not conform to the material and essential design features specified 
in the invitation for bids could only be accomplished by a waiver of the advertised 
specifications, the administrative determination of bid nonresponsiveness to the 
Tae and bidder ineligibility for an award was proper and will not be 
questioned. 


Bids—Submission—Time Limitation—Brand Name or Equal 


Procurement 


The bidding time provided in an invitation for bids soliciting brand name or 
equal equipment of 19 calendar days or 12 working days pursuant to paragraph 
2-202.1 of the Armed Services Procurement Regulation that specifies bidding 
time of not less than 15 days for standard commercial articles and not less than 
80 calendar days for other than such articles, was too short a period for 
manufacturers required to modify their standard equipment, and a 30-day bidding 
period has been recommended for future use in invitations soliciting the modi- 
fication of brand name or equal.equipment. However, under the current procure- 
ment, the shorter bidding period was not prejudicial to a bidder who had he 
contemplated equipment modification was not precluded from requesting an 
extension of time. 


To the Sparta Electronic Corporation, September 22, 1969: 


Reference is made to your letters dated May 19 and July 15, 1969, 
with enclosures, protesting the award of a contract to another bidder 
under invitation for bids No. DAAGO8-69-B-1421, issued by the 
Sacramento Army Depot on February 27, 1969. 

The invitation requested bids for cartridge tape equipment on a 
brand name or equal basis, which the procuring agency reports was 
used because adequate specifications were not available and the equip- 
ment was not a recurring procurement item. Salient features of the 
brand name were set forth in the solicitation pursuant to Armed 
Services Procurement Regulation (ASPR) 1-1206.1(a). As you are 
aware, your bid was rejected as nonresponsive to the stated require- 
ment that. the equipments’ head assemblies be mounted on machined 
aluminum castings, whereas your equipment incorporates sheet metal 
head mounting assemblies. 

Essentially, your protest is based on the ground that the require- 
ment for a machined aluminum casting is unnecessarily restrictive and 
prohibits effective competition. 

The report to this Office by the Department of the Army, a copy of 
which was previously provided your company, states that the require- 
ment for a machined aluminum casting has been determined to be a 
minimum need of the Government. It is stated that inexperienced 
military personnel will use the subject equipment in the operations of 
the Armed Forces Radio and Television (AF RT), and past experience 
with sheet metal head mounting assemblies in such heavy duty broad- 
cast applications, has démonstrated that critical head adjustments are 
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not maintained for any predictable period of time. It is stated by the 
Chief Engineer, AF RT, that upon applying light pressure with one’s 
finger, sheet metal head mountings will flex causing the head to move, 
and in the daily use of such equipment the heads will move out of 
the required precise alignment originally established. This, in turn, 
results in poor frequency response since the azimuth adjustment will 
not permit proper high frequency performance. Accordingly, it has 
been determined that a completely rigid mount is essential to maintain 
precise head adjustment over a long period of time to insure profes- 
sional performance on a day-to-day basis. It is stated that the head 
readjustment problem has never occurred with the same inexperienced 
personnel in using machined cast aluminum head mounting assemblies 
and that this has resulted in considerable saving to the Government 
in maintenance time, loss of recorded program time and loss of pre- 
recorded base announcements. 

While both the procurement personnel and AF RT engineers could 
identify only one brand name item which would satisfy the require- 
ment, solicitations were issued to all known possible sources of supply 
in an attempt to obtain competition. It was believed that manufac- 
turers willing to meet the minimum needs of the Government as speci- 
fied in the invitation could have furnished such equipment. 

The validity of the decision by the Government’s engineers to insist 
upon machined aluminum casting has been challenged by your firm 
because, you state, many well known cartridge tape equipment manu- 
facturers utilized a head mount that is other than a machined alumi- 
num casting. You question the accuracy of the Government’s statement 
regarding its unfavorable past experiences with sheet metal head 
mounting assemblies in view of the engineering and technical capa- 
bilities of the persons employed by the many firms engaged in the 
broadcast. industry. You also point out that the instruction book of 
the subject brand name manufacturer states that “with any quality 
tape equipment, frequent checks of head alignment, condition and 
cleanliness are imperative of maximum performance and trouble-free 
operation.” 

In addition, it is your position that it is not reasonable for the 
Government to expect other companies to modify their existing equip- 
ments or to supply equipment with a machined aluminum casting 
head mount. You state that such castings are not commercially avail- 
able and that a manufacturer would be required to spend considerable 
time and expense in: (1) engineering a cast aluminum head mount; 
(2) seeking quotations on such a design; (3) incurring expenses for 
tooling—normally in the $300 to $500 range; (4) procuring a small 
number of such castings, which is not economically feasible. 


410-893 O- 71 - 15 
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In the past our Office has had occasion to consider similar protests 
and we have observed that the drafting of proper specifications, 
including the use of “brand name or equal” purchase descriptions, to 
meet the requirements of the Government, and the factual determina- 
tion as to whether any product offered thereunder conforms to the 
specifications, are matters primarily within the jurisidiction of the 
procuring activity. 47 Comp. Gen. 409 (1968) and B-165131, Octo- 
ber 9, 1968. We do not undertake to substitute our judgment for that of 
the agency in the absence of a clear showing of abuse of the discretion 
permitted it, and as a matter of policy, we will accept the judgment 
of the technical personnel of the agency involved where there is a 
difference of expert technical opinion, unless such judgment is shown 
to be clearly and unmistakably in error. 40 Comp. Gen. 35 (1960) 
and 48 Comp. Gen. 62 (1968). 

With respect to brand name or equal procurements, Armed Services 
Procurement Regulation 1-1206.1(a), provides, in pertinent part, 
that purchase descriptions shall not be written so as to specify a 
product, or a particular feature of a product, peculiar to one manu- 
facturer and thereby preclude consideration of a product manufac- 
tured by another company, unless it is determined that the particular 
feature is essential to the Government’s requirements, and that similar 
products of other companies lacking the particular feature would not 
meet the minimum requirements for the item. While, generally, the 
minimum acceptable purchase description is the identification of a 
requirement by use of brand name followed by the words “or equal,” 
ASPR 1-1206.1(b) provides in pertinent part, that the words “or 
equal” should not be added when it has been determined that only 
a particular product meets the essential requirements of the 
Government. 

In the present case we are unable to say that the agency’s require- 
ment for a machined aluminum casting was erroneous since, based 
upon reported actual past experience with equipments incorporating 
this feature, as well as others having the features offered in your 
equipment, there appears to be a reasonable basis for the requirement. 
We therefore conclude that the requirement was material and not 
unduly restrictive. Moreover, since it was believed that manufacturers 
willing to meet this requirement could have furnished complying 
equipment and there is no evidence to suggest the possession of con- 
trary information by the procuring activity, we have no objection to 
the attempt to obtain competition even though, in the final analysis, 
it was a futile attempt. 

Where, as here, the contracting agency, in a “brand name or equal” 
purchase description, goes beyond the make and model of the brand 
name and specifies particular design features, we have held that such 
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features must be presumed to have been regarded as material and 
essential to the needs of the Government, at least at the time the 
specifications were drawn and bids solicited. In this instance it is not 
merely a presumption but an unqualified administrative determina- 
tion. Since the equipment offered in your bid did not conform to a 
design feature specified to be material and essential, it was not equal 
in all material respects and the acceptance of your bid could only have 
been accomplished by a waiver of the advertised’ specifications. Since 
this action would have been patently improper under long established 
rules governing the advertised procurement of supplies, we are of the 
opinion that the contracting officer’s determination that your bid was 
not responsive to the solicitation—and was therefore ineligible for 
award—was proper, and not subject to question by our Office. 

We also note that your letter of July 15, 1969, takes the position 
that the period of time between the date of distribution of the solici- 
tation and the date set for opening of bids, that is, the bidding time, 
was insufficient for preparing a bid which required a modification to 
standard equipment. 

The bidding time provided in the subject solicitation was 19 calen- 
dar days or 12 working days. In this regard ASPR 2-202.1 provides 
that, as a general rule, bidding time shall not be less than 15 calendar 
days when procuring standard commercial articles and not less than 
30 calendar days when procuring other than standard commercial 
articles. Inasmuch as the Army attempted to obtain competition from 
manufacturers who might have been required to modify their standard 
equipment, we believe a 30-day bidding time should have been allowed 
here. Nevertheless, we do not feel you were prejudiced by the shortened 
bidding time since you did not consider the expressly required modifi- 
cation to your standard equipment to be economically feasible for the 
small number of units involved. In addition, we know of no reason 
which would have precluded you from requesting a time extension 
from the contracting officer if you intended to undertake the required 
modification. In this regard, however, we have recommended to the 
Secretary of the Army by letter of today that he take appropriate 
action to insure a minimum 30-day bidding period in future brand 
name or equal procurements wherein modifications to manufac- 
turer’s standard equipment may be required to meet specification 
requirements. 

For the reasons stated, your protest must be denied. 


[ B-167627 J 
Contracts—Mistakes—Unit Price—aAll-or-None Bids 


A mistake alleged after award in the bid price of an item in an all-or-none bid 
on scrap which had been prorated to determine the high bidder on each item 
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is not for solution under the unilateral mistake rule holding the bidder bound 
unless the mistake is obvious. Although substantial differences in bid prices on 
surplus property are not sufficient to place the contracting officer on notice of a 
mistake as would similar differences in bid prices on new equipment, the con- 
tracting officer was obliged to consider the prorated prices as if the bidder had 
inserted them in his bid, and the contracting officer failing to verify a prorated 
unit price that was 32 percent higher than the second high bid and 57 percent 
higher than the current market appraisal, the award on the erroneously priced 
item may be rescinded without liability to the bidder. 


To the Director, Defense Supply Agency, September 22, 1969: 


Reference is made to a letter (your reference DSAH-G) dated 
August 15, 1969, with enclosures, from your Assistant Counsel, sub- 
mitting a report concerning the request of the Southern Lead Com- 
pany (Southern) for rescission of Items 46 and 56 awarded to it under 
sales contract No. 11-9100-15 because of a mistake in bid alleged after 
award of the contract. 

IFB 11-9100 offered for sale 71 items of surplus Government prop- 
erty. Southern’s request for rescission concerns Items 46, 56 and 59, 
which were described in the invitation as follows: 

46. LEAD BATTERIES SCRAP: Including truck, bus, tractor and other types. 
With hard rubber and plastic cases. Drained and vented. Outside—No 
allowance for water, moisture or acid in the total weight. 

56. ELECTRONIC SCRAP: Consisting of cannibalized computer and electronic 
equipment. Inside 

59. LEAD BATTERIES, SCRAP: Aircraft, forklift and vehicle, with hard 
rubber, steel and aluminum cases. Drained. Outside—No allowance for 
moisture, water or acid content_ 

Article EQ, Dangerous Property is applicable. 

The following bids were recorded at the bid opening on March 25, 
1969: 

UNIT PRICE EXTENDED 
BIDDER (Per Pound) PRICE 

Item 46 

L. Sanderow $. 04761 $1428. 30 

Greenville Parts and Metal Co., 

Inc. ; 0403 1209. 00 
Nicholas J. Goetter, Jr. . 01 300. 00 
The current market appraisal for Item 46 was $.04 per pound. 


Item 56 

Michael Vital $. 011 $220. 00 
The current market appraisal for Item 56 was $.015 per pound. 

Item 59 


L. Sanderow $.: 04211 $2105. 50 
Davis Iron & Metal ; 0411 2055. 00 
Lowe & Moniodis, Inc. ; 0381 1905. 00 
Greenville Parts & Metal Co., 

Inc. ‘ ; 0378 1890; 00 


Norart Corp. : 0251 1255: 00 
Nicholas J. Goetter, Jr. : 01 500; 00 
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The current market appraisal for Item 59 was $.035 per pound. 

Page 8 of the IFB incorporated by reference portions of Defense 
Logistics Services Center pamphlet “Sale by Reference—Instructions, 
Terms and Conditions Applicable to Department of Defense Surplus 
Personal Property” (April 1968). Article AD of the pamphlet permits 
the submission of “all-or-none” bids and provides in pertinent part: 

If it becomes necessary for the purpose of contract administration to arrive 
at line item prices, such prices will be determined by prorating the “all-or-none” 
bid among the items involved based on the high responsive individual bids 


submitted for those items including any such bid submitted by the 
Purchaser. * * * 


Southern submitted the following bid: 
46 


iene 46 and 56 are to be based on “ALL OR NOND” price of $2,180.00 

In accordance with Article AD of the Sale by Reference pamphlet, 
quoted above, Southern’s “all-or-none bid” was prorated. The prorated 
unit price for Item 46 was $.062968 per pound for an extended price of 
$1,889.04; and the prorated price for Item 56 was determined to be 
$.014548 with an extended price of $290.96. Thus, as prorated under 
the contract, Southern’s bid on Item 46 was $.062968 per pound, where 
other bids ranged from $.01 to $.0476 and the current market appraisal 
was $.04. On Item 56, Southern’s prorated bid was $.014548 per pound, 
the only other bid was $.011, and the current market appraisal was 
$.015 per pound. 

On March 28, 1969, awards for Items 46 and 56 were made to South- 
ern and, upon receipt of notices of award, Southern alleged error in 
that it had intended to bid on Items 46 and 59, but not on Item 56. 
Southern submitted worksheets in support of its allegation that its 
intended bid was $.044 per pound on Item 46 and $.043 per pound on 
Item 59. By letters dated July 11 and 29, 1969, the Defense Supply 
Agency denied the claim of mistake, from which Southern has appealed 
to this Office. 

As a general rule, if a bidder makes a unilateral mistake, he is bound 
by the contract awarded unless the contracting officer knew, or should 
have known, of the mistake at the time of award. Saligman v. United 
States, 56 F. Supp. 505. If the contracting officer was actually or con- 
structively aware of the mistake, the contract is voidable at the pur- 
chaser’s option. Kemp v. United States, 38 F. Supp. 568; Wender 
Presses, Inc. v. United States, 170 Ct. Cl. 483, 343 F. 2d 961. In deter- 
mining whether the contracting officer should have known of error, 
or had “constructive” notice thereof in surplus sales cases, this Office 
has considered a number of factors, among which are: (1) the relation- 
ship of the amount of the allegedly erroneous high bid and the second 
highest bid; (2) comparison of the high bid and the current market 
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appraisal of the property; and (3) the nature of the property being 
sold. Generally, in sales of surplus property, the existence of a sub- 
stantial discrepancy between the erroneous bid and the second high bid 
or the current market appraisal would not necessarily be sufficient to 
place the contracting officer on notice of mistake, as would similar 
differences in the prices bid on new equipment. United States v. Sabin 
Metal Corp., 151 F. Supp. 683, affirmed 253 F. 2d 956. However, this 
Office has recognized that wide price variations normally are not en- 
countered in the sale of scrap metals because of the established market 
for this material and the limited uses to which it may be put. B-160704, 
February 16, 1967; B-158334, January 21, 1966; B-149660, 
September 21, 1962. 

In the instant case the terms of the invitation required the contract- 
ing officer to make a proration of Southern’s “all-or-none” bid. Under 
such circumstances it is our opinion that the contracting officer is re- 
quired to consider such prorated unit prices in the same manner as 
if the bidder had actually inserted them in his bid. Southern’s prorated 
unit price of $.062968 per pound on Item 46, as determined by the 
contracting officer, was 32 percent higher than the second high bid and 
57 percent higher than the current market appraisal of the item. In 
other sales of scrap metal our Office has found that similar disparities 
between the erroneous bid and the second high bid and between the 
erroneous bid and the current market appraisal have placed the con- 
tracting officer on constructive notice of the possibility of error. 
B-160704, February 16, 1967; B-160520, December 23, 1966. 

Accordingly, we must conclude that a bona fide mistake was made 
as alleged, that the contracting officer should have been aware of the 
possibility of error, and that verification of the bid should have been 
requested before acceptance. The awards for Items 46 and 56 should 
therefore be rescinded without liability to Southern Lead Company. 

The file transmitted with the Assistant Counsel’s letter is returned. 


[ B-145094 J 
Vehicles—Purchases—Passenger Motor Vehicles 


The purchase of passenger motor vehicles to conduct research and development 
programs for the prevention and control of air pollution is not subject to the 
appropriation authorization requirement of 31 U.S.C. 638a(a), nor the maximum 
price limitation in section 638c, as these statutory prohibitions are intended for 
imposition on the purchase of vehicles to be used to carry passengers. Therefore, 
if a certificate to the effect that the vehicles are necessary to effectuate the 
purpose of the research programs contemplated and that they will not be used 
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to carry passengers appears on or accompanies the payment voucher, no objection 
to payment for the vehicles will be raised. 


To the Secretary of Health, Education, and Welfare, September 
23, 1969: 


This is in reference to letter dated September 8, 1969, from the 
Assistant Secretary, Comptroller, requesting a decision on whether 
the purchase of passenger motor vehicles by the National Air Pollution 
Control Administration (NAPCA) for research purposes is subject 
to the authorization requirements of 31 U.S.C. 638a(a), and the maxi- 
mum purchase price limitation of 31 U.S.C. 638c. 

The Assistant Secretary explains the matter as follows: 


The Secretary of Health, Education, and Welfare is authorized by Sections 103 
and 104 of the Clean Air Act, 42 U.S.C. 1857b, 1857b—1, to conduct research and 
development programs for the prevention and control of air pollution and, in 
particular, air pollution resulting from the combustion and emission of fuels 
from motor vehicles. In carrying out such research, it will be necessary for 
NAPCA to purchase passenger motor vehicles and to make extensive tests on 
such vehicles of various exhaust control devices, engine modifications, power 
sources, fuels, and fuel additives. In the course of such research, NAPCA 
estimates that 90 percent of the time that the vehicles are in use will be devoted 
to laboratory dynamometer tests on the vehicles. In order to perform tests on 
the vehicles under actual road conditions, they will be driven on public roads 
for about 10 percent of the time they are in use by the technicians or project 
engineers working on the tests. The vehicles will not be used to transport passen- 
gers or supplies and will be used only in furtherance of research on motor vehicle 
fuel emissions, either in the laboratory or on public roads. 

We recognize that there is a statutory prohibition on the purchase of passenger 
motor vehicles unless authorized by the appropriation concerned or other law. 
31 U.S.C. 638a(a). We believe, however, that that prohibition was not intended 
to apply to the purchase of vehicles to be used solely for research purposes. 
While, as the Comptroller General pointed out in a decision to this Department, 
40 Comp. Gen. 205, 207, the “statute makes no mention of the use to be made of 
the vehicle, whether to carry passengers or to carry materials,” it is not likely 
that Congress intended the prohibition to be applicable to vehicles purchased for 
research and testing purposes only, with but minimal use on the road, and then 
only in furtherance of such research purposes. 


It was held in 1 Comp. Gen. 360 (1922), that purchase of an auto- 
mobile to be equipped and used solely for testing and laboratory pur- 
poses, and in no sense for service as a means of passenger carrying, 
is not within the statutory prohibition as to the purchase of motor- 
propelled passenger carrying vehicles without specific authority of 
Congress therefor. Also, in an unpublished decision of this Office to 
the Secretary of Agriculture, B-81562, December 1, 1948, it was held 
that the purchase of an automobile for research and testing on the use 
of alcohol as a motor fuel was not subject to the maximum statutory 
price limitation if it be administratively determined that the purchase 
of the vehicle was necessary to effectuate the purposes of research 
program, and a certificate to the effect that such vehicle would not be 
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used for passenger carrying purposes would appear upon or accompany 
the voucher upon which payment was to be made. 

If the passenger motor vehicles proposed to be purchased by NAPCA 
are to be used solely for research purposes and a certificate to such 
effect supports the procurement, no objection to payment therefor will 
be raised by this Office. 


[ B-167150] 


Taxes—State—Government Immunity—Rented Equipment 


The Hawaii General Excise Tax imposed on a motor vehicle rental agency, which 
although in the nature of a sales or gross receipts tax levied on the lessor is by 
tradition, custom, and usage passed on to the lessee as a separate item in the 
billing and added to the rental price of the vehicle, is not a tax within the scope 
of the exemption contained in section 237-25a(a)(3) of the Hawaii Revised 
Statutes pertaining to the sale of vehicles to the United States and the Federal 
Government is liable to the lesser of the cars for the excise tax unless the 
rental agreement provides otherwise. The determination of United States liability 
to pay a State sales tax depends on whether the incident of the tax is on the 
vendor or vendee, and when imposed on the vendor, the United States under its 
constitutional prerogative is not immune from liability unless expressly exempt. 


To the Hertz Corporation, September 26, 1969: 

Your letter of September 11, 1969, concerns the applicability of the 
Hawaii General Excise Tax to the rental of motor vehicles by the 
United States. 

You advise that the Hawaii General Excise Tax, although in the 
nature of a sales or gross receipts tax levied on the vendor (here, the 
lessor), is by tradition, custom, and usage passed on to the renter (or 
lessee). You state that the amount of the tax, which is at a 4 percent 
rate presently, is separately stated and is in effect added to the rental 
price of the motor vehicle; and that the amount of the tax is collected 
from the renter (or lessee) but that the Federal Government is not 
paying the tax and considers itself not taxable. 

You report that the State of Hawaii has recently concluded an audit, 
and has held Hertz International liable for those taxes, and takes the 
position that the rentals to the Federal Government are taxable. Pre- 
sumably—according to your letter—the State is relying on section 
117-21.5(4) (c) and does not treat a rental within the meaning of the 
term “sold” as referred to in section 117-21.5(3). (The cited statutory 
provisions are apparently codified as sections 237-25 (c) and 237-25 (a) 
(3), Hawaii Revised Statutes. ) 

You state that Hertz is caught in the middle—in that Hawaii 
measures its excise tax by its gross receipts and, when it is added to the 
bill, the Federal Government renter does not pay it—with the effect 
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that Hertz is obliged to absorb this 4 percent tax which is added to the 
rental price. 

You request a decision as to whether Federal Government renters 
in Hawaii should pay the amount of the tax added to the rental price. 

Concerning the payment of State sales taxes generally, our Office 
has held that the question of whether the United States is required to 
pay for an item procured in a State at a price inclusive of the sales tax 
imposed by that State rests upon a determination of whether the 
incidence of the tax is on the vendor or on the vendee. Where the 
incidence of the tax is on the vendor, the United States has no right— 
apart from State law or State statutory regulations promulgated there- 
under by State authorities—to purchase (or lease) items within the 
territorial jurisdiction of the State on a tax free basis.-See Alabama v. 
King and Boozer, 314 U.S. 1; 24 Comp. Gen. 150; 32 td. 423 (1953) ; id. 
577 (1953) ; 33 id. 453 (1954); and 41 id. 719 (1962). On the other 
hand where the incidence of the tax is on the vendee, the United States 
in purchasing or leasing items for official use is entitled under its con- 
stitutional prerogative to make purchases or to lease free from State 
taxes and to recover any amount of such taxes which may have been 
paid by it. . 

It is clear from a reading of section 237-13, Hawaii Revised Statutes, 
that the Hawaii General Excise Tax is a business privilege tax imposed 
on persons in the business of selling property, furnishing services or 
otherwise engaged in a business in the State and that the amount of the 
tax is measured by the gross income or gross proceeds of sale of the busi- 
ness. Moreover, we found nothing in the Hawaii General Excise Tax 
Law which requires a vendor or a person furnishing services to collect 
the amount of the tax from the vendee or the person being furnished 
the service. Thus, the legal incidence of the tax involved here is on the 
vendor or the person furnishing a service. Hence, the United States 
would not be constitutionally immune from such tax absent an exemp- 
tion provision in the State law or regulations promulgated pursuant 
thereto. 

Section 237-25(a) (3), Hawaii Revised Statutes, exempts from the 
tax in question “sales” and “gross proceeds of sales” of tangible per- 
sonal property to the United States. However, section 237-25(c) pro- 
vides that nothing in section 237-25 : 


* * * shall be deemed to exempt any person engaging or continuing in a service 
business or calling from any part of the taw imposed upon him for such activity, 
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and he shall not be entttled to deduct any amount for tangible property furnished 
in conjunction therewith even though he separately bills or otherwise shows the 
amount of the gross income of such business derived from the furnishing of such 
property. [Italic supplied.) 


Further, section 237-7, Hawaii Revised Statutes, defines “Service 
business or calling” as including all nonprofessional] activities engaged 
in for other persons for a consideration which involves the rendering 
of a service “as distinguished from the sale of tangible property.” 
[Italic supplied.] 

In light of the provisions of section 237-25(c) and section 237-7 it 
is our opinion that “rentals” to the United States may not be considered 
within the scope of the tax exemption contained in 237-25(a) (3). 
Therefore car rentals (or the proceeds from car rentals) to the Federal 
Government in Hawaii would be subject to the Hawaii General Excise 
Tax. Whether the United States would be required to pay the amount 
of the tax to the lessor of the cars would depend on the terms of the 
rental agreement. In other words the United States is not constitution- 
ally immune from the economic burden of the State tax involved here if 
by contract or otherwise it is liable to the vendor or lessor for the 
amount of the tax. 


[ B-167264 J 


Gratuities—Reenlistment Bonus—Extension of Enlistment— 
Simultaneously With Acceptance of Reserve Officer Appointment 


A regular Army enlisted man who prior to the expiration of his term of service 
is discharged in order to reenlist the next day and under orders dated the same 
day is discharged from his enlisted status and appointed as a Reserve officer and 
assigned to active duty to which he is to report shortly thereafter, is not entitled 
to the reenlistment bonus provided in 37 U.S.C. 308. The discharge, reenlistment, 
and reporting for active duty as an officer was substantially a simultaneous 
transaction, and as the officer had no enlistment in effect to complete if his active 
duty as an officer was terminated, the Government received no benefit from the 
reenlistment that had not been entered into with the bona fide intention of serv- 
ing thereunder for any substantial period, and, therefore, payment of the bonus 
may not be authorized. 


To Major R. G. Friedman, Department of the Army, September 
29, 1969: 


Further reference is made to your letter of March 6, 1969, enclosing 
a voucher in favor of Staff Sergeant William A. Heaivilin, RA 
17 619 091, for reenlistment bonus, and requesting a decision whether 
payment is authorized in the circumstances set forth in your letter. 
The request was assigned D.O. No. A-1040 by the Department of 
Defense Military Pay and Allowance Committee. 
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The circumstances shown are that on May 1, 1968, Staff Sergeant 
Heaivilin, Regular Army, made application for appointment as second 
lieutenant, MI-U.S. Army Reserve. The application for appointment 
was tentatively approved by Department of the Army message of 
January 28, 1969. He was ordered to active duty as a second lieutenant, 
U.S. Army Reserve by U.S. Army Japan Letter Order 2-12 dated 
February 3, 1969, effective February 7, 1969. That order also directed 
that he be discharged from his enlisted status. 

You say that under the provisions of paragraph 5-10, Army Regula- 
tions 635-200, Sergeant Heaivilin requested discharge prior to expira- 
tion of his term of service (March 4, 1969) in order to reenlist in his 
current enlisted status. By orders also dated February 3, 1969, his dis- 
charge and reenlistment were made effective on February 2 and 3, 
1969, respectively, and on February 7, 1969, he accepted appointment 
and was sworn in as a commissioned officer. 

You further say that Sergeant Heaivilin had full knowledge of the 
tentative approval of his appointment as an officer and requested dis- 
charge and reenlistment prior to the expiration of the enlistment in 
which he was serving for the sole purpose of collecting a reenlistment 
bonus. In this connection you point out that both the orders effecting 
his discharge and reenlistment and the orders to active duty as an offi- 
cer were dated the same day. You say that since his discharge and re- 
enlistment were not required in the interest of the Government you 
question whether the reenlistment bonus may be paid. 

It appears that you were advised by Army Finance Center, Indi- 
anapolis, Indiana, that payment is authorized, citing 35 Comp. Gen. 
664. You contend, however, that that decision is not applicable for the 
reason that the member there involved reenlisted subsequent to the 
expiration of his prior enlistment. 

The record shows that in February 1969, when Sergeant Heaivilin 
was discharged and reenlisted for 6 years he was serving overseas, 
that his tour of duty would not expire until September 1969, and 
that the enlistment from which he was being discharged would expire 
on March 4, 1969. Paragraph 5-10, Army Regulations 635-200, im- 
plementing 10 U.S.C, 1171, provides that discharge for the purpose of 
reenlistment may be accomplished at any time during the last 90 
days of current enlistment for various specified purposes. 

Heaivilin was appointed a Reserve commissioned officer of the 
Army pursuant to 10 U.S.C. 591 and 593. Section 593 provides that 
appointments of reserves in commissioned grades “are for an indefinite 
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term and are held during the pleasure of the President.” He was 
ordered to active duty under 10 U.S.C. 672(d) which provides that a 
member of a Reserve component may be called to active duty at any 
time with his consent. Heaivilin applied for and was appointed a Re- 
serve officer with concurrent active duty. 

Section 308 of Title 37 U.S. Code, provides that a member of the 
uniformed services who reenlists in a Regular component of the service 
concerned, or who voluntarily extends his enlistment for at least 2 
years is entitled to a reenlistment bonus as computed therein. 

As you point out, orders of February 3 provided for Heaivilin’s re- 
enlistment effective that date and his discharge the preceding day. 
Separate orders of the same day ordered him to active duty as a Re- 
serve officer on February 7, 1969, and directed that he be discharged 
from his enlisted status. In these circumstances, the discharge, re- 
enlistment and reporting for active duty as an officer was substantially 
a simultaneous transaction. 

Both the member and the Army headquarters that issued the orders 
knew that he would not serve on extended active duty under his re- 
enlistment of February 3 since his discharge was directed by orders of 
the same date and effected on February 6, 1969, the day before he ac- 
cepted his appointment and entered on active duty as an officer. Thus, 
he has no enlistment in effect while serving as an officer and which he 
could be required to complete if his active duty as an officer were 
terminated, such as would be the case when enlisted members in the 
Navy and Marine Corps are appointed officers under 10 U.S.C. 5596 
or 5597. Compare decisions of January 17, 1967, and October 1, 1968, 
B-160311. 

Our decision of May 22, 1956, 35 Comp. Gen. 664, concerns questions 
whether payment of reenlistment bonus is authorized (1) if a member 
otherwise entitled to receive it knows, or has reason to believe, that 
he may be called to active duty as a commissioned officer or warrant 
officer shortly after reenlistment, or (2) if a member, prior to dis- 
charge, files an application for a commission or warrant and reenlists 
prior to receipt of the appointment as an officer and thereafter is called 
to active duty under such appointment. These questions were answered 
in the affirmative. 

In those circumstances, however, orders to active duty as an officer 
were not issued concurrently with the member’s reenlistment and we 
said that it was primarily a matter under the control of the Gov- 
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ernment whether the member would be required to complete his en- 
listment or would later be called to active duty as an officer. 

In the case of Heaivilin, the Government had determined at the time 
of his reenlistment that he would not serve any substantial period un- 
der that enlistment but concurrently directed his discharge and or- 
dered him to active duty as an officer. It seems obvious that the Govern- 
ment received no benefit from the reenlistment and that it was not 
entered into by Heaivilin with the bona fide intention of serving there- 
under for any substantial period. In these circumstances, we are of 
the opinion that payment of a reenlistment bonus is not authorized and 
the voucher will be retained in this Office. 


[ B-167614 J 


Compensation—Overtime—Travel Time—Emergencies 


The time spent by a group of wage board employees to travel on a nonworkday 
to a temporary duty station for the purpose of immediately repairing the gun 
port shields of a ship that had deteriorated by exposure to the sun so that the 
ship could meet a sailing deadline, does not constitute the travel status away 
from an official duty station occasioned by an event which could not be scheduled 
or controlled administratively that is contemplated by 5 U.S.C. 5544(a) (iv) asa 
basis for the payment of overtime. The required repair to the gun mounts was 
not due to a sudden emergency or catastrophe, and the damage having occurred 
gradually over a period of time, scheduling the repair was within administrative 
control and, therefore, the travel time is not compensable as overtime. 


To Charles A. Bowsher, Department of the Navy, September 30, 
1969: 


We have received from the Commander, Navy Accounting and 
Finance Center, Washington, reference NAFC-3121, a request dated 
July 17, 1969, for a decision on claims for overtime made by four 
employees of the Naval Ordnance Station, Louisville, Kentucky 40214. 
The question is whether such overtime is compensable under the facts 
and circumstances hereinafter related. We note there is administrative 
disagreement thereon. Since the record shows that the request for de- 
cision on the claims was referred to your office by the originating office, 
referred to above, we are directing our reply in the matter to you. 

The record shows that on January 13, 1969, NAVORDSTALOU re- 
ceived a telephone call from a Mr. Capolla, Code 05, Philadelphia 
Naval Shipyard, stating that a ship (Hull # LPH-11) with two gun 
mounts furnished by NAVORDSTALOU would be available for re- 
pair of gun port shields deteriorated by the sun. It was stated that the 
repair work was mandatory prior to January 24, 1969, as the ship was 
scheduled to sail that day. The team of employees qualified to make 
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such repairs were in Pascagoula, Mississippi, on temporary duty. The 
file indicates they were directed to return to Louisville, Friday, Janu- 
ary 17. On January 18, a Saturday, and nonworkday, the employees 
worked from 7 a.m. until 10:30 a.m., apparently at Louisville, for the 
purpose of getting tooling and equipment ready for the job in Phila- 
delphia. They commenced travel to Philadelphia in a privately owned 
vehicle at 10:30 a.m. on the same day. The record shows that it was 
administratively determined that the work of making the repairs must 
begin on Sunday, January 19, in order to meet the mandatory deadline. 
We note the claims are only for 414 hours overtime, while traveling 
January 18, 1969, which period of time would complete an 8-hour 
tour of duty. It is administratively stated that work would have been 
required for the full 8 hours on Saturday, presumably at Louisville, 
had the employees not been required to proceed to Philadelphia. 

The employees involved appear to be under a wage board system 
and their travel in this instance is governed by the language in 5 
U.S.C. 5544(a), reading, in pertinent part, as follows: 


* * * Time spent in a travel status away from the official duty station of an 
employee subject to this subsection is not hours of work unless the travel (i) 
involves the performance of work while traveling, (ii) is incident to travel that 
involves the performance of work while traveling (iii) is carried out under 
arduous conditions, or (iv) results from an event which could not be scheduled 
or controlled administratively. 


The specific language thereof requiring interpretation here reads: 


* * * (iv) results from an event which could not be scheduled or controlled 
administratively. 


In our decision, B—163654, April 19, 1968, to the Chairman, National 
Transportation Safety Board, Department of Transportation, we 
were requested to interpret language identical to that specifically 
quoted above but which was contained in 5 U.S.C. 5542(b) (2) (B) 
governing General Schedule and certain other employees. A copy 
thereof is enclosed for your information. You will note that the first 
three questions concern travel to the site of an accident or to another 
location as part of the initial phase of the investigation of the accident. 
With respect to the three questions, we stated that our opinion thereon 
was that there must have existed an immediate official necessity occa- 
sioned by the unscheduled and administratively uncontrollable event 
for travel by the employee during hours outside his scheduled work- 
week before such travel time constitutes hours of employment within 
the meaning of the exception. 

The language of 5 U.S.C. 5544(a) quoted above was added by sub- 
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section (d) of section 222 of Public Law 90-206, approved December 
16, 1967. Under subsection (b) and (a) of section 222 the same lan- 
guage was added to 39 U.S.C. 3571 (postal service) and 5 U.S.C. 5542 
(b) (2) (B), respectively, thus, equalizing the pay treatment for travel 
time in the case of employees subject to those separate provisions. 
S. Rept. No. 801, 90th Cong., 1st sess. 31, contains the following state- 
ment concerning travel by employees: 

* * * An employee should not be required to travel on his offday in order to 
be at work at a temporary duty station early Monday morning to attend a meet- 
ing. It is an imposition upon his private life that should not be made. Neverthe- 
less, pay for travel status should not be made so attractive that employees would 
seek to travel on their offdays in order to receive overtime pay. Proper scheduling 
and administrative planning is the answer to the problems of travel pay in many 
cases. When emergencies occur or when events cannot be controlled realistically 
by those in authority, traveltime must be paid for. 

The committee also believes ‘that agencies should utilize the most expeditious 


means of transportation practicable, commensurate with the nature and purpose 
of an employee’s duties. * * * 


We are aware of the examples and instructions contained in FPM 
LTR. No. 550-52, February 5, 1969, issued by the United States Civil 
Service Commission, which are stated not to be mandatory with re- 
spect to employees in trades or labor occupations (wage board 
employees). 

The damage requiring repair consisted of deterioration due to the 
exposure of the gun mounts to the rays of the sun and occurred grad- 
ually over a period of time rather than from any particular event. 
Thus, it may not reasonably be considered to have resulted from a sud- 
den emergency or catastrophe, or an event which could not be sched- 
uled or controlled administratively. The time for scheduling of the 
repair was completely within the administrative control of the Depart- 
ment of the Navy. Under the circumstances, we are of the opinion that 
the travel officially directed to be performed on Saturday, January 18, 
1969, a day outside the scheduled tour of duty of the claimants, is not 
considered to be work under the above-quoted specific language of 
condition “iv” of 5 U.S.C. 5544(a). Compare decision of April 19, 
1968, B-163654, cited above. Accordingly, the administrative denial 
of overtime for the period of such travel was proper. 


[B-167769] 
Contracte—Specifications—Minimum Needs Requirement—Can- 
cellation and Reinstatement of Invitation 


The cancellation and readvertising of an invitation for copper superconductor 
Wine yen Getemmination the lower sestaiteliy suite wise elered te. he towent 
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bidder equally met the minimum needs of the Government as did the higher 
ratio more costly wire solicited was not required and the original invitation 
should be reinstated, as adequate competition had been obtained under the orig- 
inal invitation and only a relatively small price difference existed between the 
two lowest bids. Although a revision of specifications is a “compelling reason” 
for rejecting all bids and readvertising a procurement, cancellation of an invita- 
‘tion should be limited to instances in which an award under the original specifi- 
cations would not serve the Government’s needs, but when as here the specifica- 
tions do, readvertising after the exposure of bids would be prejudicial to the 
competitive bidding systems. 

Contracts—Specifications—Minimum Needs Requirement—Er- 
roneously Stated 

A contract award to the low bidder which would have permitted the bidder who 
had deliberately deviated from the specification requirements to furnish an item 
neither asked for in the invitation nor offered by the other bidders would not be 
the contract offered to all bidders and, therefore, the rejection of the noncon- 
forming low bid was proper, even though the deliberately substituted item would 
have met the minimum needs of the Government. To insure the benefits of com- 
petition to the Government, it is essential that contract awards be made on the 
basis of the specification requirements submitted for competition, and a devia- 
tion to the requirements may only be waived if the deviation does not go ‘to the 
substance of the bid or work an injustice on other bidders, and the deviation in 


the low bid having been deliberately taken may not be considered trivial or 
minimal so as to justify waiver as a minor irregularity. 


To the Administrator, National Aeronautics and Space Administra- 
tion, September 30, 1969: 


Reference is made to letter dated September 5, 1969, from the Di- 
rector of Procurement furnishing a report on the protest of Super- 
technology Corporation against the opening of bids and award of a 
contract under readvertised solicitation No. C-404597-(Re-Ad), dated 
July 29, 1969. 

The record shows that invitation No. C-404597, issued on May 23, 
1969, by the National Aeronautics and Space Administration, Lewis 
Research Center, requested bids for furnishing a quantity of 130,000 
feet of superconductor wire, as follows: 

Niobium-Titanium-Copper Composite Superconductor material ghall be in accord- 


ance with Specification No. C-404597 dated May 7, 1969 (2 pages), which is 
attached hereto. 


Paragraph “B” of the specifications stated that “The copper shall be 
OFHC grade with a minimum resistance ratio of R300°K/R4.2°K 
=200’ (hereinafter referred to as 200 ratio). The following bids were 
received at bid opening on June 12, 1969: 
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Name Amount 
Cryomagnetics $96, 590. 00 
Supertechnology 97, 256. 25 
Norton Company 99, 450. 00 
Airco Air Reduction Co. 117, 000. 00 


However, Cryomagnetics proposed to supply superconductor wire 
with twisted filaments having a resistance ratio of 180 as against the 
200 ratio called for in the specifications. Consequently, its bid was 
determined to be nonresponsive. The next low bidder, Supertechnology 
Corporation, was determined to be nonresponsible because it had been 
in business only a short time. The matter of Supertechnology’s respon- 
sibility was referred to the Small Business Administration and that 
agency determined Supertechnology to be a responsible bidder under 
its certificate of competency procedures. In the meantime, Cryomag- 
netics, the low bidder, protested against the rejection of its bid as non- 
responsive and the Government technical personnel concluded that 
stabilized superconductor of OFHC copper with a resistivity ratio 
of 180 offered by Cryomagnetics met or exceeded the requirements of 
the invitation. Additionally, and perhaps more importantly, Avco 
Everett Research Laboratory, the intended user of the superconductor, 
advised NASA-Lewis on August 21, 1969, with reference to the 
acceptability of 180-ratio wire that : 


* * * Frankly, I do not know of any significant differences in the behavior 
of a high field coil when the resistance ratio is 200 versus 180, namely 10% 
different. By the time the magnito-resistance is added, the two resistance ratio 
values should make only a negligibly small difference in the conductor stability. 
I therefore believe that we would be hard pressed to observe any real differences 
in coils between RR 180 and 200. 


However, because copper having a 200 ratio is higher in price (ap- 
proximately $373) for the quantity involved than copper having a 
180 ratio, it was concluded by the contracting agency that a contract 
award to Cryomagnetics would be prejudicial to the other bidders 
who bid in good faith on 200-grade material as specified. Accordingly, 
a decision was made on July 29, 1969, to cancel the invitation and read- 
vertise the requirement because the specifications of the invitation did 
not specify the minimum needs of the Government. 

By letter of August 20, 1969, the attorneys for Supertechnology 
have provested against the opening of the readvertisement scheduled 
for September 26, 1969, and have requested that the first invitation 
be reinstated and that award of a contract be made to Supertechnology 
Corporation as the lowest responsive bidder thereunder, 


410-893 O - 71 - 16 
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Insofar as the low bid of Cryomagnetics is concerned, we agree with 
the contracting officer that the bid must be rejected as nonresponsive. 
It is a recognized rule that a contract awarded to a bidder must be 
the same contract offered to all bidders. 42 Comp. Gen. 96, 97 (1962). 
It is obvious that a contract awarded to Cryomagnetics which would 
permit the furnishing of copper material of 180 ratio, which was 
neither asked for in the invitation nor offered by the other three bid- 
ders, would not be the contract offered to all. Furthermore, to insure 
to the Government the benefits of competition, it is essential that 
awards of contracts be made upon the basis of the requirements of the 
specifications submitted for competition. See NASA Procurement 
Regulations, 41 C.F.R. 18-2.301. Any deviation by a bidder from the 
invitation requirements may only be waived if it does not go to the 
substance of the bid or work an injustice to other bidders. See 33 
Comp. Gen. 441 (1954); 30 id. 179 (1950); Prestex Inc. v. United 
States, 162 Ct. Cl. 620. In the instant case it is clear that the deviation 
from the advertised requirements by Cryomagnetics was deliberately 
taken and, therefore, may not be considered trivial or minimal so 
as to justify waiver as a minor irregularity. 47 Comp. Gen. 496, 499 
(1968). See 41 C.F.R. 18-2.404-2. 

Regarding the question as to whether the second low bid of Super- 
technology should have been accepted rather than canceling the solici- 
tation, the attorneys for the Norton Company, the third low bidder, 
contend that the cancellation was proper. In support of their conten- 
tion several of our decisions are cited. Those decisions hold that can- 
cellation and readvertisement is proper in cases where the administra- 
tive officials of the Government determine that the purchase of an item 
which is not responsive to the specifications would be in the interest 
of the Government (43 Comp. Gen. 209 (1963)); where the initial 
invitation solicited an excess over its minimal requirements 
(B-153229, February 5, 1964); and where it became apparent that 
a substantial reduction in cost would accrue to the Government by 
readvertisement of the procurement. (43 Comp. Gen. 268 (1963) ; 
B-151910, August 20, 1963; B-143263, December 22, 1960; B-103380, 
July 3, 1951.) We have carefully considered these prior decisions in 
the light of the circumstances of the instant case but we do not feel 
that they support the rejection and readvertisement action contem- 
plated. It is also urged that the cost saving to the Government through 
readvertising cannot be determined by computing the difference be- 
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tween the nonresponsive bid of the low bidder and the next responsive 
low bidder. Hence, it is contended that reinstatement of the initial 
solicitation should not be made unless there is cogent evidence that 
the dollar savings to result from the readvertising will be de minimis. 
In addition, the contention is made that Supertechnology is neither 
a “regular dealer” nor a “manufacturer” within the meaning of the 
Walsh-Healey Act, 41 U.S.C. 35-45. It is stated that in a letter of 
August 4, 1969, Supertechnology advised that Defense Contract Ad- 
ministration Services Region (DCASR) determined that it was not 
a regular dealer or a manufacturer within the meaning of the 
Walsh-Healey Act. 

While our Office has recognized in the decisions cited above that 
the administrative authority to reject all bids and readvertise is 
extremely broad and that ordinarily we will not question such action, 
it is our view that the rejection of all bids and the readvertisement 
of the procurement was not based on a “compelling reason.” Although 
a revision in specifications is, in some instances, a “compelling reason” 
to cancel an invitation, it would seem that cancellation on that ground 
should be limited to instances in which an award under the original 
specifications would not serve the Government’s actual needs. 

We can appreciate that the Government’s needs, at a minimum, 
might be satisfied by specifying 180-ratio wire at a slightly lesser cost 
but we feel that readvertising the procurement after bids have been 
exposed would be far more prejudicial to the competitive bidding 
system than an award under the 200-ratio specification. While the 
attorneys for Norton argue that reinstatement of the initial solicita- 
tion would be improper unless there is cogent evidence to show that 
the dollar savings on readvertisement would be relatively small, we 
are of the view that the savings possible on readvertisement which, at 
the best, are purely speculative, are not for consideration under cir- 
cumstances such as involved here. Rather, the primary consideration 
in this type of situation should be the cost to the Government in the 
event of an award under the initial solicitation. Since adequate com- 
petition was obtained in this case; since the difference between the 
two low bids is relatively small; and since there is no evidence to 
indicate that the requirement for wire of 200 ratio precluded other 
potential bidders from submitting responsive bids, we believe that 
the circumstances require an award under the initial solicitation. 

Insofar as Supertechnology’s status under the Walsh-Healey Act 
is concerned, we note that Supertechnology merely stated in its letter 
of August 4, 1969, that DCASR presumably, under the Walsh-Healey 
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Act, “failed to classify us either as a manufacturer or a dealer.” We 
do not construe this as a finding that Supertechnology does not so 
qualify. In any event, the Walsh-Healey eligibility of Supertech- 
nology is for determination in accordance with NASA Procurement 
Regulations, 41 C.F.R. 18-1.218 and .228. 

Accordingly, the invitation should be reinstated and award made 
to the lowest responsive, responsible bidder, if proper in other respects. 
The bids received under the readvertisement should be returned to the 
bidders unopened. 

The file forwarded with the Director’s letter is returned herewith 
as requested. 

[ B-167823,] 


Contracte—Negotiation—Cost, Etc., Data—“Truth-in-Negotia- 
tion”—Exceptions to Cost or Pricing Data 


When negotiated prices are based on established catalog or market prices of 
commercial items sold in substantial quantities to the general public and price 
differences can be identified and justified without resort to cost analysis, the 
determination to apply the exemption in paragraph 3-807.1(2) of the Armed 
Services Procurement Regulation to the requirement in the “truth-in-negotia- 
tions” act (10 U.S.C. 2306(f) ) that certified cost or pricing data must be furnished 
on contracts and subcontracts that exceed $100,000, is discretionary and requires 
the exercise of sound judgment. Where a decision that the “based on” concept 
should not apply to subcontractor prices on axles and transfer cases is reached 
after an extensive and careful review of the factual matters involved, the de- 
cision is considered a proper exercise of discretion and judgment, and the sub- 
contractor must furnish the cost and pricing data requested. 


To the Secretary of the Army, September 30, 1969: 


Reference is made to a letter dated August 29, 1969, with enclos- 
ures, from the Assistant Secretary of the Army (Installations and 
Logistics) , requesting our decision on the applicability of Public Law 
87-653, 10 U.S.C. 2306(f), commonly referred to as the “truth-in- 
negotiations” law, to subcontracts of Rockwell Standard Company, 
North American Rockwell Corporation, for furnishing axles and trans- 
fer cases to Diamond Reo Division of White Motors Corporation and 
Cadillac Gage Company. 

Rockwell has refused demands of the prime contractors and the 
Government for certified cost or pricing data in connection with the 
subject subcontracts. These two subcontracts have a total value of 
approximately $5,750,000. While the administrative report is con- 
cerned primarily with the two subcontracts referred to above, the 
magnitude of the problem is indicated by the fact that there are ap- 
proximately $49.5 million of subcontracts with Rockwell for axles 
and transfer cases and the controversy over submission of cost or 
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pricing data has continued for more than 34 months. It is reported 
that most of these subcontracts with Rockwell have been negotiated 
with a clause deferring the question of furnishing cost or pricing data. 
It is also reported that recently Rockwell has refused to accept pur- 
chase orders from the Cadillac Gage Company for axles needed for 
production of the XM 706E1 armored car unless the provisions requir- 
ing the submission of cost or pricing data are deleted. 

The demand upon Rockwell for submission of cost or pricing data 
is made pursuant to that part of the “truth-in-negotiations” act which 
provides that a contractor or subcontractor shall be required to submit 
such data and certify as to its accuracy, completeness and curruncy 
prior to the award of a negotiated contract where the price is expected 
to exceed $100,000. 

Rockwell contends that it is not required to submit cost or pricing 
data in view of that part of the act, as implemented by Armed Services 
Procurement Regulation 3-807.1(2), which provides that the require- 
ments thereof “need not be applied to contracts or subcontracts where 
the price negotiated is based on * * * established catalog or market 
prices of commercial items sold in substantial quantities to the general 
public * * *” The regulation cited above provides, in part, that— 

A price may be considered to be “based on” established catalog or market 

prices of commercial items sold in substantial quantities to the general public 
if the item being purchased is sufficiently similar to such a commercial item to 
permit the difference between the prices of the items to be identified and justi- 
fied without resort to cost analysis. 
In this connection, Rockwell contends that its military axles and trans- 
fer cases are “sufficiently similar” to its commercial SQD tandem series 
axle and T-226 transfer case, which are sold to the general public in 
sufficient quantities, “to permit the difference between the prices of 
the items to be identified and justified without resort to cost analysis.” 
Therefore, Rockwell contends that a price analysis in accordance with 
the provisions of ASPR 3-807.2(b) may be performed to determine 
the reasonableness of its price. 

In an effort to resolve this matter, Army personnel, with the coop- 
eration of Rockwell personnel, undertook a comprehensive technical 
and price analysis of the differences between the military and com- 
mercial axles and transfer cases selected by Rockwell for comparison 
to determine whether the “based on” concept could be accepted in lieu 
of a cost analysis. The Army’s report was issued on September 14, 
1968. As a result of the findings therein, Mr. Robert A. Brooks, then 
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Assistant Secretary of the Army (Installations and Logistics), ad- 
vised Rockwell on December 27, 1968, of his determination that the 
price analysis technique could be accepted to determine the reasonable- 
ness of its price for the 5-ton rear axle, but that cost or pricing data 
must be submitted in connection with its prices for the 5-ton front 
axle and transfer case and the 214-ton axle and transfer case. However, 
Rockwell has remained adamant in its refusal to submit such data. 

The requirement of 10 U.S.C. 2806(f) for the submission of certi- 
fied cost or pricing data is couched in mandatory terms, using the 
phrase “shall be required,” whereas the proviso of the statute except- 
ing the submission of such data states that the “requirements of this 
subsection need not be applied” in the circumstances listed therein. 
This language makes it clear that the exceptions are permissive, not 
mandatory, permitting the exercise of discretion and judgment on the 
part of procurement personnel. In this connection, on August 1, 1963, 
Congressman F. Edward Hébert, who sponsored the “truth-in-nego- 
tiations” law as originally passed by the House of Representatives, 
introduced a bill (H.R. 7909, 88th Cong.) to amend the law. He pro- 
posed, among other things, to prohibit, rather than leave discretionary, 
the obtaining of data and certificates when the price was based on 
price competition or established catalog or market prices. This bill 
was vigorously opposed by both our Office and the Department of De- 
fense. On the discretionary right to require data under the statutory 
exceptions, we contended that such discretion was desirable; other- 
wise, in the borderline cases, there would be endless arguments on the 
administrative level whether the law was applicable. Furthermore, 
we felt that the contracting office should be permitted to require the 
data and certificate in special cases even though a statutory exception 
might be applicable. H.R, 7909 never was reported out of the Com- 
mittee. [Italic supplied. ] 

It should also be noted that ASPR 3-807.1(b) (2), concerning the 
statutory exception for established catalog or market prices, provides 
that application of this “exception also requires judgment and analy- 
sis on a case-by-case basis.” 

Accordingly, it is our view that whether a statutory exception ap- 
plies is a discretionary matter requiring the exercise of sound judg- 
ment on the part of procurement personnel. Where, as here, a decision 
that the “based on” concept should not apply has been reached after 
an extensive and careful review of the factual matters involved, there 
has been a proper exercise of the discretion and judgment permitted 
and certified cost or pricing data must be furnished by the contractor 
or subcontractor, as the case may be. 
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[ B-132740 J 


Contracte—Awards—Small Business Concerns—Construction Con- 
tracts 


The authority of the Small Business Administration pursuant to section 8(a) of 
the Small Business Act (15 U.S.C. 687(a)) to enter into contracts with Gov- 
ernment agencies and officers having procurement powers to furnish articles, 
equipment, supplies, or materials, and to subcontract the prime contracts to 
small business concerns, as well as the authority in section 15 to make direct 
contract awards, may be extended to construction contracts under an expanded 
interpretation of the parenthetical phrase “including but not limited to contracts 
for maintenance, repair, and construction” appearing in section 2(a), providing 
for the placement of a fair proportion of the total purchases and contracts for 
property and services for the Government with small business enterprises, thus 
carrying out the intent of Congress that small business concerns obtain a fair 
proportion of all types of Government contracts. 


Statutory Construction—Omission of Express Language 


Where an expanded interpretation of a statute will accomplish beneficial results, 
serve the purpose for which the statute was enacted, is necessary incidental to 
a power or right, or is the established custom, usage or practice, the maxim 
forming the basis for an inference that all omissions were intended will be re- 
futed. Therefore, it is necessary to give an expanded statutory construction to 
the parenthetical phrase “including but not limited to contracts for main- 
tenance, repair, and construction” appearing in section 2(a) of the Small Busi- 
ness Act to include construction contracts in the administration of the subcon- 
tracting authority in section 8(a) and the direct. contract authority in section 15, 
in order to carry out the congressional intent that small business concerns ob- 
tain a fair proportion of all types of Government contracts. 


To the Administrator, Small Business Administration, October 2, 
1969: 


Reference is made to a letter dated September 5, 1969, from Mr. 
Leonard S. Zartman, General Counsel, requesting an opinion with re- 
spect to a proposed extension into construction contracts of the pro- 
curement activities of the Small Business Administration under section 
8(a) of the Small Business Act, as amended, 15 U.S.C. 637(a). 

Public Law 85-536, H.R. 7963, approved July 18, 1958, 72 Stat. 384, 
known as the Small Business Act, completely revised the Small Busi- 
ness Act of 1953, Title II of Public Law 163, 83d Congress, 67 Stat. 
232, as amended. Section 8(a) (1) of the new act, 15 U.S.C. 637(a) (1), 
authorizes the Small Business Administration to enter into contracts 
with the United States Government and any department, agency or 
officer thereof having procurement powers obligating the Administra- 
tion to furnish articles, equipment, supplies or materials to the Gov- 
ernment. Section 8(a) (2), 15 U.S.C. 637(a) (2), authorizes the Small 
Business Administration to arrange for the performance of such con- 
tracts by negotiating or otherwise letting subcontracts to small busi- 
ness concerns or others for the manufacture, supply, or assembly of 
such articles, equipment, supplies or materials, or parts thereof, or 
servicing or processing in connection therewith, or such management 
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services as may be necessary to enable the Administration to perform 
such contracts. 

Section 15 of the act, 15 U.S.C. 644, provides in part that: 

To effectuate the purposes of this Act, small-business concerns within the mean- 
ing of this Act shall receive any award or contract or any part thereof * * * as to 
which it is determined * * * (3) to be in the interest of assuring that a fair pro- 


portion of the total purchases and contracts for property and services for the 
Government are placed with small-business concerns * * *. 


Sections 207(c) and 207(d) and section 214 of the Small Business 
Act of 1953 contain somewhat similar provisions. The 1953 and 1958 
statutes also contain in sections 202 and 2(a), respectively, similar 
declarations of policy except that the former does not include any 
indication that the Congress intended to make the provisions of section 
214 applicable to contracts for construction, whereas the policy declara- 
tion of the 1958 statute states in part that— 

* * * It is the declared policy of the Congress that the Government should aid, 
counsel, assist, and protect, insofar as is possible, the interests of small-business 
concerns in order to preserve free competitive enterprise, to insure that a fair 
proportion of the total purchases and contracts for property and services for the 


Government (including but not limited to contracts for maintenance, repair, and 
construction) be placed with small-business enterprises * * *. 


The General Counsel’s letter states that the exercise of the section 
8(a) authority has been limited to supply and service contracts, that it 
is now proposed to extend those activities to construction contracts and 
that some of the Government agencies with which the Small Business 
Administration proposes to contract have questioned whether section 
8(a) applies to construction contracts. Although section 8(a) does not 
specifically list construction contracts, the view is expressed that sec- 
tion 8(a) could be interpreted as including construction contracts on 
the basis of the parenthetical phrase appearing in section 2(a)—“in- 
cluding but not limited to contracts for maintenance, repair, and con- 
struction.” The letter cites court cases and section 4703, Sutherland 
Statutory Construction, Third Edition, to the effect that all parts of a 
statute should be considered together in determining the legislative 
intent. The letter also cites H. Rept. No. 555, 85th Cong., 1st sess., 
accompanying H.R. 7963, and decisions of our Office dated October 23, 
1957, and October 22, 1958, 37 Comp. Gen. 271, 38 id. 326. 

In 37 Comp. Gen. 271 we expressed doubt that section 214 of the 
Small Business Act of 1953 was intended to apply to construction con- 
tracts since the act contained no reference to such contracts and con- 
tracts for construction of public buildings and works have traditionally 
been treated as separate and distinct subjects in statutes, regulations, 
and decisions of accounting officers. Subsequently, it was concluded 
in 38 Comp. Gen. 326, on the basis of the policy declaration in section 
2(a) of the 1958 statute and a review of its legislative history, that a 
set-aside of a fair proportion of construction projects for small business 
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contract award purposes under section 15 would not be legally 
objectionable. 

Section 2(a) of the new Small Business Act could be considered in 
itself as evidencing an intention of the Congress that a fair propor- 
tion of various types of contracts, including contracts for services and 
construction, should be awarded to small business concerns in accord- 
ance with regulations issued pursuant to section 15 of the act. That this 
was, in fact, the intention of the Congress is evidenced by the state- 
ment at page 5 of H. Rept. No. 555, supra, which is quoted in the 
General Counsel’s letter and in 38 Comp. Gen. 326 (1958). In that 
statement, the language of section 2(a) of H.R. 7963 was referred to 
as a proposed revision of the policy declaration of the Small Business 
Act of 1953 “to make absolutely clear that it is the intent of Congress 
that small-business concerns shall obtain a fair proportion of all types 
of Government contracts.” 

The cited decisions of our Office do not consider the extent to which 
the Small Business Administration is authorized to enter into contracts 
with other Government agencies and to subcontract the complete per- 
formance thereof. The decisions related to Capehart Housing construc- 
tion contracts to which the Small Business Administration was not and 
did not intend to become a party. 

Section 8(a) of the new Small Business Act provides a method for 
furnishing additional assistance to small business concerns capable of 
performing supply contracts or portions thereof instead of relying 
solely upon section 15 and applicable regulations which concern the 
making of contract awards directly to responsible small business con- 
cerns by procuring agencies. The section does not include any specific 
authority on the part of the Small Business Administration to enter 
into service and construction contracts and to make the necessary ar- 
rangements for their performance. It is nevertheless apparent that the 
Congress did not intend to limit the section 8(a) authority to supply 
contracts. Under sections 2(a) and 15 small business concerns were 
intended to obtain a fair proportion of “all types of Government 
contracts.” 

In our opinion, there is no valid reason for supposing that the 
Congress would not have included in section 8(a) a grant of author- 
ity to the Small Business Administration to enter into service and con- 
struction contracts with other agencies of the Government to obtain 
for small business concerns a fair proportion of “all types of Govern- 
ment contracts.” It would be unreasonable to conclude that the Small 
Business Administration does not have the authority under section 
4(a), 15 U.S.C. 633, and regulations issued pursuant to section 5(b) 
(6) of the Small Business Act, 15 U.S.C. 634, to enter into all types 
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of contracts with procuring agencies for the purpose of providing as- 
sistance to small business enterprises so long as the method of contract- 
ing and performing such contracts does not conflict with the provisions 
of section 8(a) or with any special statutory provisions governing 
the award of contracts for services or construction other than giving 
preferential treatment to small business enterprises. 

With reference to the omission of any reference to service contracts 
and construction contracts in section 8(a), and to the maxim that the 
statement of one thing is the exclusion of others, section 4915, Suther- 
land Statutory Construction, Third Edition, states in part that “there 
is an inference that all omissions were intended by the legislature.” 
However, in section 4917, it is stated that “where an expanded inter- 
pretation will accomplish beneficial results, serve the purpose for which 
the statute was enacted, is necessary incidental to a power or right, 
or is the established custom, usage or practice,” the maxim forming 
the basis for an inference that all omissions were intended by the 
legislature “will be refuted, and an expanded meaning given.” 

It appears that an “expanded interpretation” of the statute here in- 
volved would be proper. We therefore agree with the position taken 
by the General Counsel of your Administration that, for all practical 
purposes, it may properly be concluded that the parenthetical phrase 
appearing in the section 2(a) policy declaration of the Smal] Business 
Act was intended by the Congress to be equally applicable to the 
making of direct contract awards to responsible small business concerns 
under the provisions of section 15 and to the contracting activities of 
the Small Business Administration under section 8 (a). 

However, since the contracting activities of your Administration 
under section 8(a) of the Small Business Act already include the enter- 
ing into and performing supply and service contracts with other Gov- 
ernment agencies, and it is now proposed to extend such activities to the 
performance of construction contracts with other Government agen- 
cies, it appears that sections 124.8-1 and 124,8-2 of Title 13, Code of 
Federal Regulations, should be modified so as to show clearly that 
the authorized activities under section 8(a) include the entering into 
and performance of all types of Government contracts for the purpose 
of protecting the interests of small business concerns. 


[ B-167760] 


Payments—Erroneous—Restitution by Government 


The payment to the Government by an insurance company to cover damages 
to Government property by a car insured by the company where the date of 
the accident was erroneously shown as falling within the period of the policy 
coverage may be reimbursed to the company. The rule that an insurance company 
may recover payments made under a mistake of fact, which was due to its own 





-_ 


mm omens tf 


me et 


ee ee ee ee ee ee, ee ee 


— ~*~ * -.et Fe  O 


Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 223 


negligence or forgetfulness, unless the payee has so changed his position that 
it would be inequitable to require restitution is applicable to the Government, 
as persons receiving erroneous payments from the Government acquire no 
rights to the payments, and it is only fair and equitable that when the Govern- 
ment is the recipient of an erroneous payment that the money be returned. The 
Government was not prejudiced in the matter and may still recover the cost 
of the damage repair from the tortfeasor. 


To Dwight Humphrey, Department of the Army, October 2, 1969: 


Reference is made to your letter of August 4, 1969 (NAOCT-F), 
requesting an advance decision as to the propriety of payment of a 
voucher in favor of The Travelers Insurance Company to reimburse 
it for payment erroneously made to the Government. 

On July 24, 1968, a car driven by Mr. Lloyd C. Cook failed to nego- 
tiate a curve and damaged Government property. Mr. Cook did not 
report the accident and it was only through the efforts of the Assist- 
ant District Counsel, Norfolk District, Corps of Engineers, that 
Travelers learned of it. When the insurance company’s regional office 
in Richmond sent the file to the local office in Norfolk, the date of the 
accident was erroneously noted as July 27, 1967. This date fell within 
the period of coverage of the policy, which was May 17, 1967, to 
May 17, 1968. Travelers willingly and fully cooperated in the initial 
investigation of the accident and agreed to pay the cost of the repair 
work, 

Therefore, when on March 13, 1969, a letter of demand was sent 
to Mr. Cook with a copy to Travelers, the insurance company paid 
promptly. The letter of demand cited the correct date of the accident 
but the discrepancy was not detected until after payment was made. 
Upon discovery of its error, the insurance company requested a refund 
of its money. The company has submitted evidence showing that the 
date of the accident was outside the initial period of the policy and 
that the policy was not renewed. 

It has been said that when an insurance company is negligent in 
investigating and making payment on a claim, it is barred from re- 
covery of its money. See Pennsylvania Casualty Co. v. Brooks, 24 So. 
2d 262 and Metropolitan Life Insurance Co. v. Mundy, 167 So. 894. 

The better rule, however, is that an insurance company may recover 
payments made under a mistake of fact, which was due to its own 
negligence or forgetfulness, unless the payee has so changed his posi- 
tion that it would be inequitable to require restitution. In the subject 
matter the Government has not been so prejudiced and it may still 
recover from the tortfeasor. See 167 A.L.R. 470 Annotation “Right of 
Insurer to Restitution of Payments Made Under Mistake”; 44 Am. 
Jur. “Insurance,” section 1806; and 46 CJS “Insurance,” section 1203. 

We do not believe the fact the Government is a party of this trans- 
action should affect the application of this rule. See, for example, 
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United States v. State Bank, 96 U.S. 30, 35. It is well settled that per- 
sons who receive erroneous payments from the Government acquire no 
rights to such payments. The courts consistently hold that such per- 
sons are bound in equity and good conscience to make restitution. See 
B-164330, dated October 30, 1968; United States v. Northwestern Na- 
tional Bank and Trust Co. of Minneapolis, 35 F. Supp. 484, 486; Wis- 
consin Central Railroad v. United States, 164 U.S. 190; United States 
v. Bentley, 107 F. 2d 382, 384. Therefore, when the Government is the 
recipient of erroneous payments, it is only fair and equitable for it to 
return the money. 

Accordingly, the voucher which is returned herewith may be certi- 
fied for payment if otherwise correct. 


[ B-165179, B-165800 ] 


Contracts—Specifications—Qualified Products—Changes in Ma- 
chinery, Product, Etc. 


The placement of a manufacturer's name on the Qualified Products List indicates 
ability to manufacture a particular product according to certain specifications, 
even though the qualification of the product is not relied on or used as a substi- 
tute for strict compliance with the specifications of a particular contract, not- 
withstanding the contract specifications are the same as those used in the 
qualification tests, and entitles the manufacturer to submit bids or proposals 
until its name is removed from the list or requalification of the product is re- 
quired. Therefore, the fact the qualification of tow target honeycombs, a critical 
component of the aerial gunnery tow targets being procured, and the production 
item were dissimilar did not disqualify the low offeror from submitting a 
proposal and receiving an award. However, should a qualification product be 
misrepresented, corrective administrative action could result in the manufacturer 
being removed from the Qualified Products List or placed on the Debarred 
Bidders List. 


To Chapman, DiSalle and Friedman, October 10, 1969: 


Reference is made to letters dated August 28, 1968, and August 29, 
1968, each with enclosures, from PANCOA, Panel Corporation of 
America, your letters of October 8, November 13, and December 5 and 
12, 1968, other correspondence, enclosures, conferences held, exhibits 
and affidavits submitted, protesting awards of contracts to the Ellinor 
Corporation of Dallas, Texas, under solicitation No. F42600-69-B-— 
0005, and solicitation No. F42600-68-R-2238. Both solicitations were 
issued at the Hill Air Force Base, Utah, and sought the negotiated 
procurement of tow targets, aerial dart, gunnery rocket, Type 
TDU-10/B. 

Solicitation F42600-68-R-2238, issued October 16, 1967, under ne- 
gotiated procurement procedures, invited proposals for the furnishing 
of 3926 tow targets as applicable to the A/A 37U-15 tow systems and 
in accordance with specification MIL-T-9918A. This is a qualified 
product and only Panel Corporation of America’s (Pancoa) name 
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was on the Qualified Products List. The Ellinor Corporation was in 
the process of qualifying its product. Both Pancoa and Ellinor were 
invited to submit proposals under this solicitation. In the meantime, 
Ellinor submitted wing panels for the tow target to the Service En- 
gineering Division, Ogden Air Material Area for qualification under 
specification MIL-T-9918A. Concurrently, with the qualification 
panels, Ellinor submitted a process specification describing the use 
of its own honeycomb core in the panels. The panels performed satis- 
factorily in the flight tests and the physical properties of the core 
were sufficient to consider the cores as “equal” to the cores described 
in the specification. The wing panels met the qualification require- 
ments of specification MIL-T-9918A and Ellinor was notified on 
November 28, 1967, that its equipment was qualified and that its name 
was being added to the Qualified Products List for this equipment. 
Both contractors submitted proposals and an award was made to 
Ellinor as the low bidder on January 16, 1968. 

By letter dated August 29, 1968, directed to the Director of Pro- 
curement and Production, Ogden Material Area, a copy of which was 
forwarded here, Pancoa protested the award to Ellinor. It was con- 
tended that the contract product (tow targets) “as manufactured and 
to be manufactured by Ellinor was wrongfully placed on the appli- 
cable Qualified Products List late in the calendar year 1967, under such 
representations, circumstances and conditions as to make the qualifi- 
cation testing thereof and the placement and listing of said product 
on the applicable Qualified Products List void and of no effect.” It is 
alleged that Ellinor, although stating that it manufactured all com- 
ponents of the tow targets used in the qualification tests, did not in 
fact manufacture the honeycomb core, a critical component, in the 
wing sections of the targets. 

Subsequent letters, exhibits and affidavits and additional protests 
on solicitations Nos. F42600-69-B-1241, F42600-69-B-1431, F42600- 
69-B-3765 all relate to the argument that the production target may be 
manufactured in its entirety by Ellinor, but that its honeycomb core 
differs from that for which Ellinor received qualification. In other 
words, the production product is allegedly not the same as that which 
had received testing and has not received the testing required for 
qualified products listing. In sum, it is Pancoa’s position that (1) 
Ellinor has never truly “qualified” its tow targets under the specifica- 
tions and is accordingly not eligible to receive an award for the pro- 
duction of such tow targets, and (2) Ellinor is producing and fur- 
nishing the Government under the award in protest a type of tow 
target for which Ellinor never received qualification approval. 

We are advised that a further solicitation, scheduled for opening 
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on September 11, 1969, was, in fact, opened on September 11, 1969, 
but that award is being delayed pending our decision or until October 
10, 1969, whichever is earlier. 

The Air Force in its report here has stated, and has submitted docu- 
ments in support of its statement, that it has no evidence to support 
Pancoa’s allegation that the honeycomb cores of Ellinor’s qualifica- 
tion wing panels were manufactured by another firm. The report states 
the process specification Ellinor submitted with its qualification panels 
specified the use of its own honeycomb cores, and also, that the presi- 
dent of Ellinor, when questioned on this matter stated that all honey- 
combs used in all panels were of his manufacture. In regard to the 
production quantities delivered under the contract both the Defense 
Contract Administration Service Region at Dallas, and the Chemical 
Analysis Section, at Ogden Air Material Area, confirm that the honey- 
comb cores are manufactured by Ellinor. The Chemical Analysis Sec- 
tion also evaluated certain of the characteristics of the honeycomb 
samples from the qualification wing panels and the production models 
and concluded that the production models are equal to or better than 
the qualification models. With regard to the contention that the pro- 
duction models are so inferior in workmanship and materials as to 
constitute a nonconforming product, the administrative office concedes 
that some production articles delivered were deficient: but after manu- 
facturing procedures were corrected, production articles now equal or 
exceed specifications, and the contractor has agreed to replace, at no 
cost to the Government, the deficient targets. 

In rebuttal to the administrative reports, Pancoa submits that Elli- 
nor did not have the necessary machinery to fabricate the honeycomb 
core at the time of qualification ; that a visual examination of the sam- 
ples submitted here shows the dissimilarity between the qualification 
and production cores and quality of manufacture; and that the affida- 
vits evidence Ellinor’s purchase of another manufacturer’s honeycomb 
for use in the qualification wing panels. 

Solicitation F42600-69-B-0005 also was for tow targets under the 
same specifications. Pancoa protested this solicitation after bid open- 
ing when it appeared that Ellinor was again the low bidder. The rea- 
sons are substantially the same as in the earlier solicitation. The dif- 
ference between the two solicitations is that protest was after award 
in the earlier case and prior to award in the latter case. In any event the 
-0005 solicitation was canceled on September 4, 1968, due to restrictive 
specification requirements. We are advised that changes in specification 
requirements will not require requalification testing of either Pancoa 
or Ellinor. However, our decision herein would be equally applicable 
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to the —0005 solicitation, had the solicitation not been canceled and the 
question rendered moot. 

Although we have viewed the wing panel samples and noted the dis- 
similarities pointed out in your letters and in conferences, we must 
advise that the conclusion requested that the qualification core and 
production core are of different manufacture, requires a technical or 
engineering opinion. 

In this connection a supplementary report received from the Air 
Force states that the Ellinor Corporation had been manufacturing 
paper honeycomb core since August 1966; that Mr. Ellinor designed 
his own paper honeycomb manufacturing machine; that the Ellinor 
Corporation possessed equipment to dip process the core after manu- 
facture, or to impregnate the paper before being manufactured into 
core material; and that Mr. Ellinor readily admitted obtaining honey- 
comb core from another manufacturer but for the purpose of 
duplicating it in his own plant and not for use in the construction of 
tow targets. The report also contains the following quotation from a 
report of Headquarters, Air Force Logistics Command, with which we 
agree : 

While the information available does not clearly refute the protester’s allega- 
tion that the panel which was qualified as a QPL item contained another com- 
pany’s honeycomb section, it is also apparent that the allegation cannot be con- 
firmed. The OOAMA comments indicate that it could not be determined whether 
or not the two honeycomb core materials were manufactured by the same manu- 
facturer. The net result is that the Air Force, after diligent investigation, has 
been unable to find any evidence to support the protester’s allegation that the 
honeycomb cores for Ellinor’s qualification samples were manufactured by an- 


other firm. There appears to be no substantive evidence of misrepresentation or 
other wrongdoing by Ellinor concerning the materials in question. 


Notwithstanding the above, we forwarded to our Los Angeles Re- 
gional Office two samples of honeycomb core—one of known Wickes’ 
Industries, Incorporated, manufacture and one taken from a tow target 
submitted by Ellinor for qualification tests—to be identified as to 
whether either sample or both were of their manufacture. Officials of 
Wickes were not able to positively identify the honeycomb in either 
sample as being of their manufacture. Subsequently, two larger seg- 
ments of qualification test wing panels were obtained by our Regional 
Office from Wendover Air Force Base, Utah. The lamination materials, 
i.e., aluminum skin and adhesive, were removed from these samples to 
expose the core so that Aircomb Division, Aerospace Technology Cor- 
poration (successors to Aircomb Division, Wickes Industries) officials 
could examine the core characteristics. 

Our representatives report they were advised that the core from these 
two samples of wing panel resembled the core produced on the Aircomb 
Division’s honeycomb machine. The bases of similarity were (1) the 
uniformity of cell structure, (2) type and appearance of the paper 
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and glue, and (3) the width of the core panel which was not in excess 
of 15 inches. Our representatives also reported they were advised that 
there are two other machines capable of producing similar core, one 
in Japan and one in Mexico, and that absolute identification would re- 
quire chemical analysis of the grade of paper, impregnation materials 
and type of glue used. 

In your letter dated May 22, 1969, you state that the report “sub- 
stantiates without question Pancoa’s position in the subject protests.” 
We cannot agree. Neither Wickes nor Aerospace Technology would 
positively identify any of the samples as of its own manufacture. At 
best, their conclusion was that there were “similarities” and a “resem- 
blance,” which is far short of substantiation of the allegation made. 

Provisions governing the qualification of products are contained in 
Appendix IV—A of Defense Standardization Manual 4120.3M, and in 
pertinent part provide: 


100 Purpose of Qualification. Since most specifications are based on perform- 
ance requirements the possible variation in design and quality «nd the nature 
of the requirements and tests for certain classes of products are such that it is 
impractical to procure products solely on acceptance tests without unduly de- 
laying delivery. To obtain products of requisite quality in such cases, quali- 
fication of specific products is required prior to the opening of bicis or the award 
of negotiated contracts. Testing of a product for compliance with the require- 
ments of a specification in advance of, and independent of any specific procure- 
ment action, is known as qualification testing. The entire process by which 
products are obtained from manufacturers, examined and tested, and then 
identified on a list of qualified products is known as qualification. To establish 
a Qualified Products List, a specification must exist which requires qualification 
and sets forth the qualification examinations and tests. 

101 Significance of listing on QPL. The fact that a product }aas been examined 
and tested and placed upon a QPL signifies only that at the time of examination 
and test the manufacturer could make a product which met specification require- 
ments. Inclusion on a Qualified Products List does not in any way relieve the 
manufacturer or distributor of his contractual obligation to deliver items meet- 
ing all specification requirements. Nor does the inclusion of a product on a QPL 
guarantee acceptability under a contract since the products must conform to 
specification requirements. Qualification does not constitute waiver of the re- 
quirement for either in-process or other inspection or for the maintenance of 
qualits control measures satisfactory to the Government. [Italic supplied.] 


* * ° * * * * 


111 Removal of a product from a Qualified Products List. 

111.1 Reasons for removal. A product may be removed from the list for rea- 
sons considered sufficient, among which are the following : 

(a) The product offered under contract does not meet the requirements of the 
specification. 

(b) The manufacturer has discontinued manufacture of the product. 

(c) The manufacturer or distributor requests that the product be removed 
from the list. 

(d) The conditions under which qualification was granted have been violated. 

(e) The requirements of a revised or amended specification differ sufficiently 
from the previous issue that existing test data are no longer applicable for de- 
termining compliance of the product with the specification. 

(f) The product is that of a contractor, firm or individual whose name appears 
on the “Consolidated List of Debarred, Ineligible, and Suspended Contractors.” 

(g) Failure of manufacturer to notify qualifying activity of design change. 
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A careful reading of the rules and regulations relating to the quali- 
fication of manufacturers for the Qualified Products List indicates 
that qualification relates to the ability of the applicant concern to 
manufacture a particular product according to certain specifications. 
The placing of the name of a manufacturer on the Qualified Products 
List cannot be relied on or used as a substitute for strict compliance 
with the specifications of a particular contract, even though the con- 
tract specifications are the same as those used in qualification tests. 

Although we are persuaded that the qualification tow target honey- 
comb and the production tow target honeycomb are dissimilar and 
serious questions arise as a result, the fact.remains that the Ellinor 
Corporation was placed on the Qualified Products List of tow target 
manufacturers, and until removed therefrom, or until requalification 
is required, is eligible to submit bids or proposals on tow target 
procurements. 

Should it be determined at any time that the qualification product 
was misrepresented in any way, corrective action is an administrative 
matter, and in a proper case may form a basis for removal from the 
Qualified Products List or for placement of the offender on the 
Debarred Bidders List. We do not have to decide, on the basis of the 
facts in the present case, whether this would render a contract award 


illegal. 


There is no evidence in the present case that the contracting officer 
acted in an improper manner or that he failed to display good judg- 
ment. Accordingly, we will not disturb the awards, and your protests 
are denied. 


[ B-167175 J 


Contracts—Negotiation—Evaluation Factors—Point Rating—Pro- 
priety of Evaluation 


Evaluating a proposal on a mathematical basis applying detailed and rigid 
requirements where the solicitation for the study of the feasibility of automating 
an Air Force operation was stated in broad, general terms and offerors were not 
sufficiently informed ofthe evaluation factors to be used and the relative weight 
to be attached to each, was not in accordance with paragraph 3-501(b) of the 
Armed Services Procurement Regulation that “Solicitations shall contain the 
information necessary to enable a prospective offeror to prepare a proposal or 
quotation properly.” Appropriate action should be taken in future procurements 
to assure that: when a mathematical formula evaluation is to be used, offerors 
will be informed of the major factors to be considered and the broad scheme of 
scoring to be employed, and whether or not numerical ratings are used, informa- 
tion should be furnished of minimum evaluation standards and the degree of 
importance to be accorded to particular factors in relation to each other. 


To the Secretary of the Air Force, October 13, 1969: 


Reference is made to a report dated August 25, 1969, by the Chief, 
Procurement Operations Division, relative to the protest by Berkeley 
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Scientific Laboratories, Inc., against the award of a contract under 
request for proposals (RFP) F41609-69-R-0036, issued January 6, 
1969, by the Aerospace Medical Division, Brooks Air Force Base, 
Texas. The referenced RFP solicited proposals on a cost-plus-fixed-fee 
basis for a 9 months feasibility study of automating the 74 Armed 
Forces Entrance and Examination Stations (AFEES), plus a proto- 
type system plan with estimated cost. 

Berkeley Scientific Laboratories, Inc., has protested against “the 
manner in which technical evaluation of proposals in this highly tech- 
nical field was performed” as well as “the wisdom of this procurement 
and whether or not it is in the best interests of the government as the 
objectives of this project are now understood.” 

Enclosed is a copy of a letter of today to the protestant. While for 
the reasons stated we find no basis for interfering with the procure- 
ment in this instance, we believe, as indicated therein, that the request 
for proposals should have contained a clearer indication of just what 
offerors were expected to include in their proposals, and of the details 
of the evaluation process. 

Armed Services Procurement Regulation (ASPR) 3-501(b) re- 
quires that “Solicitations shall contain the information necessary to 
enable a prospective offeror to prepare a proposal or quotation 
properly.” As to the evaluation process, we have several times stated 
that when a point evaluation formula is to be used, sound procure- 
ment policy dictates that offerors should be informed as to the evalua- 
tion factors and the relative weight or importance to be attached to 
each factor. See B-166213(2), July 18, 1969; B-166052(2), May 20, 
1969; 44 Comp. Gen. 493 (1965) ; 47 éd. 252 (1967) ; id, 8336 (1967). 

The record of the subject procurement indicates that, while the 
amended RFP in paragraph 33 stated the Government’s requirements 
in broad, general terms, the technical reasons advanced for rejection 
of Berkeley Scientific Laboratories, Inc., proposal appear to indicate 
the application of rather detailed and rigid requirements. It is our 
view that the mere statement in paragraph 33 that “Greatest emphasis 
shall be placed on the following criteria in the order listed,” does not 
suffice to inform offerors of the actual evaluation factors used, or of 
the relative weights attached to each factor. While we have never held, 
and do not now intend to do so, that any mathematical formula is 
required to be used in the evaluation process, we believe that when it 
is intended that numerical ratings will be employed offerors should be 
informed of at least the major factors to be considered and the broad 
scheme of scoring to be employed. Whether or not numerical ratings 
are to be used, we believe that notice should be given as to any mini- 
mum standards which will be required as to any particular element 


8 ote 2 2h fel —3 eee ee Oi Oo lt CD 


aa —-_ Or ae ok. h | hele ee 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 231 


of evaluation, as well as reasonably definite information as to the 
degree of importance to be accorded to particular factors in relation 
to each other. We therefore suggest that appropriate action be taken 
to assure that offerors in future procurements are advised of the rela- 
tive importance of evaluation factors, as set out above. 

The file forwarded with the report of August 25 is returned. 


[ B-167903 J 


Transportation—Dependents—Military Personnel—Dislocation Al- 
lowance—More Than One Move in Fiscal Year 


An Army officer who incident to overseas transfer orders amended to reassign 
him within the United States moves his dependents during a fiscal year to a 
selected permanent residence and then to his new duty station, for which move 
he was, paid the dislocation allowance prescribed by paragraph M9000 of the 
Joint Travel Regulations (JTR) to partially reimburse a member for expenses 
incurred in relocating a household upon permanent change of station, may not 
be paid a second dislocation allowance. 37 U.S.C. 407, and paragraph M9002 of 
the JTR limit payment in connection with a permanent change of station to one 
dislocation allowance in a fiscal year, unless the exigencies of the service require 
more than one change, and 87 U.S.C. 406a, providing additional travel and trans- 
portation allowances when orders are amended has no application to a dislocation 
allowance. 


To Major W. W. Spear, Defense Supply Agency, October 13, 1969: 

Further reference is made to your letter of August 18, 1969 (Ref: 
DCRS-FO), forwarded here by the Per Diem, Travel and Transpor- 
tation Allowance Committee, requesting a decision of the Comptroller 
General as to whether Captain Michael F. Dawes, USA, 05 322 785, 
is entitled to a second dislocation allowance under the circumstances 
described. Your request for decision was assigned PDTATAC Control 
No. 69-34. 

Special Orders 288 dated December 12, 1968, Headquarters, U.S. 
Army Quartermaster Center and Fort Lee, Fort Lee, Virginia, as- 
signed Captain Dawes to WOBR, Vietnam Transit Detachment, APO 
San Francisco 96384, for further assignment if indicated, with the 
availability date shown as January 30, 1969. By Special Orders 23 
dated January 31, 1969, Letterman General Hospital, San Francisco, 
California, the orders of December 12, 1968, were amended to change 
the reassignment of Captain Dawes from the Vietnam organization 
to the Defense Contract Administration Service Region, St. Louis, 
Missouri, to report there February 21, 1969. 

It is stated in your letter of August 18, 1969, that acting on the 
orders of December 12, 1968, Captain Dawes moved his dependent — 
from Fort Lee to Greenville, South Carolina, and after establishing a 
permanent residence, he proceeded to Travis Air Force Base for trans- 
portation to his overseas assignment; that he later returned to Green- 
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ville and moved his dependent from the designated location to St. 
Louis; and that dislocation allowance was paid to him on May 29, 1969, 
after completion of the move to St. Louis. 

You refer in your letter to paragraph M9000 of the Joint Travel 
Regulations which states that the purpose of the dislocation allowance 
is to partially reimburse a member for the expenses incurred in relo- 
cating his household upon a permanent change of station. You quote 
from the decision of September 29, 1955, 35 Comp. Gen. 159, as follows: 


* * * that when dependents are moved to a designated place under authority 
of Chapter 7, paragraph 7005, Joint Travel Regulations, incident to a member's 
assignment under permanent change of station orders to a place to which his 
dependents are not permitted to accompany him, and later are moved to the new 
station when conditions permit such travel, but one dislocation allowance, pay- 
able upon completion of travel to the designated place, is authorized even though 
two dislocations are involved. Similarly, two dislocations, one in moving dependent 
to a designated place and a second in moving them to a new duty station, occur 
when a member’s dependents are not moved to an initial overseas station but are 
later moved to a subsequently assigned overseas station or to a new station in 
the United States. * * * 


You say in the first instance that it appears the member’s duty station 
was not changed while in the second instance the member was assigned 
to a new duty station and the move was made in a subsequent fiscal 
year. 

You also say that while it is recognized the statutory limitation pro- 
vides for payment of only one dislocation allowance within a given 
fiscal year, a question does arise as to the propriety of denying a mem- 
ber reimbursement for the expenses incurred in relocating his. house- 
hold a second time upon permanent change of station orders which 
were amended. It is pointed out by you that Captain Dawes in com- 
plying with his original and amended orders was required to establish 
two residences and incur the related expenses. 

On the basis of these facts, you request a decision as to whether the 
voucher claiming a second dislocation allowance within the same fiscal 
year may be paid. 

Section 407 of Title 37, United States Code, provides that under 
regulations prescribed by the Secretary concerned, a member of a uni- 
formed service whose dependents make an authorized move in connec- 
tion with his change of permanent station is entitled to a dislocation 
allowance but, with exceptions not involved here, he is not entitled to 
more than one dislocation allowance during a fiscal year unless the 
Secretary concerned finds that the exigencies of the service require 
the member to make more than one such change of station during that 
fiscal year. 

Under the law an ordered change of permanent station is a condi- 
tion precedent to entitlement to the dislocation allowance. And, para- 
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graph M9002 of the Joint Travel Regulations, promulgated pursuant 
to the statute, provides that the dislocation allowance will not be paid 
more than once in connection with any one permanent change of 
station. 

Captain Dawes’ orders as amended involved only one change of 
permanent station from Fort Lee, Virginia, to St. Louis, Missouri. 
Since he has been paid a dislocation allowance incident to that move, 
there is no authority under the law and regulations to pay him a second 
dislocation allowance. 

Section 406a of Title 37, United States Code, provides authority for 
additional travel and transportation allowances under sections 406 
and 409 of Title 37 for travel performed before the effective date of 
orders that direct a member to make a change of station and that are 
later modified te direct him to make a different change of station. 
However, the dislocation allowance is authorized by section 407 of 
Title 37 and does not come within the provisions of section 406a. Thus 
section 406a, if applicable in Captain Dawes’ case, affords no authority 
for payment of a dislocation allowance to him. 

Your question is answered in the negative, 

The voucher and accompanying papers forwarded with your letter 
of August 18, 1969, will be retained by our Office. 


[ B-133972 J 


Leaves of Absence—Civilians on Military Duty—Civil Disorders— 
Leave in Lieu of Public Law 90-588 Leave 


A Federal employee who as a member of a Reserve component of the Armed 
Forces as described in 10 U.S.C. 261, or the National Guard as described in 32 
U.S.C. 101 is entitled to 22 workdays of leave in a calendar year pursuant to 
5 U.S.C. 6323(c) for additional periods of active Federal service in aid of law 
enforcement may be granted annual leave or unused military leave under 5 
U.S.C. 6323(a) when his section 6323(c) leave is exhausted, but only if the leave 
is exhausted. Under section 6323(c), the employee entitled “to leave without loss 
of or reduction in * * * leave” may not elect to use, nor may he voluntarily be 
charged annual leave, or any other type of leave for periods of service in aid of 
law enforcement if he has section 63823(c) leave available for use, even to avoid 
a forfeiture of leave. 


Leaves of Absence—Civilians on Military Duty—Civil Disorders— 
Administrative Leave 


When a Federal employee who as a member of a Reserve component of the Armed 
Forces or the National Guard performs law enforcement services for a State 
or the District of Columbia exhausts the 22 days of additional leave provided 
under section 5 U.S.O. 6823(c), he may not be granted administrative leave. The 
discretionary authority of agency heads to excuse employees when absent with- 
out charge to leave may not be used to increase the number of days an employee 
is excused to participate in Reserve and National Guard duty. Therefore, an 
employee who has exhausted section 6323(c) leave may not be further excused 
from duty without loss of pay or charge to leave for performing military duty. 
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Leaves of Absence—Civilians on Military Duty—Civil Disorders— 
Overtime Earned in Civilian Position 


The overtime compensation an employee would have earned had he not been 
required to perform law enforcement services as a member of a Reserve com- 
ponent of the Armed Forces or the National Guard is for payment to the em- 
ployee. 5 U.S.C. 6323(c) in authorizing 22 workdays of additional leave in a 
calendar year provides that the compensation of an employee granted the sec- 
tion 6323(c) leave shall not be reduced by reason of the absence. 


Leaves of Absence—Civilians on Military Duty—Civil Disorders— 
Charging Leave in Units of Hours 


To avoid a disparity in benefits for employees who work five 8-hour day tours of 
duty and those who work uncommon tours of duty, the leave benefits provided 
in 5 U.S.C. 6323(c), prescribing 22 additional days of military leave for civilian 
employees who as members of a Reserve component of the Armed Forces or the 
National Guard perform law enforcement services, should be converted into 
hours and charged in units of hours on the same basis as annual and sick leave 
is charged under chapter 63 of 5 U.S. Code. 


Leaves of Absence—Civilians on Military Duty—Civil Disorders— 
“Full Time Military Service” Defined 


The term “full-time military service for his State” contained in 5 U.S.C. 6823(c) 
and used in connection with the 22 additional workdays of leave in a calendar 
year provided under section 6323(c) for Federal employees performing active 
service in aid of law enforcement as members of a Reserve component of the 
Armed Forces or the National Guard, includes the time from reporting when 
ordered by competent authority to serve in the active military service of the 
State until relieved by proper orders, which time embraces the standby status 
necessitated by the need to take over or perform when active service or skill 
is needed as well as actual engagement in law enforcement duties. 


Leaves of Absence—Civilians on Military Duty—Civil Disorders— 
Services Due to Natural Disaster 


Where the National Guard is used to alleviate the results of a disaster, the 
maintenance of law and order is a prime function of the military duties assigned 
and the duties are within the contemplation of the term “military aid to enforce 
the law.” Acceptable evidence of the performance of such duty by Federal em- 
ployees as members of a Reserve component of the Armed Forces or the National 
Guard under 5 U.S.C. 6323(c) would be military orders issued by competent au- 
thority, or a statement by a commanding officer showing the authority, extent, 
and nature of the service. Administrative leave may not be granted should the 
additional 22 days of military leave provided by 5 U.S.C. 6323(c) become ex- 
hausted, or to avoid applying the pay adjustment provisions of 5 U.S.C. 5519. 


Leaves of Absence—Civilians on Military Duty—Civil Disorders— 
Adjustments of Civilian Compensation, Retirement, Tax, and 
Insurance 


In implementing 5 U.S.C. 5519, providing for crediting amounts received by a 
Federal employee for service in aid of law enforcement as a member of a Reserve 
component of the Armed Forces or the National Guard under 5 U.S.C. 6823(c), 
the gross amount of military pay received for a day on which the employee is 
excused from civilian duty under section 6828(c) should be deducted from the 
civilian compensation for the excused period, but the military pay received 
for days on which the employee does not receive civilian compensation need not 
be credited against the civilian compensation received during the period of mili- 
tary service. Civilian service retirement contributions should be computed on the 
basis of the civilian compenéation due the employee after his military leave 
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has been credited, and any tax questions are for determination by the Internal 
Revenue Service. 


Compensation—Adjustment—Military Duty to Enforce the Law 


When a Federal employee who as a member of a Reserve component of the Armed 
Forces or the National Guard performs law enforcement duty pursuant to 5 
U.S.C. 6323(c) is unable to furnish documented information of the military pay 
received for the purpose of determining his civilian compensation entitlement, 
the military pay information should be obtained from the military organization. 
If the employee’s civilian compensation cannot be adjusted to account for the 
military pay credit before payment is made to him, collection of the gross amount 
of military pay may be made by offset against the subsequent civilian compen- 
sation he receives, or in cash. 


Leaves of Absence—Civilians on Military Duty—Civil Disorders— 
Appropriation Effect 


The military pay credited to the civilian compensation of a Federal employee 
performing law enforcement service as a member of a Reserve component of the 
Armed Forces or the National Guard pursuant to 6323(c) may remain in the 
agency appropriation and amounts collected in cash may be deposited in the 
appropriation from which the employee’s civilian compensation was paid. 


Leaves of Absence—Civilians on Military Duty—Civil Disorders— 
Adjustments of Civilian Compensation, Retirement, Tax, and 
Insurance 


Where the military pay of a Federal employee who as a member of a Reserve 
component of the Armed Forces or the National Guard performs law enforce- 
ment services pursuant to 5 U.S.C. 6323(c) @xceeds his civilian compensation 
entitlement, the employee may retain his daily military pay to the extent it 
exceeds the civilian compensation for any day or part of a day on which he is 
excused from civilian duty, absent a requirement for forfeiture of military pay 
in 5 U.S.C. 5519, which provides for crediting amounts received for Reserve or 
National Guard duty. Retirement and taxes are for deduction to the extent of 
the reduced civilian compensation, if any, due the employee, health and life 
insurance deductions should be made to the extent required by Civil Service 
Regulations when the civilian compensation due is not sufficient to cover all 
deductions. 


Pay—Withholding—Member’s Consent Requirement—Law En- 
forcement Services 


The provision in 5 U.S.C. 5519, for crediting to the civilian compensation of a 
Federal employee the military pay received for the performance of law enforce- 
ment services as a member of a Reserve component of the Armed Forces or the 
National Guard pursuant to 5 U.S.C. 63823(c), does not affect the employee's 
entitlement to military pay and, therefore, the military organization concerned 
has no authority to withhold the military pay due the employee for the purpose 
of crediting his civilian compensation without his consent, and also the Internal 
Revenue Service rules might require the withholding of appropriate taxes on the 
basis of the employee's entitlement to military pay without regard to the amount 
withheld for credit to the civilian compensation of the employee. 


Leaves of Absence—Civilians on Military Duty—Civil Disorders— 
Civilian and Military Duties on Same Day 


A Federal employee who having performed all the duties of his civilian position 
on the day he reported for law enforcement duty with his National Guard unit 
as provided in 5 U.S.C. 6828(c) for members of the National Guard, as well 
as Reserve components of the Armed Forces, is entitled to receive both civilian 
compensation and military pay for the day. The rule that civilian compensation 
and military pay may not be paid for the same day because the performance of 
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civilian duties is incompatible with the requirements of active military service 
has no application to the day involved, and neither does 5 U.S.C. 5519 which 
authorizes crediting military pay to the civilian compensation entitlement of the 
individual who performs law euforcement services. 


To the Chairman, United States Civil Service Commission, Octo- 


ber 14, 1969: 


Your letter of July 31, 1969, presents for our consideration several 
questions concerning the application of subsection 6323(c) and section 
5519 of Title 5, United States Code, as added by section 2 of Public 
Law 90-588, approved October 17, 1968. 

Subsection 6323 (c) provides as follows: 

(c) Except as provided by section 5519 of this title, an employee as defined by 
section 2105 of this title (except a substitute employee in the postal field service) 
or an individual employed by the government of the District of Columbia, perma- 
nent or temporary indefinite, who— 

(1) is a member of a Reserve component of the Armed Forces, as described 
in section 261 of title 10, or the National Guard, as described in section 101 of 
title 32; and 

(2) performs, for the purpose of providing military aid to enforce the law— 

(A) Federal service under section 331, 332, 333, 3500, or 8500 of title 10, 
or other provision of law, as applicable, or 
(B) full-time military service for his State, the District of Columbia, the 
Commonwealth of Puerto Rico, the Canal Zone, or a territory of the United 
States; 
is entitled, during and because of such service, to leave without loss of, or reduc- 
tion in, pay, leave to which he otherwise is entitled, credit for time or service, or 
performance or efficiency rating. Leave granted by this subsection shall not ex- 
ceed 22 workdays in a calendar year. 

Questions 1(a) through 1(f) concern the matter of granting other 
types of leave in lieu of or in addition to the leave authorized by sub- 
section 6323(c). Your specific questions are as follows: 

(a) When an employee performing active Federal service has exhausted his 


leave under 5 U.S.C. 6323(c), is he still entitled to use his annual leave or unused 
military leave under 5 U.S.C. 6323(a) for the same type of duty? 


Prior to the enactment of Public Law 90-588 we held that em- 
ployees who are required to perform active duty as military reservists 
or as members of federalized National Guard units in connection with 
the control of civil disorders may be granted military leave under 5 
U.S.C. 6323(a), if available, and/or annual leave for the period of 
such absence. 37 Comp. Gen. 255 (1957) ; 47 id. 761 (1968). Where an 
employee has exhausted the leave authorized by 5 U.S.C. 6323(c), we 
see no reason why he may not be granted annual leave or unused mili- 
tary leave under 5 U.S.C. 6323(a) when ordered to perform additional 
periods of active Federal service in aid of law enforcement. 


(b) Would the answer be different if he has not exhausted his leave under 5 
U.S.C. 6823 (c) ? 


Subsection 6323(c), quoted above, specifically provides that the em- 
ployee is entitled to “leave without loss of or reduction in * * * leave 
to which he otherwise is entitled * * *.” We construe such language to 
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mean that an employee who is ordered to perform the type of duty 
contemplated by subsection 6323(c) may not élect to use nor may he 
involuntarily be charged annual leave or any other type of leave for 
such absence if he has leave under 6323(c) available for his use. Cf. 27 
Comp. Gen. 83 (1947) and B-119969, May 20, 1954. We believe that 
our construction of the statute comports with the intent of the Con- 
gress as evidenced by the following statement appearing on page 7 of 
H. Rept. No. 1560, 90th Cong., 2d sess. : 

The granting of leave and the reduction in civilian pay under these provisions 


are mandatory, and neither the agency nor the employee will have any discretion 
in this regard as to the application of the provisions involved. 


The next question is— 
(c) If annual leave or military leave is available to an employee who has not 


exhausted his leave under 5 U.S.C. 6323(c), is the employing agency entitled. to 
require that the leave under 5 U.S.C. 6323(c) be used instead? 


As indicated in connection with our discussion of question 1(b), 
above, the employee must be charged leave under subsection 6323(c). 
(d) Would it make a difference with respect to annual leave in any of these 


instances if the active duty were near the end of the year and the annual leave 
would be forfeited if not used? 


As discussed above, the provisions of the statute are mandatory and, 
therefore, annual leave may not be substituted for leave under subsec- 
tion 6323(c) even to avoid a forfeiture thereof. Cf. B~119969, May 20, 
1954. 

(e) When a National Guardsman’s active service is for a State, may a reason- 


able amount of administrative leave be authorized if he has exhausted his leave 
under 5 U.S.C. 6323(c) ? 


In our decision 47 Comp. Gen. 761 we held that civilian employees 
of the Government who are called to perform short periods of active 
duty as military reservists or as members of federalized National 
Guard units in connection with the control of civil disorders may not 
be excused from duty without loss of pay or charge to leave for more 
than the 15 days in a calendar year authorized by 5 U.S.C. 6323(a). 
We pointed out that by enacting subsection 6323(a) the Congress had 
specifically provided for excused absence without loss of pay or charge 
to leave for certain types of Reserve and National Guard duty. We then 
went on to say: 

* * * We do not believe that the discretionary authority which agency heads 
have to excuse employees when absent without charge to leave may be used 
to increase the number of days an employee is excused for the purpose of par- 


ticipating in Reserve and National Guard activities which otherwise are covered 
by 5 U.S.C. 6323. * * * 


We believe that the rationale of that decision is equally applicable 
in the case of leave authorized by subsection 6323(c). Accordingly, 
when an employee has exhausted his leave under 6323(c) he may not 
be further excused from duty without loss of pay or charge to leave 
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for the purpose of performing duty which otherwise would be covered 

by subsection 6323(c). In this regard, see our answer to question 1 (a). 
(f) Assuming that the employee has a choice in any instance, when a par- 

ticular kind of leave has been applied for and used, is any retroactive change 

possible? 

This question is too general to permit of a categorical answer. Ques- 

tions 2(a) through 2(e) of your submission are as follows: 


(a) Is an employee who is on such leave paid for overtime hours which he 
would have served if he had not been on leave? 

(b) If he is paid for such overtime, which might be as little as two hours, 
is a nonworkday on which overtime would have been performed charged against 
the maximum 22 days? 

(c) In the case of an uncommon tour of duty, such as four ten-hour days, is 
leave charged on a day-for-day basis without regard to the number of hours? 

(d) What charges are proper for a 24-hour tour, starting one calendar day 
and ending the next? 

(e) Is leave charged for a holiday which is included within a period of leave 
under 5 U.S.C. 6828 (c) ? 


Subsection 6323(c) provides that the compensation of an employee 
granted leave under that subsection shall not be reduced by reason of 
such absence. Similar language appears in 5 U.S.C. 6322 (court leave) 
and 5 U.S.C. 6323(a) (military leave). Under those provisions we have 
held that an employee is entitled to the same compensation, includ- 
ing overtime, he would have received had he rendered service in his 
civilian position on the days he was required to be absent on court or 
military leave. 31 Comp. Gen. 173 (1951). The same rule is for appli- 
cation in the case of leave granted under subsection 6323(c). Question 
2(a) is answered accordingly. 

Subsection 6323(c) provides that the leave granted thereunder 
shall not exceed 22 workdays in a calendar year. The term “work- 
days” is not defined in the statute nor in the legislative history thereof. 
However, the following statements appear on pages 6 and 7 of H. Rept. 
No. 1560, 90th Cong., 2d sess. : 

The maximum amount of leave to be granted is limited to not in excess of 22 
workdays in a calendar year, which ordinarily corresponds with a calendar 
month of 30 days except in the case of postal field service employees, 

The new subsection (d) provides similar leave benefits for substitute em- 
ployees in the postal field service who are called to duty with the Reserve or 
the National Guard. However, the new provision will apply only to a substitute 
employee who has worked at least 1,040 hours as a substitute during the im- 
mediate preceding calendar year. The amount of leave to be granted may not 
exceed 160 hours in a calendar year. Such benefits will accrue to substitute 
employees on the basis of 1 hour of leave for each period aggregating 13 hours 
of service performed. The 1,040 hours represent one-half of an ordinary work 
year of 2,080 hours for postal employees. The 160 hours, or 20 8-hour days, 


is a little less than the 22 working days provided for the full-time employee 
under subsection (c). 


It is evident from the above-quoted statements that the Congress 
envisioned a workday as consisting of 8 hours, However, it must be 
recognized that many Government employees have uncommon tours of 
duty with workdays of other than 8 hours, While the statute limits 
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the granting of leave to 22 workdays, the granting of the leave in 
units of days would create a disparity between the leave benefits of 
those employees who work a normal tour of duty consisting of five 
8-hour days and those who work uncommon tours of duty. Therefore, 
it is our view that the leave authorized under subsection 6323(c) 
should be converted into hours and charged in units of hours rather 
than days. Cf. 25 Comp. Gen. 151 (1945). Thus, an employee who 
works a normal 40-hour week would be entitled to a maximum of 176 
hours of leave in a calendar year under subsection 6323 (c). 

Furthermore, in the absence of anything in the legislative history of 
Public Law 90-588 indicating a contrary intent, we believe that leave 
under 6323(c) should be charged on the same basis that annual and 
sick leave is charged under chapter 63 of 5 U.S. Code. In that regard 
subparagraph 2-4(a) of chapter 630, Federal Personnel Manual, reads 
as follows: 


a. Leave days. Both annual and sick leave are charged to an employee’s ac- 
count only for absence on regular workdays, that is, days on which he would 
otherwise work and receive pay at straight-time rates. Leave is not charged for 
absence on days for which overtime rates would be paid, holidays, or other 
nonworkdays. 


Employees with uncommon tours of duty such as those who work 
24-hour shifts may have the leave authorized by subsection 6323 (c) 
adjusted in the same manner as their annual and sick leave under sec- 
tion 630.210 of the Commission’s regulations, In that regard see FPM 
Supplement 990-2, Book 630, Subchapter 2, paragraph S2-6. Ques- 
tions 2(b) through 2(e) are answered accordingly. 

Your third question is: 


What is the meaning of “full-time military service for his State” in 5 U.S.C. 
6323(c) (2) (B)? May it include either a regular portion of each day or a regu- 
lar schedule of only certain days in a week? 


The term “full-time military service for his State” is construed 
to include the time from reporting when ordered by competent au- 
thority to serve in the active military service of the State until re- 
lieved by appropriate orders. By necessity the member would have to 
be available for full-time service and thus, standby status to take over 
or perform when active service or skill is needed would be included in 
the meaning of full-time military service as well as actual engage- 
ment. In the absence of specific cases it appears unnecessary to deter- 
mine whether apparent lesser periods than full-time, as indicated 
in the question, meet the requirements of the statute. 

Your fourth question consists of 4 subquestions as follows: 


4(a) Is National Guard duty in cases of disaster such as floods, earthquakes 
and hurricanes, which we understand generally include duties of preventing 
looting and other criminal offenses, covered by the term “military aid to en- 
force the law”? 
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It is our understanding that where the National Guard is used for 
the purpose of alleviating the results of disaster, that maintenance of 
law and order is a prime function of the assigned military duties. 
Therefore question 4(a) is answered in the affirmative. 

4(b) What would be acceptable evidence that duty was to be performed “for 
the purpose of providing military aid to enforce the law’? 

A copy of military orders issued by competent authority or a state- 
ment by the members’ commanding officer showing the authority, 
extent and nature of the service would be sufficient. See 48 Comp. Gen. 
293 (1963). 

4(c)(1) If disaster duty is not covered by 5 U.S.C. 6323(c), may agencies 
cover required absences by granting administrative leave? 

In view of our answer to 4(a) above, no answer is required. 


4(c) (2) If the leave authorized by 5 U.S.C. 6323(c) is available for this duty 
and is exhausted, may agencies then grant administrative leave? May they 
authorize administrative leave instead of leave under 5 U.S.C. 6323(c) for a 
short period of absence in order to avoid the complications involved in applying 
the provisions of 5 U.S.C. 5519? 


Both questions are answered in the negative in accordance with our 
answers to questions 1(e) and 1(b), above. 

In question 5 you ask whether the military leave provided by 5 
U.S.C. 6323(c) or that provided by former 39 D.C. Code 608 (restated 
in Public Law 90-623 with erroneous code designation of 5 U.S.C. 
6323(c)) is appropriate when the D.C. National Guard is assembled 
on all day basis for civil disturbance duty. 

Since 5 U.S.C. 6323(c)(2)(B) specifically refers to service for 
“the District of Columbia” we believe that when the D.C. National 
Guard is ordered to duty to perform the kind of services for which 
military leave is provided by 5 U.S.C. 6323(c) the military leave 
should be charged to the leave specified therein and an appropriate 
adjustment made in civilian pay as provided in 5 U.S.C. 5519. 

Questions 6 (a) through 6(i) are as follows: 


(a) Is this offset of military pay on a day-for-day basis? 

(b) Is it to represent gross pay, or net pay? 

(c) If deductions have already been made from military pay, how is credit 
against civilian pay to be handled? For example, if income tax is withheld from 
nilitary pay, must adjustment to normal withholding be made for civilian pay? 
Or, if FICA tax is withheld from military pay, how is civilian pay to be calcu- 
lated, since civil service retirement withholding must be against normal base pay 
for the civilian position; or, how can the employee be reimbursed for the FICA 
deduction ? 

(d) In view of the potential difficulty in ascertaining proper pay amounts 
for credit, does the responsibility lie with the military for furnishing needed 
information, or may the civilian agency base offset credit on information sup- 
plied by the employee? 

(e) Because of lag in receipt of pay information, offset will in most cases have 
to be made in pay periods subsequent to those during which military service is 
performed. Under such circumstances, may cash collection action be substituted 
for payroll offset, in a manner similar to that for handling State jury fees? 

(f) How are offsets (or collections) to be recorded, with regard to agency 
appropriations? 
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(g) Should the military pay exceed the civilian pay for the period of leave 
involved, is the employee entitled to retain the excess military pay? If not, how 
is collection to be accomplished? Also, if there is no remaining civilian pay due 
or the amount is insufficient to satisfy the full withholdings normally required 
from the civilian pay (e.g., taxes, group life insurance, retirement, etc.), is the 
employee indebted for the shortage? 

(h) Since title 38 employees are paid on a 7-day a week basis, with two admin- 
istrative non-duty days weekly, must offset of military pay be made against 
civilian pay for these non-duty days? 

(i) Under the law can appropriate payroll personnel of the National Guard or 
the Reserves withhold from military pay that portion of such pay which is sub- 
ject to offset against civilian pay, and transfer this amount to the civilian 
agency? This would eliminate the necessity for offset against civilian pay in 
subsequent payroll periods, or the necessity for collection (particularly should 
the funds have already been spent or the employee have been separated), and 
may eliminate certain of the deduction problems. 


Those questions deal with problems which may arise in implementing 
5 U.S.C, 5519, as added by Public Law 90-588, which provides: 

An amount (other than a travel, transportation, or per diem allowance) re- 
ceived by an employee or individual for military service as a member of the Re- 
serve or National Guard for a period for which he is entitled to leave under 


section 6323 (c) or (d) of this title shall be credited against the pay payable to 
the employee or individual with respect to his civilian position for that period. 


The wording of that section is similar to that contained in 5 U.S.C. 
5515 which requires that pay received by a Federal employee for jury 
service in a State court be credited against the pay payable by the 
United States. The decisions we have rendered with regard to the 
implementation of that section are given some weight in determining 
the rules to be applied under section 5519. However, the differences 
between jury fees and military pay do not permit the application of 
the rules established under section 5515 in all cases. Further, the 
legislative history of Public Law 90-588 must be considered in arriv- 
ing at a determination of what procedures must be followed with 
regard to the crediting of military pay against civilian pay. The fol- 
lowing excerpts from page 7 of H. Rept. No. 1560, 90th Cong., 2d sess. 
are relevant: 

Section 2(b) adds a new section 5519 to title 5, United States Code, to require 
that the amount received by an employee for military service as a member of 
the Reserve or the National Guard on any workday for which he is entitled to 
leave under the new subsections (c) or (d) of section 6323, shall be credited 
against his civilian pay. It is to be noted that the leave is to be granted only 
for workdays, and that the civilian pay of the employee will be reduced only by 
the amount that he receives for military service on the workday. The civilian 
pay will not be reduced by any amount the individual may receive for military 
service for days that are not workdays. Nor will civilian pay be reduced by any 


amounts received for Travel transportation or per diem allowance incident to 
the military service. 


” * * * * * * 


The Committee believes, however, that the additional cost that will be incurred 
will be of no great significance in view of the requirement that the amount re- 
ceived for such military service be credited toward civilian pay on workdays 
for the employees who receive the benefit of the additional leave under this 
legislation when serving with the Reserve or the National Guard. 
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In view of the above, military pay for a day on which the employee 
is excused from civilian duty under 5 U.S.C. 6323(c) should be de- 
ducted from the civilian pay for the period during which he is so 
excused. Military pay received for service for days on which the em- 
ployee does not receive civilian pay need not be credited against civilian 
pay received during the period of military service. Cf. 26 Comp. Gen. 
888 (1947). Question 6(a) is answered accordingly. 

Regarding question 6(b) the gross amount received by an employee 
on account of military duty must be credited to his civilian pay. Cf. 
44 Comp. Gen. 577 (1965). 

Question 6(c) relates primarily to tax matters which are within the 
jurisdiction of the Internal Revenue Service, Treasury Department. 
Therefore, we are not in a position to provide you a complete answer 
to that question. However, regarding the deduction of civil service 
retirement contributions, we believe that it would be more in keeping 
with the intent of section 5519 to compute such deductions on the basis 
of the civilian pay due the employee after crediting his military pay. 
We recognize that a contrary conclusion was reached with regard to 
crediting of jury fees received from State courts in 20 Comp. Gen. 
279 (1940). Although we do not believe that a change in that rule with 
regard to court leave is required, in view of the different conditions 
which apply in cases arising under section 5519, we believe it is the 
better view that military pay received by an individual on leave au- 
thorized by 5 U.S.C. 6323(c) reduces his entitlement to civilian pay 
and also his required contribution to the civil service retirement fund 
in the same manner as nonpay status reduces such contribution. If that 
view were not taken, an employee whose military pay was almost equal 
to or exceeded his civilian pay would be in debt to the Government 
for retirement contributions based on his full normal salary. 

Concerning question 6(d), specific information as to the military 
pay entitlement of employees should be obtained from the military 
organization concerned if the employee is unable to produce specific 
and documented information from which his civilian pay entitlement 
may be determined. 

If a civilian payroll for the period during which the employee is 
on military duty and entitled to leave under 5 U.S.C. 6323(c) cannot 
be adjusted to account for the military pay credit before payment is 
made to the employee, collection of the gross amount of military pay 
may be made by offset against subsequent civilian pay or in cash. Ques- 
tion 6(e) is answered accordingly. 

Regarding question 6(f), amounts credited on account of military 
pay received by an employee may remain in agency appropriations and 
amounts collected in cash may be deposited in the appropriation from 
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which the employee’s civilian pay was paid. Cf. 36 Comp. Gen. 591 
(1957). 

Regarding question 6(g), we find no indication in section 5519 or in 
the history thereof which requires the forfeiture of military pay. Ac- 
cordingly, an employee is entitled to retain his daily military pay to 
the extent that it exceeds his civilian pay entitlement for any day or 
part of a day he is excused from civilian duty under 5 U.S.C. 6323(c). 
Further, in line with our answers to prior questions, employees con- 
cerned are considered to receive reduced civilian pay as a result of the 
crediting of military pay. Thus, retirement and presumably taxes 
will be deducted only to the extent of the reduced civilian pay, if any, 
due the individual. Health and life insurance deductions should be 
made to the extent required by the Commission’s regulations which are 
applicable in case civilian pay due it not sufficient to cover all deduc- 
tions. 

Question 6(h) is too general to permit an answer at this time. We 
suggest, however, that full details of this matter be submitted here 
prior to application of the other rules stated herein to the case covered 
by this question. 

As indicated above the provisions of section 5519 do not affect the 
employee’s entitlement to military pay. In the circumstances it does 
not appear that the military organization concerned would have au- 
thority to withhold military pay otherwise due for purposes of credit- 
ing it to civilian pay without the consent of the individual. Further, 
the Internal Revenue Service rules might require withholding of ap- 
propriate taxes on the basis of the employee’s entitlement to military 
pay without regard to the amount withheld for credit to the civilian 
pay of the employee. Question 6(i) is answered accordingly. 

The additional question presented in the letter of your Assistant 
General Counsel dated August 1, 1969, involves an employee who was 
required to perform National Guard duty covered by 5 U.S.C. 6323 (c) 
beginning at 7 p.m. on a regular workday (April 3) and ending at 
midnight April 5 (a Saturday and nonworkday). The employee per- 
formed all the duties of his civilian position before reporting for duty 
with his military unit and under the rules and procedures applicable to 
military pay, he was entitled to a full day’s military pay for that day. 
An individual is normally not entitled to receive both civilian and 
military pay for the same day because the performance of civilian 
duties is considered to be incompatible with the requirements of active 
military service. However, in the case presented the individual had 
performed his civilian duties before he entered on active military duty. 
We do not believe that the provisions of 5 U.S.C. 5519 regarding the 
crediting of military pay to the individual’s civilian pay entitlement 
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need be applied in the circumstances on April 3 since the employee con- 
cerned was not excused from his civilian duties or subject to military 
control while performing such duties. While the guard duty pay is for 
deduction from his civil service pay for April 4 (Friday), no deduc- 
tion is to be made for April 5, a nonworkday for which he received no 
civil service pay. 


[ B-166766 J 


Sales—Bids—Discarding All Bids—Full and Free Competition 
Restricted 


Procurement principles applying equally to surplus sales, a contracting officer 
has broad authority to reject all bids and readvertise a sale and, therefore, the 
cancellation of a sales invitation for the disposal of surplus aircraft carcasses to 
be reduced to scrap aluminum, the demilitarization and sweating of the aircraft 
to be accomplished before removal from the Air Force Base, and the readvertise- 
ment of the aircraft to give the purchaser the option of either on-base sweating 
or on-base demilitarization with off-base processing to alleviate a critical pollu- 
tion problem—held a secondary issue—was proper on the basis that to restrict a 
bidder from computing his bid price on using his own facilities to reduce the car- 
easses to scrap when the procedure was not necessary in the Government’s in- 
terest would be inimical to the full and free competition contemplated by 40 
U.S.C. 484, and that the restriction was a cogent and compelling reason to justify 
the rejection of all bids. 


Contracts—Specifications—Restrictive—Techniques, Methods, or 
Operations Restricted 


In drafting specifications or invitations for bids that restrict the application of 
techniques, methods, or operations to a single, or administratively preferred 
process under which prospective contractors are required to perform work, the 
criteria for inclusion of restrictions is whether a valid justification has been 
established for prohibiting bidders from basing their bids on use of any cus- 
tomary methods of operation which in their considered judgment provide the 
most economical means available to them, thus resulting in the highest return 
to the Government. Therefore, to restrict bidders in the disposal of surplus air- 
craft to on-base sweating in the reduction of the aireraft to scrap when this 
procedure was not necessary to the Government's interest, deprived the bidders 
of the full and free competition intended by 40 U.S.C. 484, and the cancellation 
and readvertising of the sale were justified. 


To the Director, Defense Supply Agency, October 15, 1969: 


Reference is made to a letter dated May 15, 1969, DSAH-G, with en- 
closures, from the Assistant Counsel, Defense Supply Agency, sub- 
mitting a report on the protest of National Metal & Steel Corporation 
(National Metal) against the rejection of its bid; and, the protest of 
Aero-Tech, Incorporated (Aero-Tech) against the cancellation of all 
bids, both protests relating to sales invitation for bids No. 46-9105, 
issued by the Defense Surplus Sales Office, San Diego, California. 

The sales invitation offered 30 items consisting of a total of 281 
units, aircraft carcasses, to be sold as scrap aluminum, by unit price 
bid, with the added requirement that demilitarization and sweating 
would be accomplished prior to removal from the Davis-Monthan Air 
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Force Base. Bids were opened as scheduled on April 17, 1969. National 
Metal submitted a bid on a “per pound” basis rather than on a “unit” 
basis. In addition, National Metal included the following modification 
asa part of its bid: 


MODIFICATION OF BID SALE #46-9105 


This is in regard to item 2 under Article FA termed DEMILITARIZATION 
page 16 of IF'B 46-9105. 
Precedent or procedure for modifications. 


ARTICLE AC page 12 


* * * However, a modification which makes the terms of the otherwise success- 
ful bid more favorable to the Government will be considered at any time it is 
received prior to award and may be accepted * * * 


ARTICLE AE page 12 


The contract will be awarded to that responsible bidder whose bid conforming 
to the Invitation will be most advantageous to the Government, price and other 
factors considered. * * * 

ARTICLE EE page 15 

The Sales Contracting Officer may, at any time, by written order and with 
notice only to the person or firm to whom the contract was awarded, make 
changes in the method by or the extent to which the property is to be scrapped, 
mutilated, or demilitarized ; the method by or the extent to which Government 
property is to be stripped from the subject matter of the contract (to include 
the addition or deletion of property to be stripped); or the disposition to be 
made of the stripped property. * * * 

Having quoted the above and being fully cognizant of the ‘air pollution prob- 
lems created by and inherent. to the utilization of sweating furnaces we believe 
with reasonable certainty that we can accomplish the processing of the aircraft 
carcasses contingent with the requirement that they be mutilated and destroyed 
by systems now available and owned by us that will totally preclude the neces- 
sity for sweating. 

We believe that coincidental with the government’s established policy for 
beautification and the elimination of hazards emanating from the incidents of 
air pollution that such processing as we intend to use will further the principles 
of government policy. 

Our bid is therefore contingent upon an amendment of said clause that will 
permit us to demilitarize, strip, clean these aircraft at their location by manual 
or mechanical devices and then removing fuselages, wings, etc. in their then 
existing form having been only compressed, flattened or otherwise treated to 
enable us to establish pay loads for trucks designated to remove the material. 

At the same time though with reasonable certainty as to the feasibility of our 
project we require flexibility that will enable us to revert to the use of portable 
sweaters on the base as has consistently represented past procedure should our 
suggested process not be feasible for reasons presently unforeseeable. We must 
then have the right to revert to sweating. 


National Metal’s “per pound” bid, evaluated on the basis of the 
Government’s estimated weights, was the highest in the amount of 
$1,172,765.97. However, the contracting officer announced after bid 
opening that National Metal’s bid was nonresponsive in that the bid 
was on a “per pound” basis rather than on a “unit” basis as clearly 
required by the invitation. In view thereof, it was announced that 
award would be processed on the basis of the high responsive bid sub- 
mitted by Aero-Tech, in the amount of $1,105,000. 

The chronological facts as set forth in the administrative report 
show that on April 15, 1969, two days prior to bid opening, a repre- 
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sentative of Davis-Monthan Air Force Base advised the sales office 
that a representative of National Metal was at the base to inspect the 
aircraft carcasses. At that time, the representative of National Metal 
indicated that the firm desired to submit a bid in such a manner as 
to eliminate the necessity for on-base sweating. On April 16, 1969, the 
sales contracting officer advised National Metal by telephone that 
such a qualified bid would be considered to be nonresponsive. Notwith- 
standing this advice, the firm submitted the qualified bid referred to 
above. By confirming letter dated April 17, 1969, National Metal was 
advised that its bid was nonresponsive on two grounds—(1) that the 
firm had taken exception to the on-base sweating requirements, and 
(2) that it had bid on a “pound” basis when the aircraft were offered 
on an “each” basis. 

On April 22, 1969, National Metal requested that the award be 
delayed pending a decision from higher headquarters. The sales office 
replied on April 23, 1969, that the award of contract would not be 
delayed. Its reason was that it had to obtain antitrust advice from the 
Attorney General prior to award in accordance with section 207 of 
the Federal Property and Administrative Services Act of 1949, as 
amended, 40 U.S.C. 488, and had reason to believe that the protest 
would be resolved prior to obtaining such advice which was requested 
by letter dated April 21, 1969. National Metal protested to our Office 
by letter dated April 23, 1969, that its bid should have been considered 
responsive on the basis of language in the invitation, as set out in its 
modification above. On April 29, 1969, as a result of information de- 
veloped in the preparation of the administrative report, the sales office 
determined to reject all bids and readvertise. Based on this decision, 
National Metal withdrew its protest on April 30, 1969. Aero-Tech, by 
letter dated May 1, 1969, from its counsel, protested the cancellation 
of the invitation. 

National Metal’s protest against the rejection of its bid relies on 
provisions in the General Sale Terms and Conditions of the invitation 
applying to bids which conform to the invitation requirements. Article 
AE, allows the acceptance of modifications which make the terms of 
the “otherwise successful bid” more favorable. Article AC and Article 
EE apply to changes made or directed by the contracting officer sub- 
sequent to the award of the contract. The statutory authority pursuant 
to which the sale was advertised is 40 U.S.C. 484, and under this 
statute, a legal award of a contract for surplus property offered for 
sale by formal sales invitation can be made only to a responsive bidder, 
that is, one who has submitted a bid in conformance with the adver- 
tised terms and conditions. A bid which deviates in any material re- 
spect from those terms and conditions may not properly be considered 
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for award since, in legal effect, such a bid is a counteroffer which the 
Government may not accept. 

We have held that a nonresponsive bid, such as was submitted here, 
may not be accepted but must be regarded as contrary to the conditions 
of the sales invitation which required—without exception—“unit 
bids” only. For comparison see B-140335, August 17, 1959 and B- 
161894, September 1, 1967. We therefore concur with the contracting 
officer that no “legal award” could have been made to National Metal 
under its original bid on a “per pound” basis. 

It is administratively reported that certain background information 
is necessary to understand the basis for the decision to reject all bids 
under the invitation. The overall policy with respect to the disposal of 
military aircraft was reviewed in detail by the Department of Defense 
in 1963. In response to developing policy concerning the location at 
which such aircraft had to be sweated, the Department of the Air 
Force took a very firm stand that Air Force military aircraft had to 
be sweated on-base in lieu of on-base demilitarization with off-base 
processing. 

The Air Force policy was adopted by DSSO in June 1963 by writing 
contract provisions requiring on-base sweating. Since July 1964 a single 
manager operating agency has had charge of aircraft storage, recla- 
mation, and disposal operations. This agency operates under the juris- 
diction of the Department of the Air Force and was assigned the 
responsibility to provide complete technical guidance to the Defense 
Surplus Sales Office with special emphasis on demilitarization require- 
ments and providing the sales office with any special conditions 
or provisions of sale considered to be necessary. The Department of 
the Air Force through its Regional Environmental Health Laboratory 
conducted a comprehensive evaluation of the air pollution potential of 
the aircraft reclamation. As a result of this report, the Air Force by 
letter dated January 21, 1965, advised its single manager operating 
agency of the very critical problem concerning air pollution in the 
Tucson area and instructed that agency to offer aircraft carcasses 
under an alternate provision which would allow the contractor to 
demilitarize the aircraft carcasses on-base and then remove the car- 
casses for off-base processing. It was believed that such an alternative 
might minimize the air pollution problem. As the result, apparently, 
of a misunderstanding by the single manager operating agency at 
Davis-Monthan, the Defense Surplus Sales Office was told to permit 
off-base processing on the next sale, in May 1965, but was told to re- 
quire on-base sweating in subsequent sales. 

It is further reported that the Defense Logistics Services Center, the 
DSA activity which administers the surplus property program of the 
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Department of Defense, first became aware on April 29, 1969, of the 
Air Force policy permitting on-base demilitarization of aircraft with 
off-base processing. After consultation with the Air Force, the sales 
contracting officer and DLSC concluded that all bids should be re- 
jected and the aircraft carcasses readvertised giving the purchaser 
the option of either on-base sweating or on-base demilitarization with 
off-base processing. The decision to reject all bids was based on two 
factors, (1) on-base demilitarization with off-base processing would 
help to alleviate a critical air pollution problem, and (2) from a legal 
standpoint, since the aircraft had been offered for sale under more 
restrictive provisions than those necessary to assure the protection of 
the Government’s interest, the full and free competition contemplated 
by the provisions of the Federal Property and Administrative Serv- 
ices Act of 1949, as amended, which govern the disposition of such 
property, was not obtained. 

The invitation No. 46-0010, readvertising the aircraft carcasses was 
issued with a provision that after demilitarization is performed the 
material may be removed off Government premises for further proc- 
essing at the option of the purchaser. The opening date for the read- 
vertised bids, as amended, was July 24, 1969. By amendment No. 2 
dated July 1, 1969, 444 landing wheels were deleted from the list of 
accessories to be saved for the Government and will remain in the 
purchaser’s possession. Five responsive bids were received under the 
invitation as follows: 


National Metal & Steel Corp. $1, 019, 852 
Aero-Tech 1, 463, 000 
Engineer Associates of Phoenix 1, 308, 600 
National Aircraft, Division of National Metals 

of Tucson 1, 250, 000 
Allied Aircraft 1 ,000, 000 


Aero-Tech, through its attorney’s letter dated June 4, 1969, forcibly 
protests the “rejection of all bids” under invitation 46-9105 on the 
ground that the contracting officer’s determinations were so grossly 
erroneous as to constitute an arbitrary rejection contrary and detri- 
mental to the Government’s interest in maintaining the integrity of 
the competitive bidding system. 

The procuring activity cites 43 Comp. Gen. 15 (1963) of the reasons 
for rejection of all bids, wherein we stated : 


We have held that generally conditions in Government procurement contracts 
which may increase the cost of performance are improper unless authorized by 
statute. 20 Comp. Gen. 836, 845, and cases cited therein. We believe this principle 
applies with equal force to-contract stipulations or conditions which tend to 
reduce the return to the Government in sales of surplus property. 
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The foregoing principle is a valid rule, in our opinion, but the prob- 
able adverse monetary impact on prices due to restrictions in specifi- 
cations must be weighed against other factors, if present, such as 
preservation of the integrity of the competitive bidding system. In the 
case at 43 Comp. Gen. 15 the question as to restrictive specifications 
was raised by the contractor after a contract had been awarded, so 
the factor of possible prejudice to bidders by readvertising after bid 
prices had been exposed was not present. In the present case there is 
another principle for consideration, As was stated by the Court of 
Claims in Massman Construction Company v. United States, 102 Ct. 
Cl. 699, 719: 

To have a set of bids discarded after they are opened and each bidder has learned 


his competitor’s price is a serious matter, and it should not be permitted except 
for cogent reasons. 


Our Office recognizes that the authority vested in the contracting 
officer to reject any or all bids and readvertise is extremely broad, and 
ordinarily such action will not be questioned by our Office. However, we 
have ruled, in proper cases, that the integrity of the competitive 
bidding system would suffer less from the making of an award under 
an imperfect invitation than from readvertising a procurement. See 
39 Comp. Gen. 396 (1959) ; id. 563 (1960). We realize that these cases 
involve procurements, but the principle of the Massman case is, we 
believe, equally applicable to surplus sales. We, therefore, examine the 
given determinations in the context of the statutory requirement. As in 
the case of the procurement of supplies and services by Government 
agencies pursuant to the statutory requirements governing formal ad- 
vertising, the statute governing the disposition of surplus Government 
property, 40 U.S.C. 484(e) (2) requires that the terms and conditions 
for bids “shall permit that full and free competition” which is con- 
sistent with the value and nature of the property involved, and that: 


Award shall be made with reasonable promptness by notice to the responsible 
bidder whose bid, conforming to the invitation for bids, will be most advantage- 
ous to the Government, price and other factors considered: Provided, That all 
bids may be rejected when it is in the public interest to do so. 


The basic issue in the present case is whether the reasons given for 
the discretionary action taken by the contracting officer constitute 
cogent or compelling reasons to justify rejection of all bids, as being 
in the public interest. Here, because of the nature of the property 
involved, the Government’s actual need is to have the aircraft car- 
casses, after demilitarization, reduced to scrap form for future reduc- 
tion of the metal content. While we do not question that the job can, 
and should, be performed without creating significant air pollution 
“a circumstance inimical to, and at variance with,” the national public 
health, we do not believe that such an issue is for other than secondary 
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consideration in measuring the Government’s needs herein ; especially 
where the readvertised invitation allows on-base sweating. 

Concerning the contention by Aero-Tech, that on-base sweating 
has proyen the most economical process, we are of the opinion that, 
whether or not economies may be effected by an individual prospective 
contractor in performing a particular job, can be best determined 
by that contractor rather than by the procurement officials. When 
drafting specifications or invitations for bids which restrict the appli- 
cation of techniques, methods or operations to a single, or administra- 
tively preferred, process under which prospective contractors are re- 
quired to perform the work, the criterion for inclusion of such 
restrictions is whether a valid justification has been established for 
prohibiting bidders from basing their bids on the use of any customary 
methods of operation which, in their considered judgment, provide 
the most economical means available to them and thus will result in 
the highest return to the Government. The determination or opinion 
that a particular operation cannot be economically employed in the 
work performance by a bidder, or by all bidders, provides no valid 
basis for prohibiting such operations, since determinations as to the 
operational areas in which economies may be effected by an individual 
prospective contractor. in performing a particular job reside more 
properly with the individual contractor, and constitute an essential 
element to his competing freely and fully for the material as intended 
by 40 U.S.C. 484. 

The remaining question which must be regarded as the basic factor 
for the determination to reject all bids concerns the alternate off-base 
processing proscription which was not in fact necessary to the Gov- 
ernment’s purposes. The clear mandate of 40 U.S.C. 484 is that invita- 
tions “shall permit” that full and free competition which is consistent 
with the value and nature of the property involved. The Govern- 
ment’s actual needs, as stated hereinbefore, are to have the aircraft 
carcasses, after demilitarization, reduced to scrap form for future re- 
duction of the metal content. There is no need that any of the aircraft 
carcasses be sweated on-base as designated in the specifications, nor is 
it inconsistent with the sales policy for the material to be processed 
off-base. We find nothing in 40 U.S.C. 484 to indicate that such 
statute contemplates that a bidder’s right, as provided therein, to com- 
pete freely and fully may be administratively restricted or controlled 
by procurement officials in the drafting of sales invitation for bids to 
the extent that any bidder is precluded from computing his bid price 
on the maximum utilization of his own property, facilities and equip- 
ment, Accordingly, we hold that such administrative restrictions in the 
areas of a bidder’s internal operations is basically inimical to free and 
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full competition by the individual bidder, and may be condoned only 
where it is clearly required in order to secure the actual needs of the 
Government. 

Although it is regrettable that the mistaken policy of the sales agency 
in drafting sales invitations so as to not allow responsive bidding on 
off-base processing by the contractor was not known prior to bid open- 
ing, that policy does not permit bidders to compete freely and fully 
in situations such as that at hand for the needs actually required 
by the Government and to the extent that such policy conflicts with 
40 U.S.C, 484 the statute must prevail. 

For the reasons stated we conclude that the invitation in question 
was properly canceled. 


[ B-167382 J 


Bids—Discarding All Bids—Bidding Irregularities 


The disclosure by an employee of the contracting agency to a prospective bidder 
under an invitation for stevedore and related services of information relating to 
the performance and cost data of the incumbent contractor violated paragraph 
1-329.3 (c) (4) (a) of the Armed Services Procurement Regulation, which exempts 
certain information from public disclosure, and the disclosure was prejudicial to 
the incumbent contractor’s competitive position in bidding on a new contract, 
and a suspicion of favoritism having been created by the dismissal of the em- 
ployee, the invitation should be canceled and readvertised to avoid jeopardizing 
the integrity of the competitive system. The allegation the information could 
have been obtained or constructed from other sources is negated by the fact it was 
furnished by an unauthorized source to the prejudice of other bidders, and the 
resolicitation should inelude the information considered essential to intelligent 
bidding. 


To the Secretary of the Army, October 16, 1969: 


We refer to reports dated August 18 and 29, 1969, file reference: 
MA-S, from your Director of Materiel Acquisition, on the protest of 
Ryan Stevedoring Company, Inc. (Ryan), against the proposed award 
of a contract to International Terminal Operating Company, Inc. 
(ITO), for stevedore and related terminal services at Military Ocean 
Terminal, Sunny Point, Southport, North Carolina, under Department 
of the Army invitation for bids No. DAHC 21-68-B-0224. Bids on the 
subject solicitation were opened on June 11, 1969, and ITO was deter- 
mined to be low with Ryan being second-low. 

The protest is premised on the grounds that Ryan, the incumbent 
contractor, was prejudiced in its competitive position by the miscon- 
duct of one of your Department’s civilian employees at the installation, 
in that such employee made known to ITO certain secret, confidential, 
and proprietary information concerning Ryan’s particular methods of 
operation and efficiency in performing similar work requirements under 
its contract. Ryan submitted numerous affidavits to your Department 
in support of its allegations as to the improper and unauthorized ac- 
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tivities of the particular employee, and requested an investigation of 
such allegations. 

After an investigation by your Department, based upon charges of 
conduct contrary to the provisions of paragraph 3, AR 600-50 and 
Executive Order No. 11222, prescribing standards of ethical conduct 
for Government officers and employees, and specifically of representing 
himself in a manner as to appear to be an agent for ITO, and provid- 
ing an ITO representative with information relative to transportation 
operating data at Sunny Point, the employee was given a separation 
notice. A formal grievance hearing was held pursuant to an appeal of 
the separation, and the appeal was denied by the commanding officer of 
the installation. We understand that a further appeal of the separation 
is now pending in the Office of the Secretary of the Army. 

It is reported in the findings of the contracting officer that ITO 
denied all allegations of any wrongful action or connection with the em- 
ployee in question except that it admitted receiving cargo weight and 
cube data, and type of cargo information, from the employee. The 
contracting officer states that such data is not secret, confidential or 
proprietary and, while the data was not requested from the contracting 
officer, it would have been made available had it been requested by ITO, 
or by any other bidder, from the contracting officer. It is further re- 
ported that the other information allegedly imparted to ITO by the 
employee (number of tons of cargo loaded by Ryan per hour, and the 
performance, makeup and efficiency of Ryan’s stevedore gangs) could 
have been formulated by ITO through information properly availa- 
ble to ITO from other sources. The contracting officer also states that 
“the information allegedly made available does not. come within the 
specific categories of matters which are exempt from public disclosure 
under Public Law 89-487.” 

Insofar as Ryan’s hourly loading rate and the performance, makeup 
and efficiency of its gangs are concerned, we consider the view advanced 
by the contracting officer (that Government data or knowledge con- 
cerning Ryan’s cost elements and performance in connection with its 
contract could properly be disclosed to the public by Government per- 
sonnel) to be seriously questionable. Paragraph 1-329.3(c) (4) (a) of 
the Armed Services Procurement Regulation, issued in implementa- 
tion of Public Law 89-487, 5 U.S.C. 552, specifically exempts from 
public disclosure information including “statistical data or informa- 
tion concerning contract performance, income, profits, losses and ex- 
penditures received from contractors or potential contractors.” Addi- 
tionally, the contracting officer’s views that such information could be 
formulated by the experience of competitive contractors in such work, 
union information, and on-site inspection, is emphatically disputed by 
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Ryan on the basis that the number of contractors with experience in 
ammunition stevedoring is very small; that no other competing con- 
tractor (and ITO in particular) has comparable experience in ammu- 
nition handling and loading such as Ryan possesses; that the opera- 
tions at Sunny Point are unique and Ryan has held the contract for the 
last 5 consecutive years; that a major cost factor is the carpenters used 
with the stevedore gangs in the holds of the ships which cannot be 
determined from a gang composition or an on-site inspection of the 
facilities ; and that different types of ammunition require different gang 
sizes from those specified in collective bargaining agreements. 

Whether ITO could have accurately estimated Ryan’s cost elements 
and tons of cargo loaded per hour, does not negate the fact that repre- 
sentatives of ITO did contact a source other than that specified in the 
invitation, and not otherwise authorized, for additional information 
which was considered necessary for bidding purposes. If such addi- 
tional information was, in fact, essential to, or helpful in, the submis- 
sion of an intelligent bid, and if such information could properly have 
been made available to ITO, it should have been furnished to all con- 
cerned under paragraph 3 of the Solicitation Instructions and Condi- 
tions (SF-33A, July 1966) which requires that “Any information 
given to a prospective offeror concerning a solicitation will be fur- 
nished to all prospective offerors as an amendment of the solicitation, 
if such information is necessary to offerors in submitting offers on the 
solicitation or if the lack of such information would be prejudicial to 
uninformed offerors.” 

An affidavit has been submitted to this Office by the representative 
of ITO who contacted (and thereafter received various calls from) 
the civilian employee in question at Sunny Point. It is stated therein 
that, while the representative had known the employee during prior 
years, he was not aware that the employee was at Sunny Point, and 
that the call to obtain technical manuals containing shipping informa- 
tion on the various types of ammunition was made at the suggestion of 
an Army official at the Port of Baltimore, Maryland, who also knew 
the employee and that he was employed at Sunny Point. It is further 
stated that the representative asked the employee only for packaging 
information with respect to ammunition, and that he never asked the 
employee to obtain any information relating in any way to Ryan and 
its performance at Sunny Point. In such connection, however, we can- 
not ignore the affidavit submitted by Ryan’s General Counsel, sub- 
mitted as Exhibit No. 18 of the protest, stating that during the course 
of a telephone conversation on June 26, 1969, the employee admitted to 
having given information to ITO, prior to bidding, concerning the 
number of tons of cargo loaded by Ryan per hour, the types of cargo 
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loaded, the cube of the cargo loaded, and the performance, makeup 
and efficiency of Ryan’s stevedore gangs. 

We also consider it pertinent to note that in another affidavit sub- 
mitted to this Office by the ITO official who received the material from 
the employee, it is stated that the transmittal envelope also included 
a sheet containing some twelve or thirteen pricing items which were 
not specifically identified, and appended to that sheet was a note which 
the official remembers as having stated in substance “Maybe this will 
be of some use to you.” It is further stated that the items were assumed 
by the recipient to have been copied from the 1967 Ryan contract with 
the Government, and inasmuch as ITO had received a copy of the con- 
tract from the contracting officer such items were not forwarded to the 
ITO personnel engaged in preparing its bid. 

In addition to assuring that essential information is supplied to all 
concerned, another purpose for designating in a solicitation that pro- 
spective bidders shall call a designated official for information con- 
cerning the procurement is to prevent any suspicion of favoritism and 
to maintain the integrity of the competitive bidding system. When a 
Government employee, who by virtue of his employment is in a posi- 
tion to obtain confidential information concerning a contractor’s 
operations which would prejudice its competitive position for a pro- 
curement, is determined to be guilty of improper actions with a 
competing bidder in matters regarding that procurement, the suspicion 
of favoritism immediately arises, and the integrity of the competitive 
bidding system is placed in jeopardy. 

While we form no judgment in this decision as to whether ITO did, 
in fact, receive confidential information from the Government em- 
ployee at Sunny Point concerning Ryan’s operations which put ITO 
in an advantageous and unfair position over Ryan in the computation 
of bids, we believe the record adequately demonstrates that an award 
to ITO pursuant to the subject solicitation could only be made under 
such a cloud of suspicion and mistrust as to be clearly detrimental to, 
and result in a lack of confidence in, the competitive bidding system. 

Accordingly, the procurement should be readvertised with special 
efforts being made to assure that the invitation contains all essential 
information needed by bidders for intelligently computing their bids. 
In this connection we have been informally advised by representatives 
of Ryan that such firm would not advance its belief that confidential 
information was released in the instant procurement as the basis for 
a further protest in the event the procurement is readvertised. 

The files forwarded with the reports of August 18 and 29, and letter 
of September 22, 1969, from Chief, Procedures and Regulations Divi- 
sion, are returned. ‘ 
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[ B-167502 ] 


Transportation—Household Effects—-Military Personnel—Weight 
Limitation—-Exeess Cost Liahility----Cireuitous Routes 


A member of the uniformed services whose chanve-of-station orders are rescinded 
subseguent to the shipment of his household goods in excess of his permanent 
change-of-::tation weight allowance, and his reassignment neces:itated the re- 
shipment of the soods, notwithstanding the Government’s section was beyond 
his control is nevevtheless lighie for the adcitional cost incurred for the ship- 
ment of the excess weight over the circuitous route. The authority in 37 U.S.C. 
1969 to veimburse 2 me: ber for the expenses incurred prior to the effective date 
of chango-of-station orders that are later canceled, revoked, or modified is 
limited to the travel and transportation expenses pre:cribed in 37 U.S.C. 404, 406, 
and 409, and, therefore, the member may not be relieved of the linbility imposed 
by paragraph M8008 of the Joint Trave! Regulations to pay the cost of shipping 
the excess weight over the circuitous route. 


To the Secretary of the Army, October 16, 1969: 


Further reference is made to letter dated June 30, 1969, from the 
Assistant Secretary of the Army (Manpower and Reserve A ffairs) re- 
questing a decision whether a member of the uniformed services is 
required to pay the cost of shipping excess weight of household goods 
circuitously when orders are amended. The submission has been as- 
signed Control No. 69-28 by the Per Diem, Travel and Transporta- 
tion Allowance Committee. 

In his letter the Assistant Secretary refers to paragraph M8014 of 
the Joint Travel Regulations which provides that shipment of house- 
hold goods made after receipt of competent permanent change-of- 
station orders will be forwarded or returned to proper destination at 
Government expense in case such orders are subsequently canceled, 
amended, or revoked. He also refers to paragraph M8007 of the regula- 
tions which provides that any excess costs resulting from shipment of 
household goods in excess of the member’s permanent change-of-station 
weight allowance prescribed in paragraph M8003 shall be borne by 
the member. 

The Assistant Secretary says that in applying these provisions, some 
doubt exists as to the excess cost properly chargeable to the member 
in a situation such as follows: 


A member was ordered PCS from Barksdale AFB, La., to MacDill AFB, Fla., 
by orders dated 7 June 1966 with an EDCSA of 25 July 1966. In reliance on this 
order his household goods, weighing in excess of his allowance prescribed in JTR, 
par. M8008, were shipped to MacDill AFB, Fla. On July 7, 1966, subsequent to 
the date the household goods were shipped, but prior to reporting to MacDill AFB, 
Fla., the orders were rescinded and the member was reassigned to USAFPMC, 
Randolph AFB, Tex. The household goods were shipped on through to MacDill 
AFB, Fla. and then transshipped to Randolph AFB, Texas. 


The Assistant Secretary requests our decision whether the member 
should be required to reimburse the Government for the cost of ship- 
ping the excess weight from Barksdale Air Force Base, Louisiana, to 
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MacDill Air Force Base, Florida, thence to Randolph Air Force Base, 
Texas. He states that it is quite clear that the member is responsible 
for cost of shipping household goods in excess of his maximum weight 
allowance from old to new station or between other points requested 
by the member. He says, however, that when shipment is made circui- 
tously because of an action of the Government which is beyond the con- 
trol of the member, the added cost resulting from such action gives 
rise to doubt as to whether the member should have any responsibility 
for such added cost. 

The Assistant Secretary says further that it appears that Congress, 
in enacting Public Law 88-238, 77 Stat. 475, intended that a member 
would not suffer a personal financial disadvantage by reason of the 
cancellation of the change-of-station order after movement of the 
household goods from the old station but prior to the effective date of 
the orders. Apparently it is his view that in such circumstances the 
member should not be required to reimburse the Government for the 
cost of shipping the excess weight circuitously. 

Section 406 of Title 37, United States Code, provides for the trans- 
portation (including packing and crating) of household effects of 
members of the uniformed services in connection with a change of sta- 
tion to and from such locations and within such weight allowances as 
may be prescribed by the Secretaries concerned. Paragraph M8002 of 
the Joint Travel Regulations provides that household effects within 
specified weight allowances, designated as net weights, are authorized 
for shipment at Government expense. Such weights for the various 
ranks and grades are set forth in paragraph M8003. Paragraph M8002- 
1 provides the method for establishing the net weight when the actual 
net weight of unpacked and uncrated household goods is not known. 

Paragraph M8007-2 provides that the Government’s maximum 
transportation obligation is the cost of a through household goods 
movement of a member’s prescribed weight allowance (paragraph 
M8003) in one lot between authorized places at a valuation equivalent 
to the lowest applicable rate established in the carrier’s tariffs. It pro- 
vides further that the member will bear all transportation costs aris- 
ing from shipment in more than one lot, for distance in excess of that 
between authorized places, and for weights in excess of the maximum 
allowance prescribed in paragraph M8003. 

In our opinion the foregoing regulations properly reflect the intent 
of the law and contemplate the shipment at Government expense of 
household goods, as packed for shipment at not to exceed an overall 
weight allowance of net weight plus an allowance for packing and 
crating. Weights exceeding the maximum overall weight are properly 


chargeable to the shipper. 
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Section 1 of the act of December 23, 1963, Public Law 88-238, 77 
Stat. 475, added section 406a of Title 37, U.S. Code, which provides: 

Under uniform regulations prescribed by the Secretaries concerned, a member 
of a uniformed service is entitled to travel and transportation allowances under 
section 404 of this title, and to transportation of his dependents, baggage, and 
household effects under sections 406 and 409 of this title, if otherwise qualified, 
for travel performed before the effective date of orders that direct him to make a 
change of station and that are later— 

(1) canceled, revoked, or modified to direct him to return to the station from 
which he was being transferred ; or 

(2) modified to direct him to make a different change of station. 


The purpose of section 406a is to reimburse a member for expenses 
as provided in sections 404, 406 and 409 of Title 37 of the United States 
Code for travel performed by himself and the transportation of his 
dependents, baggage, and household effects when it is shown that such 
expenses were incurred prior to the effective cate of the orders direct- 
ing him to make a change of station which were later canceled, revoked, 
or modified to direct him to return to the station from which he was 
transferred, or the orders were modified to direct him to make a dif- 
ferent change of station. Thus the entitlement of the member under 
that section is limited to travel and transportation allowances specified 
in sections 404, 406 and 409 of Title 37, United States Code, and the 
implementing regulations. See decision B-153872, July 24, 1964. 

Since weights exceeding the maximum overall weight are properly 
chargeable to the shipper, and cannot be considered an obligation of 
the Government, the shipment of excess weight is not one of the “travel 
and transportation allowances” authorized under sections 404, 406 and 
409 of Title 37, United States Code. See decision B-153932, July 16, 
1964. 

Therefore, it is our view that section 406a is not for application in a 
situation such as is here involved and the member should be required 
to pay the cost of shipping the excess weight over the circuitous route. 

The question is answered accordingly. 


[ B-167579 J 


Bids—Multi-year—Amendment—Propriety 


Notwithstanding the Air Force should have issued the formal amendment re- 
quired by paragraph 2-208 of the Armed Services Procurement Regulation for 
the rack chart referenced but omitted from an invitation soliciting bids and sepa- 
rate prices on the first-year and multi-year requirements for multiplex equipment 
used in complicated communications systems, and failed to mail a copy of the 
chart calling for additional equipment for the multi-year procurement to the low 
bidder on both aspects of the procurement, the Government’s best interests re- 
quiring that an award be made on the basis of its multi-year requirements, the 
nonresponsive bid must be rejected, even though inadvertently a copy of the 
chart was not sent to the low bidder, and, therefore, there is no need to consider 
the responsiveness of the first-program year bid, which did not comply with the 
requirement for two sets of prices. 
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Contracts—Specifications—Multi-Year Procurements—Procedural 
Deviations 


The fact that an invitation for bids on the first-year and multi-year requirements 
for multiplex equipment used in complicated communications systems did not call 
for uniform unit prices for each year of the multi-year program and did not 
contain criteria for comparison of first-year versus multi-year requirements does 
not violate paragraph 1-322 of the Armed Services Procurement Regulation 
(ASPR), where because no two systems to be procured during the multi-year 
period would have the same unit price, the Air Force was authorized to deviate 
from the ASPR multi-year procurement policy on the basis the deviation would 
result in a lower cost per unit and facilitate standardization of the equipment, 
and because it would not be feasible to provide for one-year versus multi-year 
evaluation. 


To the General Dynamics, October 16, 1969: 


We refer to your letter of August 5, 1969, with enclosures, and other 
correspondence, protesting award to any other firm under invitation 
for bids No. F34601-69-B-0519, March 14, 1969, issued by the Depart- 
ment of the Air Force, Tinker Air Force Base, Oklahoma. 

The procurement calls for the furnishing of multiplex equipment, 
for use in various Army, Navy and Air Force Communication Systems 
located throughout the world. These systems provide performance for 
voice, high speed teletype, or digital data over line or radio, and are 
designed to transmit severa] messages simultaneously on the same cir- 
cuit or channel. The equipment was developed by Lenkurt Electric, 
Incorporated, and that firm so far has been the sole producer of the 
equipment for the military. Drawings were made available by the Air 
Force to industry for review and comment in preparation for the 
current procurement. , 

The invitation was issued March 14, 1969, as a multi-year procure- 
ment. In this connection, the Air Force reports that while a substantial 
portion of the electronic components that compose each system is the 
same or similar, each system in the procurement has a different con- 
figuration based on the site and type of communication involved, as 
well as the number of customers to be served. As a result, it was antici- 
pated that no two systems procured during the multi-year period would 
have the same unit price. Although the multi-year method of procure- 
ment as set forth in Armed Serviees Procurement Regulation (ASPR) 
requires that the unit price of each item shall be the same for all pro- 
gram years, the Air Force reports that a deviation from the ASPR 
multi-year policy was authorized for this procurement. 

The invitation called for the submission of prices for the first-pro- 
gram year as well as for the multi-year requirement. The invitation 
stated that although a multi-year award was contemplated, the Gov- 
ernment reserved the right to make a single year award in the event 
only one responsive bid was received on the multi-year requirement. 
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The bidders were advised that bids submitted solely on a multi-year 
basis would be considered nonresponsive. 

Bid opening was held on July 17, 1969, and 5 bids were received. The 
two low bids on the multi-year requirement were as follows: 


Firm Multi-Year Price 
Dynatronics Division of General Dynamics $11, 417, 416 
Honeywell, Inc. 14, 441, 531 


It was noted, however, that a difference of $3,657,143 existed between 
the line item prices bid by General Dynamics and the next low bidder 
for item 4 of fiscal year 1970, on page 18 of the bid schedule. (General 
Dynamics bid $296,162 for item 4 as compared to the next low bid of 
$3,953,305.) The contracting officer was informed by General Dynamics 
that it discovered its low bid on item 4 resulted because it had failed 
to include the quantities of equipment called for in a rack chart mailed 
out by the Air Force with a letter dated May 15, 1969. General Dy- 
namics advised that it had never received the May 15 letter and 
attached rack chart. 

Item 4 in question covers the fiscal year 1970 requirements for a 
multiplex system in accordance with Purchase Request Army-4 dated 
January 15, 1969. Paragraphs 1 and 2 of that Purchase Description 
(which was furnished to potential bidders with the invitation) provide 
as follows: 

1. This Enclosure consists of : 


a. A chart showing the number of racks of each numbered configuration re- 


quired for each station, and the number of individual components to be installed 
in existing racks where applicable. 


b. Nineteen (19) Rack Configuration Drawings, most of which are used re- 
peatedly throughout the program. 
2. Key to H710 Rack Configuration Drawing Numbers. 


The Air Force reports that the rack chart referred to in paragraph 
1 a., was inadvertently omitted when the solicitation was mailed to 
prospective bidders on March 14, but the chart was subsequently 
mailed with a letter dated May 15, 1969, to all potential sources. It is 
this letter which General Dynamics alleges was not received. 

The contracting officer concluded that under the circumstances Gen- 
eral Dynamics’ low bid for the multi-year requirements was nonre- 
sponsive. He further concluded that General Dynamics was nonre- 
sponsive to the first year requirement as well. It appears that General 
Dynamics bid only one set of prices applicable to fiscal year 1969 in the 
bid schedule, By a letter dated July 11, 1969, sent to all the potential 
bidders, the Air Force requested that two sets of prices be listed in the 
bid schedule for fiscal year 1969, with the first dollar figure to repre- 
sent the multi-year requirement and the second dollar figure, indicated 
by an asterisk, to represent the amount offered only for the first year 
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requirement. You report that this letter also was not received by Gen- 
eral Dynamics, but that the one set of prices in the General Dynamics 
bid for fiscal year 1969 is intended for both the multi-year requirement 
and the single year requirement. 

The Air Force proposes to make award to Honeywell for the multi- 
year requirement as the lowest responsive bidder, You protest such an 
award. You believe that no multi-year award should be made under 
this invitation. In your view the only proper award which could be 
made is to General Dynamics, as the low bidder for the single year re- 
quirement, at its bid price of $3,115,446. 

You reach this conclusion on the theory that the quantities called for 
under the rack chart to Army-4 were never effectively incorporated 
into the invitation multi-year requirement due to the failure to issue 
a formal amendment to the invitation to include the rack chart. You 
cite ASPR 2-208, which provides that: 

(a) If after issuance of an invitation,for bids, * * * it becomes necessary. to 
* *°* change * * or to correct a defective or ambiguous. invitation, such 
changes shall be accomplished by issuance of an amendment to the mvitation for 
bids, using Standard Form 30 (see 16-101). * * * The amendment siall be sent 


to everyone to whom invitations have been furnished and shall be displayed in the 
bid room. [Italie supplied.] 


You believe that it was particularly important for the Air Force to 
observe the requirements of ASPR 2-208 for this proctrement. To 
begin with, you state that the invitation requirements were very con- 
fusing to bidders. You note that the required multiplex equipment'is 
for use in 32'existing communication systems, each system consisting of 
from 1 to 36 sites, involving 155 different drawers of equipment. used 
in varying quantities and combinations in each site. You state that the 
detailed requirements were contained on approximately 9,000 draw- 
ings, 32 different Purchase, Descriptions each from 8 to 158 pages in 
length, and in some fifteen (15) different specifications; but that no- 
where was there a summary of the total nuinbers of equipments required 
to be furnished. Adding to your confusion, you found that the Purchase 
Descriptions were in varying formats, presumably as result of hav- 
ing been prepared by different requiring agencies. 

You report that after issuance of the invitation the Air Force issued 
a total of 8 formal amendments, some of which significantly changed 
the requirements (some 108 schedule pages were deleted by these 8 
amendments and new pages substituted). In addition, you report that 
the Air Force sent some 15 letters and telegraphic messages amending 
and clarifying the invitation to various potential bidders, but that at 
least 5 of these informa] letters were not received by General Dynamics, 
including the letters of May 15 and July 11, 1969. 

You further report that on May 27, 1969, General Dynamics wrote 
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to the contracting office seeking clarification of certain matters in the 
specification. Included as attachments to this letter were matrices 
which stated General Dynamics’ understanding of the total equipment 
requirements for both the single year and multi-year requirements. You 
state that these matrices, of course, did not include the quantities 
shown on the rack chart. On June 13, 1969, the contracting officer re- 
plied to the May 27 letter. He responded to the various questions sub- 
mitted, but returned the General Dynamics’ matrices stating that “suf- 
ficient time is not available to completely review these matrices and 
offer valid engineering opinion.” 

You insist that if the Air Force had either replied to General 
Dynamics’ understanding of the requirements as expressed in its letter 
of May 27, or issued a formal amendment to the invitation to include 
the rack chart and posted this amendment in the bid room, as required 
by ASPR 2-208, General Dynamics would have been made aware of 
the actual quantities required, and would have bid accordingly. In 
light of these circumstances, you question the propriety of a multi-year 
award, 

The Air Force is of the opinion that the rack chart was clearly 
referenced in the invitation by paragraph la of Purchase Description 
Army-4, quoted above. It believes that a prudent bidder would have 
detected the omission of the chart in preparing his bid. Thus, the 
Department concludes that General Dynamics was not a prudent bidder 


in this case, and should suffer the consequences. 
You dispute that the chart was clearly referenced, stating as follows: 


The Purchase Description received by us did contain a chart on pages 31 through 
34 meeting the description of subparagraph (a) above, as well as Rack Configura- 
tion Drawings, pages 2 through 30. Nowhere was there any indication to a reason- 
able and prudent contractor that a second set of charts also formed a part of the 
Purchase Description. If, as the Government now insists, the chart intended to 
be incorporated in the Purchase Description by paragraph 1(a) thereof was the 
chart transmitted to some of the bidders by letter of 15 May 1969, what is the 
legal effect of the chart originally sent to the bidders? 


We note that the chart on pages 31 through 34, which was originally 
sent to bidders, is the “‘H-710 Rack Configuration Drawing Numbers” 
chart referenced in paragraph 2 of Army-4, quoted above. We under- 
stand that this H—710 chart served as a summary of standard configu- 
rations for use in conjunction with the other information contained 
in paragraph 2 of Purchase Description Army-4. In any case, we find 
no information on the H—710 chart to indicate the required number of 
racks of each numbered configuration. It seems to us that in the absence 
of the omitted rack chart there are no specified quantities of rack con- 
figurations on which to bid. In this regard, we understand that Honey- 
well was able to detect that the rack chart referenced in paragraph la 
was omitted from the original bid package prior to May 15. 


410-893 O- 71 - 19 
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Be that as it may, we agree with you that the omitted rack chart 
should have been furnished to potential bidders by formal amendment 
to the invitation rather than by the format used. Enclosed is a copy 
of our letter of today to the Secretary of the Air Force on this subject. 
TIowever, the fact remains that the chart was mailed to potential 
bidders, and all the other four bidders did bid on the basis of the rack 
chart quantities. It may be that General Dynamics would have dis- 
covered before bid opening that the rack chart was missing from the 
bid package if ASPR 2-208 had been followed. But in our opinion this 
is not a sufficient reason for canceling the multi-year part of the invita- 
tion, The interests of the Government must be our primary considera- 
tion. Thus we have held that a bid which is nonresponsive only because 
the administrative office inadvertently neglected to send a copy of the 
amendment to the bidder, must nevertheless be rejected. 40 Comp. Gen. 
126 (1960). We believe the same reasoning applies to the present case. 

We also find that, despite certain ambiguities which you have cited 
in the complete Purchase Description Army-4, the other bidders were 
able to determine the quantities of equipment required based on the 
rack chart listings. 

You have further alleged that the multi-year provisions of the invi- 
tation for bids are in violation of ASPR 1-822 and, for that reason, 
the multi-year portion of the invitation should be canceled. You point 
out that the invitation does not call for uniform unit prices for each 
year of the multi-year program and does not contain criteria for com- 
parison of first-year versus multi-year requirements. 

As previously indicated, the Air Force recognized that this multi- 
year procurement would deviate from the ASPR multi-year procure- 
ment policy, but considered that these deviations had, in effect, been 
authorized by the Department of Defense. We have reviewed the record 
in this respect, and find that multi-year procurement of multiplexer 
equipment was approved by the Department of Defense on the basis 
that such method of procurement should result in a lower cost per unit 
and would facilitate standardization of the equipment within the 
Defense Communications System, Also as previously indicated, this 
approval necessarily included authorization to deviate from the ASPR 
multi-year procurement policy because of the nature of the require- 
ment to be solicited. It simply was not feasible to provide for 1-year 
versus multi-year evaluation in this case. Under the circumstances, we 
believe a multi-year award as contemplated would be proper. 

In view of our conclusions, there is no need to discuss your conten- 
tions regarding the responsiveness of the General Dynamics’ bid on 
the first year requirement, Your protest against the proposed award 
to Honeywell isdenied. ~~ 
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[ B-167961 


Pay—Retired—Annuity Elections for Dependents—Automatic Pay 
Restoration Feature—Savings Clause 

An Air Force officer retired September 7, 1968, who in 1958 had elected option 3 
under the Retired Serviceman’s Family Protection Plan (10 U.S.C. 1434(a) (3) ) 
to provide an annuity of one-half reduced retired pay for his survivors, but who 
had not elected option 4, the pay restoration feature of the Plan, is not subject 
to the automatic pay restoration feature of Public Law 90-485, approved 
August 13, 1968, for personnel retiring on or after that date, when an eligible 
beneficiary no longer exists. To hold otherwise and increase the officer’s monthly 
annuity cost by imposing the pay restoration provision not only would be contrary 
to his election, but contrary to the savings clause in the 1968 act, which permits 
members not yet retired who had made an election prior to its enactment to 
remain under the law in effect prior to the 1968 act. 


To Major N. C. Alcock, Department of the Air Force, October 16, 
1969: 


Further reference is made to your letter of September 8, 1969 (file 
reference ALRA), requesting an advance decision as to the propriety 
of making payment on a voucher in the amount of $886.39 in favor of 
Colonel Samuel B. McGowan, USAF, retired, representing retired 
pay for the month of August 1969 after deduction of $94.96 for Re- 
tired Serviceman’s Family Protection Plan coverage elected under 
chapter 73, Title 10, U.S. Code. Your letter was forwarded here under 
date of September 19, 1969, by the Deputy Assistant Comptroller for 
Accounting and Finance and has been assigned Air Force Request 
No. DO-AF-1052 by the Department of Defense Military Pay and 
Allowance Committee. 

It is indicated in your letter and enclosures that Colonel McGowan 
was retired from the Air Force on September 7, 1968, under 10 U.S.C. 
1201 by reason of physical disability. At the time of his retirement he 
had a disability rating of 20 percent and had 28 years, 2 months and 
13 days of active service for retirement purposes. You say that at 
the time of retirement, the officer’s gross retired pay (prior to de- 
duction for Retired Serviceman’s Family Protection Plan) was 
$961.17 a month which amount was increased to $981.35 effective 
February 1, 1969, by 2.1 percent under 10 U.S.C. 1401a(c). 

You state that on February 25, 1958, the officer elected option 3 to 
provide an annuity of one-half reduced retired pay for his survivors 
under 10 U.S.C. 1484(a) (8) but that he did not elect option 4, the 
pay restoration feature—which at that time was optional at the mem- 
ber’s election under 10 U.S.C. 1434(c). Under this election, you say 
that the monthly deduction for RSFPP was $94.96 for a reduced re- 
tired pay of $866.21 and an annuity of $433.11. You state, however, 
that under section 1(3) and section 3 of Public Law 90-485, approved 
August 13, 1968, 82 Stat. 751, 10 U.S.C. 1434, and 1481 note, the pay 
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restoration feature appears to be automatic for personnel retiring on 
or after August 13, 1968. By using the cost tables in effect on Septem- 
ber 7, 1968, containing the option 4 feature, you say that the cost to 
Colonel MeGowan for this election would be increased to $103.81 a 
month. The officer’s retired pay would then have been $857.36 for an 
annuity of $428.68 a month. 

You further state that the officer does not desire the pay restoration 
feature of the coverage elected and he believes that the last sentence 
in section 6 of the act of August 13, 1968, permits him to elect to re- 
main under the provisions of law in effect before August 13, 1968. You 
express the view, however, that section 6 of Public Law 90-485, ap- 
pears to pertain only to the 18-year and 3-year rule for making elec- 
tions, or modifying or revoking prior elections, rather than to the 
option 4 factor. 

In expressing doubt in the matter, you ask whether the correct re- 
tired pay entitlement for Colonel McGowan (after deduction for 
RSFPP) should be $886.39 ($981.25 less $94.96) as shown on the 
submitted voucher, or $877.54 ($981.35 less $103.81) 

Accompanying your submission is a memorandum of the Deputy 
Director Secretary of the Air Force Personnel Council dated Septem- 
ber 13, 1968, to the effect that the Secretary of the Air Force approved 
Colonel McGowan’s request of September 3, 1968, to remain under the 
provisions of the Retired Serviceman’s Family Protection Plan in effect 
prior to the enactment of Public Law 90-485, August 13, 1968. 

Prior to the act of August 13, 1968, a member could elect, under 
10 U.S.C. 1431, to provide an annuity for his survivors provided the 
election was made prior to completing 18 years of service or at least 
3 years before the first day for which retired or retainer pay was 
granted, The types of annuity which the member may elect are enu- 
merated in 10 U.S.C. 1434(a). Under subsection (c) of section 1434 the 
so-called pay restoration option (option 4)—when an eligible bene- 
ficiary no longer exists—had to be specifically elected by the member 
to be effective. An election of the pay restoration option (option 4) in 
combination with any of the other 3 options mentioned in 1434(a) 
resulted in an increase to the member in the cost of the annuity. 


Section 1434(c) of Title 10 was amended by clause 3 of section 1 of 
the act of August 13, 1968, to provide that no reduction shall be made 
in a member's retired or retainer pay after the last day of the month 


in which there is no beneficiary who would be eligible for an annuity 
following the member’s death. Section 3 of the act of August 13, 1968, 
provides as follows: 


Sec, 3 for members to whom section 1431 of title 10, United States Code, applies 
on the date of enactment of thig Act, the provisions of section 1484(c) of that 
title, as amended by this Act, are effective immediately and automatically. 
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In explaining the purpose of section 3, it is stated on page 11 of 
S. Rept. No. 1480, dated July 26, 1968, to accompany H.R. 12323, 
which became the act of August 13, 1968, that : 


Section 3 provides that in the case of those members who, on the date of en- 
actment have elected an annuity under section 1431 or title 10, United States 
Code, and have not yet retired, the provisions of section 1434(c) of title 10, 
United States Code, as amended by clause (3) of section 1, are immediately and 
automatically effective. The effect of this section will be to insure that in the 
case of all members retired after the date of enactment of this act, reductions 
in retired pay to provide an annuity under chapter 73 of title 10, United States 
Code, will cease automatically whenever there is no surviving eligible beneficiary. 


While the pay restoration feature of section 3 by its plain terms is 
effective immediately and automatically to those members to whom 
section 1431 of Title 10 applied on August 13, 1968, section 6, of the 
same law expressly provides, in pertinent part, that: 

* * * However, notwithstanding any other provision of this act, any member 
to whom section 1431 of title 10, United States Code, applies on the date of 
enactment of this Act may, before the first day of the thirteenth calendar month 
beginning after the date of enactment of this Act, submit a written application 
to the Secretary concerned requesting that an election or a change or revocation 
of election made by such member prior to the date of enactment of this Act 
shall continue to be governed by the provisions of section 1431 (b) or (¢) of 


title 10, United States Code, as in effect on the date before the date of enactment 
of this Act. 


In explaining the savings clause provision in section 6, it is stated on 
page 6 of S. Rept. No. 1480, mentioned above, that : 


Savings clause—Members not yet retired may elect to remain under law in 
effect prior to enactment. 

The committee amendment provides that, before the first day of the 13th month 
beginning after the date of enactment of the bill, a member not yet retired may 
submit a written application requesting the effective date of his RSFPP election 
be determined under the law applicable prior to the date of enactment. 

Purpose of this savings clause is, for example, to allow an active duty member 
who retires within 1 year of enactment, to avoid acceleration under the bill of 
the effective date of a change or revocation of election. Such a member may have 
since changed his mind regarding the desirability of that change or revocation 
of election, and could be relying in good faith on retirement before such change 


or revocation could become effective under the law in effect prior to enactment 
of this bill. 


See, also, the remarks on page 12 of the same report concerning the 
effect of section 6. 

While section 6 and its legislative history supports the view that the 
savings provision was added by the Senate Committee on Armed Serv- 
ices for the purpose of allowing an active duty member covered thereby 
to avoid acceleration of the effective date of election or change or revo- 
cation of an election, we find nothing in the law or its legislative his- 
tory which would limit the scope of the savings provision to exclude 
therefrom an otherwise valid election made under the law in effect 
prior to August 18, 1968, which election did not include the pay res- 
toration feature of option 4. 

An election made under the former provisions of section 1431 of 
Title 10 was governed by the type of annuity and the options elected 
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by the member under section 1434. In other words, the provisions of 
section 1431 are considered in conjunction with section 1434 and the 
latter section at that time gave the member the option to elect or not 
to elect the pay restoration feature of option 4. 

To hold a member in Colonel McGowan’s situation to the pay res- 
toration feature now provided in section 3 of the 1968 act, would not 
only be contrary to the member’s prior election, but would be contrary 
to section 6 of that act which is applicable “notwithstanding any other 
provision of this Act,” and which saves to the member who has made 
an election before August 13, 1968, and not yet retired, the right to 
have such “an election * * * continued to be governed by the provisions 
of section 1431 (b) or (c) of title 10,” in effect prior to August 13, 
1968. In this connection, regulations implementing the law provide in 
section 604d that: 

d. Any member who has filed an election, modification, or revocation prior to 
13 August 1968 may before 1 September 1969 submit a written application to the 
Secretary concerned requesting that such election, modification, or revocation 


remain under the time-of-election provisions of the law applicable on the date it 
was filed. 


Since it appears that Colonel McGowan made a valid election in 
1958 without the pay restoration feature of option 4, and since the 
Secretary of the Air Force has approved his request that his election 
be governed by the provisions of law in effect prior to August 13, 1968, 


it is our view that he is entitled to have the cost of his annuity based 
on his election in 1958 without the pay restoration feature. 

Accordingly, the voucher and supporting papers are returned here- 
with, payment being authorized thereon if otherwise correct. 


[ B-166806 J 


Transportation—Transit Privileges—Through Rates—Displace- 
ment 


The concept of stopping a shipment in transit and the granting of transit privi- 
leges rests on the fiction that two or more separate shipments may be treated as a 
single through shipment and that through charges assessed will be lower than 
the aggregate of the charges applicable to the separate shipments and, therefore, 
when upon the expiration of recorded inbound transit credits on an outbound 
shipment of explosives tendered under a Section 22 Quotation, the assessment of 
through rates results in a higher charge than the aggregate of the rates applicable 
to the separate shipments, the Government has a right to disregard the transit 
fiction, a right recognized by the Quotation, and upon settlement pursuant to 
49 U.S.C. 66, of the payment to the carrier on the basis of fictional through ship- 
ments, the United States General Accounting Office properly used the lower 
aggregate charges and the carrier is not entitled toa refund. 


To the Chicago, Milwaukee, St. Paul and Pacific Railroad Company, 
October 22, 1969: 


We refer to your letters of September 23, 1968, file USG-G-260403, 
December 13, 1968, file USG-G-260437, and December 24, 1968, file 
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USG-—G-260401, protesting settlements issued here denying your 
reclaims for $38.10 or $37.07 per shipment for deductions authorized 
to recover overcharges paid to your company for transportation serv- 
ices covered by bills of lading A’'T-079814, AT-079813, AT-079922 and 
AT-079923. These were Government transit bills of lading covering 
shipments of explosives moving outbound from Fort Estill, Kentucky, 
to Crane, Indiana, and each of the bills of lading bears reference to 
inbound transit credits surrendered at Fort Estill, representing ship- 
ments originating at Cowan, Virginia, which moved inbound to Fort 
Estill and were recorded for transit. 

Each of the Government transit bills of lading, in the space pro- 
vided for showing tariff or special rate authorities, bears reference 
to the term “A1606B,” thus indicating that the shipment covered 
thereby was tendered pursuant to the terms and conditions of Southern 
Freight Association (SFA) Section 22 Quotation Advice No. A- 
1606-B, a quotation which applies to transit arrangements on domestic 
and export shipments of ammunition, explosives and other ordnance. 
Also, each of the Government transit bills of lading shows that the 
tonnage covered thereby was recorded for transit at Crane. 

Charges for the transportation services covered by the Govern- 
ment transit bills of lading in question were billed by your company 
on the basis of the through tariff rate applicable on explosives from 
Cowan, Virginia, to Crane, Indiana, less the inbound charges to Fort 
Estill, which had been paid on the basis of a rate provided in Southern 
Freight Association Section 22 Quotation A-2497, applicable from 
Cowan to Fort Estill, plus a transit charge of 2214 cents per 100 
pounds, as provided in the transit quotation, No. A-1606-B. In the 
audit here, notices of overcharge for $38.10 or $37.07 per shipment 
were issued, based on the rate provided in SFA Section 22 Quotation 
No. A-2497, applicable from Cowan to Fort Estill, plus the rate pro- 
vided in SFA Section 22 Quotation A~1998—A, applicable from Fort 
Estill to Crane. 

In your protests you state that once the Government has tendered 
transit billing at Fort Estill and the shipments have been billed on 
the basis of the balance of the through rate applicable from Cowan 
to Crane, the Government may not thereafter rescind such billing and 
void the initial transportation contract by attempting to substitute 
separate or local Section 22 Quotations in combination over the ini- 
tially declared transit station. Also, you state that once the transit 
billing was tendered at Fort Estill, the transportation contract re- 
quired that a through rate from Cowan to Crane be protected and, 
because of that choice, the prohibition contained in Section 22 Quota- 
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tions not permitting their use in combination to defeat through rates 
was applicable. 

In addition, you refer to the case of United States v. Central of 
Georgia R. Co., 332 1.C.C. 33, wherein the Interstate Commerce Com- 
mission held a complaint raising the question of the reasonableness of 
a tariff rate applicable from Lathrop, California, to Fort Benning, 
Georgia, to be fatally defective because the shipment had moved in- 
bound to Lathrop under a Section 22 transit arrangement and the 
complaint failed to bring into issue the charges for the through move- 
ment. We do not believe that case is relevant to the problem raised by 
the subject shipments. No question of the applicability of the charges 
due under the transit quotation was before the Commission, or within 
its jurisdiction. The holding merely stands for the proposition that 
the Commission will refuse to consider, in a section 1 (of the Inter- 
state Commerce Act) proceeding, the reasonableness of an outbound 
tariff rate applied to a shipment accorded transit under a Section 22 
quotation unless the charges for the entire movement are brought into 
issue. 

The entire concept of stopping in transit and the granting of transit 
privileges rests on the fiction that two or more separate shipments may 
be treated as a single through shipment and through charges assessed 
which are lower than the aggregate of the charges otherwise applica- 
ble to the separate shipments. When the explosives in question were 
tendered for shipment from Fort Estill to Crane, there was no election 
on the part of the transportation officer to subject the shipments to 
the provisions of the transit quotation for settlement of the transporta- 
tion charges on the basis of a fictitious through movement from Cowan 
to Crane. If this were true, the transportation officer could be said to 
have opted for a transit liability, rather than a transit privilege, be- 
cause the charges applicable to the fictional through shipments would 
have exceeded the aggregate of the charges applicable to the separate 
shipments. 

When the shipments in question were tendered for transportation 
from Fort Estill to Crane, if the intention had been to terminate the 
shipments at Crane, the transportation officer could have canceled the 
inbound transit credits at Fort Estill and could have shipped to Crane 
under standard Government bills of lading. In that case, the applicable 
charges on the separate shipments unquestionably would have been 
those based on the Section 22 rates applicable to and from Fort Estill. 

This was not done because the intention at the time was to ship to 
Crane under the transit quotation, to record the shipments for transit 
at Crane, and to reship from Crane to some other destination. This 
intention was frustrated beeause the transit credits recorded at Crane 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 


expired. In these circumstances, the question arises whether the Gov- 
ernment was bound to settle the charges on a transit basis applicable 
to fictional through shipments from Cowan to Crane or whether it had 
the election to disregard the transit fiction and to settle the charges 
on the basis of the rates applicable to the separate shipments. 

The transit quotation (No. A-1606—B) itself seems to recognize this 
problem, for it provides, in part, in Item No. 27: 

This Quotation, when accepted by the Government by making any shipment or 
settlement under the terms hereof or otherwise, will constitute an agreement 


hetween the parties hereto as to the transportation services herein described. 
* * ® [Italie supplied. ] 


Thus the quotation expressly recognizes that settlement may be made 
for the transportation services covered thereby otherwise than under 
the terms of the quotation. 

Although the charges for the shipments in question were billed and 
paid on the basis of transit balances applicable to fictional through 
shipments, such payments were not settlements because they were re- 
quired by law to be made upon presentation of the bills for payment 
prior to audit or settlement by the General Accounting Office. 49 
U.S.C. 66. The settlements were made here, on the basis of the charges 
applicable to the separate shipments, and the right to settle the charges 
otherwise than under the transit basis was provided ‘in the quotation 
itself. 

For the reasons stated, the settlements issued here are sustained, and 
your refund claims accordingly are denied. 


[ B-167858 J 


Subsistence—Per Diem—Military Personnel—Travel Status— 
Requirement 


An Army officer transferred from a Staff College Detachment to a truck battalion 
who when his orders were amended to provide for the unit’s movement to a 
restricted area overseas within 90 days, elected to move his dependents and 
household goods to a designated location, is not entitled to per diem upon cancel- 
lation of the deployment for the 5-month period between his battalion assign- 
ment and reassignment under permanent change of station orders. The amend- 
ment to the officer’s initial orders to move his dependents to a designated place 
as required by paragraph 7 of Department of the Army Circular No. 614-8, did 
not change the character of his interim assignment to temporary duty or his 
place of duty to a temporary duty station, and the officer’s travel status having 
ended when he reported to the battalion location, that location became his per- 
manent duty station. 


To Lieutenant Colonel R. J. Preuss, Department of the Army, 
October 23, 1969: 


Further reference is made to your letter of August 11, 1969, (Ref: 
FINFA-F), with enclosures, forwarded here by the Office of the 
Comptroller of the Army, requesting a decision of the Comptroller 
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General as to the entitlement of Lieutenant Colonel Harry F. Middle- 
ton, 078980, to per diem under the circumstances described. Your re- 
quest for decision was assigned PDTATAC Control No, 69-33 by the 
Per Diem, Travel and Transportation Allowance Committee. 

By Special Order 76 dated April 11, 1966, Colonel Middleton was 
transferred from the Student Detachment, Armed Forces Staff Col- 
lege, Norfolk, Virginia, to the 519th Transportation Battalion 
(Truck), Fort George G. Meade, Maryland, to report not later than 
July 10, 1966. The order gave him the option of moving his depend- 
ents to the new duty station on a normal permanent change of station 
or moving them to a designated location. In the event he moved them 
to a designated location, his order was to be amended in accordance 
with paragraph 38a(9) of Army Regulations 310-10 to include the 
appropriate restrictive clause contained in paragraph 7 of Depart- 
ment of the Army Circular 614-8. 

First indorsement dated May 20, 1966, amended Special Order 76 
to provide that the officer was relieved from duty at the Armed Forces 
Staff College, Norfolk, Virginia, and assigned to the 519th Transpor- 
tation Battalion (Truck), Fort George G. Meade, Maryland, for fur- 
ther move to a restricted area overseas. Transportation of his depend- 
ents and household goods was authorized to a designated location with 
advice that they could be moved to the vicinity of Fort Meade only as 
a move to a designated location. 

You say in your letter of August 11, 1969, that Colonel Middleton 
moved his dependents to a designated location, Annandale, Virginia, 
and received payment of dependent travel allowances and dislocation 
allowance. Also you say that on July 11, 1966, he urrived at Fort 
Meade for duty with the 519th Transportation Battalion and through 
no fault of his own, the unit was not deployed to a restricted overseas 
area within 90 days but departed from Fort Meade on a permanent 
change of station on December 10, 1966. 

On a voucher enclosed with your letter Colonel Middleton claims per 
diem for the period July 11 through December 10, 1966, less the time 
he was in an authorized leave status and refund of BOQ fees. As a 
basis for his claim he says in a letter of May 29, 1969, that he has been 
informed that orders such as his, which provide for further movement 
to a restrictive area and limit the movement of dependents to a desig- 
nated place, may provide for temporary duty at the intermediate sta- 
tion, in his case Fort Meade. He says he understands that per diem has 
been paid to two others with similar orders. 

Section 404 of Title 37, United States Code, provides that under 
regulations prescribed by the Secretaries concerned, a member of a 
uniformed service is entitled to travel and transportation allowances 
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for travel performed under orders upon a change of permanent station, 
or otherwise, or when away from his designated post of duty regard- 
less of the length of time he is away from that post. 

Paragraph M3050 of the Joint Travel Regulations, promulgated 
pursuant to that authority, provides that members are entitled to 
travel and transportation allowances only while in a travel status, and 
that they shall be deemed to be in a travel status while performing 
travel away from their permanent duty station, upon public business, 
pursuant to competent travel orders, including periods of necessary 
temporary or temporary additional duty. Paragraph M3003-2a and ¢ 
of the regulations provided during the period involved that the term 
“temporary duty” meant duty at a location other than the permanent 
station to which a member was ordered to temporary duty under 
orders which provided for further assignment to a new permanent 
station or for return to the old permanent station, and that except 
when specifically authorized a temporary duty assignment was limited 
to 6 months. 

Paragraph 38a(9) of Army Regulation 310-10 authorizes field com- 
manders to publish amendments to orders as may be specifically 
authorized by other Army regulations and directives. 

Paragraph 7 of Department of the Army Circular No. 614-8 dated 
November 3, 1965, in effect during the period involved, provided: 

Orders assigning personnel to units that are deploying to short tour unaccom- 
panied areas will include a statement as follows: “( Name) is relieved from duty 
at current unit and station and is assigned to (unit) (new station) for further 
move to a restricted area overseas. Transportation of dependents and movement 
of household goods authorized to designated location. Movement of dependents 
and household goods to vicinity of (new station) is not authorized except as a 


move to a designated place.” Individual orders will not be classified because of 
this statement. 


Those provisions and the provisions of paragraph 7 of Department 
of the Army Circular No. 614-8 dated May 26, 1967, relate to the pro- 
visions to be included in orders assigning personnel to units that are 
scheduled for deployment to tours in unaccompanied areas and do not 
affect the temporary or permanent character of the member’s duty 
assignment. 

With respect to this case a permanent station 1s defined in paragraph 
M1150-10a of the Joint Travel Regulations as the post of duty to 
which a member is assigned or attached for duty other than temporary 
duty or temporary additional duty, the limits of the station being the 
reservation, station, etc., within which the post of duty is located. Since 
Colonel Middleton’s basic orders assigned him to the 519th Transpor- 
tation Battalion (Truck) for duty, that unit was his post of duty and 
the orders were permanent change of station orders to Fort Meade. 
As he was advised in the orders he was entitled to normal permanent 
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change of station dependent and household effects transportation 
allowances to Fort Meade on the basis of such orders. 

Since, however, the unit to which Colonel Middleton was assigned 
had been alerted for overseas movement to a restricted area within 90 
days it was concluded that, in addition to the normal change of perma- 
nent station dependent and household effects transportation allow- 
ances, he was entitled, if he so desired, to move his dependents and 
household effects to a designated place on the basis of the unit alert 
notice. See 45 Comp. Gen. 208, He was also advised of this entitlement 
in the basic orders and afforded the opportunity to elect either the 
normal change of permanent station entitlement or the designated 
place entitlement. 

Upon his election to move his dependents to a designated place it 
was necessary to amend his basic orders to make them agree with the 
requirements of paragraph 7 of Department of the Army Circular No. 
614-8. This amendment, however, did not change his assignment to the 
519th Transportation Battalion (Truck) to a temporary duty assign- 
ment or constitute Fort Meade a temporary duty station. 

The 519th Transportation Battalion (Truck) was Colonel Middle- 
ton’s basic post of duty under his orders of April 11, 1966, and when he 
reported there his travel status under those ordevs ended. Upon report- 
ing for duty with the unit Fort Meade became his permanent station. 
Any subsequent travel from there to Vietnam would be incident to the 
unit movement orders and not pursuant to his orders to Foit Meade. 
Since he was not away from his basic post of duty during the period 
covered by his claim he is not entitled to per diem for any of that 
period under the law and regulations. 

Accordingly, payment on the voucher enclosed with your letter is 
not authorized and the voucher and supporting papers will be retained 
in this Office. 

Any payments of per diem that may have been made in cireum- 
stances like those of Colonel Middleton’s were erroneous and steps 
should be taken to recoup such payments. 


[ B-167188 } 


Contracts—Mistakes—<Actual or Constructive Notice 


In the absence of actual or constructive knowledge of an alleged error, a contract- 
ing officer is not required to assume the burden of examining every bid or pro- 
posal for possible error and, therefore, a contractor alleging a mistake after 
award in his proposal on ballistic nylon canopies that was not apparent on its 
face, and where the contracting officer had no constructive notice of error be- 
cause there was only a 14 percent difference between proposals, and because he 
could have procured a vinyl set of blankets at a lower price, is not entitled to a 
price adjustment on the basis the contracting officer could have discovered the 
mistake by examining prior procurements. It is unreasonable to hold a contract- 
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ing officer responsible to determine that prices offered are improvident on factors 
that are not ascertainable from the bid or offer itself. 


To Kings Point Mfg. Co., Inc., October 24, 1969: 


By letter dated June 5, 1969, with enclosures, you requested an in- 
crease in the price stipulated in contract No. N00600-69-C-0881, be- 
cause of an error alleged after award in your offered price under 
request for proposals (RFP?) No. N00600-69-—R-5197, upon which the 
contract, is based. 

RFP N00600-69-R-5197 was issued on March 24, 1969, for the pro- 
curement of 25 sets of ballistic nylon canopies. On April 9, 1969, the 
day before the closing date for proposals and after three proposals had 
already been received, an amendment was issued which extended the 
closing date for proposals until April 17, 1969, increased the quantity 
required to 95 sets, and reduced the time for delivery. On April 17, 
1969, all proposals for 95 sets were abstracted. Prices per set were 
$1,492, $1,684.12, and $1,929, with Kings Point’s offer being low. Ac- 
cordingly, Kings Point was awarded the contract in the amount of 
$141,740 on April 21, 1969. Shortly thereafter, you notified the con- 
tracting officer that an error had been made and submitted substantiat- 
ing worksheets which clearly showed the erroneous mathematical 
computation alleged. 

Your claim was denied on the grounds that the alleged mistake was 
not apparent on the face of your proposal and that there was no basis 
for a finding that the contracting officer should have had constructive 
notice of your error. On this latter point, the contracting officer advised 
you that there was only a difference of approximately 14 percent be- 
tween each of the three proposals submitted and that the cost of a vinyl 
set of blankets would be less than your proposed price. (The Naval 
Ship Research Center had quoted a price of $1,383.17 per vinyl] ballistic 
canopy set to the contracting officer.) 

Taking these facts into consideration, that is, the percentage differ- 
ence between proposals; the fact that the contracting officer had been 
furnished with a vinyl set price lower than your proposed price; and 
the absence of apparent error in your offer, we concur with the con- 
tracting officer’s decision denying your request for relief. 

In the absence of actual or constructive knowledge of the alleged 
error, we do not believe that the contracting officer was, as you con- 
tend, required to examine a prior procurement involving a lesser quan- 
tity of smaller blankets or the proposals submitted for 25 sets. The 
initial RFP covering 25 sets was effectively eliminated from consider- 
ation by the amendment which substantially changed the concept of 
the procurement. Furthermore, in view of the substantial differences 
between these prior procurement actions and the instant procurement, 
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it would be unreasonable to hold that the contracting officer had the 
burden of minutely ascertaining the respective cost relationships of 
the above factors to assure that you had not offered an improvident 
price. The same may be said of your contention to the effect that the 
contracting officer should have extracted material costs from the pro- 
posals before a percentage comparison was made. Not only is your con- 
tention based upon the dubious assumption that the material costs of 
the offerors were the same, but it introduces into the price comparison a 
factor which is not ascertainable from the offer itself. The following 
comment from B-164845, January 27, 1969, is particularly pertinent 
here: 


Mistake-making contractors will naturally seek to impose upon contracting 
officers a rather high level of brilliance for the purpose of detecting error. See 
Wender Presses, Inc. v. United States, 170 Ct. Cl. 488, 486. However, the test 
is whether under the facts and circumstances of “the particular case there were 
any factors which reasonably should have raised the presumption of error in the 
mind of the contracting officer” (Welch, Mistakes in Bid, 18 Fed. B. J. 75, 83) 
without making it necessary for the contracting officer to assume the burden of 
examining every bid for possible error by the bidder. See Saligman v. United 
States, 56 F. Supp. 505, 508. * * * 


For the above reasons, we find no basis upon which to allow your re- 
quest for price adjustment. 


[ B-166849 J 


Contracts—Specifications—Restrictive—Particular Make—Salient 
Characteristics 


The criteria established for the experience certificate under an invitation for a 
complete electric generating plant that contained a brand name or equal clause 
to permit bidders to understand the concept of the completely packaged plants of 
the two named brands, but which did not indicate the relationship between the 
brand names and an acceptable equivalent, failed to satisfy the salient charac- 
teristics requirement of paragraph 1-1206.2(b) of the Armed Services Procure- 
ment Regulation, and notwithstanding the industry may have understood the 
Government’s needs, the procurement would be canceled had performance not 
reached an advanced stage. A brand name or equal descripticoa should be used 
only where the needs of the Government cannot be adequately described, and 
when used salient characteristics should be identified with clarity and precision. 


Contracts—Specifications— Restrictive—Particular Make—Use 
Limited to Unavailability of Adequate Specifications 


The use of a brand name or equal method of solicitation to permit possible sup- 
pliers to understand the concept of a completely packaged power plant as cur- 
rently supplied by the two named brands where the technical requirements of 
the Government were described in detail cannot be justified under paragraph 
1—1206.1(a) of the Armed Services Procurement Regulation, which provides that 
“this technique should be used only when an adequate specification or more 
detailed description cannot feasibly be made available by means other than 
reverse engineering in time for the procurement under consideration,” and the 
specification used in the solicitation should be carefully reviewed to determine 
its technical adequacy insofar as a brand name or equal procurement is 
concerned, a 
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Contracts—Specifications—Restrictive—Particular Make—Modifi- 
cation of Brand Name 

Although the experience certificate requirement in a brand name or equal soli- 
citation for a complete electric generating plant was required to be executed “by 
an Official of the firm manufacturing the equipment,” the certificate signed by an 
official of the successful bidder whose letterhead indicated that it is a distributor 
for one of the two named brands specified in the invitation is acceptable in view 
of the fact that the standard package of both brand named manufacturers 
required “slight” modification to meet the specifications, and even though the 
language used respecting the modification accorded the contracting officer too 
much interpretive leeway for a formally advertised procurement, the absence of 
an appropriate standard did not inhibit the full and free competition required by 


10 U.S.C. 2305 (b). However, the vagueness of the language should be eliminated 
in future procurements. 


To the Secretary of the Navy, October 27, 1969: 


Reference is made to a letter (with enclosures) dated July 30, 1969, 
from the Director of Contract Administration, and to a further letter 
(with enclosure) dated September 11, 1969, from the Counsel, Naval 
Facilities Engineering Command, reporting on the protest of Fair- 
banks Morse Inc., against the award of contract No. N62578-69-C- 
0069 to Stewart and Stevenson Services, Inc. 

The contract was awarded on May 5, 1969, pursuant to invitation 
for bids No. N62578-69-B-0069, which was issued by the Naval Fa- 
cilities Engineering Command (NAVFAC), Davisville, Rhode Island, 
on November 29, 1968. Six amendments were made between the date 
the invitation was issued and the date of opening, March 18, 1969, at 
which time five bids were received. The low bid ($2,082,190.50) was 
submitted by Stewart and Stevenson Services, Inc. (S&S), and the bid 
of Fairbanks Morse Inc. (Fairbanks) was second low in the total 
amount of $2,194,454. 

The item for procurement was a complete electric generating plant 
of 2,000 kilowatt capacity, the control house and generator all to be 
in accordance with specification provisions and technical and special 
requirements which were attached to and made a part of the invita- 
tion. The amended invitation permitted bids on the following bases: 
(a) one complete plant with one control house and four generators; 
(b) one, two, or three complete plants, each consisting of one control 
house and three generators; or (c) one complete plant consisting of a 
control house and two generators. The award was made under alternate 
(b) for three complete plants, each having a control house and three 
generators, 

The NAVFAC specification which was referred to in the bidding 
schedule is No. 29-69-0069, the text of which is 85 pages long. At page 
56 thereof, in paragraph 2A.3.5, there appears the following language: 


Each generating plant shall be General Motors Corporation, Electromotive Di- 
vision, Model MU 20E 720 or Fairbanks Morse Incorporated, Power Systems Di- 
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vision, Model HPP 4-961 or equal in quality, manufacturing and proven service 
performance with modifications as specified herein. [Italic supplied.] 


The “brand name or equal” clause, included at page 40 of the specifica- 
tion, stated in full: 


Brand Name or Equal (1961 Nov.). As used in this clause, the term “brand 
name” includes identification of products by make and model. 

a. If items called for by this Invitation for Bids have been identified in the 
Specification by a “brand name or equal” description, such identification is in- 
tended to be descriptive, but not restrictive, and is to indicate the equality and 
characteristics of products that will be satisfactory. Bids offering “equal” pro- 
ducts will be considered for award if such products are clearly identified in the 
bids and are determined by the Government to be equal in all material respects 
to the brand name products referenced in the Invitation for Bids. 

b. Unless the bidder clearly indicates in his bid that he is offering an “equal” 
product, his bid shall be considered as offering a brand name product referenced 
in the Invitation for Bids. 

e. (1) If the bidder proposes to furnish an “equal” product, the brand name, 
if any, of the product to be furnished shall be inserted in the space provided in 
the Invitation for Bids, or such product shall be otherwise clearly identified in 
the bid. The evaluation of bids and the determination as to equality of the 
product offered shall be the responsibility of the Government and will be based 
on information furnished by the bidder or identified in his bid, as well as other 
information reasonably available to the purchasing activity. 

CAUTION TO BIDDERS: The purchasing activity is not responsible for locat- 
Ing or securing any information which is not identified in the bid and reasonably 
available to the purchasing activity. Accordingly, to insure that sufficient infor- 
mation is available, the bidder must furnish as a part of his bid all descriptive 
material (such as cuts, illustrations, drawings, or other information) necessary 
for the purchasing activity to (i) determine whether the product offered meets 
the requirements of the Invitation for Bids and (ii) establish exactly what the 
bidder proposes to furnish and what the Government would be binding itself to 
purchase by making an award. The information furnished may include specific 
references to information previously furnished or to information otherwise avail- 
able to the purchasing activity. 

(2) If the bidder proposes to modify 2 product so as to make it conform to the 
requirements of the Invitation for Bids, he shall (i) include in his bid a clear 
description of such proposed modifications and (ii) clearly mark any descriptive 
material to show the proposed modifications. 

(3) Modifications proposed after bid opening to make a product conform to 
a brand name product referenced in the Invitation for Bids will not be con- 
sidered. 


With respect to procurement of goods on a “brand name or equal” 
basis, paragraph 1-1206.2(b) of the Armed Services Procurement 
Regulation (ASPR) provides in part : 

“Brand name or equal” purchase descriptions should set forth those salient 


physical, functional, or other characteristics of the referenced products which are 
essential to the needs of the Government. * * * 


In our recent decision, December 26, 1968, 48 Comp. Gen. 441, we had 
occasion to quote from B-157857, January 26, 1966, the following 
well-established rule: 


* * * Bidders offering “equal” products should not have to guess at the 
essential qualities of the brand name item. Under the regulations they are 
entitled to be advised in the invitation of the particular features or character- 
isties of the referenced item which they are required to meet. An invitation which 
fails to list all the characteristics deemed essential, or lists characteristics which 
are not essential, is defective. 41 Comp. Gen. 242, 250-51; B-154611, August 28, 
1964. See, also, 38 Comp. Gen. 345 4nd B-157081, October 18, 1965. 
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A matter preliminary to a consideration of the issues raised by the 
protest is the apparent absence of a list of salient characteristics. It 
should be emphasized that paragraph 2A.3.5 of the NAVFAC speci- 
fication requires generating plants to be the equal of either the General 
Motors or Fairbanks products “with modifications as specified herein.” 
The specification contains numerous paragraphs, each of which may 
constitute either a description of or a modification to a specific feature 
of the named brands. We are without the engineering know-how re- 
quired to make the distinction regarding any of the specification’s 
provisions. However, we believe that it is quite possible that many, if 
not most of the numerous provisions are descriptive of the character- 
istics of the named brands. To the extent that the specification is in 
fact descriptive, it may be said that the Government’s intent was to 
advise bidders of the characteristics of the brand name generating 
plants deemed essential to the Government’s needs. 

However, we have been informally advised by NAVFAC personnel 
that the characteristics that are considered salient by the procure- 
ment officials are to be found in the NAVFAC specification at para- 
graph 1A.28, which is entitled “Operational Experience Requirement 
and Information Certificate” (OERIC). That paragraph provides as 
follows: 


Operational Experience Requirement and Information Certificate. 

a. Bidders must furnish with their bids a properly executed certificate by an 
official of the firm manufacturing the equipment to be furnished hereunder. 
Failure to furnish the certificate may result in rejection of the bid. The certificate 
shall certify that the equipment meets all of the operating experience require- 
ments and shall contain supplementary information, all as delineated below, 

b. The certificate must affirm that the engine model offered must have per- 
formed successfully in two separate installations. Hach engine shall have oper- 
ated successfully not less than 6,000 hours in stationary electric generating service 
at two separate installations within a two year period, or shall have operated 
successfully not less than 2000 hours in stationary electric generating service in 
two separate installations within a two year period plus not less than 6000 hours 
on each of two separate installations in marine or locomotive service with a 
period of two years and in addition to foregoing alternatives, the complete fully 
assembled power plant shall have operated successfully not less than 2000 hours 
in stationary electric generating service in two separate locations within a period 
of two years on equipment identical to the specifications or slightly modified if 
approved by the Contracting Officer. In determining this experience: 

(1) Only experience on the same engine model is acceptable. Engine model 
is considered to be a given series or class of identical bore and stroke and of 
the same type of engine such as in-line or V. In-line and V engines with identical 
bore and stroke are considered as two separate models of engines. The experience 
on an engine with an engine with a given number of cylinders is considered 
satisfactory for engines of the same or smaller number of cylinders but not 
satisfactory for a larger number of cylinders. 

(2) Only experience at the identical or higher rotative speed as that which 
is offered is acceptable. 

(3) Only experience at the same or higher brake mean effective pressure as 
that which is offered is acceptable. 

(4) Only experience at the same or higher maximum firing pressure as that 
which is offered is acceptable. 

(5) Only experience with oil and dual fuel engines is acceptable as such 
experience. 


410-393 O- 
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(6) Only experience in either 50-cycle or 60-cycle alternating current service 
is acceptable as such experience. 

ce. Information to be contained in the certificate shall include: 

(1) A list of at least two engine installations. 

(2) Owner and location of each such installation. 

(3) Date and initial operation at each such instaliation. 

(4) Number of hours of operation comp'eted by a designated date at each 
such installation. 

(5) Horsepower, kilowatt, and rotative speed of the unit at each such 
installation. 

(6) Brake mean effective pressure rating of the engine at each such 
installation.” 


However, in our opinion the first four criteria listed do not state 
characteristics of the brand names. The first requires the experience 
certificate to relate to experience on the same engine model as offered. 
Similarly, the criteria concerning rotative speed, brake mean effective 
pressure and maximum firing pressure include the express language 
“as that which is offered.” These criteria concern the relationship be- 
tween the product actually offered and the operating plants listed in 
the certificate; but these criteria do not state nor indicate the rela- 
tionship between the brand names and an acceptable equivalent. By 
way of illustration: suppose a bidder offers to supply a generating 
plant whose engine has a rotative speed of 700 r.p.m.; suppose also that 
both brand names operate at 720 r.p.m.; further, assume that the 
bidder’s experience certificate lists installations operating at 710 r.p.m. 
The rotative speed criterion of paragraph 1A.28 is satisfied. Never- 
theless, if a rotative speed of 720 r.p.m. is indeed a salient characteristic 
of the named brands, the product offered in the example above is ma- 
terially different from the brand name products. 

While it is arguable that the last two items listed are salient char- 
acteristics, they are not identified by the language as pertaining 
to either of the brand name models. In short, we find nothing in this 
invitation which clearly sets forth those particular features of the 
two named brands which have been determined by the administrative 
officials to be essential to the needs of the Government, This deficiency 
falls within the proscription of the previously cited decisions of our 
Office, in that a bidder is required to guess at the essential qualities of 
the brand name items. The fact that firms in the industry may have 
understood exactly what the Government required is not relevant to 
the legal issue concerning the sufficiency of the written advertised 
invitation. See, in this regard, 10 U.S.C. 2305(b), which provides: 

(b) The specifications in invitations for bids must contain the necessary 
language and attachments, and must be sufficiently descriptive in language and 
attachments, to permit full and free competition. If the specifications in an 
invitation for bids do not carry the necessary descriptive language and attach- 


ments, or if those attachments are not accessible to all competent and re- 
liable bidders, the invitation is invalid and no award may be made. 


Had the procurement not reached its present advanced stage, we 
would be obligated to object to any award made on the basis of this 
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invitation. See, for example, 41 Comp. Gen. 76 (1961) where, in a 
preaward situation, we concluded that the information available to 
bidders was insufficient to advise them of all the salient characteristics 
of the named make and model. We held in the cited decision that, 
“since the full and free competition required by the statutes has not 
been obtained, no valid award may result from this invitation.” In 
that decision, we recognized that while procurement on a “brand 
name or equal” basis is sometimes necessary, it is “generally undesir- 
able and should be reserved for exceptional cases where the needs 
of the Government cannot otherwise be adequately described.” This 
instant procurement, like the ones at 41 Comp. Gen. 76 and 43 id. 761 
(1964), is “an example of the difficulties all too frequently encountered 
in procurement utilizing brand name or equal purchase descriptions.” 
43 Comp. Gen. 761, at 767. 

However, the contract has been substantially performed and no 
bidder has complained of the absence of a list of salient character- 
istics. Therefore, we do not consider that a cancellation at this date 
would serve the Government’s best interests. We recommend that every 
effort be made to insure that, in future procurements conducted on a 
“brand name or equal” basis, the salient characteristics of the brand 
name item be identified with clarity and precision. 

Furthermore, the propriety of using a brand name or equal method 
of solicitation is open to serious question. ASPR 1-1206.1(a) provides 
that “This technique should be used only when an adequate specifi- 
cation or more detailed description cannot feasibly be made available 
by means other than reverse engineering (see 1-304) in time for the 
procurement under consideration.” It is appropriate to observe that the 
“Technical Requirements” section of NAVFAC specification 29-69- 
0069 consists of 36 pages, containing 116 numbered sections. There are 
references therein to 10 Federal specifications, 14 military specifica- 
tions, 5 military standards and 17 technical publications of various 
nongovernmental societies, associations and institutes. The technical 
requirements appear to us to be very detailed. In the midst of this 
welter of provisions is the brand name or equal provision in paragraph 
2A.3.5. The stated justification for use of this provision was included 
in the letter of September 11, 1969, as follows: 

* * * The brand name or equal solicitation was used to permit possible sup- 


pliers to understand the concept of a completely packaged power plant as currently 
supplied by General Motors and Fairbanks Morse. * * * 


This is not, in our opinion, a sufficient basis for procurement on a brand 
name or equal basis. In view of the complete and detailed description 
of the agency’s requirements in the NAVFAC specification, we find it 
difficult to conceive of any necessity for the inclusion of a brand name 
or equal clause in the solicitation. Accordingly, we suggest that the 
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NAVFAC specification be carefully reviewed to determine its tech- 
nical adequacy insofar as brand name or equal procurement is 
concerned. 

The main argument of Fairbanks is that S&S’s bid was not respon- 
sive for either of two reasons: first, assuming that S&S intended 
to offer the brand name item as modified, the information supplied 
on its OERIC did not meet the requirements of paragraph 1A.28 of the 
NAVFAC specification, quoted above; or second, S&S intended to 
supply a power plant equivalent to the two brand name products (in 
which event the S&S bid should have been rejected for failure to 
supply the descriptive material required by the “brand name or equal” 
clause, also quoted above). Resolution of each of these contentions 
ultimately depends upon the proper interpretation to be given to the 
OERIC clause. 

It is apparent that S&S did not furnish with its bid the information 
required by subparagraph “c” of the “brand name or equal” clause 
and, in consonance with subparagraph “b” thereof, it was to be con- 
sidered as offering one of the brand name products referenced in the 
invitation. We note in passing that the S&S bid did not affirmatively 
indicate which of the two named brands was being offered. The Sep- 
tember 11 NAVFAC letter comments that this fact “did not offer 
any problems inasmuch as Stewart and Stevenson is a distributor of 
General Motors diesel engines as indicated by their letterhead, and 
the OICC [Officer in Charge, Contracts] was well aware of this fact 
and naturally assumed that General Motors engines would be fur- 
nished.” It is fundamental under the principles of formal adver- 
tising that the determination of what a bidder is offering depends not 
upon an administrative assumption but upon the contents of the bid 
as submitted. It is clear that the administrative assumption was made 
necessary in this case because of a failure to comply with the pro- 
visions of ASPR 1-1206.3(a), which require: 

(a) Except as provided in (c) below, when a “brand name or equal” purchase 
description is included in an invitation for bids, the following shall be inserted 
ag Fara 80 described in the invitation, for completion by the bidder: 


Manufacturer’s Name __.__~_-_-ESEESESs(eFFeséU Braz 
No. 


Pursuant to the requirement of paragraph 1A.28, S&S submitted 
as its OERIC the following letter (dated March 17, 1969) to the 
Officer in Charge at Davisville: 

This shall certify that the equipment meets all of the operating experience 


requirements and further certify to be true and accurate the following ‘supple- 
mentary information. 


Installation Site No.1 


(Five fully assembled power,plants with slight modifications to the specifica- 
tions of the Solicitation. Engines are the same model as proposed in our offer.) 
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Barbados Power & Light 
Spring Gardens, Barbados 
In Service April, 1967 
Unit No. 1—3,442 operating hours as of November, 1968 
Unit No. 2—4,338 operating hours as of November, 1968 
Unit No. 3—4,195 operating hours as of November, 1968 
Unit No. 4—4,507 operating hours as of November, 1968 
Unit No. 5—4,516 operating hours as of November, 1968 
HP—3050 ; KW—2100 ; RPM—750 
BMBP—125 psi 
Installation Site No. 2 
(Four fully assembled power plants with slight modifications to the specifica- 
tions of the Solicitation. Engines are the same model as proposed in our offer.) 
Jamaica Public Service 
Montego Bay, Jamaica 
In Service September, 1967 
Unit No. 1—3,710 operating hours as of November, 1968 
Unit No. 2—6,045 operating hours as of November, 1968 
Unit No. 3—3,256 operating hours as of November, 1968 
Unit No. 4—5,414 operating hours as of November, 1968 
HP—3050 ; KW—2100 ; RPM—750 
BMEP—125 psi 
The engine proposed in our offer had a total quantity of 487 locomotive 
installations as of June, 1968. Experience shows accumulative operating hours 
for this service to be an average of 500 hours per month. We safely estimate 50% 
of this quantity to have achieved at this time in excess of 6,000 hours in a two 
year period. 
Railroad Owners 
Chicago & Northwestern 
D & RGW 
Brie 
Great Northern 
Norfolk & Western 
Northern Pacific 
Pennsylvania 
Southern Pacific 


Sincerely, 

STHDWART & STEVENSON SERVICBS, INC. 
J. Carsey Manning, Director 

Government and National Contracts 


We informally posed to NAVFAC personnel the question whether 
above letter satisfies that portion of paragraph 1A.28 which requires 
the certificate to be executed “by an official of the firm manufacturing 
the equipment to be furnished hereunder.” The response was aflirma- 
tive. We observe that S&S represented itself on page 2 of standard 
form 33 to be a “manufacturer” of the supplies offered for purposes 
of the Walsh-Healey Act (41 U.S.C. 35-45). However, as was indi- 
cated previously, the S&S letterhead denominates the company a “dis- 
tributor” of General Motors diesel engines. It has been informally rep- 
resented to us by responsible NAVFAC officials that the General 
Motors generating plant specified in paragraph 2A.3.5 must be modi- 
fied in numerous respects in order to meet the specification require- 
ments. The same point was made in the letters of July 30 and Septem- 
ber 11, 1969; the latter clearly stated that the “specifications were so 
written that neither General Motors nor Fairbanks Morse could meet 
our specific requirement with their standard package.” Therefore, 
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S&S in order to comply with the specification must perform certain 
modification work on the basic General Motors unit. In addition, the 
language of paragraph 1A.28 was drafted by knowledgeable agency 
personnel, and thus their statements as to the meaning of the word 
“manufacturing” should be given appropriate consideration. Further- 
more, another bidder, Hunt Engine and Equipment Co., offered to 
supply a General Motors engine. Its letter submitted in response to 
the OERIC clause is signed by Hunt’s Vice President and General 
Manager. Hunt’s interpretation of this aspect of the OERIC clause 
therefore conforms to that of NAVFAC. In the light of all the facts 
and circumstances, the fact that S&S’s letterhead indicates that it is 
a distributor of General Motors diese] engines is not of critical sig- 
nificance. Accordingly, the signing of the experience certificate by 
an S&S official appears proper under the clause. 

Reduced to its essentials, the Fairbanks’ argument is this: assum- 
ing that S&S intended to supply the General Motors generating plant 
exactly as modified in the NA VFAC specification, the OERIC is defec- 
tive in that the Barbados and Jamaica installations are not examples 
of “the complete fully assembled power plant * * * identical to the 
specifications or slightly modified if approved by the Contracting 
Officer.” Paragraph 1A.28 of the NAVFAC specification. On the other 
hand, if it be presumed that the Barbados and Jamaica generating 
stations are indeed “identical” or slightly modified versions of what 
S&S intended to furnish, S&S must be considered as having proposed 
an equivalent product in which event, under the “brand name or 
equal” clause quoted above, the bid should have been rejected for 
nonresponsiveness for the reason that S&S failed to supply any de- 
scriptive data with its bid. 

We consider that the first alternative contention raises a question of 
responsiveness under our holding in 48 Comp. Gen. 291, November 6, 
1968. That decision (also involving diesel engine generating plants) 
contained a somewhat similar experience clause. We held, agreeing 
with the position of the Army Corps of Engineers, that the experi- 
ence requirements concerned the “reliability of the item offered” and 
thus went to the responsiveness of the bid, not to the responsibility 
of the bidder. 

The specific contentions of Fairbanks regarding the OERIC are: 

1. Neither the Barbados nor the Jamaica installations can be consid- 
ered “identical to the specifications or slightly modified,” because 
the engine’s rotative speed, brake mean effective pressure and cycle are 
different from those specified in the invitation, and because they both 
utilize outdoor switchgear instead of the required control unit; 

2. Experience from four separate locations is required to meet the 
OERIC clause since the clause states that experience on the complete 
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fully assembled power plant must be “in addition to the foregoing 
alternatives” ; 

38. The S&S certificate, insofar as it relates to marine or loco- 
motive experience, provides insufficient information, that is, only an 
estimate of the number of hours of operation, and no information at 
all on horsepower, rotative speed, brake mean effective pressure, etc. 

We note that Fairbanks’ OERIC is in consonance with at least the 
second portion of the above interpretation, in that four separate loca- 
tions are cited, two of which are specifically said to be “representative 
of complete fully assembled power plants.” 

We disagree with the third Fairbanks’ argument. A careful reading 
of paragraph 1A.28 reveals that the required certificate consists of two 
parts: certification that the listed operating experience requirements 
have been met, and certain supplementary information, “all as deline- 
ated below.” Subparagraph “b” states the experience to which the 
bidder must certify without requiring supporting information. Sub- 
paragraph “c” sets forth the supplementary information which must 
also be contained in the certificate but no certification with reference 
thereto is required. An examination of the S&S certificate with refer- 
ence to subparagraph “c” clearly shows that all the required items of 
information were included for both the Barbados and Jamaica loca- 
tions. It is true that no such information was provided with respect 
to the locomotive experience related in the certificate, but such in- 
formation was not required under paragraph 1A.28. The only require- 
ment in paragraph 1A.28 as to locomotive service was that the bidder 
certify that in each of two separate installations the engine had oper- 
ated successfully for not less than 6,000 hours within a 2-year period. 
We construe the first sentence of S&S’s certificate, together with the 
last paragraph thereof, to constitute the required certification. 

The second contention advanced by Fairbanks hinges upon the 
phrase “in addition to foregoing alternatives” as used in subpara- 
graph “b” of paragraph 1A.28. However, we are not convinced that 
such language was meant to exclude the possibility that the same two 
installations could fulfill more than one of the experience require- 
ments. Nor do we think that such a construction is necessarily implied. 
Accordingly, it was proper for S&S to refer to the Barbados and Ja- 
maica installations in satisfaction of both of the stationary electric 
generation requirements. 

However, we believe that there is merit to Fairbanks’ first conten- 
tion. The NAVFAC response thereto was included in the letter of 
September 11, 1969, and is as follows: 

3. Finally, the Barbados and Jamaica example power plants were considered 
to be sufficiently close to the specification so that these installations met the 


requirement for equipment which was either identical or slightly modified. In 
this regard it is noted that the specification expressly permits rotative speeds, 
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brake mean effective pressure, firing pressure, and cycles (50 or 60) of the en- 
gine used in the installations listed to establish experience to be of higher or 
different values than those set forth in the specification as is the case with the 
engines cited in the OERIC. With regard to the contro! unit, it is noted that 
Stewart and Stevenson took no exception to the type of control unit indicated 
in the specification, and the type defined therein will be supplied. 


The root issue concerns the degree of similarity between the com- 
plete, fully assembled power plants at Barbados and Jamaica and the 
General Motors brand name generating plant as specifically modified 
by NAVFAC specifications 29-69-0069. The administrative officials 
state that the Barbados and Jamaica plants were considered “suffi- 
ciently close” whereas Fairbanks contends that they were not suffi- 
ciently similar under the OERIC. 

The dispute is not a technical one; rather, it is one of definition. The 
clause did not indicate what degree of modification would be consid- 
ered “slight.” The language, in our opinion, accords to the contracting 
officer too much interpretive leeway for a formally advertised pro- 
curement. (For that matter, it appears that the meaning of “success- 
ful” performance could have been spelled out with greater clarity.) 
It is evident that S&S construed the Barbados and Jamaica locations 
as being sufficiently similar to qualify under the words “slightly modi- 
fied.” The absence of an appropriate standard does not appear, how- 
ever, to have inhibited the “full and free competition” required by 
10 U.S.C. 2305(b). On the other hand, the language of paragraph 
1A.28, if utilized in the future, should be redrafted by NAVFAC to 
eliminate all areas of vagueness. 

Fairbanks has also alleged noncompliance with ASPR 2-407.9(b). 
That bidder protested to the contracting officer approximately 1 month 
prior to award, and it specifically requested the contracting officer, if 
the protest were not upheld, to forward the matter for our review be- 
fore any award was made. On May 2, 1969, we were informally advised 
by NAVFAC of this protest. We were also informed that urgency 
precluded further delay in award, which was subsequently made on 
May 5, 1969. We therefore do not feel that the cited ASPR provision 
was compromised here. 

We must reiterate that the invitation was poorly drafted in that it 
lacked a list of salient characteristics and contained an OERIC clause 
which was vague and confusing. We urge that corrective actions be 
taken to prevent recurrences. 


[ B-168024 J 


States—Municipalities—Services to Federal Government—Service 
Charge v. Tax 


A city ordinance that establishes charges on tax exempt properties for sewer 
services, refuse incineration and disposal services, and police, fire and emergency 
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ambulance services, charges that are included in real estate taxes and not di- 
v 


rectly assessed on taxable property, levies a tax however labeled, and the United 
States exempt from local taxation unless Congress affirmatively prevides other- 
wise, has no legal obligation to pay for protective services a municipality has 
the duty to provide. Therefore, the Coast Guard Academy, located within the 
city limit: of New London, Connecticut, and entitled to the protective services of 
the municipality, may not use appropriated funds to pay for service charges im- 
posed by a city ordinance unless extra protecticn is provided for special events 
such as foothall games. 


To the Commandant, United States Coast Guard, October 27, 1969: 


Reference is made to your letter of September 26, 1969, and enclos- 
ures (your reference F-2), concerning an ordinance adopted by the 
City Council of New London, Connecticut, on August 4, 1969, estab- 
lishing service charges for tax exempt properties in the City of New 
London for sewer services, refuse incineration and disposal services, 
and police, fire and emergency ambulance services. The Coast Guard 
Academy has been assessed service charges for the period August 19, 
1969, to June 30, 1970, totaling $37,765, payable in two installments 
of $15,897 (August 19, 1969) and $21,868 (January 1, 1970). 

The question here is whether the Federal Government is liable for 
payment of the service charges assessed by the City of New London, 
pursuant to the ordinance adopted by the City Council on August 4, 
1969, or whether such service charges are actually a tax on the Federal 
Government. 

It is clear that the United States is exempt from local taxation unless 
Congress affirmatively provides otherwise. That doctrine is treated 
as axiomatic. It was first enunciated in A/cCulloch v. Maryland, 17 U.S. 
(4 Wheat) 316 (1819), and it has been consistently followed. See also 
Van Brocklin vy. Tennessee, 117 U.S. 151 (1886); United States v. 
Power County, Idaho, 21 F. Supp. 684 (1937) ; and United States v. 
City of Detroit, 355 U.S. 466, 469 (1958). In addition to the above- 
cited court decisions, Connecticut has, by statute, exempted property 
belonging to the United States from taxation. General Statutes of 
Connecticut, Volume IT, Sec. 12-81. 

The City of New London takes the position that the amount billed 
is not in any way a tax, but is a service charge for services rendered. 
The ordinance in question establishes a service charge for sewer service, 
refuse incineration and disposal, and police, fire and emergency ambu- 
lance service. It has been held that the constitutional immunity of the 
Federal Government from State and local taxation does not extend to 
payment of charges for sewer services where the amount thereof is 
determined pursuant to the quantity of water furnished or the amount 
of sewage disposed of, since such charges are regarded as the price of 
the product or service rendered. State v. Taylor, 79 N.E. 2d 127 (1948) ; 
29 Comp. Gen. 120 (1949) ; 31 Comp. Gen. 405 (1952). This same prin- 
ciple would be applicable to a charge for refuse, incineration and dis- 
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posal. The difficulty in the instant case is that the ordinance in question 
authorizes the City Manager to charge the owners of “tax exempt 
federal, non-church affiliated educational institutions, federal institu- 
tions, medical] institutions and public utilities” a service charge for the 
above-mentioned services while the individual taxpayers of New 
London pay indirectly for these services through their property taxes. 
In other words the taxpayers of New London are not charged a separate 
service charge for these services based on the quantum of services 
rendered, instead the assessment for such services is included in the 
City’s property tax. In a letter to the Superintendent of the Coast 
Guard Academy, dated August 19, 1969, the City Manager of New 
London pointed out that: 

Property owners in New London have carried the burden of the cost of local 


government almost exclusively. The time has come to seek new revenues * * * 
for paying for the services that we all need and use. * * * 


We have held that where charges for sewage disposal are included 
in real estate taxes levied on a city-wide basis rather than a quantum 
basis for services rendered, such charges constitute a tax from which 
the Federal Government is immune. See 31 Comp. Gen. 405 (1952). 
This principle would apply with equal force to the other charges 
under the ordinance. 

In addition, regarding the charge for fire, police, and emergency 
ambulance service, we have consistently held that a charge against 
appropriated funds for firefighting services rendered by a municipality 
is precluded where there is no legal obligation upon the United States 
to pay for such services. This is based upon the premise that a munici- 
pality is required by law to render fire protection or firefighting serv- 
ices to property within its limits, without cost to the property owners. 
We believe that such duty extends to protecting the property of the 
United States located within such limits and, consequently, since the 
Government thus is legally entitled to fire protection or firefighting 
service there is no authority to charge appropriated funds with the 
cost thereof. See our decisions of February 7, 1945, 24 Comp. Gen. 
599, and of December 2, 1946, 26 Comp. Gen. 382. 

The principles set forth in the decisions cited above and in others 
are summarized in our decision of July 2, 1965, 45 Comp. Gen. 1. While 
we recognized in this latter decision that there is some doubt that local 
fire departments have an obligation to furnish fire protection services 
to what are described therein as “Federal enclaves” there is nothing of 
record here to indicate that the Federal institution in question is such 
a Federal enclave. 

The rationale of the decisions cited above concerning firefighting 
services would also apply to police protection and emergency ambu- 
lance service. The City of New London does not meet the expense of 
police and fire protection and emergency ambulance service by use of 
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service charges and it cannot levy direct charges on the Coast Guard 
Academy, for these protective services, since the Academy is located 
within the New London city limits, and, hence, is legally entitled to 
such protection. One exception to the above-stated principle would be 
where the Academy has occasion to require extra number of police for 
special events such as football games. In this instance, a charge would 
be proper under Connecticut law. See General Statutes of Connecticut, 
Volume IA, section 7-284. However, such a charge is not justified for 
ordinary fire and police protection. 

In determining whether the Federal Government’s constitutional 
immunity to taxation has been violated, one must look through form 
and behind labels to substance. City of Detroit v. Murray Corporation 
of America, 355 U.S. 489 (1958). The practical effect of the service 
charges involved here is to tax the Federal Government in that the 
Government would be forced to pay directly for services provided to 
other citizens of New London without a direct service charge. 

In summary, on the facts presented, we conclude that the ordinance 
in question does, in effect, levy a tax from which the United States is 
exempt, and therefore, the Coast Guard Academy is not liable for, and 
may not pay such service charges. 


[ B-166056 J 
Leaves of Absence—Court—Jury Duty—Substitute Employees 


Substitute employees of the postal service, whether career or temporary, who are 
compensated at an hourly rate and have no established work schedules, hold 
appointments that are viewed as being similar to appointments on an inter- 
mittent “when-actually-employed” basis, even though some substitutes may work 
an average of 40 or more hours per week and, therefore, the granting of court 
leave for the performance of jury duty authorized under 5 U.S.C. 6322 may not 
be extended to substitute employees of the postal service without specific statu- 
tory authority extending the benefits of section 6322 to them. 


To the Postmaster General, October 31, 1969: 


By letter dated July 16, 1969, the Assistant Postmaster General, 
Bureau of Personnel, requested to be advised whether our decision of 
March 21, 1969, 48 Comp. Gen. 630, is applicable to substitute employees 
in the postal service. In the cited decision we held that temporary 
employees of the Government are entitled to court leave for the per- 
formance of jury duty under 5 U.S.C. 6322. 

Prior to the decision cited above we had held that temporary, sub- 
stitute, and when-actually-employed personnel were not entitled to 
leave with pay for the purpose of performing jury duty. See 20 Comp. 
Gen. 133 (1940) ; td. 145 (1940) ; 38 zd. 307 (1958). Upon further con- 
sideration of the matter we concluded in the decision of March 21, 1969, 
that the language of 5 U.S.C. 6322 was sufficiently broad to encompass 
temporary employees. Also, we have held that permanent part-time 
employees who have a regular tour of duty are entitled to jury leave. 
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36 Comp. Gen. 378 (1956). Of course, that holding would now embrace 
temporary part-time employees. 

The appointments of substitute employees, whether career or tempo- 
rary, appear to be similar to appointments on an intermittent “when- 
actually-employed” basis even though some may work an average of 
40 or more hours per week. They are compensated at an hourly rate 
for services rendered and have no established work schedules. The 
number of hours of employment as well as the time of day during 
which work is performed may vary considerably. Thus, the conditions 
of substitute employment differ significantly from those of temporary 
employment authorized under Part 316 of the Civil Service Commis- 
sion’s regulations. See 36 Comp. Gen. 655 (1957). 

This Office consistently has held the view that “when-actually- 
employed” personnel and substitute postal employees are not entitled 
to leave-with-pay benefits unless specifically authorized by statute. 2 
Comp. Gen. 782 (1923) ; 18 éd. 538 (1988) ; 35 id. 5 (1955). In 8 Comp. 
Gen. 112 (1923) we stated : 

When the terms of an employment are such that continuous service and con- 
tinuous pay are not contemplated there can be no occasion for the granting of 
leave with pay and it must be assumed that the law was not intended to provide 
for leave with pay in such cases. The nature of a substitute employee’s employ- 


ment is such as to preclude the view that the provision of law relative to military 
leave is applicable in such a case. 


The fact that substitute postal employees now are entitled to mili- 
tary leave with pay under 5 U.S.C. 6323(b) does not warrant a change 
in our views regarding court leave for such employees. In that regard 
we point out that postal substitutes must work at least 1,040 hours 
during the preceding calendar year to be entitled to military leave 
under the statute. The necessity for such requirement is explained on 
pages 2 and 3 of H. Rept. No. 1861, 84th Cong., 2d sess., as follows: 


The formula as set forth in the committee amendment is believed to be neces- 
sary because substitute employees of the postal field service work irregular hours. 
Some employees work only a few days in a calendar year, whereas other sub- 
stitute employees may work as much as or more than a regular employee. The 
committee believed it to be equitable to require a substitute employee to work 
at least half time before being entitled to the benefits of the act. A regular em- 
ployee who works 8 hours per day for 5 days a week works a total of 2,080 hours 
in a calendar year. Consequently, the committee amendment requires a substitute 
employee to work 1,040 hours, which is one-half of the time worked by a regular 
employee, before he becomes entitled to the military leave of absence with pay 
authorized by the bill. * * * 


It is apparent that the Congress recognized that the then existing 
military leave provisions which were applicable to all permanent and 
temporary indefinite employees of the Government were unsuitable for 
application to substitute employees in the postal service in all respects. 

In view of the foregoing we believe that specific statutory authority 
is necessary in order to extend the benefits of 5 U.S.C. 6322 to substi- 
tute employees in the postal service, Accordingly, we adhere to the 
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view that such employees are not entitled to leave for jury duty under 
current provisions of law. 


[ B-167305 J 


Contracte—Specifications—Failure to Furnish Something Re- 
quired—Information—Invitation To Bid Attachments 


When a bidder fails to return with his bid all the documents attached to an invi- 
tation, the bid if submitted in a form that acceptance of it creates a valid and 
binding contract will require the bidder to perform in accordance with all the 
material terms and conditions of the invitation. Therefore, notwithstanding the 
failure of the low bidder to return some of the documents attached to an invi- 
tation for janitorial services that concerned the where, when, and in what man- 
ner the services were to be performed, the low bid may be considered responsive. 
The Standard Form 33 on which the bid was submitted contained in the “offer” 
provision, the phrase “‘in compliance with the above,” a phrase that operated to 
incorporate by reference all the invitation documents and, therefore, an award to 
the low bidder will bind him to perform in full accord with the conditions of the 
referenced documents. Overrules any prior inconsistent decisions. 


To the Building Maintenance Corporation, October 31, 1969: 


Reference is made to your letter of June 19, 1969, and subsequent cor- 
respondence protesting against award to any other bidder under invi- 
tation for bids (IFB) No. DABC21-69-B-0100, issued by Fort Bragg, 
North Carolina, on May 26, 1969, for the procurement of custodial 
services at the installation for the period July 1, 1969 (or date of award 
subsequent thereto) through June 30, 1970. 

The invitation was issued on Standard Form 33 which, in the portion 
headed “Solicitation” advised bidders in pertinent part as follows: 


All offers are subject to the following: 
1. The attached Solicitation Instructions and Conditions SF 33A. 


2. The General Provisions, SF 32 Jun 64 edition, which is attached or incorpo- 
rated herein by reference. 


8. The Schedule included below and/or attached hereto. 
4. Such other provisions, representations, certifications, and specifications as 


are attached or incorporated herein by reference. (Attachments are listed in the 
Schedule. ) 


Page 2 of the Schedule Continuation Sheet (Standard Form 36) of the 
solicitation, carried the following language : 


COMPOSITION: This solicitation consists of the following: Standard Form 
33-Solicitation, Offer and Award; Standard Form 33A—Solicitation Instructioas 
and Conditions (as amended) ; Notice of Total Small Business Set-Aside; Stand- 
ard Form 36—Continuation Sheet (6 pages) ; Special Provisions, Paragraphs 1 
thru 18; Technical Provisions, Paragraphs 1 thru 20; Custodial Performance 
Schedule Part 1; Custodial Performance Schedule Part 2; Custodial Performance 
Schedule Part 3; Custodial Performance Schedule Part 4 (2 pages) ; Custodial 
Performance Schedule Part 5 ; Custodial Performance Schedule Part 6; FB Form 
1470R—Partnership and Corporate Certificate; Standard Form 82—General 


Provisions Numbered 1 thru 42 (as amended) ; and Wage Determination Num- 
ber 69-199, dated 16 May 1969. 


When bids were opened and examined on June 17, 1969, it was noted 
that the two lowest bidders, Royal Services, Inc., and Amcor, Inc., had 
failed to submit several pages of specifications, including the General 
Provisions (Standard Form 32), the Custodial Perfo. mance Schedule, 
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the Technical Provisions, and the Special Provisions of the IFB, all 
of which had been attached to the solicitation by the procuring activity. 
These provisions stated, inter alia, where, when and in what manner 
the janitorial services were to be performed, so that a bid could not be 
considered responsive if it did not evidence an intent to bind the bid- 
der to the terms of these specifications. You contend that both the low 
bid and the second lowest bid were nonresponsive by reason of the fail- 
uré to return these specifications and therefore an award should be 
made to you as the third lowest bidder, since you attached to your bid 
all the documents referenced on page 2 of the Schedule Continuation 
Sheet. 

There is no requirement in the procurement laws, in the applicable 
regulations, or in the provisions of the standard invitation for bid 
forms that bidders must return with their bids all portions of, and 
attachments to, the invitation in order to be eligible for award of a 
contract. In the absence of such a requirement this Office has held that 
the question to be decided, when a bidder fails to return all documents 
with his bid which were attached to the invitation, is whether the bid- 
der has submitted his bid in such a form that acceptance would create 
a valid and binding contract requiring the bidder to perform in ac- 
cordance with all of the material terms and conditions of the invita- 
tion. Thus, we have held that bids submitted in the form of a letter 
could be accepted, B-128399, July 19, 1956; B-113920, February 27, 
1953 ; that a bid consisting only of the face sheet of Standard Form 33 
and the Company Identification Information form could be accepted, 
B-148548, April 17, 1962; and that a bid which failed to return those 
pages of the invitation containing the General Provisions of the con- 
tract could be accepted since the bid as submitted referred to the Gen- 
eral Provisions, and thus evidenced an intent to be bound by their 
terms. 44 Comp. Gen. 774 (1965). In the latter case we stated as follows: 


* * * Moreover, there would appear to be for application here the rule of law 
that where a writing refers to another document, that other document, or so much 
of it as is referred to, is to be interpreted as part of the writing. 4 Williston on 
Contracts, 8rd edition, section 628. In the case of Ray v. William G. Eurice ¢ Bros., 
98 A. 2d 272 (1952), the court held at page 279: 

The lower court seemingly attached significance to the fact that the plans and 
specifications were not physically fastened to the contract document which was 
executed, although it specifically and explicitly referred to both. In this situation 
physical attachment has not the significance so attributed to it. It is settled that 
where a writing refers to another document that other document, or so much of it 
as is referred to, is to be interpreted as part of the writing. 


(Numerous authorities cited.) 
The court further stated : 


* * * In New Hngland Iron Oo. v. Gilbert Hlevated R. Oo., 91 N.Y. 153, the 
contract required that the work to be done should conform “in all particulars to 
the plans and specifications approved by (H.H.T.) and (H.A.S.) a copy of which 
specifications is declared to be annexed to and to form a part of the contract.” 
In answer to the argument that the specifications had not been attached and so 
had no force, the Court said: “The annexation of the copy (of the) specifications 
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was not a condition on which the validity of the agreement depended. If an- 
nexed the identification might have been more satisfactory, but without that, 
the contents of the plans and specifications, so far as referred to in the agree- 
ment executed, became constructively a part of it, and in that respect made one 
instrument.” 


See, also, United States Fidelity & Guaranty Company v. Long, 214 
F. Supp. 307 (1963). 

In the present case, the bid was submitted on Standard Form 33 in 
the following form: 


OFFER (Note: Reverse Must Also Be Fully Completed by Offeror) 


In compliance with the above, the undersigned offers and agrees, if this offer 
is accepted within ——- calendar days (60 calendar days unless a different period 
is inserted by the offeror) from the date for receipt of offers specified above, to 
furnish any or all items upon which prices are offered, at the price set opposite 
each item, delivered at the designated point(s), within the time specified in the 
Schedule. 


The phrase, “In compliance with the above” in this form of offer 
refers to that portion of the Solicitation quoted above which provides 
that all offers shall be subject to the Solicitation Instructions and 
Conditions, the General Provisions, the Schedule, and such other pro- 
visions, representations, certifications, and specifications as are in- 
corporated by reference or listed in the Schedule as attachments. Since 
that portion of the Schedule which was titled “Composition” was sub- 
mitted with the low bid in the instant case, and it identified in detail 
all of the various conditions, provisions, schedules, certificates and 
other documents comprising the terms of the contract to be awarded, 
it is our opinion that such references in the bid submitted by the low 
bidder clearly operated to incorporate all of the invitation documents 
into the bid, and that an award to the low bidder will therefore bind 
him to performance in full accord with the conditions set out in the 
referenced documents. In this connection, it should be noted that this 
case is readily distinguishable from 42 Comp. Gen. 502 (1963), in 
which the bid form (as distinguished from the imvitation for bids) 
advised that “* * * subject to the Schedule and the Special Provisions 
which are attached hereto, * * * the undersigned offers and agrees to 
furnish ** +” 

We are therefore advising the Secretary of the Army that the bid 
must be considered responsive to the invitation, and that prior deci- 
sions of this Office which may be inconsistent with the foregoing should 
no longer be followed. Cf. B-167248, August 22, 1969. 

Accordingly, your protest must be denied. 


[ B-167830 J 


Transportation—Dependents—Military Personnel—Discharge and 
Reenlistment 


A Navy enlisted man who with his dependents traveled from a duty station 
within the United States to the Philippines, the place of his enlistment and 
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residence, for separation, where he immediately reenlisted and was subsequently 
transferred to England is entitled to reimbursement for both segments of the 
travel performed by his dependents, because paragraph M7009—-5 of the Joint 
Travel Regulations precluding reimbursement for the transportation of depend- 
ents at Government expense when a member is discharged and reenlists at the 
same station under continuous service conditions is not for application, as un- 
aware of the member’s intent to reenlist, he was ordered to the Philippines for 
separation under the authority of article C-10105(2), Bureau of Naval Person- 
nel Manual, and subsequent to his reenlistment he was transferred to England 
under permanent change of station orders. 


To L. Starbard, Department of the Navy, October 31, 1969: 


Further reference is made to your letter of June 25, 1969, NAVACT 
SUK: A152A : jb 7200, with enclosures, requesting a decision whether 
payment is authorized on two vouchers in favor of SD2 Eduardo H. 
Alejo, 544 19 10, USN, for reimbursement for travel of his dependents 
from Norfolk, Virginia, to Subic Bay, Philippines, and from that place 
to London, England. The request was assigned PDTATAC Control 
No. 69-31 by the Per Diem, Travel and Transportation Allowance 
Committee. 

By orders No. 01-69, dated January 10, 1969, the member was de- 
tached from duty at Naval Air Station, Norfolk, Virginia, and di- 
rected to proceed to the Naval Station, Subic Bay, Philippines, for 
separation. The orders show that this is where he had been accepted 
for enlistment and that his home of record was Cavite City, Philip- 
pines. He was separated at Subic Bay on February 5, 1969, and re- 
enlisted the next day at the same place. By orders No. 0298-69, dated 
April 8, 1969, the member was ordered from Subic Bay to London, 
England, as a permanent change of station. 

His dependents (wife and son) traveled with him from Norfolk, 
Virginia, to Subic Bay, Philippines, during the period January 16 to 
February 3, 1969, and from Subic Bay to London, England, during 
the period April 16 to 21, 1969. They were furnished transportation at 
Government expense from Travis Air Force Base, California, to Clark 
Air Force Base, Philippines; from Clark Air Force Base to Travis 
Air Force Base; from San Francisco, California, to Philadelphia, 
Pennsylvania, and from McGuire Air Force Base to London, England. 
Reimbursement is claimed on the submitted vouchers for the other 
portions of the travel. 

You say that since paragraph M7009-5 of the Joint Travel Regula- 
tions precludes transportation of dependents upon discharge and re- 
enlistment under continuous service conditions, you question whether 
the member is entitled to transportation for his dependents from Nor- 
folk, Virginia, to Subic Bay, Philippines, and thence to London, 
England. 

You further say that the then Commander, Carrier Division Two 
(currently Deputy Commander in Chief, U.S. Navy Europe), had 
requested his staff to investigate the legality of permitting Petty Of- 
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ficer Alejo to travel to Subic Bay with his dependents “for reenlist- 
ment and reassignment”; that Mr. Alejo was advised he could do so 
and would be entitled to travel allowances for his dependents; that 
the problem lies in the fact that the reenlistment was under continuous 
service conditions and that Mr. Alejo was not informed of the con- 
sequences of this at the place of his reenlistment. 

The Per Diem, Travel and Transportation Allowance Committee 
in forwarding your request expressed the opinion that paragraph 
M7009-5 of the Joint Travel Regulations denies entitlement to de- 
pendent travel only in those cases where the member upon reenlistment 
remains at the station where separated, and that 33 Comp. Gen. 131 
(1953) appears to provide a precedent for payment. | 

Section 406 of Title 37, United States Code, provides that a mem- 
ber of a uniformed service who is ordered to make a change of per- 
manent station is entitled to transportation in kind for his dependents, 
to reimbursement therefor, or to a monetary allowance in place of 
transportation in kind, subject to such conditions and limitations, and 
to and from such places as prescribed by the Secretaries concerned. 
Paragraph M3003-1 of the Joint Travel Regulations, promulgated 
pursuant to that authority, provides that the term “permanent change 
of station” includes the change from home or from the place from 
which ordered to active duty, to first permanent station upon en- 
listment, and from last duty station to home or the place from which 
ordered to active duty upon separation from the service. 

Paragraph M7000 of the Joint Travel Regulations provides that 
members of the uniformed services are entitled to transportation of 
dependents at Government expense upon a permanent change of sta- 
tion for travel performed from the old station to the new permanent 
station or between points otherwise authorized in those regulations. 

Paragraph M7009-5 of the Joint Travel Regulations (Change 192, 
January 1, 1969), provides that a member who is separated from the 
Service or relieved from active duty by reason of expiration of en- 
listment or prescribed. term of service and who, on the following day, 
reenters the Service at the station at which separated or relieved from 
active duty, with no change of station, is not entitled to transportation 
of dependents in connection therewith, Thus, where the member is 
discharged and reenlisted at the same station under continuous serv- 
ice conditions there is no entitlement to transportation of dependents 
incident to discharge and reenlistment when there is no change of 
station involved. Entitlement. does arise, however, if the member is 
ordered to a new station upon reenlistment. 

Although you say that the travel of the member and his dependents 
from Norfolk to Subic Bay was “for reenlistment and reassignment,” 
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there is no indication of either reenlistment or reassignment in the 
orders of January 10, 1969, which directed the member to report to the 
U.S. Naval Station at Subic Bay “for separation” under authority of 
article C-10105, Bureau of Naval Personnel Manual, and stated that 
his final destination was his home of record. 

Article C-10105(2), Bureau of Naval Personnel Manual, provides 
that enlisted personnel who are citizens of the Republic of the Philip- 
pines whose home of record is in the Philippines and whose separation 
is authorized or directed, “except those reenlisting or extending their 
enlistment,” shall be transferred to the U.S. Naval Station, Subic Bay, 
Philippines, for temporary duty pending separation. Thus, if it were 
known that the member intended to reenlist immediately upon dis- 
charge and that he would be reassigned there would have been no 
proper authority under that regulation to order him to Subic Bay 
for discharge. In those circumstances he presumably should have 
been discharged and reenlisted at Norfolk and upon reassignment 
the authorized travel of his dependents would have been from Norfolk 
to London. 

In the case involved in the decision cited by the Committee, 33 
Comp. Gen. 131, there was a break in service and thus that case differs 
from the present case in which there was no break in service. See, 
also, 33 Comp. Gen. 186 (1953), and compare 41 Comp. Gen. 661 (1962) 
and B-119374 of August 5, 1954, copy enclosed. 

While the orders of January 10, 1969, appear questionable in view 
of the circumstances mentioned by you, they were issued pursuant to 
the cited Navy regulation to direct a permanent change of station from 
last duty station to home of record for separation, and travel was 
completed thereunder. The record does not establish that the depend- 
ents traveled with the intention of visiting but rather that they re- 
turned to the member’s home country incident to his discharge. In 
the circumstances it is concluded that the member was entitled to 
transportation for his dependents from Norfolk to Subic Bay in- 
cident to the orders of January 10, 1969. 

The member’s reenlistment on February 6, 1969, following his sepa- 
ration on February 5 was effected with no change of permanent station 
directed, his assignment apparently then being at Subic Bay. There- 
fore, no right to transportation of dependents arose by reason of his 
reentry into the service within the contemplation of paragraph 
M7009-5 of the Joint Travel Regulations. However, thereafter the 
orders of April 8, 1969, directed a permanent change of station from 
Subic Bay to London, England, incident to which the member was 
entitled to transportation for the movement of his dependents, 

Accordingly, if otherwise correct, payment is authorized on the 
vouchers which are returned herewith. 
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[ B-167473 J 


Contracte—Negotiation—Evaluation Factors—Propriety of Evalua- 
tion 


Where the request for proposals (RFP) contained a “Standards for Evaluation 
of Offers” provision and adequate competition had been obtained, the contracting 
officer was not required to evaluate the procurement on the basis of the cost 
analysis provisions of 10 U.S.C. 2306(f) and paragraph 3—807.3 of the Armed 
Services Procurement Regulation which require consideration of factors other 
than price. Under the criteria established by the statute and the implementing 
regulation, submission of cost or pricing data and certification thereof arises only 
in connection with changes or modification to the initial contract that exceed 
$100,000, and it is unreasonable to equate the RFP provision to the ASPR defini- 
tion of “cost analysis” to impose on the contracting officer a duty not contemplated, 
and the award to the low offeror, determined to be a responsive offeror, is held to 
be in the best interest of the Government. j 


To the Gulton Industries, Inc., November 13, 1969: 


We refer to your protest by letter dated July 8, 1969, with enclosures, 
and subsequent correspondence, against the award of a contract to 
Atlantic Research Corporation (ARC) pursuant to request for pro- 
posals (RFP) No. DAAA26-69-R-0446, issued by the Procurement 
and Production Directorate, Picatinny Arsenal, Dover, New Jersey. 

The RFP contemplated a fixed-price contract for the supply of 
72,035 units (with a 200 percent option quantity) of the XM22E4 Con- 
trol, Power Supply. The RFP was issued on March 27, 1969, to 14 firms, 
including Gulton, prior to being synopsized in the Commerce Business 
Daily. The synopsis resulted in requests by 29 additional firms for 
copies of the RFP. Fourteen of the 43 firms submitted offers, and 7 of 
these were found to be in the final “Zone of Consideration.” Amend- 
ment No. 1 tothe RFP, issued April 4, 1969, incorporated two engineer- 
ing orders, but left the closing date for submission of proposals un- 
changed at April 28, 1969. By telegram of May 29, 1969, the contracting 
officer advised the 7 offerors in the “Zone of Consideration” that they 
were “being considered in the final competitive negotiations which are 
being conducted. Request you review your offer and advise this Arsenal 
of your best and final offer. Any revision to your offer * * * must be 
submitted to Picatinny Arsenal no later than 2:00 P.M. EDST, 11 June 
1969 * * *.” Gulton was the low offeror, and ARC was second low, 
after the original submission of offers. While Gulton chose not to revise 
its price in response to the telegram of May 29, 1969, ARC reduced its 
price to $0.025 per unit below that of Gulton. The contracting officer 
then requested a preaward survey on ARC. 

The preaward survey on ARC, conducted by the Defense Contract 
Administration Services District (DCASD), Van Nuys, California, 
recommended ARC for “complete award” of the contract. An evalua- 
tion was then made of the seven offers and the contracting officer con- 
cluded that award to ARC would be in the best interest of the 
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Government. The proposed award was reviewed and unanimously ap- 
proved by the Picatinny Arsenal Board of Awards on July 1, 1969. 
Telegraphic notice of award was sent to ARC dated that day and 
formal award was made on July 10, 1969. You were notified of the 
award on July 2, 1969, and you subsequently filed your protest with 
this Office. 

The substance of your protest is that although ARC offered the 
lowest price, the contracting officer failed to consider several advantages 
other than price, inherent in Gulton’s offer, which should have led to 
award to you. You contend that the benefits which the Government 
would derive from these advantages would compensate for any mone- 
tary saving gained from contracting with ARC. These advantages are 
said to flow from your present contract (DAAA21-67-C-0601) for the 
initial production run of the XM22E4 Control Power Supply and a 
subsequently awarded research contract (DAAA21-69-C-0420) to im- 
prove the item’s performance. You state that you have a proven tech- 
nical and production capacity for the item which is the result of an 
established production line, skilled production employees, and quali- 
fied vendors. You contend that ARC, in contrast, has a problematical 
production capacity, only tentative and untried vendors, and a doubt- 
ful ability to meet delivery requirements. Accordingly, you request that 
our Office determine whether the contract with ARC is in the best 
interests of the Government. 

Page 10 of the RFP contained the following “STANDARDS FOR 
EVALUATION OF OFFERS”: 

Factors of evaluation pertinent to this requirement are those which are set forth 
below. However, while certain factors are more applicable to this requirement 
than others, the Government reserves the right of such flexibility in evaluation 
as is necessary to assure placement of the coutract in the best interest of the 


Government. 
A. Price Evaluation Factors 


1. Quoted Unit Prices : Consideration of basic unit prices will cover complete 


analysis of costs. 
2. Discounts: Cash discounts providing a minimum time of ten (10) days for 


payment will be deducted from unit prices when evaluating offers. 
B. Non-Price Evaluation Factors—(Administrative factors to be considered 


in making an award under this solicitation). 
1. Record in performing other Government contracts. 
2. Available capacity for performing the proposed award and ability to meet 
the delivery schedule. 
Note: Notwithstanding any other provisions set forth above in this Solicitation, 


factors in evaluation of offers received in response hereto, shall be evaluated in 
accordance with “Standards for Evaluation of Offers.” 


In regard to the “Price Evaluation Factors” you object to the price 
analysis conducted by the procuring activity, in lieu of a cost analysis 
which you claim would have cast doubt upon ARC’s ability to estimate 
production costs and ability to make timely delivery. The RFP does not 
define “complete analysis of costs” nor does it identify the types of 
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data which are relevant to the analysis. You appear to equate the RFP 
provision with “cost analysis” as required by 10 U.S.C. 2306(f) and 
Armed Services Procurement Regulation (ASPR) 3-807.2(c). In this 
respect, we agree with the administrative report that there was “ade- 
quate price competition,” as defined in ASPR 3-807.1(b) (1), in the 
instant procurement. ASPR 3-807.2 states: 


Some form of price or cost analysis is required in connection with every ne- 
gotiated procurement action. * * * Cost analysis shall be performed in accord- 
ance with (c) below when cost or pricing data is required to be submitted under 
the conditions described in 8-807.3 * * *. Price analysis shall be used in all other 
instances to determine the reasonableness of the proposed contract price. * * * 
{Italic supplied. ] 


ASPR 3-807.3, in implementation of 10 U.S.C. 2306(f), provides for 
the submission of written cost or pricing data and for certification of 
the accuracy, completeness and currency of that data prior to: 

(a) *** 

(ii) The award of any firm fixed-price * * * negotiated contract expected to 
exceed $100,000 in amount ; 

(ili) any contract modification expected to exceed $100,000 in amount to any 


formally advertised or negotiated contract whether or not cost or pricing data 
was required in connection with the initial pricing of the contract * * * 


* * * * * « * 


unless, in the case of (ii), (iii) * * *, the price negotiated is based on adequate 
price competition * * * 


Under the criteria of 10 U.S.C. 2306(f) and ASPR 3-807.3, submis- 
sion of cost or pricing data and certification thereof was not required in 
the instant procurement. A requirement for such data and certification 
would arise only in connection with changes or modification to the ini- 
tial contract wherein the price adjustment would exceed $100,000. 
This is properly reflected in the ASPR 7-104.29(b), 7—104.41(b) 
and 7—104,42(b) clauses which were either recited in full or incorpo- 
rated by reference in the RFP. Since the statute and implementing 
regulations referenced above did not require the submission of cost or 
pricing data, there was no requirement thereunder for the contracting 
officer to conduct a “cost analysis” as described in ASPR 8-807.2(c). 
Therefore, we think it unreasonable to equate the RFP provision to the 
ASPR definition of “cost analysis,” as this would impose a duty upon 
the contracting officer not contemplated by statute or regulation. Al- 
though it may have been expressed more aptly, we regard a more 
reasonable interpretation of the RFP to be that an appropriate cost or 
price analysis or both, as provided by law, was to be made of the 
proposals, 

In a related argument you state that in view of certain conclusions 
expressed in our audit report (B-163874) of July 15, 1969, entitled 
“Reasonableness of Prices Questioned for Bomb and Hand Grenade 
Fuzes Under Three Negotiated Contracts,” a cost analysis of propos- 
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als should have been conducted pursuant to 10 U.S.C. 2306(f) and 
ASPR 3-807. That report concerned three noncompetitive negoti- 
ated contracts to which the cost or pricing data provisions of the 
above-cited statute and implementing regulations clearly applied. The 
conclusions which we expressed in our report of July 15, 1969, are thus 
inapplicable to the instant procurement. 

You further contend that proper consideration of the RFP’s “Non- 
Price Evaluation Factors,” set forth above, should have resulted in 
award to your firm in view of your current satisfactory production 
of the XM22E4 power supply. The preaward survey on ARC con- 
cluded that its performance record, production capability and ability to 
meet the required schedule were satisfactory, and “complete award” to 
ARC was recommended. While the record shows that several members 
of the preaward survey team expressed reservations about ARC’s abil- 
ity to meet the delivery schedule, this did not affect the positive recom- 
mendation of the team. In addition, the proposed award to ARC was 
reviewed and approved by the Picatinny Arsenal Board of Awards. 

An offeror’s prior performance record, capacity to perform a con- 
tract, and ability to make timely deliveries all are components of a 
firm’s responsibility. In regard to the contracting officer’s duty to 
determine and offeror’s responsibility, in our decision B-163859, 
April 17, 1968, we stated : 

Our Office has consistently held that the determination of a bidder’s overall 
responsibility is primarily the function of the contracting agency and not of the 
General Accounting Office, 38 Comp. Gen. 131; 33 id. 549. Whether a bidder is 
or is not, capable of producing in accordance with contract requirements is a 
question of fact, and absent evidence that the determination of a bidder’s capa- 
bilities was based on error, fraud or favoritism, our Office will accept the findings 
of the contracting agency. 40 Comp. Gen. 294. We have also stated that the pro- 
jection of a bidder’s ability to perform if awarded a contract is of necessity a 
matter of judgment, which, while it should be based on fact and arrived at in 
good faith, must properly be left largely to the sound administrative discretion 
of the officers involved, since they are in the best position to assess responsibility, 
they must bear the major brunt of any difficulties experienced by reason of the 
contractor’s lack of ability, and they must maintain the day-to-day relations 
with the contractor on behalf of the Government. For these reasons, we have 
held that it would be unreasonable to superimpose the judgment of our Office or 
any other agency or group on that of the contracting officials. 39 Comp. Gen 705, 
711. 

Since our review reveals no reason to conclude that there was not 
an adequate factual basis for the administrative determination that 
ARC was a responsible prospective contractor, this determination will 
not be questioned by our Office. 

Finally, you refer to certain cost savings which Gulton was in a posi- 
tion to pass on to the Government as a result of your research contract. 
In your letter of July 18, 1969, you state “This was to be discussed 
during the negotiations; however, the opportunity to negotiate was 
not extended.” There is nothing in the record indicating that any re- 
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quest by Gulton to negotiate concerning such savings was denied. 
You received a copy of the RFP on March 27, 1969, and submitted a 
detailed proposal on April 25. On May 31, you received the telegraphic 
request to review your original offer and to submit your best and final 
offer, which you did on June 11, 1969, It would therefore appear that 
there was ample opportunity for you to discuss with the Government 
the cost impact of your research contract. 

In view of the foregoing we must conclude that the award was made 
in good faith to procure an item assigned an “02” issue priority desig- 
nator, and that a valid and binding contractual agreement resulted, 
which will not be disturbed by our Office. 

However, we are concerned with the lack of a clear expression in the 
RFP of standards for evaluation of offers, and are by letter of today, 
suggesting to the Secretary of the Army that in future procurements 
applicable evaluation standards should be specifically stated and of- 
ferors should be informed of the relative weights assigned to each 
factor. 


[ B-167479 J 


Military Personnel—Missing, Interned, Etc., Persons—Evacuation 
of Dependents—Temporary Lodging Allowance 


The payment of a temporary lodging allowance incident to the evacuation of the 
dependents of a member of the uniformed services missing in action may not be 
authorized, as the allowance accrues only in connection with a permanent change 
of station to partially reimburse a member for the more than normal expenses 
temporarily incurred at hotel or hotel-like accommodations and public restau- 
rants immediately preceding departure from an overseas station on a permanent 
change of station. Under the Missing Persons Act, which designates the items 
of pay and allowances that may be continued while a member is in a missing 
status, although a housing and cost-of-living station allowance may be paid, a 
temporary lodging allowance incident to the evacuation of dependents may not, 
because a member in a missing status cannot meet the permanent change-of- 
station requirement. 


Military Personnel—Missing, Interned, Etc., Persons—Evacuation 
of Dependents—Transportation Entitlement 


When it is necessary to evacuate the dependents of a member on active duty 
who is officially reported as dead, injured, or absent for a period of more than 29 
days in a missing status, pursuant to 37 U.S.C. 554(b), irrespective of the 
member’s pay grade, transportation may be provided for dependents, personal 
effects, and household effects—including the packing, crating, drayage, tempo- 
rary storage, and unpacking of the household effects—to the member’s official 
residence, to the residence of the dependents, or as otherwise provided, but no 
other allowances are payable incident to the evacuation. 


Station Allowances—Military Personnel—Temporary Lodgings— 
Injured Member 


The entitlement of an injured member of the uniformed services when prolonged 
hospitalization or treatment is anticipated to the transportation of dependents 
and household effects is no basis to authorize payment of a temporary lodging 
allowance incident to the evacuation of his dependents occasioned by his injured 
status, unless the movement of the dependents and household effects is in con- 
nection with an ordered permanent change of station for the member. 
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To the Secretary of the Army, November 13, 1969: 


Further reference is made to letter dated June 30, 1969, from the 
Assistant Secretary of the Army (Manpower and Reserve Affairs) re- 
questing a decision whether the Secretaries concerned have the author- 
ity to amend the Joint Travel Regulations to provide entitlement to 
temporary lodging allowance when the dependents of a member of the 
uniformed services move from an overseas residence incident to receipt 
of notice that the member is in a status as set forth in 37 U.S.C. 
554(b). The request was assigned Control No. 69-27 by the Per Diem, 
Travel and Transportation Allowance Committee. 

In the Assistant Secretary’s letter it is stated that under the provi- 
sions of 37 U.S.C. 552(a), a member who is in a missing status, as 
defined in 37 U.S.C. 551(2), is, for the period he is in that status, en- 
titled to receive or have credited to his account the same pay and al- 
lowances, as defined in chapter 10 of Title 37, to which he was entitled 
at the beginning of that period or may thereafter become entitled. 
Further, it is stated that pay and allowances are defined in 37 U.S.C. 551 
(3) (F) as including “station per diem allowances for not more than 
90 days.” And it is stated that station allowances include temporary 
lodging allowances (paragraph M4300-4, Joint Travel Regulations). 

The Assistant Secretary says it is recognized that a member who is 
reported dead is not entitled to the pay and allowances referred to in 
87 U.S.C. 552(a) and therefore the Secretaries could not prescribe 
a temporary lodging allowance under 37 U.S.C. 405 incident to move- 
ment of dependents upon receipt of notice of death of a member. He 
says it does appear, however, that the Secretaries, within the authority 
vested in them by 37 U.S.C. 405, may provide for continuation of 
payment of station allowances in the case of a member who was en- 
titled thereto at the time he entered a missing status and payment of 
temporary lodging allowances to which he would have thereafter 
become entitled. But he says some doubt possibly may arise as to the 
legality of authorizing temporary lodging allowance in the case where 
the member is of a pay grade not entitled to station allowances at the 
time he entered a missing status as defined in 37 U.S.C. 551(2), or an 
injured status under the provisions of 37 U.S.C. 554(b). 

Station allowances payable outside the United States consist of 
housing and cost-of-living allowances, interim housing allowances and 
temporary lodging allowances. Paragraph M4300-4, Joint Travel 
Regulations. Housing and cost-of-living allowances are authorized for 
the purpose of defraying the average excess daily living costs ex- 
perienced by members on permanent duty. Paragraph M4301 of the 
regulations. 
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Temporary lodging allowances, however, do not relate to average 
excess daily living costs but, insofar as departure from the station is 
concerned, are authorized for the purpose of partially reimbursing a 
member for the more than normal expenses incurred at. hotel or hotel- 
like accommodations and public restaurants necessarily used for pre- 
scribed periods immediately preceding departure from the overseas 
station on a permanent change of station. Paragraph M4303 of the 
regulations. The temporary lodging allowance accrues in such cases 
only incident to an ordered change of permanent station. As its name 
implies, it is a temporary allowance. It is not payable to everyone but 
is payable only to those members who must temporarily use the enum- 
erated transient lodging and subsistence accommodations as a conse- 
quence of change of permanent station orders. 

Section 552 of Title 37, U.S. Code, stems from section 2 of the Miss- 
ing Persons Act, as amended, formerly contained in 50 U.S.C. App. 
1002. The legislative history of the Missing Persons Act, first enacted 
in 1942 as temporary wartime legislation, shows that the basic purpose 
of the act was to provide for the dependents of members who were 
missing by continuing their pay or crediting to their account the same 
pay and allowances to which they were entitled at the beginning of 
such period of absence, or became entitled thereafter. 

The act as amended and temporarily extended was further amended 
and made permanent by Public Law 85-217, approved August 29, 1957, 
71 Stat. 491. Section 2 of the 1942 act, as amended, was further 
amended by the 1957 act to specifically designate the items of pay and 
allowances which a member is entitled to receive or have credited 
to his account while absent in a status within the contemplation of that 
section. Such items included “station per diem allowances for not to 
exceed ninety days, to which he was entitled at the beginning of such 
period of absence or may become entitled thereafter * * *.” 

Hearings were held on March 6, 1957, before Subcommittee No. 1, 
Committee on Armed Services, House of Representatives, on H.R. 
2404, a bill which preceded H.R. 5807, that was enacted as Public 
Law 85-217. Under H.R. 2404, neither travel per diem nor station 
allowances would have been authorized incident to a missing status. 
Major E. A. Turrou, The Adjutant General’s Office, Department of 
the Army, testified as to the need to continue station allowances. He 
said that it was the policy when an individual was placed in a missing- 
in-action status to carry him in such status generally for 30 days 
before action was taken to evacuate the dependents back to the United 
States. 

Major Turrou further stated that during such period that the indi- 
vidual has dependents in the area, additional costs are accruing to 
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the dependents who must rent an apartment, purchase their food, and 
pay for utilities in that country on the higher living costs. Therefore, 
he said it was the feeling of the Department that those station allow- 
ances should continue as long as the need exists for the family of the 
individual, and as soon as they are evacuated to the United States, 
the allowances, of course, would be terminated. 

It appears that, on the basis of such testimony, the provision for 
continuing station allowances for not to exceed 90 days was included 
in H.R. 5807. Nothing was said as to the payment of temporary lodg- 
ing allowance incident to the evacuation of the dependents and it 
seems clear that it was the intention only to continue the station al- 
lowances (housing and cost-of-living) to which the member would 
have been entitled at such station if he had not entered a missing 
status. 

In view of the legislative history as to the station allowances to be 
continued while the member is in a missing status and since a member 
in such status could not be ordered to make a permanent change of 
station, we are of the opinion that there is no legal authority to pro- , 
vide for the payment of temporary lodging allowance incident to 
the evacuation of the dependents of a member in such a status. 

With respect to the evacuation of dependents, section 554(b) of 
Title 37, U.S. Code, provides that transportation (including packing, 
crating, drayage, temporary storage and unpacking of household ef- 
fects) may be provided for the dependents and household and per- 
sonal effects of a member of a uniformed service on active duty 
(without regard to pay grade) “who is officially reported as dead, 
injured, or absent for a period of more than 29 days in a missing 
status.” Such transportation may be provided to the member’s official 
residence, to the residence of his dependents or as otherwise provided. 
Under those provisions no other allowances are payable incident to 
such move. 

In the case of a member in an injured status, transportation of the 
dependents and effects may be provided (section 554(c)) only when 
prolonged hospitalization or treatment is anticipated. But, like the 
case of a member who is reported dead or in a missing status, we 
find no basis for authorizing temporary lodging allowance incident 
to the evacuation of his dependents because of his injured status 
unless their movement is in connection with an ordered permanent 
change of station for the member. 

For the foregoing reasons, we are of the opinion that the proposed 
change in the Joint Travel Regulations is not authorized. 
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[ B-167687 J 


Uniforms—Military Personnel—Sale—Removal of Military In- 
signia 

An item described in a surplus sale as “Jumpers, men’s: undress, cotton uniform 
twill white, enlisted men, navy * * *” is considered a distinctive military uni- 
form within the contemplation of 10 U.S.C. 771, and, therefore, the sale of the 
item is subject to an administratively imposed condition requiring the mutilation 
or modification of the article by removing military insignia to make the uniform 
nondistinctive. While the condition is not based on specific statutory authority, 
its purpose is to preserve the integrity of the Navy uniform, a purpose that is 
consistent with 10 U.S.C. 771, which restricts the wearing of military uniforms 
to military personnel. 

To the American Waste and Wiper Company, November 13, 1969: 

Reference is made to your letter of August 7, 1969, concerning a 
requirement that certain items of unused military apparel, acquired 
by your firm through Department of Defense (DOD) sealed bid sale 
No. 41-9108 (invitation for bids 41-9108) conducted by the Defense 
Surplus Sales Office (DSSO), Ogden, Utah, be mutilated in a manner 
that would render these items unusable as garments. 

Your firm was the successful bidder for items 126 through 130, 
described as “Jumpers, men’s: undress, cotton uniform twill white, 
enlisted men, navy, * * *” each item description differing only as 
to size of the jumpers and the quantity offered for sale, All of the 
jumpers offered for sale were unused. These items were sold subject 
to article FA of the Conditions of Sale, on page 12 of the Sales Cata- 
log, which requires the purchaser of these items to either mutilate 
or destroy the items, or to render them nondistinctive as an article 
of a military uniform, by removing the collar flap or altering the 
front of the jumper to button-up front and to mutilate or destroy 
any distinctive insignia (except when returned to the respective mili- 
tary service) so as to cause them to lose their distinctive character- 
istics prior to any loan, donation, transfer, or resale of the jumpers. 

Article FA was made part of the sales contract, pursuant to section 
101-45.304-8a of the Federal Property Management Regulations 
(FPMR) which authorizes the use of necessary special provisions in 
sales contracts such as standard form 114~-A (prescribed for use in 
the present procurement). Also, paragraph “A,” chapter VII, of the 
Defense Disposal Manual permits DLSC to authorize interim invi- 
tations or changes to the special conditions prescribed for use in all 
sales of surplus, foreign excess. and exchange/sale property. 

In your letter of August 7 you question the validity of the require- 
ment that these jumpers be mutilated, making them unusable as an 
item of apparel. You state that should we uphold the use of the 
mutilation clause, we will find that in the future your firm, as well 
as many others, will not bid on such items due to the fact that the 
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cost of preparing the items for sale will exceed their value. Addi- 
tionally, you point out that the jumpers have no distinctive insignia 
which would identify them as part of a military uniform. You also 
state that, since these items are unused and are being disposed of as 
excess personal property, they must be obsolete. 

The crux of your protest appears to be that there is no statutory 
or legal authority requiring mutilation of the items purchased by 
you and, presumably, your firm, as well as other firms, might offer 
a substantially higher return to the Government if such a condition 
were not included in surplus sales contracts. This Office has held that 
conditions in Government surplus sales contracts which may reduce 
the return to the Government from such sales are generally improper 
unless authorized by statute. 43 Comp. Gen. 15, 17 (1963). While 
admittedly there is no statutory authority specifically authorizing 
such a condition in a surplus sales contract, the underlying purpose 
of article FA is to preserve the integrity of the Navy uniform, such 
purpose being consistent with the statutory goal of 10 U.S.C. 771, 
which states: 


Except as otherwise provided by law, no person except a member of the 
Army, Navy, Air Force, or Marine Corps, as the case may be, may wear— 
(1) the uniform or a distinctive part of the uniform, of the Army, Navy, 
Air Force, or Marine Corps; or (2) a uniform any part of which is similar 
to a distinctive part of the uniform of the Army, Navy, Air Force, or Marine 
Corps. 


To sell any items of the kinds described in that statute without re- 
moving or requiring the removal of the distinctive features thereof 
would encourage violations of the above statute, and we therefore 
believe that the provisions of article FA are a proper and reasonable 
implementation of the law. The material questions presented by your 
protest therefore are (1) are the items purchased by your firm distinc- 
tive articles of a military uniform; and (2) do the particular methods 
prescribed by article FA for rendering the items nondistinctive re- 
quire more alteration than necessary for that purpose and thus reduce 
the probable value realizable by the Government? While the jumpers 
have no distinctive insignia which would identify them as part of a 
military uniform, attachment 11 to part 3, chapter XV, of the Defense 
Disposal Manual (DOD 4160.21M) lists Navy white jumpers as dis- 
tinctive articles of the Navy uniform and, according to informal 
advice given to the Defense Supply Agency by the Navy Uniform 
Board, use of the patch pocket white jumper by Navy personnel who 
have such jumpers, is still authorized although the article is no longer 
being issued. The jumper is therefore still a distinctive article of the 
Navy uniform, even though the stock on hand has been determined 
to be excess and authorized to be sold as surplus. 
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As to whether the methods prescribed by article FA for rendering 
the items nondistinctive are such as might unnecessarily reduce the 
Government’s return from such sales, we note that under article FA 
the purchaser is not required to mutilate the garment, but is given 
the alternative of modifying it by removing the collar flaps and/or 
altering the front of the jumper to a button-up front. We do not know 
how costly alteration of these items would be or if there is an accept- 
able alternative to mutilation or alteration. According to the adminis- 
trative report, at one time all the Navy required was that the 
purchaser dye the distinctive article and destroy or mutilate the dis- 
tinctive insignia. However, the Navy later concluded that this was not 
sufficient to make the article nondistinctive. As to the method proposed 
in your letter of August 7, i.e., affixing to each jumper a prominent 
colored stencil, there is no evidence in the record indicating that this 
method was ever considered by the Navy. But, in any event, the ques- 
tion of what change in a garment is sufficient to make it nondistinctive 
would appear to be one best answered by the agency involved. In the 
present case we do not find that the methods prescribed by article 
FA, in furtherance of the legitimate purpose of preserving the integ- 
rity of the military uniform, are so unreasonable as would unneces- 
sarily reduce the Government’s return from surplus sales. 

In any event, the offering and your bid were clearly conditioned 
upon mutilation or modification in accordance with article FA and it 
would be prejudicial both to the interests of the Government and to 
those of other bidders to remove the restriction for your benefit after 
acceptance of your bid, which consummated a valid and binding 
contract of sale. 

For the reasons stated, your protest must be rejected. 


[ B-167874 J 


Veterans Administration—Contracts—Training—Interagency Par- 


ticipation—Authority 


The financing of a contract by the Veterans Administration (VA) for a hospital 
administrators interagency institute with a nongovernmental facility in the 
District of Columbia, the cost to be shared by other Federal agency members 
of the Interagency Committee, is precluded by section 307 of Public Law 90-550, 
which prohibits the use of the monies appropriated in the act to finance Inter- 
departmental Boards, Commissions, Councils, Committees, or similar group 
activities that otherwise would be financed under 31 U.S.C. 691, nor may the 
authority in section 601 of the Economy Act be used to provide the training, as 
some of the agencies of the Committee are not enumerated in the act. However, 
an interagency arrangement under the training act (5 U.S.C. 4101-4118) that 
would provide more effective or economical training would warrant VA con- 
tracting for the nongovernmental! training facilities. 
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District of Columbia—Leases, Concessions, Rental Agreements, 
Ete.—Prior Appropriation Necessity 


The Veterans Administration (VA) in contracting for Hospital Administrators 
Institutes in nongovernmental facilities located in the District of Columbia 
(D.C.) may not have the contractor procure room accommodations in D.C. for 
the live-in-participants attending the Institutes, 40 U.S.C. 34 restricting the 
rental of space in D.C. for the purposes of the Government, in the absence of 
an express appropriation. The VA appropriations do not provide for the rental 
of space in D.C. and VA may not avoid the leasing restriction by the inclusion 
of a cost reimbursement type provision in the contract, However, hotel services 
and facilities outside D.C. may be procured as necessary training expenses and 
furnished in kind to trainees in a travel status, and an appropriate reduction 
made in the per diem payable. 


Veterans Administration—Contracts—Leases—Space in and Out- 
side District of Columbia 


Incident to the Veterans Administration contract for Interagency Hospital Ad- 
ministrators Institutes in nongovernmental facilities in the District of Columbia, 
room accommodations other than in the District may be procured and furnished 
on a reimbursable basis to officers of the military departments whose official 
duty station is the Washington metropolitan area, as the appropriations charge- 
able with the expenditures provide funds for the training expenses of members 
of the military services and commissioned officers of the Public Health Service. 


To the Administrator, Veterans Administration, November 13, 1969: 


We refer to your letter of September 9, 1969, requesting our decision 
upon certain questions relating to a contract and a proposed amend- 
ment thereto, between the Veterans Administration (VA) and 
Frederick H. Gibbs, Professor of Hospital Administration, George 


Washington University. Under the contract Professor Gibbs acts as 
the Director, Interagency Institutes for Federal Hospital Adminis- 
trators. You say that the cost of the contract is shared by other Fed- 
eral agency members of the Interagency Committee, i.e., Departments 
of the Army, Air Force, Navy, and the Department of Health, 
Education, and Welfare. 

Your first question is whether the proposed interagency arrange- 
ment is precluded by section 307 of Public Law 90-550, 82 Stat. 956, 
which prohibits the use of monies appropriated by that act for fi- 
nancing Interdepartmental Boards, Commissions, Councils, Commit- 
tees or similar groups under section 214 of the Interdepartmental 
Offices Appropriation Act of 1946, 31 U.S.C. 691, which do not have 
prior specific congressional approval for such method of financial 
support. 

Section 9 of the act of March 4, 1909, 35 Stat. 1027, 31 U.S.C. 673, 
prohibits the use of public funds to pay the compensation or ex- 
penses of any commission, council, board or other similar body, or any 
members thereof, or for expenses in connection with any work or 
the results of any work or action of such groups, unless the creation 
of the same was authorized by law. 

However, subsequently there was enacted into law section 214 of the 
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Independent Offices Appropriation Act, 1946, 59 Stat. 134, 31 U.S.C. 
691, which reads as follows—quoting from the Code: 

Appropriations of the executive departments and independent establishments 
of the Government shall be available for the expenses of committees, boards, 
or other interagency groups engaged in authorized activities of common interest 
to such departments and establishments and composed in whole or in part of 
representatives thereof who receive no additional compensation by virtue of 
such membership: Provided, That employees of such departments and estab- 
lishments rendering service for such committees, boards, or other groups, other 
than as representatives, shall receive no additional compensation by virtue 
of such service. 


This latter provision of law, in effect, excepts from the provisions 
of 81 U.S.C. 673 executive department and independent establish- 
ment committees, boards, or other interagency groups of the type 
specified therein that are engaged in authorized activities of common 
interest to such departments and establishments. Thus, 31 U.S.C. 691 
would appear to provide the necessary authority for the operation 
of the interagency committee involved here. : art) sa: 

However, the general effect of section 307 of Public Law 90-550— 
section 410, H.R. 12307, 91st Congress, which would provide appro- 
priations for independent establishments, including VA, for the 
fiscal year 1970 includes a similar provision—is to preclude with 
certain exceptions, not here pertinent, the financing from funds ap- 
propriated by Public Law 90-550 of “interdepartmental boards, com- 
missions, councils, committees, or similar groups” engaged in any of 
the “authorized activities” which otherwise might have been financed 
by such interagency groups under 31 U.S.C. 691 unless specific con- 
gressional authorization has been given for such method of financing. 
Accordingly, it is our view that none of your Administration’s funds 
may be used to finance the contract in question in its present form. 

Concerning the use of the authority contained in section 601 of the 
Economy Act (31 U.S.C. 686) as a basis for the proposed arrange- 
ment, we note that that section permits only certain enumerated agen- 
cies to place orders with other agencies for services which the latter 
agencies may be in a position to procure by contract. Since the De- 
partment of Health, Education, and Welfare is not one of the enu- 
merated agencies, VA may not obtain any services by contract for that 
Department under the authority of 31 U.S.C. 686. 

We have examined the provisions of Title 5, United States Code, 
relating to the training of Government employees, 5 U.S.C. 4101- 
4118, and while that statute expressly provides for extension of one 
agency’s Government facility training programs to employees of other 
Government agencies (5 U.S.C. 4101), nowhere in that statute have 
we found any language expressly authorizing one agency to contract 
for non-Government facility training to be utilized by other Govern- 
ment agencies, 
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On the other hand, one of the basic policies and objectives of the 
training statute is to obtain maximum training benefits from each 
training dollar spent. If the arrangement you propose under the au- 
thority of the training act is, in fact, to the financial interest of the 
United States by providing more effective or economical training for 
the dollars expended, then it is our opinion that such arrangement 
not only is in accordance with good business practice but would be 
consistent with the purposes and the spirit of the training statute. 
Thus, our Office would interpose no objection if the financial interest 
of the United States warrants to your Administration’s contracting 
for non-Government facility training which could be utilized not only 
by VA but other Government agencies. 

We understand that under the proposed terms of the contract the 
contractor would procure room accommodations for the actual num- 
ber of live-in participants attending each Institute and that VA would 
reimburse the contractor the actual expenses incurred by him in pro- 
curing such accommodations. 40 U.S.C. 34 is a restriction on the rental 
of space in the District of Columbia to be used for the purposes of 
the Government in the absence of an express appropriation therefor. 
Such restriction is comprehensive, applying to all uses for such pur- 
poses whether temporary or permanent. See 35 Comp. Gen. 314 
(1955). Thus, VA would not be permitted to use its appropriations 
to pay the lessor of such space. It has been held that an agency may 
not avoid a statutory restriction by contracting under a cost reim- 
bursement type contract for the procuring of a service or facility 
which it could not procure directly. See 43 Comp. Gen. 697 (1964). 
The principle in that decision is equally for application here. Thus, 
we hold that you may not by a cost reimbursement type of provision 
in a contract procure space in the District of Columbia which you 
could not do on a direct leasing arrangement covering the premises. 

Concerning the procuring of hotel services and facilities and fur- 
nishing them in kind to participant trainees who are in a travel status, 
we see no legal objection to such procedure provided the accommoda- 
tions are not situated in the District of Columbia and that the pro- 
cedure is administratively determined to be an appropriate means 
of incurring necessary training expenses. We understand that an ap- 
propriate reduction in the per diem rate payable to the employee 
would be made in such cases. 

Your final question concerns the procuring and furnishing as a 
necessary training expense room accommodations to officers of the 
military departments whose official duty station is in the Washington 
metropolitan area. While the provisions of chapter 41 of Title 5, 
United States Code, do not apply to an “individual * * * who isa 
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member of a uniformed service during a period in which he is entitled 
to pay under section 204 of Title 37” we note that by virtue of appro- 
priation provisions appearing annually in Department of Defense 
Appropriation Acts under the headings Operation and Maintenance, 
Army; Operation and Maintenance, Navy; and Operation and Main- 
tenance, Air Force, funds are made available for certain training 
expenses of members of the military services. See for example Public 
Law 90-580, 82 Stat. 1122. See also the provisions contained in 10 
US.C. 4301(a) and 9301(a) relating to members of the Army and 
Air Force, respectively. Similarly with respect to commissioned of- 
ficers of the Public Health Service, see 42 U.S.C. 218a. In view of 
such authorities the procurement of and the furnishing of rooms to 
military personnel—provided it is not space rented.in the District of 
Columbia—would be authorized if necessary for full participation in 
the training and reimbursement therefor from available military ap- 
propriations would be proper. 


[ B-167190 J] 


Contracts — Negotiation — Competition — Competitive Range 
Formula 

To categorize thirteen technically acceptable proposals to study the development 
of a fire detention system for manned spacecraft by declining degrees of ac- 
ceptability—‘“significantly superior,” and the only group considered to be within 
a competitive range for the discussion required by 10 U.S.C. 2304(g), even 
though discussions seem to have been in order for the next group classified as 
“technically acceptable,” and the last two groups classified “not apparently ade- 
quate for operational spacecraft use,” and “marginally acceptable’—diluted the 
usual meaning of the word “acceptable” to a point of meaninglessness, and 
further complicated and made uncertain the extent of “competitive range.” The 
use of misleading classifications should be avoided, and the written or oral 
discussions contemplated by 10 U.S.C. 2304(g) conducted with all offerors sub- 
mitting proposals within a competitive range. 

To the Administrator, National Aeronautics and Space Administra: 


tion, November 14, 1969: 

Reference is made to letter KDP-1 dated September 11, 1969, from 
the Director of Procurement, reporting on the protest by Science 
Spectrum, Inc., against the award of a contract to General Electric 
Company (GE), under request for proposals (RFP) No. ERC/R&D 
KII-8-00114, issued by the Electronics Research Center (ERC). 

There is enclosed for your information a copy of our decision of 
today denying the protest. However, your attention is invited to the 
following deficiency in negotiation which we believe requires some 
corrective action. 

On June 3, 1968, ERC issued RFP No. ERC/R&D KII-8-00114, 
seeking to procure a study of submicron particle measuring tech- 
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niques leading to the development of a fire detection system for 
manned spacecraft. On June 26, 1968, proposals were opened and 
thereafter evaluated by a committee which issued its report on July 19, 
1968. That report ranked Science Spectrum’s proposal 10th out of the 
13 proposals received and termed it “marginally acceptable.” The 
proposals of GE and Meteorology Research, Incorporated (MRI), 
were ranked first and second respectively, and were rated “signifi- 
cantly superior” to the other 11 proposers. 

Because of this marked superiority of the GE and MRI proposals, 
the other proposals were not considered to be within the competitive 
range. Science Spectrum contends that the provisions of 10 U.S.C. 
2304(g), requiring that written or oral discussions be held with all 
responsible offerors who submit proposals within a competitive range, 
were violated by ERC since no discussions were held with Sci- 
ence Spectrum even though its technical proposal was evaluated 
“acceptable.” 

The basis for this claim is the evaluation committee’s report of 
July 19, 1968, which evaluated 13 proposals and stated that all were 
“acceptable on a technical basis.” The proposals were then listed nu- 
merically in descending order of merit, with GE first and Science 
Spectrum 10th out of 13. The proposals were also described by the 
evaluation committee as follows: 1 and 2 as significantly superior; 
3-5, as technically acceptable but considerably lower than the first 
and second ranked proposals; 6-9 as not apparently adequate for 
operational spacecraft use; and 10-15 as “marginally acceptable.” 

Since Science Spectrum’s proposal was rated only 10th out of 13 
and was ranked in the lowest and least acceptable of the four group- 
ings as marginally acceptable, such offeror was determined to be not 
within a competitive range for negotiation purposes. According to the 
report of the committee that evaluated the technical proposals, the 
ranking of Science Spectrum was based upon the fact that, “The only 
technique considered is an optical one which is quite sound technically 
but not strictly applicable.” Apparently, although the technique is 
valid, it is not considered adequate for operational spacecraft usage. 
While the technical proposals in the next to last grouping may like- 
wise be considered inadequate for similar reasons, it is not entirely 
clear that the technical proposals in the second group were so tech- 
nically inferior as to preclude meaningful discussions. See 45 Comp. 
Gen. 417 (1966). 

With regard to the nature and extent of negotiations to be conducted 
with offerors, National Aeronautics and Space Administration Pro- 
curement Regulation 3.805-1, implementing 10 U.S.C. 2304(g), re- 
quires that “written or oral discussions shall be conducted with all 
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responsible offerors who submit proposals within a competitive range, 
price and other factors considered.” While we have held that a pro- 
posal must be considered to be within a competitive range so as to 
require negotiations unless it is so technically inferior that meaningful 
negotiations are precluded, we have also recognized that the determina- 
tion of “competitive range,” particularly as regards technical consider- 
ations, is primarily a matter of procurement discretion which will not 
be disturbed in the absence of a clear showing that such determi- 
nation was an arbitrary abuse of discretion. 48 Comp. Gen. 314 (1968). 

The categorization of the 13 proposals by declining degrees of ac- 
ceptability to a point where the usual meaning of the word “acceptable” 
becomes so diluted as to become meaningless further complicates and 
renders uncertain the extent of “competitive range.” 

Accordingly, appropriate steps should be taken to avoid the use of 
misleading classifications such as were employed in this case. 

As requested, we are returning herewith your file in this matter. 


[ B-167644 J] 
Contracts—Specifications—Samples—Adequacy 


The fact that the samples of fabric submitted with the low bid on one of several 
classes of furniture solicited met the color, pattern, finish, and/or appearance 
characteristics listed in the invitation, but not the composition requirements of the 
fabric to be furnished and otherwise referenced in the invitation, does not require 
rejection of the bid, where the samples served the purpose for which they were 
intended—evaluation to determine compliance with the listed characteristics— 
and were not required to meet or be tested for material conformity, and where 
the record evidences that the acceptable color and other characteristics of the 
submitted samples are available in the fabric to be furnished in the performance 
of the contract. 


Contracts—Specifications—Descriptive Data—Unnecessary 


Although failure to comply with a descriptive information requirement when 
it is needed for bid evaluation is a basis for bid rejection, a low bid that did not 
furnish required furniture dimensions that are not essential to the evaluation 
process is a responsive bid and may be considered for award, for notwithstanding 
the omission, the contractor will be required to meet the minimum specifications. 
Even if the bid exceeded the minimum dimensional requirements there would be 
no basis for rejecting the bid, unless the variations offered changed the general 
description of the item. However, invitations should not solicit unnecessary infor- 
mation in the absence of a legitimate justification. 


Bids—Prices—Anticipated Loss 


Where a bid price is competitive and a bidder is assumed to know the costs in- 
volved and intended the prices bid, there is no basis for the conclusion that 
performance of the contract would be at a loss. An anticipated loss in the perform- 
ance of a contract does not justify rejection of an otherwise acceptable bid. 


To Shelby Williams Industries, Incorporated, November 17, 1969: 


Reference is made to your letters dated August 5, August 14, and 
October 6, 1969, protesting the procurement action of the General 
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Services Administration in connection with invitation for bids No. 
FPNFH-A-27783. 

The solicitation was issued April 7, 1969, for a Federal Supply 
Schedule contract for FSC Group 71, part III, sections A and B, Class 
7105, traditional and modern bedroom, dining room, and living room 
furniture, for the period October 1, 1969 through September 30, 1970. 
Bids were opened on May 13, 1969, and the Empire State Chair Com- 
pany, Incorporated (Empire), was the low bidder for Group IV items 
in Zones 1, 2, and 3. Shelby Williams was the only other bidder on these 
items. 

Empire submitted with its bid two samples of artificial leather of six 
colors each. One of these two bid samples was of Class VII material 
rather than Class IV as specified in the solicitation. 

The solicitation also required three samples of laminated plastics, 
each sample in six colors. Empire submitted in this connection one 
sample pattern in solid suede of seven colors; one sample pattern in 
wood grains of seven colors; and one sample pattern in linen of five 
colors and one sample in grain leather. 

You contend that Empire’s bid should be rejected as nonresponsive 
to the solicitation. You first assert that Empire’s samples did not con- 
form to bid requirements in that : 

1. One of the two bid samples for artificial leather was of Class 
VII material rather than Class IV as required. 

2. The samples of laminated plastics consisted of four patterns, 
two in seven colors each; one in five colors; and one in one color, 

You also allege that the contracting officer used separate standards 
for the requirements of artificial leather and for laminated plastics and 
that Empire failed to indicate the sizes of the items it proposes to 
supply. Finally you state that if awarded the contract, Empire would 
have to perform at a loss. 

Paragraph 11 of Special Provisions of the solicitation states in part: 
11. BID SAMPLES: 

(a) Bid samples for Groups I and IV in the quantities, sizes, etc. required for 
the items so indicated in this Invitation for Bids must be furnished as a part of 
the bid and must be received before the time set for opening bids. Samples «will 
be evaluated to determine compliance with all characteristics Usted for examina- 
tion in the invitation, [Italic supplied.] 

(b) Failure of samples to conform to all such characteristics will require re- 
jection of the bid. * * * 

(c) Products delivered under any resulting contract shall strictly comply with 


the approved sample as to the characteristics listed for examination and shall 
conform to the specifications as to all other characteristics. 


¥ * * * * * * 


(f) The minimum number of samples to be furnished for Group IV are indi- 
cated below : 


ee ee, ee ee 


on tt Fer  $=tete te -— TH hee 





Comp. Gen] DECISIONS OF THE COMPTROLLER GENERAL 313 


Material: 
1 3 4 
No. of different No. of colors of each sample sub- 
samples to be mitted pursuant to column 1. 
offered. Fre. 8 
Artificial Leather, 2 6 
Class IV 


* * * 


Laminated Plastics 
+ . + rs . . 


(k) All samples are required for the purpose of determining the acceptability 
of the matertals offered from the standpoint of color, pattern, finish and/or ap- 
pearance in relation to their intended use. [Italic supplied.] 

The solicitation specifically stated that samples accompanying the 
bid would “be evaluated to determine compliance with all character- 
istics listed for examination” which were “acceptability * * * from 
the standpoint of color, pattern, finish and/or appearance.” Composi- 
tion of the fabric was otherwise set out in referenced specifications. 
Hence, the sample of a Class VII material submitted was subject to 
examination for color, pattern, finish and/or appearance. The sample 
did not have to meet, nor was it to be tested for conformity with, com- 
position requirements for Class IV material. Since the record shows 
that the color and other listed characteristics were available in Class 
IV material we find no reason to consider the bid nonresponsive on this 
basis. 

You have cited our decision of January 31, 1967, B—160503, in sup- 
port of your contentions. In that case the solicitation required the 
submission of a sample that would show a “full repeat of pattern.” The 
bidder submitted a sample 18 inches by 18 inches, which did not show a 
repeat of pattern. It was subsequently determined that a 22 inch by 22 
inch sample was needed to show the repeat of pattern. The sample 
submitted failed to afford the information required. That situation is 
not comparable to the situation in the instant case. Here the samples 
afforded the specific information desired. 

In the analogous case considered in our decision, B-147518, dated 
January 16, 1962, we held, concerning the purpose for which samples 
were required in that instance, that: 

* * * the last part of the clause specifically states the purpose and use for 
which the samples are required. In this connection it is provided that the samples 
are for administrative purposes to expedite the award and to determine bidders’ 
capabilities; and that the samples will be used for selection of colors and/or 
patterns, and are not for the purpose of determining compliance with the 
specifications. It is further provided that the submission of the samples does not 
relieve any bidder awarded a contract from the responsibility of furnishing 
items fully complying with the applicable specifications. 

Under the specific terms of the clause, so long as the metal samples are 
adequate “for selection of colors and/or patterns” they comply with the stated 
purpose for which they were required. There is no requirement that the samples 
otherwise comply with the specifications nor is the bidder by the submission of 


such samples relieved from furnishing items fully in accordance with the specifica- 
tions. The General Services Administration reports that the samples submitted by 
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Baker adequately show the colors and softened surface textures or patterns. This 
is a question of fact primarily for determination by the contracting agency and 
not this Office. 

As to laminated plastics, three samples were required with a mini- 

mum of six colors for each sample. The contracting officer states in 
connection with the samples submitted by Empire that: 
* * * Although Hmpire did not designate which individual pieces of formica 
were sample 1, 2, and 3, we believe that the only reasonable view of the submis- 
sion is that the two sets of matching patterns are intended to constitute two sam- 
ples and that the third sample includes a mixtures of five of one pattern and one 
of another. 

We agree that this is the only reasonable view, particularly since 
the samples were required for the purposes indicated above. 

The schedule of supplies or services solicited is prefaced by the 
statement : 

BIDDERS SHALL INSERT IN THD SPACHS PROVIDED HEREIN THD 
SIZES THEY PROPOSD TO FURNISH.—Sizes must equal or exceed sizes in- 
dicated in the specification or item descriptions. 

Group IV items are chairs and each item description states, inter 
alia, the minimum height and seat diameter size of the particular chair 
acceptable. For instance, Item No. 26-67 describes the chair solicited as 
Figure 11 (pictured) with: 

Arm, padded seat and back, with exposed’ wood frame on outside back; height 


(32%) —— inches, seat size, width (18) inches, depth (18) 
inches, overall width (2114) inches. 











Empire inserted no figures in the blank spaces on any of the Group 
IV items bid upon. 

We have frequently held that bids may be required to include de- 
scriptive information and failure to comply renders the bid nonre- 
sponsive if the information was needed for bid evaluation purposes. 
See 43 Comp. Gen. 707 (1964) ; 40 id. 132 (1960) ; 86 id. 415 (1956). 
However, in this case we cannot find that the dimensions to be included 
in the blanks were needed to evaluate bids. The contractor would be 
required to meet the minimum specifications so long as he had sub- 
mitted a responsive bid. On the other hand, there appears to be no 
basis for rejecting a bid for exceeding the minimum dimensions unless 
the variations were so great as to change the general designation of 
the item and a variation of such size would not be regarded as accept- 
able performance even if no information had been obtained in the 
bid. Since the information did not materially contribute to proper 
evaluation, its absence does not render a bid nonresponsive. B-160378, 
January 11, 1967. However, we do not believe that an invitation should 
solicit unnecessary information and we are requesting the Administra- 
tor, General Services Administration, to delete requests for informa- 
tion in the absence of 4 legitimate justification therefor. 
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The allegation that Empire, if awarded the contract, would have 
to perform at a loss because of an excessive initial investment is purely 
conjectural. Its bid price is competitive and it must be concluded that 
Empire knew the costs involved and intended the bid prices. There 
is no evidence that Empire’s bid prices are other than as intended. 
However, even assuming that the allegation is correct, an anticipated 
loss in performance does not in itself justify rejecting an otherwise 
acceptable bid. B-149551, August 16, 1962. 

As to your contention that the contracting officer used separate 
standards for the requirements of artificial leather and for laminated 
plastics, we cannot agree in view of the limited purpose for which 
samples were required. 

For the reasons indicated above we find no legal basis for consider- 
ing the bid of Empire nonresponsive. Your protest, accordingly, must 
be denied. 


[ B-167964 J 


Pay—Retired—Withholding—Veterans Administration Care and 
Treatment—Disposition of Pay Upon Incompetent’s Death 


The temporary suspension of the determination in 47 Comp. Gen. 25 to follow 
Berkey v. United States, 176 Ct. Cl. 1, holding that the retired pay withheld 
under 38 U.S.C. 3208(a)(1) from an incompetent veteran who died while 
receiving care in a Veterans Administration Hospital is payable to the “im- 
mediate family” of the deceased veteran, to await the outcome of a similar 
legal issue in the Lorimer case, USDC CA No. 206-67, respecting the persons 
considered eligible to receive payment, is removed, the court in the Lorimer case 
viewing the Berkey case as not applicable to relatives more remotely related to 
the decedent than wife, children, or dependent parents, and distribution of with- 
held retired pay may now be made on the basis of the Berkey case to the persons 
referenced in the Lorimer case. 40 Comp. Gen. 666; 48 id. 39; 47 id. 25, modified. 


Decedents’ Estates—Pay, Etc., Due Military Personnel—Amounts 
Withheld From Hospitalized Veterans—Retired Pay v. Pensions, 
Ete.—Insane and Incompetent Members 


The retired pay waived under 88 U.S.C. 3105 in favor of disability compensution 
by an incompetent veteran although no longer considered forfeited pursuant to 
88 U.S.C. 3208(b) (1) upon the veteran’s death while receiving care in a Veter- 
ans Administration Hospital in view of Berkey v. United States, 176 Ct. Cl. 1, is 
not payable to a brother, half brother and half sister of the decedent who had 
been domiciled in Illinois, as the Berkey case is not considered applicable to 
relatives more remotely related to a decedent veteran than wife, children, or 
dependent parents. However, the retired pay that was not subject to withholding 
pursuant to 10 U.S.C. 2771 may be paid to the claimants, the rules of descent and 
distribution in the State of Illinois making no distinction between whole and 
half blood brothers and sisters. 


To Major N. C. Alcock, Department of the Air Force, November 17, 
1969: 


Further reference is made to your recent letter (file reference 
ALRA) requesting an advance decision as to the propriety of making 
payment on a voucher in the amount of $3,220.45 in favor of two sur- 
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viving sisters and one surviving brother of Airman Third Class Fred- 
die L. Robinson, retired, who died August 19, 1966. Your letter was 
forwarded here under date of September 19, 1969, by the Deputy As- 
sistant Comptroller for Accounting and Finance and has been assigned 
Air Force Request No. DO-AF-1053 by the Department of Defense 
Military Pay and Allowance Committee. 

The names of the payees appearing on the voucher and their rela- 
tionship to the decedent as shown by the record, are, William C. Ten- 
nant (aka) William C. Allen, half brother; Betty Jean Holmes (aka) 
Betty Jean Hunter, sister; and William Dell Tennant (aka) Willie 
Dell McQuire, half sister. The claimants all reside in Chicago, Tlinois, 
and each would receive one-third of the decedent’s unpaid retired pay. 

You state that Airman Robinson was placed on the permanent dis- 
ability retired list effective March 19, 1951, under sections 402 and 409 
of the Career Compensation Act of 1949, 63 Stat. 816 and 823, 37 
U.S.C, 272 and 279, and that full retired pay was waived in favor of 
disability compensation awarded by the Veterans Administration 
effective October 1, 1953, and that no retired pay has been paid since 
October 1953. 

You further state that because the member’s estate exceeded $1,500 
(as provided in 38 U.S.C. 3203(b) (2)) no payments (disability com- 
pensation) were made by the Veterans Administration Regional Office, 
Chicago, Tllinois, to the legal guardian of Airman Robinson for inter- 
mittent periods commencing April 30, 1960, and ending August 19, 
1966, as described in your letter. It is reported that the airman died 
August 19, 1966, at the Veterans Administration Hospital, Downey, 
Illinois. It appears that the amount of $3,220.45 represents the retired 
pay which accrued during the above-mentioned periods. 

You express the view that under our decision 43 Comp. Gen. 39 
(1963) and 10 U.S.C. 2771, one-half of the retired pay previously 
considered waived may be paid as arrears of pay and the remaining 
one-half (required to be withheld under 38 U.S.C. 3203(a) (1) and 
8203(b)(1)) would be subject to the forfeiture provision of section 
8203(b) (1) of Title 38, U.S. Code, pertaining to an incompetent 
veteran who dies before a lump-sum settlement is made. 

You refer to our decision in 47 Comp. Gen, 25 (1967) concerning 
the ruling of the Court of Claims in the case of Berkey v. United 
States, 176 Ct. Cl. 1 (1966), and to our decision of June 24, 1968, 
B-156913, concerning the case of United States of America v. Janna 
Silander Wire, Administratria of the estate of John Nicholas Lorimer, 
deceased, then pending in the District Court of the United States for 
the District of Columbia, Civil Action No. 206-67. In the Berkey case 
there was for consideration the effect of the phrase “and in the event 
of the veteran’s death before payment of such lump sum no part thereof 
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shall be payable”, as contained in 38 U.S.C. 3203(b) (1). Since the 
same prohibition was applicable in the Lorimer case as in the Berkey 
case, it was hoped that the District Court would consider the effect 
of that provision and provide further guidelines for settling similar 
cases. 

In view of the doubt in the matter you ask whether the full amount 
of retired pay (as shown on the voucher) previously considered as 
waived may be paid as arrears of retired pay under 48 Comp. Gen. 39, 
or whether payment of the arrears of pay must be limited to that 
portion not subject to the withholding provisions of 38 U.S.C. 3203 
(a) (1) and (b) (1). 

It appears from your submission that Airman Robinson waived his 
full retired pay in favor of disability compensation.awarded by the 
Veterans Administration in accordance with 38 U.S.C. 3105 (for- 
merly 38 U.S.C. 26¢ (1952 ed.) ). It further appears that a legal guard- 
ian had been appointed for the airman, indicating that he was rated by 
the Veterans Administration as being incompetent, and that at the 
time of his death he was hospitalized in a Veterans Administration 
hospital. 

Under the provisions of 38 U.S.C. 3203(a) (1) and (b) (1), a veteran, 
whether competent or incompetent, having neither wife, child nor de- 
pendent parent, who is furnished hospital treatment or institutional 
or domiciliary care by the Veterans Administration for a 6-month 
period following admission, is entitled thereafter, while receiving such 
treatment or care, to only one-half of his “compensation or retirement 
pay,” if the full amount involved exceeds $60 per month. Upon dis- 
charge from such treatment or care, the law further provides that the 
veteran or retired member shall be paid in a lump sum the total amount 
by which his veterans compensation or retired pay has been reduced. 

In the event the veteran or retired member dies while receiving 
hospital care, ete., the law provides in section 3203(a)(2)(A) that 
the lump-sum payment shall be made to those mentioned in the follow- 
ing order of precedence: (1) spouse, (2) children in equal parts or 
(3) dependent parents in equal parts. In the case of an incompetent 
veteran who dies before payment of the lump sum, the law expressly 
provides in section 3203(b)(1) that “in the event of the veteran’s 
death before payment of such lump sum no part thereof shall be 
payable.” 

In the case of an incompetent veteran whose status lies within the 
scope of the above-cited statutory provisions, section 3203(b) (2) of 
Title 38 provides that where his estate from any source equals or ex- 
ceeds $1,500, further payments of “pension, compensation, or emer- 
gency officer’s retirement pay” shall not be made until the estate is 





318 DECISIONS OF THE COMPTROLLER GENFRAL [40 


reduced to $500. The amount withheld is payable to the veteran or 
retired member as provided in section 3203(a)(1) and (b) (1), but 
subsection (b) (2) further provides that “in the event of the veteran’s 
death before payment of such lump sum no part thereof shall be pay- 
able.” This prohibition is identical to the prohibition in subsection 
(b) (1) of section 3203. There is for noting that when Title 38 was 
codified and enacted into law by the act of September 2, 1958, Public 
Law 85-857, 72 Stat. 1105, “retired pay” was expressly excluded from 
the withholding requirement of section 3203(b) (2) when the incom- 
petent’s estate exceeds $1,500. See 72 Stat. 1235. 

In our decision, 43 Comp. Gen. 39, which involved the withholding 
provision of section 3203(b) (2) of Title 38, we said that where a 
retired person files a waiver of retired pay so that he may receive 
disability compensation and that compensation is withheld under 
the provisions of section 3203(b) (2) and later becomes unpayable be- 
cause of the member’s death before release from the hospital, no right 
to compensation matured for the period it was withheld and not paid, 
and his right to retired pay was not finally waived for that period. 
The decision went on to say that since the payment of compensation 
for which retired pay was waived and which was being withheld under 
the limitation provided in section 3203(b)(2) is now precluded by 
that provision of law, it follows that his right to retired pay was not 
waived from the date of cessation of compensation payments and the 
amount of such retired pay is subject to disbursement as provided 
in 10 U.S.C. 2771. 

The effect of the payment prohibition contained in 38 U.S.C. 3203 
(b)(1) was considered by the Court of Claims in the Berkey case 
cited above. The court held that payment to the plaintiff of the retire- 
ment pay which had been withheld from his father, a retired member 
of the Army who was incompetent and whose status at date of death 
was within the scope of section 3203(b) (1), was proper notwithstand- 
ing the specific forfeiture language contained in the cited statutory 
provisions. The court expressed the view that it could not have been 
the intent of Congress to discriminate against deceased retired military 
incompetent members of the Armed Forces—similar language was 
not included in section 3208(a)—by barring payment of withheld 
retirement pay to the surviving son in such a situation, even though 
the plain and specific language of section 3203(b)(1) prescribes 
exactly such a result. 

In the Berkey case the court took note of the amendments to section 
88 U.S.C. 8208 as provided in the act of August 7, 1959, Public Law 
86-146, 73 Stat. 297, and the act of July 25, 1962, Public Law 
87-544, 76 Stat. 208, and the legislative history of the 1959 act, with 
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respect to the distribution of “gratuitous benefits” to near relatives. 
The 1962 act removed from the order of precedence in section 3203 
(a) (2)(A), “brothers and sisters in equal parts.” 

As pointed out by the court, the legislative history of the 1959 act 
clearly indicates that its purpose was to prevent gratuitous benefits 
for incompetent veterans, receiving care at public expense, from 
accumulating in excessive amounts and passing, on death, to relatives 
having no claim against the Government on account of the veteran’s 
military service (namely, relatives other than wives, children, and par- 
ents). In our decision 47 Comp. Gen. 25 we said, for the reasons there 
stated, that we would follow the Berkey case. We also held that since 
the court did not indicate the specific statutory authority for deter- 
mining the persons eligible to receive the retirement pay, distribution 
of such pay should be in accordance with 10 U.S.C. 2771, citing 40 
Comp. Gen. 666 (1961) as the basis for this action. 

In the light of the Lorimer case, cited above, which was then pend- 
ing in the District Court of the United States for the District of 
Columbia, and which appeared to present for judicial determination 
by that court a similar legal issue with respect to the prohibition in 
section 3203(b) (1) as was ruled on by the Court of Claims in the 
Berkey case, we suggested, in our decision of June 24, 1968, B-156913, 
that administrative action which would be based on 47 Comp. Gen. 25 
be suspended until the judicial proceedings in the Lorimer case are 
finally settled. 

It was alleged in the Government’s petition in the Lorimer case 
that he was a retired member of the U.S. Army who was admitted to 
St. Elizabeth’s Hospital, Washington, D.C., on February 24, 1950, 
and remained there until his death on April 20, 1966. He was single 
and without dependents or parents and his care at the hospital was 
furnished at the expense of the Veterans Administration. Through 
error, Lorimer’s retired pay was not reduced by 50 percent as required 
by 38 U.S.C. 8208(a) (1) and, consequently, he was overpaid retired 
pay during the periods September 1, 1950, to March 31, 1966, in the 
amount of $23,772.36. This amount was reduced to $23,674.93 by apply- 
ing unpaid retired pay of $97.48. The Government sued for this 
amount. 

We are now in receipt of a copy of an order dated December 3, 1968, 
wherein the District Court awarded judgment in favor of the Govern- 
ment in the Lorimer case in the amount of $23,674.93. No written 
opinion was rendered in this case but since the Berkey case was cited 
by the plaintiff in support of its position, it appears that the court 
viewed that case as not being applicable to relatives more remotely 
related to the decedent than wife, children or parents. We understand 
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informally from the Office of the United States Attorney for the Dis- 
trict of Columbia that the defendant has appealed this judgment but 
that the appeal is based primarily on whether the Government is bound 
by the statute of limitations. In view of the action taken in the Lorimer 
case, and in the absence of any other relevant court decision, distribu- 
tion of withheld retired pay under section 3203(a)(1) which was 
temporarily suspended under our decision of June 24, 1968, may now 
be paid on the basis of the Berkey case to the surviving wife, children 
or dependent parents in that order. Compare 38 U.S.C. 3203(a) (2) 
(A). To the extent that anything said in 40 Comp. Gen. 666, 43 id. 
39 or 47 id. 25 is in conflict with the views expressed herein, those 
decisions no longer will be followed. 

Based on the conclusions reached in 43 Comp. Gén. 39, it appears 
proper to view the retired pay which accrued during the periods 
Airman Robinson’s disability compensation was withheld by the 
Veterans Administration under 38 U.S.C. 3203(b) (2), as not being 
subject to his 1953 waiver of retired pay in favor of disability compen- 
sation. Such retired pay was subject to the 50 percent reduction pro- 
visions of section 3203 (a) (1), (b)(1). However, based on the Lorimer 
case any amounts of retired pay which were subject to withholding 
under the cited statutory provisions, may not be paid to the decedent’s 
sisters and brother. The balance of retired pay not subject to with- 
holding which accrued during the periods mentioned above is payable 
to the proper persons entitled thereto under 10 U.S.C. 2771. 

Payment. of arrears of pay, which includes retired pay, authorized 
to be paid to the classes of persons mentioned in 10 U.S.C. 2771, in- 
cludes, in clause (6), “Person entitled under the law of the domicile of 
the deceased member.” Under the rules of descent and distribution 
in the State of Illinois, a deceased’s brothers and sisters are entitled to 
share in his estate in equal parts if there is no surviving wife, child or 
parent and there is no distinction between the whole and half blood. 
See section 11, chapter 3, Rules of Descent and Distribution, Smith- 
Hurd Illinois Annotated Statutes. 

Accordingly, the voucher and supporting papers are returned here- 
with and if the voucher is amended to cover the retired pay which was 
not subject to withholding under 38 U.S.C. 3203(a)(1), (b)(1), 
payment is authorized thereon, if otherwise correct. 


[ B-168099 J 


Subsistence—Per Diem—Military Personnel—Training Duty Peri- 
ods—More Than One 


Members of the Army National Guard who incident to rotary wing aviation 
active duty training that will require more than 20 weeks to complete are issued 
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separate orders for less than 20 weeks each for two phases of training to be 
conducted at different locations may be paid per diem for the entire training 
period under the separate orders, whether or not the second period of duty 
immediately follows the completion of the first phase of the training. Revised 
paragraph M6001-1c(1) of the Joint Travel Regulations authorizes per diem for 
members of Reserve components ordered to active duty from home while they 
are at a permanent station for less than 20 weeks when Government quarters 
or mess, or both, are not available, and the regulation implements Public Law 
90-168, that in its legislative history does not indicate its provisions are not for 
application to separate periods of training. 

National Guard—Allowances—Per Diem—Training Periods 


The fact that orders directing an officer of the Army National Guard to report 
for three phases of continuous rotary wing aviation training to be held at two 
different locations for a period in excess of 20 weeks were revoked to substitute 
two separate orders of 18 weeks each for training at different locations, with a 
service break in-between, does not operate to deny the officer entitlement to per 
diem for the entire period of training. Public Law 90-168, which is implemented by 
revised paragraph M6001-1c(1) of the Joint Travel Regulations to provide per 
diem for members of Reserve components ordered to active duty from home 
while at a permanent duty station for less than 20 weeks, where Government 
quarters or mess, or both, are not available, containing no indication in its 
legislative history that it is not applicable to separate periods of training. 

To Major J. S. Medley, Department of the Army, November 17, 


1969: 


Further reference is made to your letter of August 11, 1969, 
AKPWO-F&A, requesting a decision whether payment is authorized 
on a submitted voucher in favor of First Lieutenant David H. Quinn, 
002-382-3592, Army National Guard, for per diem for training duty 
under the circumstances set forth in your letter. The request was 
assigned PDTATAC Control No. 69-38 by the Per Diem, Travel 
and Transportation Allowance Committee. 

By paragraph 5, Special Order No. 126, issued on July 15, 1969, 
by the Adjutant General, New Hampshire National Guard, Lieutenant 
Quinn was ordered from his home of record, Nashua, New Hampshire, 
for full time training duty in excess of 20 weeks. The orders required 
him to report on July 20, 1969, at U.S. Army Primary Helicopter 
School, Fort Wolters, Texas, to attend the primary phase of Rotary 
Wing Aviator Course (QS28C), Class No. 70-6, upon completion of 
which he was to proceed to U.S. Aviation School, Fort Rucker, 
Alabama, for phases II and III of the same course. 

Paragraph 5 of the orders of July 15, 1969, was revoked by para- 
graph 11 of Special Orders No. 126 also dated July 15, 1969. By para- 
graph 12 of the latter Special Orders No, 126 the member was directed 
to proceed from his home to Fort Wolters reporting July 20, 1969, for 
18 weeks’ instruction in phase I of Rotary Wing Aviator Course, and 
upon completion of such duty to return to the place where he entered on 
the duty and stand relieved from duty. Paragraph 13 of the same 
orders directed him to proceed from his home to Fort Rucker, reporting 
November 15, 1969, for 18 weeks’ instruction in phases II and III 
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of the Rotary Wing Aviator Course, and upon completion of such 
duty, to return to the place where he entered on the duty and stand 
relieved from duty. You say that departure from Fort Wolters is 
scheduled for Saturday, November 22, 1969, and that the reporting 
date at Fort Rucker is Tuesday, November 25, 1969. It is shown that 
Government quarters and mess are not available at Fort Wolters. 

Lieutenant Quinn’s claim is for travel allowance from Nashua to 
Fort Wolters and for per diem at Fort Wolters for the period July 20 
to 31, 1969. You say that per diem was denied under the provisions of 
paragraph M6001 of the Joint Travel Regulations which prohibits 
payment of per diem to members called to active duty for training of 
20 weeks or more as required by the original Special Orders No, 126. 
Also, you say that the oral denial of payment to this student. resulted 
in National Guard Bureau message of July 31. 1969, to all State 
Adjutant Generals requiring that all orders issued to students be 
corrected to reflect two separate orders of less than 20 weeks each. 

Lieutenant Quinn’s claim is submitted to determine: 

a. Entitlement to per diem under two separate orders issued for purpose 
of reducing one Full Time Training Duty (FTTD) period in excess of 20 weeks 
to one or more periods of less than 20 weeks when purpose of one such period 


of Full Time Training Duty (FTTD) is required to be performed at more than 
one installation. 

b. Entitlement to per diem or PCS allowances under one order issued for 
purpose of performing Full Time Training Duty (FTTD) period in excess of 
20 weeks at more than one point when: 

(1) Period of Full Time Training Duty (FTTD) required at each point 
igs equal but less than 20 weeks each, e.g. 18 weeks Fort Wolters and 18 
weeks Fort Rucker. (This situation applicable to Officer Aviation Training 
when Phase II and III occur during Christmas holidays). 

(2) Period of Full Time Training Duty (FTTD) required at eaeh point 
is not equal but less than 20 weeks each, e.g. 18 weeks Fort Wolters and 16 
weeks Fort Rucker. (This situation applicable to Officer Aviation Training 
beginning after Christmas holidays and ending prior to Christmas holidays). 

(3) Period of Full Time Training Duty (FTTD) required at each point 
is not equal but is 20 weeks or more at one'point,.e.g. 20 weeks Fort Wolters 
and 16 weeks at Fort Rucker. (This situation applicable to all Warrant 
Officer Candidate Aviation Training or to Officer Aviation Training when 
Ohristmas holidays fall during Phase I training at Fort Wolters). 


While all of your questions do not relate to the submitted voucher, 
you state that the training program began on July 20, 1969; that on 
the date of your letter you had received 110 claims: that claims are 
being filed at the rate of 55 each 2 weeks; and, that processing of ‘all 
claims is being withheld pending our decision. It is assumed, therefore, 
that your questions relate to vouchers before you for payment. 

In addition to the orders furnished by you we have ‘also received 
copies of two orders issued on August 3, 1969, by the Adjutant General, 
West Virginia National Guard, which apparently were issued sepa- 
rately pursuant to instructions in the National Guard Bureau message. 
Those orders require separate periods of duty at Fort Wolters for the 
period August 3 to December 5, 1969, for phase I of the Rotary Wing 
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Aviator Course and at Fort Rucker from December 10, 1969, to 
April 21, 1970, for phases II and III of the Rotary Wing Aviation 
Course. In all of the orders examined it is stated that travel of de- 
pendents and shipment of permanent change of station weight of 
household effects is not authorized. 

The Per Diem, Travel and Transportation Allowance Committee in 
transmitting your request invited our attention to an endorsed Com- 
ment No. 2, dated September 23, 1969, by the Chief, National Guard 
Bureau. In that comment it is contended that since paragraph 4b(1) 
(b), Army Regulations 350-5, lists the U.S. Army Primary Helicopter 
School (Fort Wolters) and the U.S. Army Aviation School (Fort 
Rucker) as separate installations, the training program here involved 
consists of separate courses of instruction at two schools and that 
under the definition of “permanent station” in paragraph M1150-10b, 
Joint Travel Regulations, members assigned to a course of instruction 
of less than 20 weeks at each school would be on temporary duty at 
each location. With respect to this latter comment, it may be noted 
that in each case the training duty station is the member’s only station 
and the place where his basic duty assignment is being performed. 
In that view, therefore, each location must be viewed as a permanent 
station for the purpose of travel allowances under .the provisions of 
37 U.S.C. 404. 

Section 404(a) of Title 37, United States Code, was amended effec- 


tive January 1, 1968, by section 3 of the act of December 1, 1967, Public 
Law 90-168, 81 Stat. 525, by adding clause (4) thereto to provide for 
payment, under regulations prescribed by the Secretaries concerned, of 
travel and transportation allowances to a member of a uniformed 
service 


when away from home to perform duty, including duty by a member of the 
Army National Guard of the United States or the Air National Guard of the 
United States, as the case may be, in his status as a member of the National 
Guard, for which he is entitled to, or has waived, pay under this title. 

In 48 Comp. Gen. 301 (1968), it was stated that the purpose of section 
3 of Public Law 90-168 is to permit the payment of per diem to re- 
servists ordered from their homes for short periods (less than 20 
weeks) of active duty training at training duty stations other than at 
military installations where Government quarters and mess are avail- 
able, and it was held that the provisions of 37 U.S.C. 404 (a) (4) simply 
provide authority for the payment of per diem on that basis even 
though such training duty stations in fact are the members’ basic posts 
of duty (permanent duty stations). 

The law is broadly stated and its legislative history shows that the 
entitlements which it authorizes are.to be provided by appropriate 
regulations. Certain revisions of provisions of the Joint Travel Regu- 
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lations relating to Public Law 90-168 were made effective July 9, 1969, 
on the basis of 48 Comp. Gen: 517 (1969), and B-152420, July 8, 1969. 
Paragraph M6001-1c(1) asso revised authorizes per diem for members 
of Reserve components ordered to active duty while at the permanent 
station “when the period of active duty contemplated by the orders is 
for less than 20 weeks” and Government quarters or Government mess, 
or both, are not available. 

In the cases here involved the members were ordered to active duty 
for rotary wing aviation training. And, while the completion of such 
training requires more than 20 weeks, it is conducted in separate periods 
of less than 20 weeks at different locations. The successful completion 
of phase I of the training duty appears to be a condition precedent to a 
continuation of the training. However, we perceive no legal objection 
to the issuance of separate orders covering the period of duty at each 
separate location, even though the second period of duty follows shortly 
after the completion of the first period. Clearly separate orders would 
be needed when service operational requirements resulted in any sub- 
stantial delay in the start of the duty at the second location and we 
find nothing in the legislative history of Public Law 90-168 indicating 
that its provisions are not for application to each period of duty in 
such cases. 

The fact that prior revoked orders may have been issued directing the 
performance of the training duty on a continuous basis affords no basis 
for concluding that the subsequently issued separate orders are illegal 
insofar as they have a prospective application and they are not incon- 
sistent with the governing regulations. 

Accordingly, since in Lieutenant Quinn’s case and in each of the 
situations presented by you neither the duty under instruction at Fort 
Wolters nor the duty under instruction at Fort Rucker exceeds 20 
weeks excluding the Christmas holidays, per diem allowances as pro- 
vided in Part E of the Joint Travel Regulations are authorized at each 
of those locations when Government quarters and mess are not 
available. 

The voucher in favor of Lieutenant Quinn is returned for payment 
in accordance with the conclusions reached herein and payment in the 
other cases referred to by you is authorized provided, of course, that 
the circumstances in those cases are the same as those in Lieutenant 
Quinn’s case. 


[ B-166846 J 
Bids—Qualified—All or None—Definite Quantities 


A low bid submitted on an all or none basis under an invitation reserving to the 
Government .an option to increase by 50 percent the number of air conditioning 
units solicited, and an option to purchase both interim and long leadtime repair 
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parts for the units was not a qualified bid that eliminated the Government’s option 
reservations and the award to the bidder is valid. The “all or none” condition only 
indicated the bidder’s unwillingness to accept an award for less than the definite 
quantity stated in the invitation and by this effort to protect itself from the 
possibility of an award for a lesser initial quantity pursuant to standard form 
33A, and the bidder did not intend to include the option items on which the 
Government reserved the right to make an award at a later time. 


To the A. G. Schoonmaker Company, Incorporated, November 19, 
1969: 


Further reference is made to a.telegram dated May 2, 1969, as sup- 
plemented by letters of May 8, 23, 27 and June 17, 1969, protesting, on 
behalf of A. G. Schoonmaker Company, Incorporated (Schoonmaker), 
against award by the Department of the Navy of a contract to Ameri- 
can Air Filter Company, Incorporated (AAF), under invitation for 
bids No. N00019-69-B-0056, issued February 28, 1969, by the Naval 
Air Systems Command (NAVAIR), Washington, D.C. 

The procurement under item 1 required a quantity of 50 trailer 
mounted, diesel: powered, air conditioning units, model NR-10. Other 
items included related data publications, engineer-drawings and first 
article approval testing. Item 3, calling for provisioning documenta- 
tion, was explained at page 5 of the bid schedule as follows: 


Item 3—The Provisioning Documentation and services shall be prepared in ac- 


cordance with Specification MIL—P-21873 and Addendum 1, attached hereto en- 
titled “Provisioning Requirements Statement.” When documentation and services 
cannot be provided in a time frame to permit the selection and acquisition of 
spares and repair parts, through’ normal provisioning process, to support the 
scheduled delivery/operational dates of Item 1, the Interim Repair Parts option 
Item 6 may be exercised. 


Items 6 and 7 covered interim repair parts and long leadtime repair 
parts respectively, and as to these two items the bid schedule included 
the preprinted word “Option,” where the fixed price would otherwise 
have been inserted. Also with respect to items 6 and 7 the schedule 
provided at page 5: 


Item 6—The Interim Repair ‘Parts shall be as determined by the requiring 


activity, Aviation Supply Office, Philadelphia, in accordance with Specification 
MIL-P-21873 and Addendum 1, attached hereto entitled ‘Provisioning Require- 
ments Statement.” 


Item 7—The Repair Parts shall be as determined by the requiring activity 
Aviation Supply Office, Philadelphia as a result of the provisioning conference 


held in, accordance with MIL—P-21873 and Addendum 1, attached hereto entitled 
“Provisioning Requiremerts Statement.” 

The invitation called for a total aggregate price excluding items 
6, 7 and 9 and reserved the right under an option clause to increase the 
quantity of item 1 by 50 percent either at time of award or within 
120 days thereafter. Thirteen bids were opened on April 30, 1969, with 
your total bid price low in the amount of $692,200, allowing $20,000 
for item 8, first article approval testing. AAF, the second low bidder 
at $693,726 (allowing $22,852 for item 8, first article approval test- 


410-893 O - 71 - 23 





326 DECISIONS OF THE COMPTROLLER GENERAL [49 


ing, had inserted at the top of page 3, of the bid schedule the legend, 
“Bid on all or none basis.” Also a letter accompanying the AAF 
bid stated : 

With reference to the contract requirement for First Article Approval Testing 
(Item 8), and in accordance with Article 46 of the Additional Solicitation 
Instructions and Conditions, we wish to submit an alternate offer based on 
waiver of the First Article test requirement. In the event that the First Article 
Approval Test requirement is waived by the Government, there will be no cost 
for Line Item 8, and the pricing of all other line items will remain unchanged. 
In other words, our total contract price of $693,726, is reduced to $670,874 (a 
net reduction of $22,852) in the event that the Government elects to accept 
our alternate offer based on exclusion of the First Article Approval Test 
requirement. 

Article (46) “Waiver of Requirement for First Article Approval,” 
of the invitation permitted the bidder to identify any previous con- 
tract under which the Government had accepted identical or similar 
items from the bidder and provided for waiver of first article ap- 
proval with consequent reduction in price of the amount included in 
the bid therefor. The AAF bid identified contract No. Nv0019-67-C- 
0606 as one under which the Government had accepted the identical 
or similar items, as a result, NAVAIR waived first article approval 
testing and determined AAF to be the low responsive, responsible 
bidder at $670,874. Due to the urgency of the procurement, a deter- 
mination to award despite the pendency of a protest was made pur- 
suant to Armed Services Procurement Regulation (ASPR) 2-407.9 
(b) (3). The contract was awarded to AAF on May 20, 1969. 

It is contended on behalf of Schoonmaker that by bidding on an 
all or none basis, AAF required that the contract incorporate the 
additional option quantity of 25 for item 1 and an authorization to 
furnish all items listed, including 6 and 7, thus eliminating the Gov- 
ernment’s right to order these items at its option and, with respect to 
items 6 and 7, calling instead for concurrent ordering to the extent 
authorized by specification MIL-P-21873 which was part of the in- 
vitation for bids. With respect to items 6 and 7 you point out that 
AAF, the only bidder who had previously produced and delivered 
the model NR-10 air conditioner for NAVAIR, was in the best posi- 
tion to know the interim repair parts and long leadtime items which 
were required for adequate support in the field. You assert that such 
a bidder who could compute his bid prices on the basis of manufactur- 
ing interim repair parts and long leadtime items concurrently with 
manufacture of units under item 1 would be in a favorable competitive 
position. Further you contend that Schoonmaker’s bid prices would 
have been substantially lower if it could have bid on the same basis. 
In sum, it is your position that the use of the all or none provision 
rendered the AAF bid nonresponsive as in conflict with the Govern- 
ment’s options to increase the item 1 quantity and to order under items 
6 and 7 or, at the least, that the bid was ambiguous. 
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You also note that the extension of the delivery schedule by 60 days 
under the terms of amendment No. 8 to the invitation is inconsistent 
with the determination that award should not be withheld pending our 
decision. You state that the lack of urgency is supported by the fact 
that the invitation for bids required item 1 to be preserved and packed 
for domestic shipment only. 

We cannot agree that the inclusion of the all or none provision in the 
AAF bid could reasonably be interpreted to eliminate the Govern- 
ment’s options to increase the quantity of item 1 or with respect to 
placing orders under items 6 and 7. In addition to the schedule pro- 
visions already quoted relating to the items, it is indicated on page 
13 of the schedule that spare parts shall be delivered as specified by the 
document that exercises the option. Under item 6 the option is to be 
exercised “if at all” within 210 days after contract award; under 
item 7 the option is to be exercised “if at all” by written change to 
the contract. At page 15 of the schedule the following provision 
appears: 

REPAIR PARTS OPTION 

There is hereby created an option in behalf of the Government to purchase | 
from the Contractor, at fair and reasonable prices, repair parts in the range | 
and quantity determined necessary by the Government to support the equipment | 
being procured. This option is exercisable for a period of two (2) years after 
acceptance by the Government of the last production end item procured under 
item 1 of this contract. Exercise of this option will be by written notice from 
the Requiring Activity for Item 7 herein. 

If, as you contend, the effect of AAF’s all or none condition was to 
eliminate the Government’s option either to order or not to order items 
6 and 7, then the bid must be regarded as materially qualifying the 
terms of the invitation for bids. Further, if those items are included 
in the contract award they should be evaluated to determine the low 
bidder, an impossibility since at time of award they could neither 
be priced nor identified. However, we think this invitation is con- 
trolled by the precedent established in B-129322, November 16, 1956. 
In that case, the invitation for bids called for the manufacture of 
465,980 pairs of trousers. Also, the Government reserved the option 
to order subsequent to award an additional quantity up to 50 percent 
of the base quantity. In the space provided for the bidder to insert 
the quantity bid on, the low bidder inserted the legend “465,980 (ea.) 
plus option—All or None.” We held that the proper interpretation 
of the legend was that the bidder wished to indicate that he was not 
willing to accept an award for less than 465,980 pairs of trousers and 
that at the same time he was not precluding the award of the option. 
In other words, notwithstanding the use in the low bid of the phrase 
“plus option” the all or none qualification was limited to the quan- 
tities definitely specified for award under the terms of the invitation 
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for bids and did not include any quantities which under the terms 
of the invitation for bids the Government reserved the option to 
award at a later time. We think the same conclusion is required here. 
The reasonable interpretation of the condition in the low bid in this 
case is that the bidder wished to protect himself from the possibility 
that a quantity of less than the 50 units called for under item 1 could 
be awarded pursuant to paragraph 10(c) of the standard form 383A, 
entitled “Solicitation Instructions and Conditions,” which provides in 
pertinent part as follows: 

(c) The Government may accept any item or group of items of any offer, 
unless the offeror qualifies his offer by specific limitations. * * *; AND THE 
GOVERNMENT RESERVES THE RIGHT TO MAKE AN AWARD ON ANY 
ITEM FOR A QUANTITY LESS THAN THE QUANTITY OFFERED AT THE 
UNIT PRICES OFFERED UNLESS THE OFFEROR SPECIFIES OTHER- 
WISE IN HIS OFFER. 

Further, we find nothing in the record which shows the AAF pur- 
posely bid low on items used in the evaluation relying on known 
quantities of the option items. The abstract shows that the AAF bid 
price of $13,365 a unit on item 1 is $65 higher than your unit price 
of $13,300. It is, however, true that all offerors do not have the fami- 
liarity with the drawings and data equal to the firm who previously 
produced the equipment; the same is true in any procurement involv- 
ing prior producers. A natural competitive advantage of this type 
is one which the procurement laws do not recognize as unlawful or 
even necessarily undesirable. 

Joncerning your question on the need for the change in delivery 
schedules effected by amendment No. 8 to the invitation for bids, the 
NAVAIR report states that the extension of delivery schedules was 
intended to provide sufficient time for fabrication and testing of the 
first articles and the production units. Rather than showing a lack 
of urgency, this necessary change made a prompt award even more 
important in order to meet fleet needs. Regarding the packaging for 
item 1, it is explained that while the units are for use in Southeast 
Asia, the packing requirements for this type of equipment are mini- 
mal. Normally, the units are tied down and the tires are blocked. 
They are not packaged or crated regardless of shipping destination. 

Since the facts and circumstances shown by the record before us 
do not establish that the AAF bid qualification altered or nullified 
in any way the requirements of the Government, we find no basis for 
holding the award as made to be invalid. 


Accordingly, your protest is denied. 
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[ B-165110J 


Compensation—International Dateline Crossings 


Under the rule that generally an employee’s pay may not be increased or de- 
creased because of crossing the international dateline, an employee stationed in 
Hawaii—three time zones and 22 hours travel time difference away from his 2- 
week temporary duty assignment in Wake Island—who departed Honolulu Mon- 
day at 10:20 a.m. and arrived in Wake Island at 1:15 p.m. on Tuesday properly 
was paid for 40 hours at regular pay, plus overtime, for the first week of his 
temporary assignment, but incident to the second week of the assignment when 
he left Wake Island at 8:45 a.m. on Friday arriving in Honolulu at 3:30 p.m. on 
Thursday, he should not have been excused from work on Friday, and if he had 
been directed to work he would not have been entitled to additional pay for that 
day. 


To R. J. Schullery, Department of Transportation, November 21, 
1969: 


We refer to your letter of October 22, 1969, concerning the pay and 
duty hours of employees of the Federal Aviation Administration when 
they are required to cross the international dateline on official travel 
in the performance of their assigned duties. 

The case presented involves an employee officially stationed in Hono- 
lulu, Hawaii, who was assigned to perform 2 weeks temporary duty at 
Wake Island. Since Honolulu is located in the second time zone east of 
the international dateline and Wake Island is located in the first time 
zone west of the international dateline there is a time difference of 22 
hours between the two locations. The employee left Honolulu at 10 :20 
a.m. on a Monday and arrived in Wake Island at 1:15 p.m. on Tues- 
day. Elapsed travel time was apparently 4 hours, 55 minutes. For that 
week the employee was paid for 40 hours work at his regular rate and 
8 hours overtime for work actually performed on Saturday. The fol- 
lowing week he left Wake Island at 8:45 a.m. on Friday arriving in 
Honolulu at 3 :30 p.m. on Thursday. The elapsed time of that travel was 
apparently 4 hours, 45 minutes. Since the employee had worked 4 days 
at Wake Island and traveled one day during the second week in ques- 
tion he was not required to report for work on the Friday which began 
after his arrival in Honolulu. 

The employee’s pay for the first of the 2 weeks involved was based on 
decision 48 Comp. Gen. 233 (1968) in which we held that an em- 
ployee’s pay should not decrease because of the day lost crossing the 
international dateline in a westward direction. Regarding the treat- 
ment of the employee concerned and others who cross the international 
dateline in an eastward direction you ask : 

1. May the employee properly be excused from duty on Friday, 26 September 
1969 after his return to Honolulu, without charge to leave? 

2. If the employee had been directed to work his regular tour of duty on Fri- 
day, 26 September 1969 would he be compensated for eight hours of base pay or 


would he receive eight hours at overtime rates, since these eight hours of duty 
are in excess of 40 hours in the administrative workweek? 
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In 48 Comp. Gen. 233 (1968) we held in line with a longstanding 
administrative practice that an employee’s pay was not to be increased 
or decreased merely because of the crossing of the international date- 
line but recognized there might be special situations to which that rule 
could not be applicable. However, on the basis of the circumstances re- 
lated above, we see no reason why the rule expressed in that decision 
would not be applicable here. 

Accordingly, in answer to the questions presented, the employee 
should not have been excused from work on the day after his arrival 
in Honolulu and if he had been directed to work he would not have 
been entitled to additional pay for that day. 


[{ B-166170 ] 
Bids—Discarding All Bids—Compelling Reasons Only 


The cancellation of an invitation for bids that contemplated a 1-year require- 
ments type contract for motor vehicle repair parts and asked bidders to quote a 
discount from price lists included in the invitation, or as an alternative to quote 
separate discounts.on “common parts” and “captive parts’? was not justified on 
the basis that the bids received could not be evaluated as bidders were not re- 
quired to commit themselves to any price lists prior to bid opening, and that the 
low bid offering 20 percent and 50 percent discounts was unbalanced. Absent an 
affirmative showing the Government’s needs could not be satisfied, there was no 
“compelling reason” within the contemplation of paragraph 2—404.1 of the Armed 
Services Procurement Regulation for discarding the bids, and as bid unbalancing 
per se does not automatically preclude award, the low bid should be considered 
for award. 


Bids—Unbalanced—Evidence 


A low bid to furnish motor vehicle repair parts that offered a 20 percent discount 
on “common parts” available from several sources and 50 percent on “captive 
parts” procured from manufacturers or franchised dealers, is not an unbalanced 
bid per se automatically precluding an award to the bidder in the absence of evi- 
dence the discounts offered constituted an irregularity that affected fair and 
competitive bidding and, therefore, the low bid may be considered for award. It is 
in the best interest of the Government through appropriate invitation safeguards 
to discourage the submission of unbalanced bids based on speculation as to which 
items are purchased in greater quantities, and the contracting agency to eliminate 
the problem in the future will require bidders to cite only one discount on both 
common and captive parts. 


To the Secretary of the Air Force, November 24, 1969: 

By letter dated August 18, 1969, the Chief, Procurement Operations 
Division, DCS/S&L, furnished a documented report to our Office on 
the protest of Dover Auto Electric, Inc. (Dover), against the cancella- 
tion of invitation for bids (IFB) No. F07603-69-B-0146, issued De- 
cember 23, 1968, by the Base Procurement Office, Dover Air Force 
Base, Delaware. The IF 13 was considered in our decision B-166170, 
April 4, 1969, to Wheeler Brothers, Inc. (Wheeler), wherein we denied 
Wheeler’s protest. concerning the proper evaluation of the prompt 
payment discount in the Dover bid and found that the proposed award 
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to Dover was “fully in accordance with the requirements of the pro- 
curement regulations and statutes, as well as with the terms of the 
subject invitation.” 

The IFB contemplates a 1-year requirements type contract for sup- 
plying motor vehicle parts for repair and servicing of automobile 
vehicles at Dover Air Force Base. The schedule of items appears under 
Item E on page 5 of the bid schedule. Item I, entitled Basic Bid, re- 
quired the bidders to quote a discount from retail prices for all parts 
and accessories listed in price lists included in Appendix B, which is a 
six page index of motor vehicle and equipment price lists identified by 
each manufacturer’s name, by part or parts, and, in most instances by 
date. As an alternate, separate discounts could be quoted on “com- 
mon parts” and “captive parts,” common parts being defined in the bid 
schedule as those available from several listed sources, and captive 
parts as those available only from the manufacturer or his franchised 
dealers without substitution. 

Item II required an hourly rate charge for operation of store during 
nonduty hours for an estimated 100 hours. 

Estimated dollar amounts of purchases of each class of parts were 
stated, and the invitation provided for an aggregate award on the basis 
of net price after discount for Items I and II, or for Items Ia, Ib and 
II. 

Item III provided for furnishing of “non-price-listed” items, which 
are defined as parts which are either not listed in any published price 
lists or are contained in a price list not made a part of the contract 
(i.e., not in Appendix.B). Payment for such parts was to be made at 
invoice cost to the contractor less all discounts, plus transportation 
charges and a fixed schedule of monthly service charges prescribed in 
Item G, which varied according to total dollar value of non-price- 
listed items furnished during the month. No estimate of purchases was 
made by the Government for such item. 

Item H of the bid schedule, entitled “Parts Price Lists and Bid- 
ding,” provided as follows: 

Parts Price Lists and Bidding. Parts price lists must be designated to cover 
new, rebuilt, and exchange parts that are so listed by parts manufacturers, re- 
builders, or vehicle manufacturers for the vehicle fleet listed herein. The price 
charged by the contractor for parts on price lists under this contract will be 
suggested retail list price contained in the applicable price list in effect at the 
time of the sale, less the discount offered under bid schedule—schedule of items. 
Bids will be based only upon this aggregate approved list. (Appendix B). Bids 
qualified to delete furnishing parts or supplies for any of the types of equipment 
listed herein will be considered non-responsive. On the effective date of the 
contract, the contractor will have in the on-base store one copy of each price 
list, extracted from the amendment referenced above, which he intends to use 
in the performance of the contract. Said list shall be current as of the date of 
award. After award, additional required lists may be used upon mutual agree- 


ment between the Contractor and the Contracting Officer. Prices paid for parts 
will constitute full compensation for labor, parts, overhead, profit and/or other 
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incidental expenses, with the exception of charges for nonduty hour operations 
or non-price-listed items which are covered as separate items of the bid schedule. 


Item WW reads, in pertinent part, as follows: 


CONTRACTUAL CONTENTS: This Invitation for Bids consists of the follow- 
ing listed documents which will be included in any contract awarded as a result 
of this IFB: 








* * * * * * 


(d) Appendix B, Approved Consolidated Index of Motor Vehicle and Equip- 
ment Parts Price Lists, dated 29 November 1968. 

The three bids received by the procuring activity were opened on 
January 21, 1969, as scheduled, and were evaluated in accordance with 
the IFB provisions, and the apparent low bid was that of Dover, 
who submitted an aggregate evaluated bid of $159,168 on the Alternate 
items as follows: 20 percent discount on Item Ia common parts and 50 
percent on Item Ib captive parts. 

By telegram of February 12 Wheeler, the second low bidder, pro- 
tested the contracting officer’s proposed award to Dover. After our 
denial of the protest in our decision of April 4, 1969, for the reasons 
stated therein, the contracting officer recommended award to Dover 
and forwarded the contract file to Headquarters, Military Airlift 
Command (MAC), Scott Air Force Base, for review and approval. 
MAC, however, disapproved the proposed award by memorandum of 
June 3, 1969, and in line with MAC’s instructions the contracting 
officer advised each bidder by letter dated June 13 that the IFB would 
be canceled and the requirement readvertised for the following 
reasons : 
a. Inasmuch as the IFB did not require bidders to commit themselves to any 
price lists prior to bid opening, the bids cannot be properly evaluated. 

b. Statistics compiled by Air Force Logistics Command in response to their 
Sept. 1968 survey clearly show that discounts of 20%, for common parts and 50% 
for captive parts are unbalanced unless there are extraordinary pricing factors. 

By letters dated June 17 and 23, 1969, copies of which were fur- 
nished to our Office, Dover protested to the procuring activity against 
the MAC decision to readvertise the procurement after the bids had 
been opened. The substance of the protest is that the IFB requires 
commitment to the price list in Appendix B and clearly states the 
procedure for supplementing such price lists after award. Further, 
Dover takes issue with the argument by MAC that its bid, with the 
20 percent discount on common parts and the 50 percent discount on 
captive parts, is unbalanced, on the premise that such argument is not 
relevant inasmuch as the [FB also made clear that award would be 
granted to the low dollar bidder, 

The report on Dover’s protest indicates that the identical require- 
ment is to be readvertised in substantially the same format as the 
subject IF'B, including an Appendix B, with only major change occur- 
ring in Item H. MAC proposes to amend this clause to allow bidders 
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to submit additional price lists to the lists contained in Appendix B, 
prior to bid opening. Upon receipt of these lists, the solicitation would 
be amended to incorporate them in an aggregate approved price list 
schedule, and bidder’s would be required to identify in their bids those 
price lists in Appendix B, as amended, which they propose to use 
under the contract. Also, bidders could cite only one discount for 
common and captive parts. Additional language would bind the con- 
tractor to furnish all common parts from price lists included in, and 
subsequently added to, the contract unless the contracting officer deter- 
mines that the contractor is unable to obtain any price list to cover 
particular common parts, in which event the parts will be treated as 
non-price-listed parts. 

The process of evaluation and award in formal advertising can be 
said to embody two considerations: (1) that bids should be evaluated 
and contracts awarded on the basis of equal treatment of bidders in 
order to maintain and strengthen the competitive system, and (2) 
that the Government should obtain the most advantageous contract 
possible. See 10 U.S.C. 2305; Nash and Cibinic, Federal Procurement 
Law (1966) p. 198. The rejection of all bids after opening is objec- 
tionable because the publicizing of bids without award tends to dis- 
courage competition, thus compromising the first consideration cited 
above. For this reason, rejection of bids and cancellation of an invita- 
tion after bids have been opened are not justified without compelling 
reasons. See Armed Services Procurement Regulation (ASPR) 2- 
404.1; also, 36 Comp. Gen. 62 (1956). 

MAC’s argument for readvertisement of the procurement in this 
instance is threefold. First, MAC claims that Item H in its present 
context is not clear and does not commit the bidders to the use of any 
price lists with the results that (1) the bids cannot be properly eval- 
uated and (2) many parts for which discounts are bid against price 
list estimates may ultimately fall into the non-price-listed parts cate- 
gory thereby rendering the proffered discounts fictitious. Second, 
MAC argues, even if Item H could be interpreted as requiring bid- 
ders to use all of the price lists in Appendix B, this is not practical 
since all such lists are not available. Third, MAC contends that the 
low Dover bid is unbalanced in view of the high discount offered on 
captive parts since it is common knowledge that much higher dis- 
counts can be expected for common parts than for captive parts. 

On the issue of the basis for evaluation of bids, Item H requires 
that bids be based on the price lists in Appendix B, and Item E 
states that “discounts * * * are from Suggested Retail List 
Price * * *in contract price lists described in Appendix B.” We 
believe that both provisions provide a realistic basis for bidding and 
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for the proper evaluation of bids. Further, no bidder raised any ques- 
tion as to such provisions, and it appears that all bidders based their 
discounts on the Appendix B price lists and consequently must be 
regarded as having bid on a common basis. Accordingly, we are unable 
to accept the position of MAC that there was no common, fixed, equal 
basis for bidding. 

As to the argument that bidders were not committed to any price 
lists, which rests on the asserted inadequacy or ambiguity of Item H, 
we do not concur with such view. A primary rule of contract con- 
struction requires that the meaning of a contract be gathered from the 
instrument as a whole and that all provisions be given effect if pos- 
sible with no provision being construed as being in conflict with an- 
other unless no other reasonable interpretation is possible. Hol-Gar 
Manufacturing Corporation v. United States, 169 Ct. Cl. 384, 351 
F. 2d 972, 979 (1965), and court cases cited therein. In light of the clear 
language of Item WW incorporating into any contract awarded under 
the IFB the price lists contained in Appendix B without stating any 
exceptions, which provision also was not questioned by any bidder 
prior to bid opening, it is our view that absent any other language in 
the IFB providing that a bidder could elect to bind himself to less 
than all of the Appendix B price lists, bidders were bound to use all 
of such price lists unless the bids indicated otherwise, in which case 
the bids would have been nonresponsive to the IFB. There is no in- 
clication that any of the three bidders listed any exceptions to Ap- 
pendix B in their bids. 

In line with the foregoing, we do not believe that a general state- 
ment that past experience indicates that all price lists in Appendix B 
are not available affords an adequate basis for rejection of the exposed 
bids. Rather, we believe that nothing Jess than an affirmative showing 
that neither the low bidder nor any of the other bidders will be able to 
fulfill the Government’s needs, i.e., support of the vehicles and equip- 
ment listed in Appendix A, from the Appendix B price lists will satisfy 
the “compelling reasons” requirement of ASPR 2-404.1 so as to 
justify the action directed by MAC. 

As to MAC’s position that the low bid is unbalanced in view of the 
fact that the discount offered on captive parts is higher than the dis- 
count offered on common parts, reference to the statistics compiled 
by the Air Force Logistics Command, which MAC cites as support for 
its position, shows that in 1964 the discounts ranged from 5 to 57 
percent on common parts and from 5 to 25 percent on captive parts, 
while in 1968 the figures were 10 to 58 percent on common parts and 5 to 
30 percent on captive parts. Further, while in most instances the cap- 
tive parts discounts were lower than the common parts discounts, the 
1968 statistics show that three activities (Edwards, Charleton and 
McConnell Air Force Bases) reported captive discounts which were 
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equal to or higher than the common discounts. In the circumstances, we 
do not believe that the discount statistics alone justify the conclusion 
that Dover’s bid is unbalanced. In addition, although MAC has at- 
tached significance to the absence of evidence of extraordinary cireum- 
stances to justify Dover’s bid, there is nothing in the record to show 
that all factors considered, as contemplated by the memorandum dated 
September 2, 1964, from Air Force Logistics Command to the procur- 
ing activities on the matter of contracts for operation of on-base motor 
vehicle and equipment repair stores, the prices quoted by Dover are 
not reasonable. 

As to the matter of unbalanced bids generally, it is our view that it 
is in the best interest of the Government to discourage, through appro- 
priate invitation safeguards, the submission of unbalanced bids based 
on speculation as to which items are purchased in greater quantities. 38 
Comp. Gen. 572 (1959). However, bid unbalancing per se does not 
automatically operate to invalidate an award of a contract to a bidder. 
See B-161928, August 8, 1967. Further, the IFB provided for separate 
discounts on common parts and captive parts at the option of the bid- 
ders, and there is no evidence that Dover’s discounts on these two kinds 
of parts constituted irregularity of such a substantial nature as to affect 
fair and competitive bidding. See B-164736, December 2, 1968. (We 
note that the MAC proposal to eliminate this problem of unbalanced 
bids by requiring bidders to cite only one discount for both common 
and captive parts in a revised IFB may effectively eliminate this 
problem. ) 

In the circumstances, we are unable to conclude that the existing 
record justifies discarding of the bids and readvertisement of the pro- 
curement. Accordingly, unless it is determined that other valid reasons 
exist for the rejection of Dover’s bid, it should be considered for 
award. 

We are transmitting a copy of this decision to the protesting bidder. 
The file forwarded with the report of August 18 is returned. 


[ B-167595 J 
Bids—Unbalanced—Evidence 


Upon the unequivocal confirmation of an apparent unbalanced low bid on motor 
vehicle parts and accessories that offered discounts of 36 percent on “common 
parts” and 60 percent on “captive parts,” acceptance of the bid was proper, for 
an unbalanced bid is not automatically precluded from consideration in the 
absence of evidence of irregularity, and the contracting officer properly held that 
bidders who had failed to identify price lists were bound by the lists included 
in the invitation, and that the low bid was responsive, notwithstanding the bidder 
did not have on hand at the time of award, all the price lists to which committed 
under the contract. The correction of mislabeled parts will be advantageous to 
the Government, without subverting the contract, and the Government in keep- 
ing with the spirit of the contract, will not request a part by brand name to 
obtain the higher discount. 
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Contracts—Protests—Award Approved—Prior to Resolution of 
Protest 


Where an award of a new contract would cost the Government substantially less 
than continuing to procure motor vehicle parts and accessories under an existing 
contract by exercising the contract option, the determination by the contracting 
officer not to exercise the option and to award a new contract to other than the 
incumbent contractor prior to the resolution of its protest filed with the United 
States General Accounting Office was within the authority granted under para- 
graph 2-407.9(b) (2) and (8) of the Armed Services Procurement Regulation, 
prescribing the criteria for making an award prior to a determination on a pre- 
award protest, and paragraph 1-1505(c) of the regulation, providing criteria 
for the exercise of options. 


To the Wheeler Bros., Inc., November 24, 1969: 


We refer to your protest by telegram dated July 30, 1969, as supple- 
mented by briefs and correspondence submitted by your attorneys, 
against the award by the Department of the Air Force of contract 
FO8650-70-C-0035 to McCotter Motors, Inc. (McCotter) under in- 
vitation for bids (IFB) FO3650-69-B-0124, issued June 18, 1969, by 
Headquarters, Air Force Eastern Test Range (AFETR), Patrick 
Air Force Base, Florida. The protest also encompasses the administra- 
tion and performance of the contract. 

The contract covers the requirements of Patrick Air Force Base, 
Cape Kennedy Air Force Station, and Headquarters Kennedy Space 
Center, Florida, for commercial parts and accessories for motor ve- 
hicles and other equipment specified in Appendixes A and D to the 
IFB from date of award (August 4, 1969) through July 31, 1970. 
The requirements for Patrick Air Force Base and Cape Kennedy Air 
Force Station are combined under Part VIII, and the requirements for 
Headquarters Kennedy Space Center are covered by Part IX. Your 
protest concerns only Part VIII, which was awarded to McCotter. 
(Part LX was awarded to you.) 

Part I of the IF B, relating to scope of contract, provided that price- 
listed and non-price-listed parts shall be furnished as required under 
the contract, and parts for support equipment shall be only those which 
have application to motor vehicles. 

Part III included the following pertinent definitions: 

(c) Support Equipment. Equipment utilized in the general support of opera- 
tions. Examples are tow bars, aircraft starters and engine heaters, cargo ladders, 
— carts, cep ete. 


(h) Common Part A part that is anneal by more than one at 


thereby becoming available from more than one source of supply in the com- 
petitive commercial replacement parts system. For example, if a particular part 
for an International vehicle must be obtained from International or their dealers, 
the part is “captive.” However, if the part or a substitute part also can be ob- 
tained from other manufacturers or dealers, the part is “common” regardless of 
where it is obtained. A seal for a Ford vehicle which can be obtained from sources 
other than the Ford parts distribution system is “common” even though the box 
it comes in may be marked “FOR FORD MODEL YEAR 
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(i) Captive Part. A part (1) manufactured or controlled by a single source 


and available only from the manufacturer or his dealers and (2) not available 
under the provisions of paragraph (h) above. A common part requested by the 
Government by brand name becomes a captive part. 

(j) Non-Price-Listed Part. Any part which is not included in the price lists 


indexed in Appendix “RB” of this contract. 


. * cm . 
(0) Centrally Managed Part. Any part centrally procured, stocked, and issu- 


able by other Government agencies; e.g., AF, DSA, Army, etc. 


Part IV, entitled “PARTS AND SUPPLIES NOT TO BE FUR- 
NISHED,” reads, in part, as follows: 


(a) Centrally Managed Parts. Those parts as defined in Part III, paragraph 


(0) above will not be furnished under this contract except (1) at the option of 
the Government, and then only upon the written authorization of the Central 
Manager or his authorized representative, or (2) as authorized below: 
[a] DSA centrally managed motor vehicle parts when the line item value 
is $10,00 or less (Stock List Price), 
[b] GSA stores items when the order value is $25.00 or less (Stores Stock 
Catalog Price), 
{c] Federal Supply Schedule items when the minimum order is $50.00 or 
as otherwise provided in the Schedule (FSS Price), 
{ad} Urgent or emergency requirements that cannot be delivered in the 
time required throtigh normal supply channels. 


Part V, entitled “PRICE LISTS” reads, in part, as follows: 


(a) Appendix “B” consists of an alphabetical index of price lists approved for 
use under the contract. The index identifies price lists which : 
(1) except for rebuilt parts are in national distribution ; 
(2) cover new, rebuilt, and exchange parts by parts manufacturers, re- 
builders, and vehicle manufacturers ; 
(3) are current as of the date of the solicitation; and 
(4) provide adequate coverage for the Vehicle fleet listed in Appendix “A” 
and Appendix “D.” 

(b) If an offeror desires to submit additional price lists, he is encouraged to 
do so; however, identification of these lists must be submitted to arrive at the 
office issuing this solicitation at least ten days prior to the date scheduled for 
opening of offers. Any additional price lists that are approved for use by the 
Government. will be incorporated in the consolidated schedule by issuance of an 
amendment to this solicitation. Each offeror, in his offer, shall identify those 
price lists found in Appendix “B,” as amended, that he proposes to use during 
the contract. Failure to show adequate price list coverage of parts necessary to 
support the vehicles specified in Appendix “A” and Appendix “D” shall be cause 
for rejection of the offer. 

(ec) On the effective date of the contract, the Contractor shall have in the on- 
base store one copy of each selected parts price list or catalog. Hach parts price list 
shall be current as of the date of award of this contract. Thereafter, additional 
required lists may be used upon mutual agreement between the Contractor and 
the Contracting Officer and as evidenced by appropriate contract modification. 


Part VIII set forth six items of motor vehicle and equipment parts 
and accessories and one item covering operation of parts stores during 
nonduty hours when required. Discounts were solicited from the list 
price in contract price lists described in Appendix B and for price lists 
of manufacturers identified in Item 4 of Part VIII. Item 4, covering 
captive parts with a Government estimate of $892,426, listed numerous 
manufacturers and provided space for bidders to check the manufac- 
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turers whose price lists they intended to use to furnish the required 
captive parts for the vehicle fleet listed in Appendix A. 

The evaluation and award provisions of Part VIIT advised bidders, 
. among other things, that award would be made only to the responsive 
and responsible bidder having the lowest total estimated net cost to 
the Government as evaluated in accordance with the IFB provisions. 
In addition, bidders were advised that responsiveness was to include a 
determination by the contracting officer that price lists selected by the 
bidder, other than those identified as mandatory under Item 4 of Part 
VIII, adequately cover parts necessary to support the vehicle specified 
in Appendix A. 

Part X, entitled “PAYMENT,” provided that payment for parts 
furnished under contract price lists shall be at list prices specified in 
contract price lists less discounts offered by the successful bidder and 
that payment for non-price-listed parts will be computed at net invoice 
parts cost to the contractor, plus the service charge shown in Part X 
for the total dollar value (for parts only), beginning at $100.01, plus 
transportation charges and applicable taxes. 

Appendix B, entitled “SCHEDULE (INDEX) OF/PARTS 
PRICE LISTS,” is an alphabetical listing of manufacturers with a 
general description of the particular parts available from each manu- 
facturer (e.g., Arvin Industries—mufllers, tailpipes). A parenthetical 
notation beneath the title of Appendix B states that the most current 
list will be applicable. IFB Amendment No. 3, dated July 24, incorpo- 
rated several additional price lists in Appendix B pursuant to Part V 
(b) of the IFB. 

Three bids were received by the procuring activity and were opened 
on July 25 as scheduled. Based on estimated net cost to the Government, 
McCotter was lowest at $723,409; you were second at $1,027,415; and 
B&D Supply Company (B&D) was third at $1,221,281. In the area of 
discounts McCotter offered 36 percent on common parts, 25 percent on 
both rebuilt parts and rebuilt engines, and 60 percent on captive parts ; 
you offered 58 percent on common parts, 50 percent on rebuilt parts, 
25 percent on rebuilt engines, and 30 percent on captive parts; and 
B&D offered 33 percent on both common and rebuilt parts, 18 percent 
on rebuilt engines, and no discount on captive parts. No exceptions 
were stated by any of the bidders to any of the price lists indexed in 
Appendix B as amended. 

On July 28, at 8:00 a.m., the contracting officer communicated with 
McCotter by telephone and requested McCotter to verify its bid in 
view of the 60-percent discount offered on captive parts. At that time 
McCotter verified the bid verbally. Written confirmation of the bid 
was subsequently receivéd by the contracting officer in a letter dated 
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July 28, in which McCotter stated that all discounts listed in its bid 
“are correct and valid.” 

At 4:15 p.m. on July 28, the contracting officer received a telephone 
call from you advising of your intent to file a protest against award to 
McOotter, and on July 29 your telegram of July 28 confirming your 
verbal protest was received by the procuring activity. By telegram 
dated July 29 the contracting officer acknowledged your protest; in- 
formed you that the procurement was urgent and must be awarded by 
July 31, the expiration date of the existing contract ; and requested you 
to advise the procuring activity no later than 9 :00 a.m., July 30, of the 
basis for your protest. 

A memorandum dated July 28, 1969, relating to information re- 
ceived by the contracting officer regarding the responsibility of 
McCotter, states that favorable reports on the performance by McCot- 
ter of similar contracts were received from three separate Air Force 
installations in Florida. Two of the reports stated that McCotter had 
been cited for its outstanding performance. 

On July 30, the contracting officer received a telegram dated July 29 
from you giving the following reasons for your protest : 

1, THAT DISCOUNT OF 36 PERCENT FOR COMMON PARTS AND 60 
PERCENT FOR CAPTIVE PARTS ARE UNBALANCED. 

2. DISCOUNT OF 60 PERCENT ON CAPTIVE PARTS, PART VIII, ITEM 
4, FROM REFERENCED PRIOP LISTS IS NOT POSSIBLY AVAILABLE 
TO ANY BIDDER AND THEREFORE IMPOSSIBLE TO PASS ALONG TO 


THE GOVERNMENT. LOWEST BID, THEREFORE, IS OBVIOUSLY 
DBRRONEOUS. 

8. EXAMINATION OF LOWEST BID CLEARLY INDICATES MISTAKE OR 
IRRESPONSIBLE BID AND CONTRACTING OFFICER SHOULD REQUIRE 
LOWEST BIDDER TO VERIFY THE BID BY PRODUCING PRICE LISTS 
CITED IN PART VIII, ITEM 4 PRIOR TO AWARD OF CONTRACT TO 
DETERMINE RESPONSIBILITY OF BID. 


(Your telegraphic protest dated July 30 to our Office has the same 
wording as the above telegram to the contracting officer.) 

At the request of the contracting officer, representatives of the pro- 
curing activity and other concerned Air Force personnel met with 
McCotter’s representative on July 30 to discuss the protest in view of 
your assertions of mistake. In response to the questions, “Do you know 
you could lose money on captive items ; do you have the necessary price 
lists and are you correct in your discounts of 36 percent and 60 per- 
cent ?”” McCotter’s representative is quoted as follows: 

Again, let me verify that our bid as submitted is valid and is as we intended. We 
have been in this type of business for 23 years and are operating three other 
stores for the Air Force, and, as can be verified by the GAO and audit staffs, 
very successfully. There is a possibility of loss on captive items; however, we 
did not bid on one part, but the whole package. Where we lose on captive items 
we will more than make up on common items. We have every intention of moving 
as many items as possible out of the captive area and into common. We have 
adequate staff and research books to convert these items, any item that is cap- 
tive, and we don’t have a copy of the price list at the end of the transition period 


of 80 days, we will furnish the Air Force a copy of our invoice from the Manu- 
facturer and discount it at 60 percent. We now have in our possession approxi- 
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mately 75 percent to 80 percent of the lists in question. The allegation of Wheeler 
Bros., Inc. that 60 percent discount on captive parts is not possible is incorrect. We 
are an established Ford dealer operating a dealership, in addition to three parts 
stores for the Air Force. We did in excess of $3,000,000 in sales last year and there 
are a number of suppliers who give us a 60 percent discount or better. 


On July 31, the procuring activity, which was apparently satisfied 
with McCotter’s explanation of its discount on captive parts, requested 
approval of immediate award to McCotter on the basis of urgency from 
Air Force Systems Command (AFSC), Andrews Air Force Base, 
Maryland, and our Office was notified of the intended award by Head- 
quarters United States Air Force on the same date. On August 1, 
AFSC granted the requested approval, and the award was effected on 
August 4, as previously stated. By letter of August 8, McCotter advised 
the contracting officer that the procedure of discounting invoices for 
captive parts at 60 percent would be used only until such time as the 
particular mandatory price list has been acquired. 

In a report dated August 25, 1969, on your telegraphic protest, the 
Department of the Air Force sustained the action taken by the pro- 
curing activity. The report states that you ignore the right of other 
bidders to knowingly quote prices below cost; that all bids were evalu- 
ated strictly in accordance with the IFB provisions; and that there was 
adequate support for the contracting officer’s determination that Mc- 
Cotter is responsible. A legal memorandum dated August 13, 1969, 


forwarded with the report includes the following pertinent statements 
with respect to your protest : 


2. There are three allegations in the protest: (1) that the apparent low bid is 
unbalanced ; (2) that it is erroneous, and (3) that it is either mistaken or irre- 
sponsible so as to call into question the apparent low bidder’s responsibility. 

a. The allegation of unbalance is addressed to the two major items to be 
furnished under Part VIII of the contract called common parts and captive parts. 
The contractor offers a discount of 36% on common and 60% on captive parts. 
Since the Government estimate assigns by far the greater dollar value to captive 
parts, it is apparent why the protestant’s offer of a 30% discount on captive 
parts was not low. However, the Government has made no representations re- 
garding the respective dollar values assigned to captive and common parts. As 
Part I of the Schedule makes clear, the Government’s estimates are based on 
Calendar Year 1968 requirements. The protest does not involve the issue of re- 
quirements but of cost estimates. Each bid necessarily involved a calculation 
as to the respective quantities of common and captive parts included in the esti- 
mated requirements. Since there is an undeterminable amount of interchange- 
ability between common and captive parts, the discount assigned to each is obvi- 
ously speculative. But that is in the nature of fixed price bids and is one of the 
risks assumed by the bidders. The contractor’s bid was based on the assumption 
that a significant portion of the higher discount parts could be furnished at the 
lower discount. The protestant’s theory was the reverse, based presumably on his 
experience with the previous contract. The latter overlooks the significant 
changes made in the contract format (directed by Air Force Logistics Command), 
and the fact that an automotive parts interchangeability manual, not previously 
available, will enable this activity to make greater use of additional sources and 
thereby obtain the common parts discount. 

b. The contractor was given every opportunity to review his bid for mistakes 
but has unequivocally reaffirmed the correctness of his original bid. The state- 
ment that a discount of 60% on captive parts is not available is not uncondi- 
tionally true. In addition to being a car dealer, the contractor has several other 
automotive parts contracts with the Government and is in a position to obtain 
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quantity discounts that may be unavailable to other bidders. Moreover, it does 
not follow that the contractor cannot give the Government a 60% discount, 
whatever his discount arrangement with the manufacturer. The contractor’s 
authorized representative unequivocably assured the Contracting Officer that 
he stood by his 60% discount on all captive parts. 

ce. Whether the bid was irresponsible goes not to responsiveness but to re- 
sponsibility and is therefore not a proper ground for protest. As regards the 
price lists mentioned in Part VIII, Item 4, Part V of the Schedule merely requires 
the contractor to have on hand those lists or catalogs selected by him. These 
lists are readily available from commercial enterprises. It is difficult to believe 
that any one interested in obtaining such lists would have any difficulty in doing 


80. 
The contracting officer’s statement of facts and findings reads, in 
part, as follows: 


5. Comments on each allegation of Wheeler Bros, Inc. wire dated 30 July 1969 
are as follows: 


a. While the discounts of 36% for common parts and 60% for captive parts 
are unusual, they are far from being considered unbalanced. Whereas, a con- 
tractor might feasibly lose on some captive items, it is just as likely that he 
will more than make up on the common items. 

b. This statement was completely absolved, as the low bidder is also a Ford 


dealer and does get 60% discount or better, in some cases, and would be able 
to pass these along to the Government. 


c. Wheeler Bros. Inc. did not examine the lowest bid; they did, however, 
record the amount of discount, but without knowledge of entire bid could not 
possibly come up with an amount for low bidder or make a substantial state- 


ment as to irresponsibility. There is no inclusion in the Solicitation that requires 
submission of price sheets before award. 


6. McCotter Motors, Inc. appears to have the same interpretation of their obli- 
gations as the Solicitation specified and has not imposed conditions which modify 
requirements of the Solicitation or limit their liability to the Government. 
The bid submitted by McCotter Motors, Inc. did not fall within any criteria 
included in ASPR 2-404.2 

In the briefs filed in implementation of your telegraphic protest, ex- 
ceptions are taken to the Department’s report of August 25 and to 
the supporting legal memorandum and statement of the contracting 
officer. Further, your attorneys draw an analogy between the instant 
procurement and a similar procurement at Dover Air Force Base, 
Delaware, and accordingly urge that the action in this case be the 
same as the actions which have already been taken and the current 
actions proposed by the Department in the Dover case. 

The Dover procurement, which was initiated under an IFB issued 
December 23, 1968, contemplated a contract covering a period com- 
mencing March 1, 1969, or date of award if subsequent, through 
February 28, 1970. Bids were opened on January 21, 1969, and on Feb- 
ruary 12 you protested to our Office against consideration of a prompt 
payment discount in evaluating a certain item in the low bid, which 
also quoted discounts of 20 percent on common parts and 50 percent 
on captive parts. Pending resolution of your protest, the contracting 
officer elected to extend the existing contract beyond its February 28 
expiration date under an option in the contract. In our decision B- 
166170, April 4, 1969, we denied your protest and held that award to 
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the low bidder would be in accord with the terms of the IFB and the 
procurement statute and regulations. Subsequently, the Military Air- 
lift Command (MAC) declined approval of the award and directed 
that all bids be rejected and the procurement readvertised under a 
new IFB. The basis for this action was the alleged failure of the 
original IFB to require bidders to commit themselves to price lists, 
thus rendering their trade discounts of no significant value, and the 
absence of a common basis for bidding and for the evaluation of the 
bids. In addition, MAC stated its view that the low bid was unbal- 
anced in light of the fact that the discounts on common and captive 
parts are not in line with previously recorded discounts according to 
statistics compiled by the Air Force Logistics Center (AFLC). 

The low bidder on the Dover procurement has protested the action 
directed by MAC, and we have given consideration to its protest con- 
currently with consideration of your protest in the instant procure- 
ment. Pending issuance of our decision in the Dover case, the previous 
contract has remained in effect pursuant to the option exercised by the 
contracting officer prior to February 28. 

Since your protest in the instant procurement was filed with our 
Office before award, your attorneys urge that, as in the Dover case, 
the contracting officer should have extended the existing contract with 
you beyond its expiration date of July 31, 1969, pending issuance of 
our decision in the matter. Further, your attorneys assert that in light 
of the option in the existing contract, continuity of service could have 
been assured by its exercise; accordingly, it is asserted, the statement 
of the contracting officer that there was need for award under the IFB 
is without merit. 

Armed Services Procurement Regulation (ASPR) 2-407.9(b) (2) 
and (3), relating to protests against award, permits award prior to 
our decision on a preaward protest filed with our Office, upon approval 
of proper authority within the contracting agency at a level higher 
than the contracting officer, where the contracting officer determines 
that (1) the procurement items are urgently required; (2) delivery 
or performance will be unduly delayed by failure to make award 
promptly; or (3) a prompt award will otherwise be advantageous 
to the Government. 

ASPR 1-1505(c), relating to options, provides that options should 
be exercised only if it is determined that (1) funds are available; (2) 
the requirement covered by the option fulfills an existing need of the 
Government; and (3) the exercise of the option is most advantageous 
to the Government, price and other factors considered. 

Such regulations contemplate decisions in each procurement based 
on the particular circumstances involved. Accordingly, a decision in 
one procurement does not govern disposition of a similar procurement. 
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In the instant case, the Government estimate of parts consumption 
set forth for each of the six parts items in Part VIII, which is 
stated to be based on expenditures for the previous year [under the 
contract with you which expired on July 31, 1969, one day after 
your protest was filed with our Office], totaled $1,326,000. All three 
bids received under the IFB were lower than the Government total, 
with the largest differential, amounting to more than $600,000, being 
between McCotter’s low net price of $723,409 and the Government 
estimate. Such factors clearly indicate that award under the IFB 
would cost the Government substantially less than continuing procure- 
ment under the existing contract. In the circumstances, we are unable 
to conclude that either the determination by the contracting officer 
as to the making of award to the low bidder before decision on your 
protest by our Office, or that as to declining to exercise the option in 
your existing contract, was not advantageous to the Government, and 
therefore we must regard them as properly within the authority 
granted to the contracting officer by the procurement regulations. 

As to the action which was taken by the Dover procuring office with 
respect to exercise of the option in the previous year’s contract, we 
have no information as to the basis thereof. However, we have no 
reason to suspect, and you do not claim, that such action was taken 
without the determination required by ASPR 1-1505(c) that exercise 
of the option was most advantageous to the Government price and other 
factors considered. 

On the matter of the discounts offered by McCotter, your attorneys 
raise several issues. In line with your original charge that the bid is 
unbalanced because the captive parts discount exceeds the common 
parts discount, your attorneys cite as support for your position the view 
of MAC in the Dover case that the low bid offering 20 percent on 
common parts and 50 percent on captive parts is unbalanced. Accord- 
ingly, your attorneys urge, the McCotter bid should have been rejected 
just as MAC has directed in the Dover case. 

The fact that a bid may be unbalanced does not render it nonrespon- 
sive, nor does such factor of itself invalidate an award of a contract 
to such bidder. As was stated by the Court in Frank Stamato & Co. v. 
City of New Brunswick, 90 A. 2d. 34, 36 (1952) , “There must be proof 
of collusion or of fraudulent conduct on the part of such bidder * * * 
or proof of other irregularity of such substantial nature as will operate 
to affect fair and competitive bidding.” Therefore, where a bidder has 
confirmed a bid which appears to be unbalanced and there is no in- 
dication that the bid is not as intended or evidence of any irregularity, 
we have held that the bid may be accepted if it is otherwise the lowest 
acceptable bid and the bidder is responsible. 38 Comp. Gen. 572, 574 
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(1959) ; B-161928, August 8, 1967; B-164736, December 2, 1968, af- 
firmed June 10, 1969. See, also, our decision 49 Comp. Gen. 330 of today 
(on the Dover case) to the Secretary of the Air Force. 

In view of the information of record that McCotter may be in a posi- 
tion to obtain a 60 percent discount on captive parts other than Ford 
parts, and of the unequivocal confirmation by McCotter of its bid, it 
is our view that the asserted unbalancing of the bid does not render it 
nonresponsive to the IF'B nor does it affect the validity of the contract 
awarded to McCotter. 

With respect to McCotter’s statements regarding its intent to move 
as many items as possible from the captive area into the common, your 
attorneys contend that such action will subvert the contract and reduce 
the 60 percent bid discount on captive parts to a sham. To permit 
McCotter to take such action at its own discretion, it is argued, raises 
the question whether the contracting officer is serving the Government 
or the contractor, Further, it is urged that the contracting officer should 
exercise the right reserved by the Government in Part VIII(i) to re- 
quest parts by brand name and thereby make them captive and subject 
to the 60 percent discount. 

The procuring activity states that the determination whether a part 
is captive or common will be made by the contracting officer and his 
legal advisor based on the contract definitions and the automotive 
parts interchangeability manual which is now available for use by the 
procuring activity. This procedure, it is indicated, is intended to pre- 
clude a situation encountered in the past, in which classification of 
parts was left to the contractor’s discretion with the result that many 
high discount parts were converted to captive parts and sold to the 
Government at no discount and an imbalance was thereby created 
between common and ‘captive parts. It is this imbalance which the new 
IFB is intended to avoid. Conceding that by requesting a part by 
brand name the Government could in theory obtain the higher dis- 
count on any part under the contract, the procuring activity neverthe- 
less states that such a sweeping revision of the contract format was 
not intended and should not be read into Part III(i). Rather, it is 
stated, such provision evidences the Government’s intent not to be 
bound by past practice and an effort by the Government to establish 
by the contract language the correct designation of each part. “Any 
other construction,” it is stated, “would constitute an overreaching on 
the part of the government as to amount to fraud. If the government 
decided that by virtue of the quoted language, it could pin the label 
of ‘captive’ part on what is universally considered a ‘common’ part, 
thereby boosting the discount available to it, such practice would not 
be within the spirit and intent of the agreement, although arguably 
within its letter.” 
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To the extent that the proper administration of the contract and 
the facts of each case permit reversal of a previous incorrect part label, 
it is stated, the Government will abide by the facts and may be said to 
encourage interchangeability. Such action, it is asserted, will be ad- 
vantageous to the Government, first, because it will result in lower 
costs, as has already been indicated by the substantial savings ob- 
tained during the first two months of the McCotter contract, and, 
second, because it will restore the proper nomenclature to the previ- 
ously mislabeled parts. Accordingly, it is reported, while there may be 
conversion from high to low discount parts, such action will not be 
done in subversion of the contract but will be made only because the 
parts were erroneously labeled in the past; however, no part that is 
truly “captive,” as defined in the contract, will be changed to 
“common,” 

As to the administration of the contract, the procuring activity 
states that the contractor will be rigidly held to the most punctilious 
observance of the contract requirements; further, there is no evidence 
that the contracting officer has permitted, or ever will permit, the con- 
tractor to refuse to fill any orders or permit a sham compliance with 
the contract. 

Another factor on which your attorneys raise several questions is the 
price lists which are to be used under the contract. Although the record 
does not evidence that any question was raised by you or by any other 
bidder before bid opening as to the IF'B provisions relating to the 
furnishing and use of price lists, your attorneys now contend that the 
IFB is defective because it does not require bidders to commit them- 
selves to any price lists. In this connection, your attorneys again cite 
the Dover procurement, which the Military Airlift Command con- 
siders to be defective as stated above. Your attention is directgg, how- 
ever, to our decision of today, B-166170, to the Secretary of the Air 
Force, stating our conclusion that the Dover IF'B requires the use of all 
of the price lists incorporated in the IFB. A copy of the decision is 
enclosed. 

Although the price list provisions in this IF'B differ to some degree 
from the corresponding provisions in the Dover IFB, which has but 
one set of price lists, we are compelled to reach a similar conclusion in 
this procurement. Part V required bidders to identify in their bids 
those Appendix B price lists which they proposed to use during the 
contract, and Item 4 of Part VIII required bidders to check off the 
names of the manufacturers of captive parts whose price lists would be 
used to furnish captive parts as required under the contract. Such pro- 
visions, in our view, require commitment to specific price lists. 

As to the Appendix B price lists, we are advised by the Air Force 
that no bidder checked off any of the price lists either in the original 
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appendix or in the supplement added by the amendment which all bid- 
ders acknowledged. In the circumstances, the procuring activity states, 
all three bids were regarded as indicating agreement to be bound by 
all of the Appendix B price lists. While we believe that both Part V 
and the language in Part VIII, relating to responsiveness of bids, con- 
templated a specific statement in each bid as to the Appendix B price 
lists which were to be used in performing the contract, we are unable 
to conclude that the procuring activity’s interpretation of the bids 
(which would appear to have been the interpretation of all the bid- 
ders as well), was unreasonable. Nor do we believe that any unfairness 
may be claimed by you or B&D since no bidder complied with the re- 
quirement of Part V. 

As to commitment to the Item 4 captive parts price lists in Part 
VIII, your attorneys contend that agreement to use the price list of 
a stated manufacturer does not necessarily commit a bidder to any 
particular list of the manufacturer and in this case could lead to failure 
to supply the bulk of the parts from the stated manufacturers as cap- 
tive parts, By way of example, your attorneys state that McCotter is 
using S-K Wayne Tools price list for Wayne parts; a Caterpillar sup- 
plement for Caterpillar parts; a Thew-Lorain supplement for Thew- 
Lorain parts; and Chicago Pneumatic air tools and auto equipment 
price list SP-3029-16 for Chicago Pneumatic parts, In addition, your 
attorneys cite nine supply orders against Chicago Pneumatic which it 
is claimed McCotter has refused to accept. 

The contracting officer reports that in addition to the price lists which 
are identified by your attorneys as being used by McCotter, there are 
on file price lists for Wayne Sweepers, Caterpillar and Thew-Lorain 
which are being used as required by the contract. Further, the con- 
tracting officer has verified with Chicago Pneumatic that it is furnish- 
ing to McCotter a price list for each unit according to serial number, 
as each requirement is received from.McCotter, a procedure which has 
been arranged because of the bulk of Chicago Pneumatic’s complete 
price list. 

With respect to the refusal by McCotter to accept nine orders for 
Chicago Pneumatic items, the contracting officer reports that such 
orders were for stationary equipment, which are not parts for support 
equipment having application to motor vehicles, as contemplated by 
Part I of the IFB. Accordingly, the contracting officer views Me- 
Cotter’s refusal as a right. We concur with such view, with the obser- 
vation that, since the contract does not cover stationary equipment, 
the orders should not have been placed under the contract in the first 
instance. 
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As to McCotter’s failure to have on hand at the time of award all 
of the price lists to which it committed itself under the contract, 
obviously such requirement was not to be met until after bid opening. 
Accordingly, noncompliance therewith does not afford a basis for 
declaring the McCotter bid nonresponsive but relates to performance 
of the contract. Further, while McCotter may be tardy in meeting 
such requirement, there is no evidence that in submitting its bid Mc- 
Cotter acted in other than good faith in offering to use the price lists 
of those manufacturers in the captive parts list whose names McCotter 
checked in its bid. In addition, McCotter has stated in its letter of 
August 8 that the use of invoices discounted at 60 percent for those 
captive parts for which McCotter does not have price lists is but a 
temporary measure, to be discontinued as soon as the particular price 
lists are available. 

In light of the foregoing, we are unable to conclude that the IFB 
was defective with respect to commitment to price lists and bid 
evaluation. Further, we likewise are unable to find support for the 
argument that McCotter has sought to evade the price list furnishing 
requirement of the contract. 

For the reasons stated, we see no legal basis for cancellation of the 
award to McCotter. Accordingly, your protest is denied. 


[ B-167944 J 


Contracts—Specifications—Restrictive—Particular Make—Invita- 
tion Sufficiency 


An invitation for bids that in soliciting a brand name or equal sewer rodding 
machine listed as essential characteristics the nonoperational features of the 
machine that did not suggest the machine’s primary function or its required 
level of performance is a restrictive invitation, for bidders could only determine 
the equality of their products from the listed characteristics of the brand name, 
whereas “or equal” means to be acceptable, a product need only be capable of 
meeting the same standard of performance as the brand name. It is not enough 
that an invitation furnish the essential characteristics of the brand name—now 
provided in section 1-1206.1(a) of the Armed Services Procurement Regulation 
in revision No. 8, June 30, 1969—and future invitations should contain sufficient 
information for the intelligent preparation of bids so as to obtain the maximum 
competition contemplated by 10 U.S.C. 2305 (b). 


To the Secretary of the Army, November 24, 1969: 

We refer to a letter, with enclosures, dated October 8, 1969, from 
the General Counsel, Office of the Chief of Engineers, relative to the 
protest of the Flexible Pipe Tool Division, Rockwell Manufacturing 
Company, against the award of contract No. DACW61-69-C-0193 to 
O’Brien Manufacturing Company, Inc., under invitation for bids 
DACW61-69-B-0072, issued on May 29, 1969, by the United States 
Army Engineer District, Philadelphia, Pennsylvania. 
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The subject invitation solicited bids for furnishing a sewer rodding 
machine, with associated parts, described on page 6 of the invitation 
as follows: 


1. Sewer Rodding Machine, rear tow, trailer mounted, 2-wheel, 
with retractable swivel wheel on towing end, with 12-volt starter 
generator, ‘‘Flexible”’ Pipe Roder Model RPRS-1 or equal. The 
following accessories (or corresponding accessories on equipment 
other than “Flexible’’) shall be furnished with the rodding 
machine: 

( 18 foot Rod Guide Hose, Rod Guide Bell 
(b) Street Stand for Rod Guide Hose 

(c) EZY Manhole Guide Brace 

(2 RTOX 4” Root Saw 

e) RT-1X 6” Root Saw 

(f) TP-1—6’’ Porcupine 

(g) SO-3-6—6’’ Selecto Blade, 3 blade cutter 

(h) ee Flexicrome Rods and Couplings %’’ Diameter < 


(i) Illustrated parts book 2 


Cor nee eee 


_ 
to 


Bidders were also advised on page 6 that since the equipment to be 
procured is to be used to clean drains on canal embankments, “Light 
weight and ease of maneuverability on steep slopes and embankments 
are essential features of the equipment.to be furnished.” 

Paragraph SP 1.04 of the invitation contained the clause required 
by paragraph 1-1206.3 of the Armed Services Procurement Regulation 
(ASPR) informing bidders that the “brand name or equal” descrip- 


tion was intended to be descriptive but not restrictive and was to in- 
dicate the quality and characteristics of products that would be satis- 
factory, and that bids offering “equal” products would be considered 
if.it was determined that such products were equal in.all “material” 
respects to the referenced brand name product. 

Of the six bidders solicited, only two bidders responded: O’Brien 
Manufacturing Company, Inc., with a bid in the amount of $2,754; 
and Flexible Pipe Tool Division, Rockwell Manufacturing Company, 
with a bid in the amount of $2,910. O’Brien offered to furnish its model 
900 HMC, sectional sewer rodder, as equal to Flexible’s model RPRS- 
1, and on June 17, 1969, the procuring activity forwarded O’Brien’s 
bid, together with its descriptive literature, to the Resident Engineer, 
Chesapeake City Resident Office, Maryland, for a technical evaluation. 
On June 19, 1969, the resident engineer determined that O’Brien’s 
equipment was “equal” to'the Flexible model within the meaning of 
ASPR 1-1206.4(a), and in accordance with his recommendation, the 
contracting officer awarded the contract on June 23, 1969, to O’Brien 
as the lowest responsive, responsible bidder. We understand that the 
item was delivered to the Government on September 25, 1969. 

By telegram dated June 26, 1969, and letters dated July 16, Au- 
gust 13 and 27, 1969, Flexible unsuccessfully protested to the procuring 
activity against the award on the ground that the O’Brien unit de- 
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viated from the specifications covering the Flexible model and was 
therefore nonresponsive. By letter dated September 18, 1969, Flexible 
protested to our Office and requested that we review the procurement. 

An examination of Flexible’s correspondence with the procuring 
activity indicates that its objection to the award is founded on asserted 
variances of the O’Brien model from the specifications covering the 
referenced Flexible model. We have been informally advised that 
specifications covering the Flexible model were not furnished with 
the invitation, and we have discovered no reference to such specifica- 
tions in the invitation. See ASPR 1-1206.2(c). The principal difference 
advanced is that the O’Brien model has a hydraulic drive while the 
specifications for the Flexible model call for a mechanical drive. In its 
letter of August 13, 1969, to the procuring activity, Flexible main- 
tained that any investigation into the types of machines available 
would reveal that there are both mechanically and hydraulically 
operated machines available and that it could have offered a competi- 
tive hydraulically operated machine. Also, Flexible questioned 
whether the weight of the O’Brien model, approximately 2,000 pounds 
as opposed to approximately 1,300 pounds for the Flexible model, 
rendered it unsuitable for the intended use described on page 6 of 
the invitation. 

The contracting officer acknowledges that in addition to the type 
of drive and weight, the O’Brien model differs in other respects from 
the Flexible model, but maintains that the differences are not control- 
ling and that the O’Brien model is in “all material respects ‘equal’ to 
that of Flexible, as far as performance characteristics are concerned.” 
In this connection, the contracting oflicer’s report contains the follow- 
ing comparison of the O’Brien and Flexible models, with respect to 
which it is stated that they “compare closely in many principal 
features” : 


0’BRIEN FLEXIBLE 


7 hp engine 6 bp engine 

700 ft. rods 600 ft. rods 

Chain drive (positive) Chain drive (positive) 

4000 Ib. pull back 3000 lb. pull back 

Overload clutch Overload clutch 

Variable speed transmission Variable speed transmission 
Dise brake on reel Dise brake on reel 

Footage meter Footage meter 

12-volt starter 12-volt starter 


We have been informally advised, however, that the technical eval- 
uation of the O’Brien bid was confined to the determination of its 
conformance to the characteristics listed on page 6 of the invitation. 
The circumstances of this procurement evidence an inattentiveness 
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to the approach that should be followed in the preparation of pur- 
chase descriptions and lead us to the conclusion that the instant invi- 
tation did not permit the full and free competition required by 10 
U.S.C, 2305 (b). 

If we give credence to the contracting officer’s position that only 
the characteristics listed on page 6 were essential (and the stated 
scope of the technical evaluation of the O’Brien model is at least 
consistent with this position), the suggestion can be made that the 
invitation reflects literal compliance with our decisions in this area 
requiring disclosure of essential characteristics and is therefore not 
defective. In this connection, two recent decisions of our Office (49 
Comp, Gen. 274 (1969) ; 48 Comp. Gen. 441 (1968) ) have cited with 
approval the following rule expressed in B-157857, January 26, 1966: 


* * * Bidders offering “equal” products should not have to guess at the essen- 
tial qualities of the brand name item. Under the regulations they are entitled to 
be advised in the invitation of the particular features or characteristics of the 
referenced item which they are required to meet. An invitation which fails to 
list all the characteristics deemed essential, or lists characteristics which are 
not essential, is defective. 41 Comp. Gen. 242, 250-51; B-154611, August 28, 1964. 
See, also, 38 Comp. Gen. 345 and B-157081, October 18, 1965. 

We believe, however, that to yield to the conclusion suggested, it 
would be necessary to ignore the fundamental requirement that ad- 
vertised invitations must contain sufficient information for the intel- 
ligent preparation of bids so that the maximum competition possible 
is obtained. The requirement that brand name or equal purchase de- 
scriptions set forth all material characteristics of the item deemed 
essential is but a derivative application of this principle. 

As we view page 6 of the invitation, the contracting officer’s inter- 
pretation requires one assumption which we believe reflects the re- 
strictive character of the invitation; namely, that a potential bidder 
when examining the invitation would recognize that the equality of 
the product could be determined only by reference to the listed char- 
acteristics of the brand name and no other characteristics. It should 
be emphasized here that the “or equal” requirement is generally con- 
sidered to mean that an acceptable product need only be capable of 
meeting the same standard of performance as the brand name. Cf. 45 
Comp. Gen. 462, 466 (1966). With this in mind, it should be noted 
that apart from the requirement for a 12-volt generator and the need 
that the machine be light weight and maneuvered easily, the listed 
characteristics do not suggest to us any features of the machine itself 
affecting the performance of its primary function, nor for that matter 
is the required level of performance stated. In addition to the type 
of drive, the contracting officer’s comparison of the O’Brien and Flex- 





Comp. Gen] DECISIONS OF THE COMPTROLLER GENERAL 351 


ible models would seem to us to suggest other operational features 
which might affect performance of the machine. 

We are not in a position to reach a technical judgment as to which 
other operational features are in fact essential to performance of the 
machine. Nevertheless, it would be absurd to suggest that a product 
which fails to include any of these features could be determined to 
be acceptable, but this, in effect, is the conclusion that flows from the 
contracting officer’s position. Certainly, no manufacturer of the equip- 
ment involved here would be insensitive to these features and, when 
faced with an invitation silent in this area, he is, in our view, re- 
quired to divine the essentiality of these features, as well as their 
impact on the unstated level of performance. Under the circum- 
stances, the brand name designation would be of no real assistance 
to the bidder in making this determination. It does, however, have 
the practical effect of limiting the named manufacturer’s submission 
to the model specified and might suggest to potential bidders that 
all of the unstated features of the brand name are essential. And 
where, as is alleged by Flexible, a particular characteristic of the 
model designated distinguishes it from other competitive equipment 
offered by the brand name manufacturer and others, the adverse effect 
on the competitive base resulting from a failure to provide a sufli- 
ciently detailed description of the Government’s needs is clear. 

With respect to the use of a brand name or equal purchase descrip- 
tion, the record indicates only that it was utilized here because no 
applicable military or Federal specification existed, and it was deter- 
mined that it would be “impracticable or uneconomical to prepare a 
specification” for a “one-time procurement item.” See ASPR 1-1202 
(b) (vi) and (vii) (A). Given this determination, immediate recourse 
to a brand name or equal purchase description is not justified by our 
decisions. See 41 Comp. Gen. 76, 80 (1961) ; 38 id. 291, 294 (1958) ; 
10 id. 555, 556 (1931) ; 5 id. 835, 837 (1926). The required approach 
is, we believe, clearly indicated by the governing regulation. ASPR 
1-1206.1(a) (January 1, 1969), in effect at the time this procurement 
was initiated, provided as follows: 

(a) A purchase description may be used in lieu of a specification when au- 
thorized by 1-1202(b) and, subject to the restriction on repetitive use in 1—1202 
(b) (vii), where no applicable specification exists. A purchase description should 
set forth the essential characteristics and functions of the items or materials 
required. Purchase descriptions shall not be written so as to specify a product, 
or a particular feature of a product, peculiar to one manufacturer and thereby 
preclude consideration of a product manufactured by another company, unless 
it is determined that the particular feature is essential to the Government’s 
requirements, and that similar products of other companies lacking the par- 
ticular feature would not meet the minimum requirements for the item. Gen- 
erally, the minimum acceptable purchase description is the identification of a 


requirement by use of brand name followed by the words “or equal.” This tech- 
nique should be used only when an adequate specification or more detailed de- 
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scription cannot feasibly be made available by means other than reverse 
engineering (see 1-304) in time for the procurement under consideration. Pur- 
chase descriptions of services to be procured should outline to the greatest degree 
practicable the specific services the contractor is expected to perform. 


Thus, consistent with the requirements of 10 U.S.C. 2305(b), pur- 
chase descriptions are to set forth the “essential characteristics and 
functions” of the item required in terms that permit the broadest com- 
petitive base consistent with the Government’s needs. This should, if 
possible, be the procedure of choice, as the above-cited decisions and 
the regulation indicate. Moreover, from the standpoint of affording 
potential bidders an equal opportunity to compete, it should be noted 
that even when a brand name or equal purchase description is used, the 
requirement for an identification of essential characteristics remains. 
ASPR 1-1206.2(b). Here, we find nothing in the record before us 
which suggests that the Government’s requirements could not have 
been spelled out with particularity. In our view, the brand name or 
equal designation was included as a matter of administrative conveni- 
ence to particularize its minimum requirement for a “sewer rodding 
machine.” We believe that compliance with ASPR 1-1206.1(a) would 
have led to a complete specification of the standard of performance 
required of the requested item. Parenthetically, we note that ASPR 
1-1206.1(a) (revision No. 3, June 30, 1969) now provides specific 
guidance in this area by listing characteristics which are to be con- 


sidered in expressing the Government’s minimum requirements: 


(i) common nomenclature; 

(ii) kind of material, 7. ~ type, grade, alternatives, etc.; 
electrical data, if an 
dimensions, size of reapaaltys 
principles of operation; 
restrictive environmental conditions; 
intended use, including— 
3 location within an assembly, and 

essential operating conditions; 
oer pert with which the item is to be used; 
) er pertinent information that further describes the item, material or 
earvios required. 


In view of the fact that delivery of the equipment has already been 
made, no remedial action is now possible. We expect, however, that 
appropriate steps will be taken to avoid a repetition of the foregoing 
circumstances in the case of future similar procurements. 


[ B-166899 J 


Transportation—Transit Privilegee—Through Rates—Section 22 
Quotations Authority 


A shipment of a communication outfits that moved under a Government 
bill of lading from California to North Carolina and was accorded storage-in- 
transit privileges at an intermediate point properly was billed and payment 
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made on the basis of a through rate, notwithstanding the absence of a through 
rate in the applicable transcontinental tariff. The concept of transit privileges 
rests on the fiction that two or more separate shipments are a single shipment 
on which the charges assessed are lower than the aggregate of the charges on 
the separate shipments, and although the concept is only applicable to private 
shippers when provided by tariff, the lower through rate is accorded the 
Government on its volume storage-in-transit shipments on practically all com- 
modities by SFA Section 22 Quotation Advice A-610-F, as well as others. 


To the Seaboard Coast Line Railroad Company, November 25, 1969: 

Further reference is made to your letter of May 6, 1969, asking 
for review of the settlement of your supplemental bill 281509-P, our 
claim TK-885680. The shipment in question consisted of a military 
communication outfit moved under Government bill of lading 
AT-056387, from Avon, Kentucky, to Fort Bragg, North Carolina, 
with prior origin at Polk, California, and storage in transit at Avon. 

For this service, you billed originally on the basis of a transit 
balance based on the through rate provided in Trans-Continental 
Freight Tariff 1015—A, applicable from Polk to Fort Bragg, less a 
rate shown as having been paid for the inbound movement to Avon, 
plus a transit charge as provided in SFA Section 22 Quotation Advice 
A-610-F. Thereafter, you submitted your supplemental bill for an 
additional sum of $320.15, based on local rates applicable to and from 
Avon, on the ground that the through rate from Polk to Fort Bragg 
was inapplicable because there was no authorization in the trans- 
continental rate tariff for application of the through rate to a 
shipment stored in transit at an intermediate point. By settlement 
certificate dated March 19, 1969, your claim was disallowed, and you 
have asked for review of that settlement. 

In your request for review, you state, in effect, that the all-rail 
carload rate authorized by the transit quotation must be one that is 
applicable from point of origin to destination in effect by tariff or 
as provided in any applicable quotation. You further state that there 
was no applicable quotation rate in effect and that the through tariff 
rate in Trans-Continental Freight Tariff 1015—-A was inapplicable 
because the provisions in Item 25 of that tariff would not permit the 
rate to apply on a shipment stored in transit at a point intermediate 
between origin and destination. 

Additionally, you say that the transit quotation “does not at any 
place state that contrary to the tariff application that transit does 
not apply, transit hereunder will be authorized.” Also, you refer to 
SFA Section 22 Quotation Advice A—529-B as illustrative of a quota- 
tion which expressly waives rate tariff prohibitions against transit 
and you point out that a provision of this kind is not carried in SFA 
Section 22 Quotation Advice A-610-F. 
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The entire concept of stopping in transit and the granting of transit 
privileges rests on the fiction that two or more separate shipments may 
be regarded as a single through shipment and through charges assessed 
which are lower than the aggregate of the charges otherwise applicable 
to the separate shipments. Interstate Commerce Commission rules 
governing the construction and filing of freight-rate publications pro- 
vide that each carrier or its agent shall publish, post, and file tariffs 
which shall contain in clear, plain, and specific form and terms, all the 
rules governing and rates and charges for terminal and transit serv- 
ices. Tariff Circular No. 20, Rule 10. Thus, the through rates found in 
any line-haul rate tariff will not apply on shipments stored in transit 
at intermediate points unless the tariff containing such rates author- 
izes the application of the rates named therein in connection with a 
transit service at such intermediate points. 

Government traffic patterns are not created and controlled by the 
economic considerations which govern the operations of private ship- 
pers. Consequently, Government storage and reforwarding installa- 
tions often are located at points where storage-in-transit privileges 
are not accorded the general public. In addition, Government traffic 
often consists of commodities such as ammunition, guns, combat ve- 
hicles, ete., which ordinarily do not move in commercial channels and 
for which commercial storage-in-transit privileges are not provided 
by tariff. In consequence, if the rates assessed on most Government 
shipments accorded storage in transit were only those available by 
tariff, the rates in most cases would be those applicable to and from the 
transit points because the tariffs containing the through rates ordi- 
narily would not authorize the application of such through rates on 
such traffic. 

To avoid this consequence, most Government storage and refor- 
warding programs are accorded storage-in-transit privileges under 
section 22 quotations. These quotations, in effect, provide reductions 
from the combinations of rates which would otherwise apply to the 
through rates authorized by the quotations, plus an appropriate charge 
for the transit service. The basic purpose of these transit quotations 
is to afford the Government transit privileges which are not authorized 
in the rate tariffs containing the line-haul rates applicable from the 
initial origins to the ultimate destinations of the transited shipments. 

SFA Section 22 Quotation Advice No. A-610-F is offered for and 
on behalf of all carriers by railroad parties to the Uniform Freight 
Classification and authorizes transit privileges at some 91 Government 
transit installations located throughout the United States. With minor 
exceptions relating to commodities for which transit privileges are 
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provided in other section 22 quotations, the transit privileges offered 
are applicable to practically all commodities. The quotation (includ- 
ing the appendix), as originally issued, consists of some 62 pages, of 
which some 28 pages relate exclusively to back-haul or out-of-route- 
haul provisions. In view of the scope and complexity of the quotation 
as a whole, it seems unlikely that it was intended to offer through rates 
on transited commodities in only those instances in which storage in 
transit was authorized by tariff in connection with the tariff rates. If 
transit privileges were authorized by tariff, there would be no need 
for the quotation. 

Item No. 6 of the quotation specifies the rates and charges to be ap- 
plied to shipments accorded storage in transit under the quotation. The 
first part of the item specifies the inbound rates to be applied on in- 
bound shipments to the transit points. The second part of the item 
identifies the through rates to be applied on shipments reshipped from 
the transit points. For through rates, the item provides, in pertinent 
part, as to commodities reshipped from a transit point within 12 
months from the date of the inbound freight bill: 

Rach shipment made from its initial point or port of origin and after the 
effective date hereof shall be subject and entitled to the all-rail carload rate 
applicable to the inbound or outbound commodity whichever is higher, from 
such point or port of origin to the port, destination or railhead, in effect by 
tariff or as provided in any applicable Quotation on the date of such shipment 
from initial point or port of origin. 

While, as you point out, the through rate so authorized is not 
expressly identified as one “in effect by tariff” without regard to tariff 
restrictions against storage at intermediate points, neither is it ex- 
pressly identified as one subject to such restrictions. In our view, the 
through rate intended to be offered by the quotation is one “in effect 
by tariff” that would be applicable on a through shipment from initial 
origin to ultimate destination if there had been no stop in transit. 
The rate need not necessarily apply via a direct route through the 
transit point but can also apply via indirect routes by means of out-of- 
line-haul and back-haul provisions contained in the quotation. 

In view of these provisions, the only rules, regulations and restric- 
tions contained in the pertinent rate tariffs to be observed in determin- 
ing the rate to be used under the quotation are those affecting the 
application of the rate as a through rate on a shipment which has not 
been stopped in transit. Any restriction in the rate tariff affecting the 
application of the rate because of an unauthorized stop in transit ob- 
viously is waived by the quotation; if this were not true, the transit 
privilege intended under the quotation would seldom, if ever, apply 
to shipments moving to and from Government transit installations, 
In our view, the express provisions of SFA Section 22 Quotation Ad- 
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vice A-529-B, to which you refer, are merely declaratory of the same 
intention which must be accorded the subject quotation by necessary 
implication. 

For the reasons stated, settlement of your supplemental bill on the 
basis of the through rate applicable from Polk to Fort Bragg is 
sustained. It is noted, however, that the inbound: charges credited in 
your original bill, and also applied as a credit in the settlement issued 
here, exceeded the amount of the inbound charges actually paid by the 
sum of $292.60. A revised settlement will be issued for this amount 
and payment should reach you in due course. 


[ B-167647 J 


Pay—Service Credits—Cadet, Midshipman, Ete.—Service Schools 


Although the United States Merchant Marine Cadet School at San Mateo, Call- 
fornia, is not a “service school” within the meaning of 10 U.S.C. 1333(2) and, 
therefore, attendance at the school as a cadet-midshipman, MMR, USNR, from 
August 1943 uutil April 1945 may not be credited in computing years of service 
upon retirement under 10 U.S.C. Chapter 67, relating to retired pay for non- 
Regular service, the period is allowable as “service, other than active service, 
in a reserve component” under 10 U.S.C. 1333(4), and is also creditable service 
for multiplier purposes for officers retiring with 20 years’ service pursuant to 
10 U.S.C. 6323. or for any of the purposes of any formula or other law enumerated 
in 10°'U.8.C. 1405, which section groups the laws in one category and specifically 
includes in clause 4, service creditable under 10 U.S.C. 1333. 


To the Secretary of Defense, November 25, 1969: 


Further reference is made to letter dated August 5, 1969, from the 
Assistant Secretary of Defense (Comptroller) forwarding a copy of 
Committee Action No. 433 of the Department of Defense Military Pay 
and Allowance Committee and presenting for decision the following 
three questions: 


1. Does full time attendance at the U.S. Merchant Marine Cadet Basic School, 
San Mateo, California, as Midshipman, Merchant Marine Reserve, U.S. Naval 
Reserve, from August 1948 until April 1945, constitute attendance at a “pre- 
seribed course of instruction at a school designated as a service school by law 
or by the Secretary concerned,” within the meaning of 10 U.S.C. 1833(2) for the 
purpose of determining years of service for multiplier in the case of an officer 
retiring under Chapter 67, [10] U.S. Code? 

2. Would such a period of attendance for the same purpose be properly allow- 
able as “service (other than active service) in a reserve component of an armed 
force,” within the meaning of 10 U.S.C.,1333(4) ? 

3. In the event of an affirmative answer to either or both of the above questions, 
could such service be considered properly allowable for multiplier under 10 
U.S.C. 1405(4) in the case of an officer retiring under 10 U.S.C. 6323, or for any 
of the purposes of any formula or other law enumerated in 10 U.S.C. 1405? 


The discussion attached to the submission makes reference to Com- 
mittee Action No. 287 which was considered in our decision 38 Comp. 
Gen. 797 (1959), and points out that in June 1941 the Secretary of the 
Navy, pursuant to the Naval Reserve Act of 1938, established the 
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classification of midshipman, Merchant Marine Reserve; that in Au- 
gust 1942, all cadets, Merchant Marine Reserve, were appointed as 
midshipmen, Merchant Marine Reserve, and all cadets thereafter in 
the U.S. Merchant Marine Cadet Corps and State Maritime academies 
were appointed midshipmen, Merchant Marine Reserve, instead of 
cadets, in order to insure that cadets trained at Government expense 
for service at sea would be required to serve in the Merchant Marine 
or on active duty in the Navy. 

The case involved in the present submission is that of an individual 
who, in the status of a cadet-midshipman, Merchant Marine Reserve, 
USNR, attended the Cadet Basic School at San Mateo, California. 
It appears that he accepted an appointment as a midshipman, MMR, 
USNR, in order to be permitted to attend that school, and that he had 
no other military status. 

The first two questions presented relate to the multiplier factor in 
Formula No. 3, 10 U.S.C. 1401, to be used in the computation of re- 
tired pay authorized in chapter 67 (sections 1331-1337), Title 10, U.S. 
Code. Under this formula, the retired pay of the person concerned is 
computed by multiplying the monthly basic pay of the highest grade 
held satisfactorily by him in the Armed Forces by the product of 214 
percent times the number of years creditable to him under 10 U.S.C. 
1333. A person’s years of creditable service are determined by adding 
the service specified in section 1333 including— 

(2) his days of full-time service * * * while attending a prescribed course of 


instruction at a school designated as a service school by law or by the Secretary 
concerned : 


* * * * * * * 

(4) 50 days for each year before July 1, 1949, and proportionately for each 
fraction of a year, of service (other than active service) in a reserve component 
of an armed force, in the Army or Air Force without component, or in any other 
category covered by section 1332(a) (1) of this title except a regular component; 
and by dividing the sum of that addition by 360. 

The first question is, in effect, whether the U.S. Merchant Marine 
Cadet Basic School, San Mateo, is a school designated as a service 
school within the meaning of section 1333 (2). 

Title 46, Code of Federal Regulations, Cumulative Supplement, 
chapter ITI, part 310, and the 1943-1945 Supplements thereto, gov- 
erned the appointment and training of enrollees in the Merchant 
Marine, including cadets in the U.S. Merchant Marine Cadet Corps 
who attended the different academies and schools there mentioned, 
including the Merchant Marine Cadet Basic School at San Mateo. 
Nowhere in such regulations is a cadet basic school, or the U.S. Mer- 
chant Marine Academy, referred to as a “service school.” No provision 
of law or regulation issued by the Secretary of a department concerned 
has been found which defined a school such as that here involved as 


410-893 O- 71 - 25 
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a “service school” within the meaning of 10 U.S.C. 1333(2) and, hence, 
it must be concluded that a period of attendance at such school may 
not be credited in computing years of service under section 1333(2). 
The first question is answered in the negative. 

In 47 Comp. Gen. 221 (1967), it was held that active service per- 
formed as a midshipman in a “non-academy” status properly may be 
included in establishing the multiplier factor under Formula No. 3, 
10 U.S.C. 1401, in computing chapter 67 retired pay. It was also con- 
cluded that inactive service as a Reserve midshipman constitutes “serv- 
ice (other than active service) in a reserve component of an armed 
force,” within the meaning of that phrase contained in clause 4, sec- 
tion 1333. The second question now presented is whether a period of 
attendance at the U.S. Marine Cadet School, San Mateo, is “service 
(other than active service)” within the meaning of that clause 4. 

While our decision in 47 Comp. Gen. 221 related to midshipman 
service under the act of August 13, 1946, ch. 962, 60 Stat. 1057, the 
crediting of the member’s service in that case was held to be authorized 
because of his status as a member of the Naval Reserve. The Merchant 
Marine Reserve was made a part of the Naval Reserve by sections 1 
and 318 of the Naval Reserve Act of 1938, 52 Stat. 1175, 1185, section 
318 providing that “The Merchant Marine Reserve shall be composed 
of those members of the Naval Reserve who * * *.” It appears from 
such provisions that while attending the school at San Mateo a mem- 
ber of the Merchant Marine Reserve is also a member of the Naval 
Reserve. Thus, in the absence of a statute barring the crediting of such 
service, a cadet-midshipman, MMR, USNR, attending the Merchant 
Marine Cadet Basic School, from 1943 to 1945, may be given credit 
under 10 U.S.C. 1333(4) for such service as “service (other than active 
service) in a reserve component * * *.” The second question is an- 
swered accordingly. 

With respect to the third question, involving the crediting of such 
service for multiplier purposes for retirements under 10 U.S.C. 6323 
or for any of the purposes of any formula or other law enumerated 
in 10 U.S.C. 1405, section 1405 provides that for the purposes specified 
therein the years of service of a member of the Armed Forces are com- 
puted by adding the service mentioned in clauses (1), (2), (3), and 

(4) the years of service, not included in clause (1), (2), or (8), with which 

he would be entitled to be credited under section 1333 of this title, if he were 
entitled to retired pay under section 1331 of this title. 
Since all the laws enumerated in 1405 (including 10 U.S.C. 6323) 
are grouped in one category and the counting of service creditable 
under all parts of 10 U.S.C. 1338 is specifically included in clause 4 of 
section 1405, the third qyestion is answered in the affirmative, 
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[ B-167759 J 


Debt Collections—Waiver—Known v. After Determined Over- 


payments 


The advance collection of the excess costs to ship the household goods of separ- 
ated members of the uniformed services, excess costs that arise when shipments 
consist of more than one lot, and the authorized distance and/or weight allow- 
ance prescribed by paragraph M8003 of the Joint Travel Regulations are ex- 
ceeded, may not be waived for excess costs of $10 or less, for in the absence of 
statutory authority, the waiver would authorize a known overpayment. The 
waiver authority in Title 4 of the General Accounting Office Policy and Proce- 
dures Manual, section 55.3, and section 3(b) of the Federal Claims Collection Act 
of 1966, that recognizes the diminishing returns beyond which further collection 
efforts are not justified, relates to after determined overpayments. However, 
uniform regulations may issue to discontinue the collection of small excess cost 


amounts discovered after shipment, where the cost of collection would exceed 
the debt. 


To the Secretary of Defense, December 1, 1969: 

Reference is made to letter of August 1, 1969, AFSTPL, from the 
Office of the Directorate of Transportation, DCS/S&L, Department 
of the Air Force, requesting our comments on a proposed change in 
paragraph 5703f, Air Force Manual 75-4, to waive in advance of 
payment collection of excess costs of $10 or less in connection with 
shipment of household goods of members who are being separated 
from the service. ; 

Section 406(b) of Title 37, United States Code, provides that in con- 
nection with a change of temporary or permanent station, a member 
is entitled to transportation (including packing, crating, drayage, 
temporary storage, and unpacking) of baggage and household effects 
within weight allowances prescribed by the Secretaries. Under a con- 
tinuing fund limitation expenditure provision included in the De- 
partment of Defense Appropriation Acts, however, the maximum 
weight allowance which may be transported in any case is 13,500 
pounds. Section 509 of Public Law 90-580, approved October 17, 1968, 
82 Stat. 1132. Section 411 of Title 87 provides that the Secretaries con- 
cerned shall prescribe regulations that are, as far as practicable, uni- 
form for all of the uniformed services. 

Uniform regulations for transportation of household effects of the 
uniformed services are prescribed in Chapter 8, Volume 1, of the Joint 
Travel Regulations. Paragraph M8007 of those regulations provides 
that the Government’s maximum transportation obligation is the cost 
of a through household goods movement of the member’s prescribed 
weight allowance (paragraph M8003) in one lot between authorized 
places. It further provides that the member will bear all transporta- 
tion costs arising from shipment in more than one lot, for distance in 
excess of that between authorized places and for weights in excess of 
the maximum allowance prescribed in paragraph M8008. 
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Paragraph M8010 of the Joint Travel Regulations provides that 
upon discharge, resignation, or separation of members from active 
duty who will not thereafter be in a pay status of the uniformed serv- 
ice concerned, shipments which will involve excess costs may be made 
“provided such excess costs are collected in cash from the member 
* * * in advance of the shipment.” No exception to this requirement 
is stated in the Joint Travel Regulations, 

Paragraph 10-1b, Army Regulations 55-71 (Change 6, January 27, 
1969), repeats the provisions of paragraph M8010 of the Joint Travel 
Regulations for advance collection of excess costs with the further 
provision that transportation officers are responsible for effecting 
these collections, but that “Collection action is waived for amounts of 
$10 and less due to administrative and operational costs involved.” 
The Air Force proposal] is to amend Air Force Manual 75-4 to corre- 
spond with that provision in Army Regulations 55-71. 

The Department of the Navy, by Change 14, April 24, 1969, amended 
Volume V, Navy Supply Systems Command Manual, by adding para- 
graph 58022~3c to authorize commanding officers of designated house- 
hold goods shipping activities to waive collection of excess costs prior 
to shipment of the goods when the excess cost is $5 or less and the ex- 
pense to collect it is expected to be greater. Thus, the regulations in this 
respect are not uniform and are not in conformity with the Joint 
Travel Regulations. 

Committee Action No. 266 of the Department of Defense Military 
Pay and Allowance Committee provides that when discovery of error 
of a noncontinuing nature is made in the audit of military pay records 
of members no longer on active duty collection action will be waived 
for overpayments in amounts of $10 or less when a notice of exception 
has not been issued. 

For many years the General Accounting Office Policy and Proce- 
dures Manual for Guidance of Federal Agencies has contained a pro- 
vision requiring the establishment of “realistic points of diminishing 
returns * * * beyond which further collection efforts by the agency 
are not justified.” 4 GAO 55.3. Also, section 3(b) of the Federal Claims 
Collection Act of 1966, approved July 19, 1966, Public Law 89-508, 
80 Stat. 309, 31 U.S.C. 952(b), authorizes the heads of agencies, in 
conformity with standards promulgated jointly by the Attorney Gen- 
eral and the Comptroller General, to terminate or suspend collection 
action on a debt where it appears that the “cost of collecting the claim 
is likely to exceed the amount of recovery.” These provisions and the 
provisions of Committee Action No. 266, relate, of course, to after 
determined overpayments and have no application in cases where it is 
known prior to payment that an overpayment will be made. 
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The standards promulgated under that act provide “Collection ac- 
tion may be terminated on a claim when it is likely that the cost of 
further collection action will exceed the amount recoverable thereby.” 
4 CFR 104.3(c). Neither these standards, the Federal Claims Collec- 
tion Act of 1966, nor 4 GAO 55,3 contemplate that no action at all 
will be taken to collect since they relate to further collection action. 
Moreover, in view of the many ways available to enforce collection 
of small debts owed by service members and Government employees, 
their application to such personnel may be doubtful in any event. 

We have no objection to uniform regulations authorizing the dis- 
continuance of collection action with respect to small amounts of 
excess costs in those cases where the excess costs were determined or 
discovered after shipment had been made, could not have been readily 
determined prior to shipment, and the cost of further collection pro- 
ceeding will exceed the amount of the debt. This would be in conform- 
ity with Committee Action No. 266, the Federal Claims Collection 
Act of 1966, and 4 GAO 55.3, mentioned above. The waiver of col- 
lection action as to excess costs in connection with the shipment of 
a member’s household effects where the excess cost is known or can be 
readily determined prior to the shipment, however, is a completely 
different matter. Regulations authorizing the waiver of excess costs 
in these circumstances would have the effect of authorizing disbursing 
officers to make a known overpayment, conceivably in some instances 


in excess of the fund expenditure limitation contained in the appropri- 
ation acts. We are not aware of any statutory authority which, even 
by implication, may be viewed as a basis for such action. 

Accordingly, the proposed change to the Air Force regulation must 
be disapproved and similar existing regulations of the Army and 
Navy should be rescinded, 


[ B-168086 J 


Medical Treatment—Dependents of Military Personnel—Private 
Treatment—Retired Personnel 


The wife of a retired member of the uniformed services having been paid insur- 
ance benefits under a commercial plan for the medical care received as an in- 
patient under 10 U.S.C. 1086, which provides health benefits at Government 
expense pursuant to contract, unless as implemented by the Civilian Health and 
Medical Program of the Uniformed Services, the benefits are payable under an- 
other insurance plan, the payment by the Government to the source of the med- 
ical care that exceeded its limited liability under section 1086(d), although an 
erroneous payment, may not be collected by a withholding from the member’s 
retired pay without his consent. No indebtedness against the retiree was created 
within the purview of 5 U.S.C. 5514, nor does the fact the payment was made 
pursuant to the Military Medical Benefits Amendments of 1966, for and on 
account of the retired member, provide the basis for an involuntary collection. 
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To the Secretary of Defense, December 1, 1969: 


Reference is made to letter of October 25, 1969, from the Assistant 
Secretary of Defense (Comptroller), requesting a decision as to 
whether the retired pay of a member of the armed services may be 
withheld without his consent to recover a payment made by the Gov- 
ernment in an amount greater than its limited liability under 10 U.S.C. 
1086(d). The matter is discussed in Department of Defense Military 
Pay and Allowance Committee Action No. 436. 

The question presented is stated in the Committee Action as follows: 

Where the wife of a retiree (enlisted or officer) receives medical care as an 
in-patient under 10 USC 1086 and payment is made by the Government to the 
source of care before it is discovered that the wife was enrolled in another in- 
surance plan provided by law or related to employment, and thereafter the 
commercial plan paid benefits directly to her, with the result that the Govern- 
ment paid the source of care an amount greater than its limited liability under 


10 USC 1086(d), can the retired pay of the retired member be withheld without 
his consent to recover the erroneous payment made by the Government? 


By long custom and practice military medical facilities have pro- 
vided hospitalization for dependents of personnel of the armed 
services on active duty on a space-available basis. The Dependents’ 
Medical Care Act of June 7, 1956, 70 Stat. 250, 37 U.S.C. 401 note 
(1952 ed.), authorized the use of military medical facilities or civilian 
insurance plans for hospitalization of certain dependents of active- 


duty military personnel. No similar program was provided for re- 
tired military personnel or their dependents, who were limited to 
military medical facilities on a space-available basis prior to 1967. 

The Military Medica] Benefits Amendments of 1966, approved 
September 30, 1966, Public Law 89-614, 80 Stat. 862, 10 U.S.C. 1071 
note, authorized a new and expanded hospitalization and outpatient 
program in civilian facilities for retired military members and their 
spouses and children as well as an expansion of the types of care au- 
thorized in military medical facilities for them, that is, generally all 
types of care except nursing or convalescent home-type care, on a cost- 
sharing basis. 

In order to prevent double payment and coverage of persons who 
might be enrolled in other plans by virtue of employment subsequent 
to retirement, subsection (d) of section 1086, Title 10, United States 
Code, was enacted as follows: 

(4) No benefits shall be payable under any plan covered by this section in 
the case of a person enrolled in any other insurance, medical service, or health 
plan provided by law or through employment unlese that person certifies that 
the particular benefit he is claiming is not payable under the other plan 

Regulations implementing 10 U.S.C. 1086 provide that when bene- 
fite have been provided in good faith by the source of civilian care 
and it is subsequently determined that the persons concerned were not 
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in fact entitled to health benefits at Government expense under the 
Civilian Health and Medical Program of the Uniformed Services 
(CHAMPUS), collection and other legal action will be taken only 
against the sponsor, guardian, or individual who was not entitled to 
the benefits (see paragraph 34, AR 40-121). Such regulation, how- 
ever, does not prescribe the manner or means of recovery. 

It is stated in the Committee Action that the scope of the cited 
regulation is intended to cover situations not only where the person 
receiving care was not entitled to any benefits, but also where, as here, 
benefits paid by the Government exceeded those to which she was 
entitled under 10 U.S.C. 1086(d), and that the issue presented is 
whether any statutory authority exists for the recovery of such gen- 
eral indebtedness due the Government in the circumstances so as to 
permit the withholding of retired pay of the retired service member 
(sponsor) without his consent. 

Section 5514 of Title 5, United States Code, provides that when 
the head of the Government agency concerned determines that an 
employee or member of the armed services is indebted to the United 
States because of an erroneous payment made to or on behalf of the 
individual, the amount of the indebtedness may be collected by deduc- 
tion from the current pay account (including the retired pay account) 
of the individual. Subsection 1007(c) of Title 37, United States Code, 
provides that, under regulations prescribed by the Secretaries con- 
cerned, an amount that an enlisted member of the Army or the Air 
Force is administratively determined to owe the United States may 
be deducted from his pay. 

The Committee Action points out that the applicable rule set forth 
in the Department of Defense Military Pay and Allowances Entitle- 
ments Manual—Table 7-7-4, Rule 2, Column C-provides in effect 
that an indebtedness for medical services furnished a dependent (for 
unpaid hospital bills) may be collected from the current pay of mil- 
itary personnel only with the member’s consent, thereby suggesting 
that the above-cited statutory provisions are not for application, 
particularly in view of our holding in 39 Comp. Gen. 415 (1959) that 
the statute from which 37 U.S.C. 1007 (c) was derived was not intended 
to apply to a member in a retired status. 

In Smith v. Jackson, 241 F. 747 (1917), affirmed by the Supreme 
Court in 246 U.S. 388 (1918), it was held that the current compen- 
sation of an officer or employee of the United States may not be with- 
held under the Government’s general right of set-off of debts due the 
United States from the debtor. As a general rule retired or retainer 
pay is not subject to administrative set-off without the debtor’s con- 
sent, Baker v. MoCarl, 24 F. 2d 897 (1928). 
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In Melville v. United States, 23 Ct. Cl. 74 (1888), the Secretary of 
the Navy, during the absence of the naval officer on an Arctic Ex- 
ploring Expedition, increased an allotment of his pay to his wife 
without his knowledge or consent by the total sum of $650. Not- 
withstanding the Government’s contention that the payment was made 
by the Secretary of the Navy for the support of the officer’s wife on 
the theory that he was liable for debts incurred for his wife’s support 
and she was therefore his agent to receive the additional allotment 
payments, the Court of Claims held that the Government was with- 
out power to pay the extra allotment and that the money withheld 
from his pay should be restored to him. 

In 33 Comp. Gen. 309 (1954), we held that the mere erroneous pay- 
ment or overpayment of allotment or family allowance to the wife 
of a service member does not in itself provide a basis for collection 
from the service member. It should be noted that the payment of 
family allowances authorized for dependents of enlisted members of 
the armed services during World War II, like the payments for 
medical and hospital care here concerned, were made for the benefit 
and for the account of the members of the armed services. Even so, 
in the absence of participation in the benefits conferred by the er- 
roneous payments or overpayments or some fault on his part, this 
Office regarded the right of the Government to collect from the service 
member as too doubtful to warrant retention of moneys collected from 
the member or former member. 

We do not view the erroneous payment here involved as creating 
an indebtedness due from the retired member within the purview of 
5 U.S.C. 5514. Also, the fact that payments for medical and hospital 
care for dependents of retired members of the armed services under 
the Military Medical Benefits Amendments of 1966 are made for and 
on account of the retired military member does not, in itself, in our 
opinion provide any basis for involuntary collection from the retired 
pay of the military member. Your question, therefore, is answered 
in the negative except where the member consents to such collection. 


[ B-167984 J 


Bids—Evaluation—Discount Provisions—Trade and Prompt Pay- 
ment Discounts 


A bid offering a 2 percent-20 days prompt payment discount and an unidentified 
discount of 2.1 percent-10 days under the non-set-aside portion of a labor surplus 
area invitation which provided that a discount in excess of 2 percent automat- 
ically would be considered a trade discount was properly evaluated as offering 
both a 2 percent prompt payment discount and a 2.1 percent trade discount for 
consideration as a price reduction to make the bid low and eligible for 
contract award. The Discount Limitation clause of the invitation intended for 
the purpose of precluding -bidders from offering a prompt payment discount in 
excess of normal trade practices in the hope the Government would not earn it, 
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is not within the purview of paragraph 2-407.8(a) of the Armed Services Pro- 
curement Regulation establishing a 20-day prompt payment discount minimum 
and, therefore, the 2.1 percent 10-day discount offered properly was converted 
to a trade discount. 

To Stassen, Kephart, Sarkis & Kostos, December 3, 1969: 

Further reference is made to your letters of October 7, 29, 31, and 
November 18, 1969, with enclosures, supplementing the telegram of 
September 25, 1969, from Propper International, Inc., protesting the 
award to Metz of California of a part of the non-set-aside portion or 
any portion of the set-aside for labor surplus area under invitation for 
bids No. DSA100-69-B-2190. 

The invitation was issued on June 30, 1969, as a partial labor surplus 
area set-aside and requested bids for the delivery of hot weather field 
caps. Of the four destinations specified in the non-set-aside portion, 
two destinations involve the following quantities set aside for labor 
surplus area concerns: Defense Depot, Memphis, Tennessee—141,660; 
Defense Depot, Ogden, Utah—168,240. Other destinations are Defense 
Depot, Mechanicsburg, Pennsylvania, and Atlanta Army Depot, At- 
lanta, Georgia. Offers were received from eight bidders on all the 
destinations in response to the invitation. 

Metz received a non-set-aside award: of 260,960 each on Septem- 
ber 23, 1969, under contract No. DSA100~70-C-—0583. Propper re- 
ceived a non-set-aside award of 250,000 each on the same date under 
contract No. DSA100-70-C-—0584. Propper contends that it was en- 
titled to receive the award made to Metz as well as the portion set 
aside for labor surplus area. No award of the set-aside portion has 
yet been made. The offers submitted by Metz and Propper on the non- 
set-aside portion were evaluated as follows: 


PROMPT 
DESTINATION AND UNIT PAYMENT 
OFFEROR QUANTITY PRICE DISCOUNT 


Metz of Ogden—168,240 ea. $1. 005000 
California Less 2.1%-10 days .021105 2%-20 days 
(treated as a trade ————_———- 
discount) $ . 983895 
Mechanicsburg— 
92,720 ea. $1.01000 2%-20 days 
Less 2.1%-10 days . 02121 
(treated as a trade ———————- 
discount) $ . 98879 
Propper Interna- Memphis—141,660 ea. $ . 99 2%-20 days 
tional, Inc. Atlantic—35,940 ea. . 99 2%-20 days 
Mechanicsburg— 
72,400 ea. .99 2%-20 days 
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It will be noted from the above that the 2.1-percent, 10-day discount 
offered by Metz was evaluated as a trade discount which resulted in a 
reduction of its bid price. This evaluation was made pursuant to the 
discount limitation clause (clause 114.9) contained in the invitation. 
That clause provides as follows: 


114.9 DISCOUNT LIMITATION 

It is understood and agreed that, for the purpose of payments under this con- 
tract, an offer of prompt payment discount in excess of two percent shall be 
considered as a trade or special discount which shall be available to the Gov- 
ernment as a reduction from the prices quoted, without regard to whether in- 
voices are actually paid within the designated discount period. Offerors who 
desire to do so may quote customary terms of discount (not in excess of two 
percent), for prompt payment in addition to any trade or special discount avail- 
able to the Government, provided such discounts are stated separately in their 
offers. Unless such trade or special discounts are separately stated, the offeror 
agrees that, when the discount offered exceeds two percent, the entire discount 
will be considered as a trade or special discount and will not be treated as a 
discount for prompt payment. 

You protest on behalf of Propper that the 2.1-percent, 10-day dis- 
count offer tendered by Metz should not have been evaluated since the 
invitation provides (clause 400.1.17, page 45) that only 20 days origin 
and 30 days destination will be considered in the evaluation of prompt 
payment discounts. In your letter of October 6, 1969, to our Office, you 
state that the issue involved is: “Can the Government combine two 
discount periods (treating one as a trade discount and the other as a 
prompt payment discount) in effecting a reduction in price which is 
thereby prejudicial to another bidder?” You state further that it is 
unknown in the garment industry dealing with the Defense Person- 
nel Support Center for bidders to offer trade discounts; that when a 
bidder offers a discount for payment in varying periods, it does not 
intend this to be a cumulative offer but rather independent offers for 
each period; and that the procurement agency gave effect to Metz 
offers of discounts by treating the 10-day period as a trade discount 
and the 20-day period as a prompt payment discount which is in con- 
tradiction of clause 114.9 because Metz did not “separately state” it 
was Offering a trade discount and also a prompt payment discount. 

You maintain that an interpretation of tendered discount should be 
limited to just one discount period ; that a 10-day discount period was 
never a problem to the Government since such discount is not included 
in bid evaluation; and that the Government is not entitled to both 
trade discount and prompt payment discount unless separately stated 
by the bidder. You concede that there are no significant factual 
disputes or inconsistencies when comparison is made between your 
comments and the administrative report, a copy of which has been fur- 
nished to you, but that the only issue involved in your protest is 
fundamentally one regarding the proper and reasonable interpretation 
of the pertinent discount provisions. 
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With regard to your view that the 2.1-percent, 10-day discount offer 
should not have been evaluated since clause 400.1.17 provides that 
only 20 days origin and 30 days destination will be considered in the 
evaluation of prompt payment discounts, the contracting office ac- 
knowledges that 20 days is the minimum period established by the 
invitation for evaluation of prompt payment discounts. It is pointed 
out, however, that by reason of the terms of the discount limitation 
clause quoted above, the 2.1-percent, 10-day discount offered by Metz 
was considered to be a trade discount under which the bid price is re- 
duced by 2.1 percent regardless of the time period involved. Conse- 
quently, a trade discount is considered in bid evaluation as a tendered 
price reduction and is not affected by paragraph 2-407.3(a) of the 
Armed Services Procurement Regulation (ASPR), since this pro- 
vision has reference only to prompt payment discounts. Specifically, 
ASPR 2-407.3(a) provides that the discount clause of the type con- 
tained on page 3, paragraph 9 of the “Solicitation Instructions and 
Conditions” (standard form 33A) establishes a 20-calendar day mini- 
mum period for prompt payment discount, unless otherwise specified 
in the invitation. No other minimum period for evaluation of prompt 
payment discount is specified in the invitation. Under ASPR 2-407.3 
(a), the 2-percent, 20-day discount offered by Metz qualifies as a prompt 
payment discount and properly is a factor in bid evaluation. Thus, we 
conclude that there was no accumulation of prompt payment discounts 
considered in the evaluation of bids. 

With reference to the applicability of the discount limitation clause 
to this procurement, the record shows that the clause was first au- 
thorized for use by letter dated August 26, 1966, from Headquarters 
Defense Supply Agency to all of its six supply centers. Paragraphs 1 
and 2 of this letter stated as follows: 

1. A problem has been encountered by DSA wherein prompt payment dis- 
counts in excess of normal trade practices are being offered with the knowledge 
that favorable bid evaluation of the discount may result and that any subse- 
quent failure by the Government to earn the discount will produce a “windfall 
— ‘This Headquarters requested and received approval from the ASPR Com- 
mittee to utilize a Discounts Limitations Clause in addition to the one prescribed 
in ASPR. The approved clause will provide that excessive prompt payment dis- 
counts (in excess of 2% of contract price) will be considered as a trade or 


special discount not subject to time limitations for evaluation and payment 
purposes. 


By press release dated December 5, 1968, the Commander, Defense 
Personnel Support Center, announced to industry that effective De- 
cember 18, 1968, a discount limitation clause would be included in 
applicable solicitations. In addition, an appropriate cautionary notice 
was placed in those solicitations, as here, where the discount limitation 
clause was included. 
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Respecting your contention that when a bidder offers prompt pay- 
ment discounts for varying periods, the bidder does not intend its 
offer to be cumulative but rather as independent offers, we must ob- 
serve that the subjective intent of the bidder is immaterial and only 
its manifested intent is controlling. See 3 Corbin on Contracts § 538, 
page 57 (1960). In the instant case, the intent to be derived is re- 
stricted to the bidder’s written response to the invitation terms and 
conditions including the discount limitation clause. 

While a bidder may offer a discount for payment in varying periods, 
the discount limitation clause is quite specific that if any of these 
discounts exceed 2 percent and a trade discount is not separately 
stated, such discount so offered shall be considered a trade or special 
discount. A bidder who submits an offer subject to the invitation dis- 
count limitation clause may not thereafter contend successfully that it 
subjectively intended a result contrary to the express wording of the 
clause. 

Your contention that a bidder can quote both a trade discount and 
a prompt payment only if the trade discount is separately stated is 
not tenable since it fails to give effect to the plain language of the dis- 
count limitation clause. The clause provides, in pertinent part, “Un- 
less such trade or special discounts are separately stated, the offeror 
agrees that, when the discount offered exceeds two percent, the entire 
discount will be considered as a trade or special discount and will not 
be treated as a discount for prompt payment.” 

Under this provision, Metz offer met the criteria concerning trade 
discounts when it did not separately state a trade discount, and when 
it offered a prompt payment discount in excess of 2 percent. There is 
no obligation on the part of the Government to recognize a 10-day 
prompt payment discount only as a prompt payment discount in the 
presence of the clear wording of the clause which converts such prompt 
payment discounts to a trade discount when it is in excess of 2 percent. 

It has long been an established policy of the Government to con- 
sider discounts in evaluating bids for contracts to be awarded under 
formal advertisements and we have frequently held that consideration 
of discount offers is an essential legal requirement in evaluating bids. 
Such has been our holding even where the invitation did not include 
any provisions for the particular type of discount which was offered. 
See 40 Comp. Gen. 518 (1961). The reason for such a policy is that 
an award of a Government contract shall be made to the responsible 
bidder whose bid conforms to the invitation and will be the one “most 
advantageous to the Government, price and other factors considered.” 
Bidders are expected to quote their best prices and use their own judg- 
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ment in qualifying such prices in any matter where the prices are 
susceptible to adjustment, as in the case of allowances for discounts. 
There is no evidence to show that consideration of the discounts 
offered by Metz was contrary to the invitation provisions and it must 
be concluded, therefore, that the action taken by the contracting officer 
is not subject to legal objection by our Office. 
In view of the foregoing, your protest is denied. 


[ B-167353 J 


Contracts—Awards—Small Business Concerns—Award Prior to 
Resolution of Size Protest 

The award of a refuse collection contract under a small business set-aside for 
urgently needed services prior to the resolution of a size protest by the Small 
Business Administration (SBA) within the 10 working days after receipt of the 
protest that is prescribed by paragraph 1-703(b) (1) of the Armed Services Pro- 
curement Regulation does not affect the validity of the contract. The contracting 
officer under the regulation upon expiration of the 10 working days was author- 
ized to presume the questioned bidder to be a small business concern, eligible for 
a contract award, having complied with the requirements to ascertain when 
to expect a size decision from SBA, and to determine that a further delay in 
awarding the contract would be disadvantageous to the Government. Bven 
though ultimately it is determined the contractor is not a small business concern, 
the contract awarded in good faith is not void ab initio but voidable at the 
Government’s option. 

Contracts—Awards—Small Business Concerns—Erroneous 


Award—Ab Initio v. Voidable 


A contract awarded on the basis of a bidder’s good faith self-certification that it 
is a small business concern, which status is subsequently determined erroneous, 
is not void ab initio, but is voidable at the option of the Government. 


To Sadur, Pelland & Braude, December 4, 1969: 

Further reference is made to your protest on behalf of Johnson & 
Speake, Incorporated, against the award of a contract to Capitol 
Trash Removing Company, Incorporated, for collection and disposal 
of refuse at Andrews Air Force Base for the period of 1 year com- 
mencing on July 1, 1969. The contract was awarded pursuant to solici- 
tation No. F49642-69-B-0781, a total small business set-aside. Your 
primary contention is that Capitol was not a small business concern at 
the time of bidding and award and, therefore, the contract should be 
canceled. 

The solicitation was issued on May 9, 1969, after the Small Business 
Administration (SBA) had advised the procuring activity that there 
was a sufficient number of small business concerns in the area to gen- 
erate competition. SBA furnished a list of seven small business firms, 
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including your client and Capitol. The following five bids were re- 
ceived and opened on June 3, 1969: 


Capitol $150,596 
Shipshape 235,074 
Johnson & Speake 273,554 
Baldwin 289,427 
S&M 319,686 


Since Capitol was the apparent low bidder, the contracting officer 
requested a preaward survey with “Special emphasis * * * on * * * 
where Company is incorporated and whether the Company has a 
parent company affiliation ‘Ascertain whether Company is Small 
Business.’” The survey was conducted by the Baltimore Defense 
Contract Administration Services District and its report dated June 19, 
1969, recommended award to Capitol. The report stated that Cap- 
ito] had no affiliates and that based on a Dun & Bradstreet report dated 
March 28, 1969, annual sales were well below $1 million during the 
preceding 3-year period, the small business limitation for service 
industries. 

On June 9, 1969, the contracting officer received the Johnson & 
Speake protest as to Capitol’s small business status and forwarded it 
to SBA on the same day. A copy of Johnson & Speake’s letter was also 
sent to and received by SBA, apparently on June 9, 1969. After consul- 
tations with SBA, the contracting officer concluded that immediate 
award would be necessary in order for the contractor to commence per- 
formance on July 1 as called for in the solicitation. Therefore, award 
was made to Capitol on June 23, 1969. The appropriate SBA regional 
office ruled on July 11, 1969, that Capitol was not small business. This 
decision was appealed and on October 28, 1969, the SBA Size Appeals 
Board denied the appeal. 

In addition to your contentions with respect to Capitol’s eligibility 
as a small business concern, you assert that the contracting officer vio- 
lated the following provisions of the Armed Services Procurement 
Regulation (ASPR) concerning suspension of the procurement action 
where a firm’s status has been questioned within 5 working days after 
bid opening in accordance with ASPR 1-703(b) (1) and, therefore, 
the award is void ab initio: 

ASPR 1-703 (b) (3) (i): 

(i) If the SBA Regional Director’s determination is not received by the con- 
tracting officer 10 working days after SBA’s initial receipt of a protest or notice 
questioning the Small Business status of a bidder or offeror, it shall be pre- 
sumed that the questioned bidder or offerer is a small business concern. This pre- 
sumption will not be used as a basis for making an award to the questioned 
bidder or offeror without first ascertaining when a size determination can be 


expected from SBA, and where practicable, waiting for such determination, 
unless further delay in award would be disadvantageous to the Government. 
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(iv) Until receipt of the SBA determination of the size status, or expira- 
tion of the ten day period (30 days in case of an appeal to the Chairman, Size 
Appeals Board), whichever occurs first, procurement action shall be suspended ; 
however, this suspension shall not apply to any urgent procurement action which 
the contracting officer determines in writing must be awarded without delay 
to protect the public interest. The contracting officer’s determination shall be 
placed in the contract file. 

First, you contend that award was made before the SBA size deter- 
mination and before the expiration of 10 working days without a 
proper finding that it was an “urgent procurement” and award had to 
be made without delay to protect the “public interest,” contrary to 
subparagraph (iv). You contend that the 10 days expired on June 25, 
1969. In the alternative, you contend that if award is considered to 
have been made after the expiration of 10 working days, it was con- 
trary to subparagraph (i) above because the contracting officer did 
not first ascertain when SBA could be expected to make its determina- 
tion and there was no proper finding that further delay would be “dis- 
advantageous” to the Government. You contend that award was not 
justified as an “urgent procurement” or because further delay would 
have been “disadvantageous” to the Government because the contract- 
ing officer should have negotiated a month’s extension of Johnson 
& Speake’s current contract. In addition, you take the position that 
preservation of the integrity of the bidding system and the principles 
and policies of the Small Business Act outweigh any savings in money 
that would have been lost by a 1-month extension of Johnson & 
Speake’s contract. 

The record shows that the contracting officer contacted SBA on 
June 10 by telephone and learned that his letter has been received on 
that day. His letter to SBA included a statement to the effect that un- 
less award was made by June 16 “the potential hazard to the mission of 
Andrews AFB will be materially increased,” and requested immediate 
attention to the matter. He again discussed the protest with SBA on 
June 18 and 19 and learned that June 26, 1969, was the earliest date 
he could expect their decision. He calculated the 10-day period as ex- 
piring on June 24. On June 20 he received the affirmative preaward 
survey report, which included no information indicating Capitol was 
other than small business. On the same date the contracting officer 
issued a determination and findings, pursuant to ASPR 2-407.9(b) (3), 
that award should be made prior to resolution of Johnson & Speake’s 
protest. This decision was coordinated with and approved by higher 
authority. His decision was based upon the fact that the current con- 
tract expired on June 30, 1969, and continuity of service was “urgently 
required to prevent and preclude possible danger to the health and 
welfare” of personnel and the public; that further delay would prevent 
the contractor from having the large number of disposal containers 
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in place on time and thereby delay performance; that award to Cap- 
itol would be monetarily advantageous because an extension of the 
current contract would cost more; and the Capitol had certified itself 
to be small business and had received a favorable preaward survey 
recommendation. 

It is our view that although there appears to have been a technical 
violation of the “10-day period” as you contend, we do not believe 
this affects the validity of the contract. Assuming, arguendo, that 
award was made before expiration of 10 days, it is clear that waiting 
the full 10 days would have served no useful purpose since SBA’s 
decision was not made until July 11, 1969, at least 22 working days 
after it was notified of the protest. It should also be noted that the 
contracting officer knew at the time he made the award that he could 
not expect a decision within the specified time. Under the provisions 
of ASPR 1-703(b) (3) (i) the contracting officer is authorized to pre- 
sume the small business status of a self-certified bidder after expira- 
tion of 10 days once he has ascertained when a determination can be 
expected from SBA and where further delay will be “disadvan- 
tageous” to the Government. As noted above, the contracting officer 
did ascertain when SBA’s determination could be expected and deter- 
mined that delay in award would be to the Government’s disadvan- 
tage. With regard to the latter point, the contracting officer has stated 
several reasons which appear to support his determination that fur- 
ther delay would be “disadvantageous.” In these circumstances, it is 
our opinion that award was proper under the cited regulation. See 
Mid-West Construction, Lid. v. United States, 181 Ct. C1. 774 (1967). 
Since we have concluded that award was proper under ASPR 1-703 
(b) (3) (i), there is no need to determine whether award would have 
been authorized under ASPR 1-703(b)(3)(iv) as an “urgent 
procurement.” 

You also contend that the award was made contrary to the require- 
ments of ASPR 2-407.9(b) (3) ; that award shall be withheld until 
the protest is resolved unless the contracting officer determines the 
items are urgently required, performance will be unduly delayed, or a 
prompt award will be disadvantageous to the Government; and that 
notice of intention to proceed with award be given to the protestor 
and others concerned. As noted above, the contracting officer made a 
determination that performance would be unduly delayed unless 
award was made promptly and that award would be monetarily 
advantageous. This determination was approved by the Director of 
Procurement, Headquarters, and Air Force legal counsel. Although 
there was a failure to comply with the notice requirement, we do not 
view this as invalidating the award. 
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Your contention that Capitol was not a small business concern at 
the time of bidding and award is based on the two-fold argument 
that Capitol (1) is an affiliate of the “empire” of three brothers, 
William, Charles and Robert Cohen, and (2) is affiliated with Shayne 
Brothers, a large business, for the purpose of securing the contract for 
the latter’s benefit. Since these contentions were considered and deter- 
mined by the Size Appeals Board of the Small Business Administra- 
tion, which is vested by law (15 U.S.C. 637(b) (6) ) with the authority 
to make such determinations, we quote from its decision of October 28, 
1969: 


B. A concern is small for the purpose of this procurement if, together with its 
affiliates, its average annual receipts for the past three fiscal years do not 
exceed $1 million. 

O. Section 121.3-2(a) of the Small Business Size Standards Regulation 
states: 

“Concerns are affiliates of each other when either directly or indirectly 
(1) one concern ... controls or has the power to control the other or 
(2) a third party or parties . . . control or has the power to control both. 
In determining whether concerns are independently owned and operated 
and whether or not affiliation exists, consideration shall be given all appro- 
priate factors, including common ownership, common management and con- 
tractual relationships...” 

D. The record discloses that the appellant is subcontracting part of the work 
to Dixie Trash Company and is renting equipment from Shayne Bros., Inc. There 
is no evidence that Shayne Bros., Inc., is controlling, or has the power to control 
the appellant by renting its equipment. Therefore, the Board finds that the 
appellant is not affiliated with Shayne Bros., Inc. 

B. The record further discloses that, at the time of bid opening and award, 
all of the stock of appellant was owned by Isadore Katzen and Robert Cohen, the 
Assistant Treasurer and Assistant Secretary of the Corporation respectively. 
Charles Cohen was President, Secretary and Treasurer, and William Cohen, 
Vice-President. Under the By-Laws, Charles Cohen, as President, had the duty 
and authority to manage the corporate affairs. The only offices mentioned in the 
By-Laws are those of President, Vice-President, Secretary and Treasurer, posi- 
tions which were held by Charles Cohen and William Cohen, through election 
by the Board of Directors. The Board finds, therefore, that Charles Cohen had 
the power to control the appellant both at the time of bid opening and award. 
Charles Cohen also controlled or had the power to control certain other con- 
cerns which are considered to be affiliated with the appellant. Since all of the 
concerns controlled by Charles Cohen had combined average annual receipts 
for the past three fiscal years in excess of $1 million, the appellant, Capitol 
Trash Removal Company, Inc., is not a small business concern for this 
procurement, 


In addition to the above finding confirming your position as to 
Capitol’s size status, you contend that its small business self-certifica- 
tion was not in good faith and, therefore, the contract is void ab 
initio. In support of your contention that other than a good faith 
self-certification renders the contract void ab initio, you cite several 
decisions of our Office, including 34 Comp. Gen. 115 (1954) ; 41 id. 47 
(1961) ; 7d. 252 (1961) ; B-157700 and B—157292, both decided Novem- 
ber 15, 1965; B—157921, November 29, 1965. You contend that the 
certification was in bad faith because Capitol knew, or in the exercise 
of reasonable diligence should have known, that its affiliation with 
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other Cohen controlled enterprises and its “arrangement,” whether 
express or implied, with Shayne Brothers precluded it from qual- 
ifying as a small business concern. You point out that the self- 
certification provision of the invitation instructed bidders to refer to 
paragraph 14 of standard form 33A, which makes it clear that affilia- 
tion must be considered in determining whether a firm is small busi- 
ness and refers to the SBA regulations concerning affiliates and, as 
noted above, SBA has determined that Capitol was affiliated with 
other Cohen interests within the meaning of such term as used in its 
regulations, 

In view of these provisions, you argue that Capitol must be held 
to have been on notice that it had to consider its relationship to the 
Charles Cohen enterprises and its joint venture arrangement with 
Shayne Brothers. In these circumstances, you contend that a reason- 
able and prudent bidder would have been suspicious of its status and 
requested a certificate from SBA prior to submitting a bid. The will- 
ful or negligent failure of Capitol to inquire of SBA as to its status 
constitutes, in your opinion, a failure to exercise good faith. In sup- 
port of the “rule urged here, that a good faith certification requires a 
freedom of knowledge of circumstances which ought to put a prudent 
bidder upon inquiry to ascertain its true status from the Small Busi- 
ness Administration, and a willful or negligent failure to make such 
inquiry constitutes a lack of good faith,” you have cited numerous 
court cases and several decisions of our Office. In addition, you point 
to the fact that Capitol made a change in its officers on July 1, 1969, 
as indicating knowledge at the time of certification that it did not 
qualify as small business. 

Capitol’s attorney has submitted his views on your contentions con- 
cerning his client’s small business certification. He argues that the 
certification was made in good faith by Isadore Katzen, Assistant 
Treasurer and 50-percent stockholder, in the honest belief that the 
corporation was a small business. It is his position that although the 
Size Appeals Board found Capito) affiliated with other interests of 
Charles Cohen within the meaning of its regulations, the facts of the 
situation support the conclusion that the certification was in good 
faith. In support of this argument he points to the evidence before 
the Size Appeals Board that on January 21, 1964, Charles Cohen was 
elected President and Secretary-Treasurer; William Cohen, Vice 
President; Isadore Katzen, Assistant Treasurer, and Robert Cohen, 
Assistant Secretary; that in 1965 Robert Cohen and Isadore Katzen 
became sole shareholders; that the officers remained the same because 
Charles and William Cohen were founders of Capitol and the new 
co-owners wanted the benefit of their reputation in the trade; that 
during the ensuing 4 years Robert Cohen and Isadore Katzen had 
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full control in running the business; that Charles and William Cohen 
did not act as officers of the corporation or visit the corporate offices 
more than once or twice during the period; that the only other busi- 
ness interests of Robert Cohen and Isadore Katzen are small real 
estate investments with annual gross income of less than $10,000; and 
that Capitol’s annual sales during the most recent 3-year period aver- 
aged $431,110. Your contention concerning an arrangement with 
Shayne Brothers is denied and it is pointed out that neither SBA nor 
the preaward survey team found any evidence of such an agreement. 
In addition, it is pointed out that after making the allegation that 
Shayne Brothers would “perform all of the work necessary and fur- 
nish all labor, material, trucks and equipment required,” Johnson & 
Speake seemingly refuted it by protesting to the contracting officer 
that it had learned from Capito) that it planned to purchase 
Canadian-made equipment. It is argued that in these circumstances 
there was no reason for the co-owners of Capitol to suspect that its size 
status would be questionable and, therefore, the certification was in 
good faith. 

It has long been the position of our Office that a contract awarded in 
good faith on the basis of a bidder’s certification that it is a small busi- 
ness concern, which status is subsequently determined erroneous, is not 
void ab initio but is voidable only at the option of the Government. 
41 Comp. Gen. 252 (1961); B-137689, January 21, 1959. See, also, 
Otis Steel Products Corporation v. United States, 161 Ct. Cl. 694, 316 
F. 2d 937 (1963). However, you contend that here the certification was 
in bad faith and that under the decisions of our Office the contract is 
therefore void ab initio. Although there is insufficient evidence to sup- 
port a finding of bad faith, we believe a word should be said concern- 
ing the position of our Office where we have found there was a bad 
faith certification. Our review of the decisions you have cited in sup- 
port of this proposition fails to reveal any decision where we have held 
a contract void ab initio as opposed to voidable at the Government’s 
option, with the possible exception of 34 Comp. Gen. 115 (1954), 
where the language used may be construed as having such meaning. 
However, in B-137689, May 15, 1961, we clarified our position with 
respect to the use of that language as follows: 

While the language employed in reaching the conclusions indicated in the 
above decisions may differ, we think the legal result is the same, for as pointed 
out by the Supreme Oourt in United States v. N. Y. Porto Rico 8.8. Co., 239 U.S. 
88, 98, even where a statute specifically declares a transaction void, “the party 
for whose protection the requirement is made often may waive it, void being 
held to mean only voidable at the party’s choice.” See also Adelhardt Oonstruo- 
tion Oo. v. United States, 107 F. Supp. 845. 

As was stated in a more recent decision, B-166445, August 25, 
1969— 
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* * * it has been and remains our position that, if a contract has been awarded 
on a small business set-aside procurement to a concern which, subsequent to 
award, has been determined by the Small Business Administration as one not 
qualifying as an eligible small business contractor on the contract award date, 
the contract is not void ab initio but is voidable, depending upon the particular 
circumstances of the case, only at the option of the Government. See 41 Comp. 
Gen. 252 and our decision B—164100, July 8, 1968. See, also, Otis Steel Products 
Corporation v. United States, 816 F. 2d 987, wherein the Court of Claims held 
that the plaintiff could not be relieved from its obligations under the contract 
involved by pleading that it was not a small business concern at the time the 
contract was awarded. 


See, also, B-168128, April 24, 1968; B-166065, April 14, 1969; and 
B-167613, October 22, 1969. 

As stated above, we do not believe there is sufficient evidence to sup- 
port your contention that the certification was made either in bad faith 
or imprudently. With regard to your contention that Capitol had an 
“arrangement” with Shayne Brothers, the only substantive evidence 
indicates that Shayne Brothers only interest in the contract is in the 
rental of some of its equipment to Capitol for performance of the 
work. While our Office has held a certification lacking in good faith 
where the bidder was affiliated with another concern, the facts of 
those cases readily distinguish them from the instant case. In the case 
reported at 41 Comp. Gen. 47, Standard Steel Works had certified 
itself as small business even though it was aware that SBA had ques- 
tioned its status and had taken an informa] position that it did not 
qualify because of certain affiliations, In another case where the bidder, 
a small business concern at the time its bid was submitted, merged 
prior to bid opening with another firm and became large, we held that 
the bidder could not properly certify itself as small business at the 
time of bid opening. B-161693, July 21, 1967. In the instant case, the 
uncontroverted evidence is that although Charles Cohen held the office 
of president of Capitol at the time of bidding and award he had 
not held any stock in the corporation or performed any management 
functions for more than 4 years; Capitol’s average annual receipts were 
well below the applicable limit; and Capitol had certified itself as a 
small business concern on other procurements without any size chal- 
lenge. In these circumstances, we see no basis for imputing bad faith 
or a lack of prudence to Capitol in making its certification. Although 
the principals of Capitol changed the officers on July 1, 1969, we do 
not interpret this as an act indicating bad faith in its earlier certifica- 
tion but, rather, a realization after its size was challenged that this 
would be necessary to its future eligibility. For a similiar case, where 
affiliation and power to control was found, but no bad faith was 
imputed, see B~153780, June 4, 1964. 

Finally, you state that regardless of whether there is good faith in a 
small business certification, the contract may be canceled at the Gov- 
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ernment’s option, citing B-164932(1) and (2). In that case the suc- 
cessful bidder had certified that the item being purchased would be 
manufactured by a small business concern, Whether the bidder’s small 
business certification was in good faith was not the issue involved, As 
stated in our letter to the Postmaster Genera]— 


That statement unlike the small business certification does not involve a “good 
faith” representation or statement as to a belief concerning size status. Rather, 
it is an unqualified promise that a small business will in fact perform the 
contract. 


In view thereof, and since it would not be in the Government’s inter- 
est to cancel the contract, your protest is denied. 














[ B-167380 J 


Contracts—Specifications—Conformability of Equipment, Etce., 
Offered—Administrative Determination Conclusiveness—Bid Re- 
evaluation Recommended 


A decision by a contracting agency to reject a bid that as a factual matter is 
determined not to have met the specifications, particularly if the determination 
involves highly technical or scientific factors which the United States General 
Accounting Office is not equipped to judge, although generally accepted without 
question, where the rejection of the low bid submitted under an invitation for a 
completely integrated closed-loop loading system is based on the fact the de- 
scriptive literature failed to identify with bid items, the rejection appears to 
be an erroneous interpretation or application of the standards required by the 
invitation and it is suggested, without undertaking to decide bid responsiveness, 
that the bid should be reevaluated, with consideration given to all available 
information concerning the conformance of the several items of equipment offered 
to the intent of the specifications. 


To the Secretary of the Army, December 5, 1969: 

We refer to a letter of August 14, 1969, with enclosures, from the 
General Counsel, Office of the Chief of Engineers, reporting on the 
protest of CGS Scientific Corporation (CGS) against the award of 
a contract to any other bidder under invitation for bids No. DACA 
55-69-B-0017, issued by the U.S. Army Engineer Division, Cincin- 
nati, Ohio. 

The invitation issued on May 29, 1969, sought the procurement of a 
completely integrated automatic closed-loop loading system, in accord- 
ance with the Technical Specifications set forth on pages 9 through 
9.6 thereof. The specifications pertinent to this protest are as follows: 

8.1.1 A solid state function generator shall be furnished to create an electri- 
cal analog of the form of loading output desired, including sine, haversine, tri- 
angle, square and ramp functions, each developed at frequencies not less than 
.005 Hz to 500 Hz. Frequency ranges shall be selectable by a decade multiplier. 
The ramp shall have the feature of a manual dwell possible at random, which 
may be subsequently either continued or reset to zero. Oyclic functions may be 
exercised for a single pulse. This unit may be programmed for a given number of 


cycles by a counter panel. The function generator shall have the following char- 
acteristics: Frequency stability of selected frequency, + 0.1%; Amplitude sta- 
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bility, + 1%; Distortion, + 0.5%; Output voltage (Approx.) + 10 volts. 
Frequency accuracy not less than 1% of full scale of the selected scale. 

8.1.2 A counter panel shall be furnished complete with an electromechanical 
6-digit counter, which may be preset to the desired number of cycles, a totalizing 
counter, X10 and X100 decade counter circuit for high frequency counting, and 
equipped with a selector switch to choose the repetitive function driving the 
counters. A manual reset total counter shall be provided. The maximum count- 
ing rate in 25 Hz or better which is increased to 250 and 2500 Hz with the X10 
and X100 decade multipliers. 

3.1.3 A phase shifting capability shall be furnished to operate in conjunction 
with the function generator. Output signals to the fourteen controllers shall be 
provided so that one channel may be selected as the reference and each of the 
remaining fourteen channels may be phase shifted from 0° to 360°. Frequencies 
shall be selectable to an accuracy of +2° over the entire range. 

* . * * * . 


3.2.5 Synchronized program run/stop button which synchronizes the function 
generator and provides for synchronization of an external function source such as 
magnetic tape or analog computer. 

* = * s » * * 

44 The load end of each actuator body shall be provided with a rectangular 
mounting flange with four holes suitable for attaching the actuator to a load 
reaction fixture. The other end shall be provided with a removable double clevis 
mount. 

* os - + * * * 


6.1.8 Low pressure bypass switch to allow low pressure turn-on. 
In addition, the invitation included the following requirement for de- 
scriptive literature (Article 5 of the Special Conditions) : 


5. REQUIREMENT FOR DESCRIPTIVD LITERATURE (1960 OCT). 


(a) Deseriptive literature as specified in this Invitation for Bids must be 
furnished as a part of the bid and must be received before the time set for open- 
ing bids. The literature furnished must be identified to show the item in the bid 
to which it pertains. The descriptive literature is required to establish, for the 
purpose of bid evaluation and award, details of the products the bidder proposes 
to furnish as specified in paragraph (c) below. 

(b) Failure of descriptive literature to show that the product offered con- 
forms to the specifications and other requirements of this Invitation for Bids 
will require rejection of the bid. Failure to furnish the descriptive literature by 
the time. specified in the Invitation for Bids will require rejection of the bid, 
except that if the material is transmitted by mail and is received late, it may be 
considered under the provisions for considering late bids, as set forth elsewhere 
in this Invitation for Bids. 

(c) In accordance with subparagraph (a) above, the following information 
and descriptive data shall be furnished : 

One set of drawings showing specified dimensions or schematics shall be 
supplied for the following items: 


Console layout 
System block diagram 
Hydraulic schematic 
Hydraulic actuators 


One set of descriptive literature or outline specifications as necessary to 
describe completely the nature and capabilities and to indicate clearly their 
conformance with the technical specifications shall be supplied for the fol- 
lowing items: 

Function generator Servo amplifier 

Counter panel Actuators 

Load cells Actuator function curves 
Transducer conditions Hydraulic power unit 
Servo valves 


- 
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Bids were opened on June 24, 1969. Of the five bids received, CGS 
Scientific Corporation’s was the lowest at $179,450, and MTS Systems 
Corporation’s (MTS) was the second lowest at $198,875. However, 
on the basis of the descriptive literature furnished, CGS was deter- 
mined to be nonresponsive to the invitation and was informed of this 
finding by a letter dated June 27, 1969, which outlined the reasons for 
rejection of its bid according to the first technical review of June 26, 
1969. CGS protested this determination of nonresponsiveness to the 
U.S. Army Engineer Division. A second technical review, dated 
July 3, 1969, reaffirmed the original finding for substantially the same 
reasons. These reasons may be summarized as follows: 

(1) Frequency stability of the Hewlett-Packard 203A function 
generator does not meet the frequency stability of 0.1 percent stated 
in Technical Specification 3.1.1. 

(2) The CGS descriptive literature does not indicate that the 
run/stop feature is used to synchronize an external function source 
such as magnetic tape or analog computer as required by Technical 
Specification 3.2.5. 

(3) Information is not provided by CGS that the “off” switch on 
the Model 835 panel can also be used for low pressure turn-on, as spec- 
ified in Technical Specification 6.1.8. 

(4) Load cells are not identified among the 16 models described and 
they are inconsistently sized. 

It is CGS’s position that the Corps of Engineers was in error in re- 
jecting its bid. The bidder maintains that its interpretation of the 
specifications as reflected in its descriptive literature was reasonable 
and that award should be made to it. 

The first basis upon which CGS was determined to be nonrespon- 
sive was the failure of its proposed system to comply with the fre- 
quency stability requirement of + 0.1 percent. The agency considers 
this the major area of the CGS bid’s nonresponsiveness. The second 
technical review, dated July 3, 1969, states that although Exact Model 
330 function generator included in its system meets the required fre- 
quency stability, the Hewlett-Packard Model 203A function generator, 
which was also included, fails to do so. The CGS descriptive literature 
on the Hewlett-Packard Model 203A disclosed that the frequency sta- 
bility, including warmup drift and line voltage variations of 10 per- 
cent, is + 1 percent. 

Technical Specification 3.1.1. calls for a solid state function genera- 
tor, with a frequency stability of 0.1 percent. Specification 3.1.3. 
requires that a phase shifting capability be furnished to operate in con- 
junction with the function generator. The CGS proposal, on page 10, 
specified “Exact Model 330 Function Generator (see attached data 
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sheet). This unit fulfills all the requirements of paragraph 3.1.1 of the 
specifications.” The next sentence of the proposal listed the Hewlett- 
Packard Model 203A Function Generator, with the statement “This 
unit provides the sine and cosine waveforms for the variable phase 
programmer.” 

It is our understanding that a function generator such as described 
in paragraph 3.1.1 does not in itself contain the phase shifting capabil- 
ity called for by paragraph 3.1.3, and we find that every proposal 
submitted calls for a separate device to meet this requirement, which 
appears to be in accord with the specification provision that the phase 
shifting capability operate “in conjunction with the function genera- 
tor.” Paragraph 3.1.3. contains no stability or accuracy requirement, 
except that frequencies shall be “selectable to an accuracy of + 2° over 
the entire range”—a requirement apparently met by the Hewlett- 
Packard instrument. We therefore are unable to find in the record 
any basis for rejection of the CGS proposal, which we understand is 
to use the Hewlett-Packard device to supply the required phase-shift- 


ing capability “in conjunction with” the Exact Model 330 function 
generator. 


Even if the frequency stability requirement of paragraph 3.1.1 is 
considered applicable to the Hewlett-Packard instrument offered to 
meet the requirement of paragraph 3.1.3, we note that the basis for the 
determination that the Hewlett-Packard item did not meet that re- 
quirement was the statement in the Hewlett-Packard literature which 
reads: “Frequency stability: within + 1% including warmup drift 
and line voltage variations of + 10%.” The Exact Model 330 literature 
states frequency stability as: “Short term (10 min.): 0.05% Long 
term (24 hrs) : 0.1%.” The specification requirement does not describe 
the conditions under which the required stability is to be obtained, 
and it is clear that the stability of the two generators is not stated on 
the same basis. In view of the fact that we have been furnished with a 
statement from the manufacturers of the Exact generator that a one 
hour warmup period is required to stabilize the instrument under con- 
sideration, and a statement from Hewlett-Packard that its variable 
phase generator will give frequency stability of 0.05 percent after a 
30-minute warmup time, we believe that a conclusion that the Exact 
generator offers a higher degree of frequency stability than the Hew- 
lett-Packard model would be highly questionable, in the absence of 
further information or of a more exactly defined specification 
requirement. 

The remaining three reasons for which CGS’ bid was determined 
to be nonresponsive appear also to involve the adequacy of its descrip- 
tive literature. In the letter of June 27, 1969, which refers to the second 
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basis upon which the CGS bid was found nonresponsive, the contract- 
ing officer stated that the method for the synchronization of an ex- 
ternal function source was not provided in the descriptive literature 
as required by Technical Specification 3.2.5. However, the second tech- 
nica] evaluation of July 3, 1969, stated that the information concerning 
the “run/stop” feature to meet Technical Specification 3.2.5, was sub- 
mitted by CGS in a letter subsequent to the bid opening. The COGS 
letter referred to is that of June 28, 1969, addressed to the U.S. Army 
Engineering Division. Such letter, among other things, stated that 
the “run/stop” feature was met on the Model 878A panel. The record 
disclosed that page 10 of the CGS descriptive literature, supplied 
with the invitation, stated : 

The requirements of paragraph 3.2.5 are met on the Model 878A Panel. 
Therefore, we must conclude that the letter of June 28, 1969, merely 
directed the contracting officer’s attention to the “run/stop” feature 
previously included in CGS descriptive literature (p. 10) and was 
properly for consideration. 

The third reason that the CGS bid was rejected was its failure to 
specify how the pressure “Off” switch on the Model 835 panel met 
Technical Specifications 6.1.8 requiring “low pressure turn-on.” The 
second technical review, dated July 3, 1969,.recognized that this re- 
quirement was apparently met by CGS. However, it is further stated 
that the phrase “for rapid reduction of hydraulic pressure” contained 
in Feature 5 of CGS’ Technical Bulletin 201A, together with the CGS 
bulletin describing Model 835 Control and Indicator Panel (which 
has a switch labeled “Press” (pressure) “On” and “Off”), led to the 
interpretation that “Off” on the switch meant pressure off, i.e. zero 
pressure. 

CGS presents the argument that the circuit described in Technical 
Bulletin 201A should have been identified as a low pressure circuit. 
While Model 835 Control and Indicator Panel only designates the 
switch positions as “On” and “Off,” CGS states that the circuit pres- 
sure is 30 to 150 p.s.i. in the “Off” position, which is low compared 
to the normal pressure of 3,000 p.s.i., and therefore it is considered 
pressure off. 

We recognize that the label “Off” on the switch may be confusing 
and that a more suitable designation of “on-low” might have been 
more accurate. However, since the question presented is principally 
one of interpretation we believe the bidder’s explanation, and the ac- 
tual characteristics and capabilities of the equipment described, should 
be given effect. 

The fourth reason for rejecting the CGS bid was inconsistent sizing 
and inadequate identification of the Load Cells offered in its descrip- 
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tive literature. By letter of June 27, 1969, the contracting officer ad- 
vised CGS that its sizing of load cells was inconsistent in stating that 
“20 kip load cell is used with the 10 kip actuator and a 10 kip load 
cell is used with the 5 kip actuator.” However, the second technical 
review, dated July 3, 1969, concluded that the comment that “* * * 
load cell ratings were not consistent” was offered as an observation, 
and that the inconsistency was not considered a major deviation from 
the specifications. In our view it does not appear to be a deviation at 
all, since the rating of each cell proposed was within the specification 
requirement. Concerning the inadequate identification of the load 
cells, the CGS descriptive literature described three types of Load 
Cells: General Purpose, Precision, and Calibration, listing 7, 7, and 2 
models, respectively. The second technical review, dated July 3, 1969, 
stated that the evaluator “* * * could not identify which of the 16 
models in the submitted literature were proposed. Some models meet 
the specifications, others did not. The undersigned could not suppose 
that the bidder [CGS] had selected the correct load cells.” 

It is CGS’ position that reasonable engineering evaluation would 
have easily identified the suitable cells, because only the general pur- 
pose types would be considered for the intended use, and only two of 
these (models U3G1 50-10K 3MV/V and U3G2 50-250 3MV/V) 
are suitable for accurate dynamic loading in accordance with the 
specifications. 

We are not capable of determining from an engineering standpoint 
the correctness of the CGS contention. However, the record discloses 
that certain of the models listed in the descriptive literature do in fact 
meet the applicable Technical Specifications and if choice of the 
proper units would involve only the application of normal engineer- 
ing practice we do not believe that the failure to designate the particu- 
lar units would justify the assumption that the bidder would not use 
those which would conform to the specifications. See 39 Comp. Gen. 
595 (1960). 

Generally, we do not question an agency’s decision to reject an offer 
when it has found, as a factual matter, that the equipment offered 
does not meet the Government’s advertised specifications, particularly 
where the determination involves highly technical or scientific factors 
which we are not equipped to judge. However, we believe that the 
determination of the COGS bid’s nonresponsiveness was based on an 
erroneous interpretation or application of the standards properly re- 
quired by the invitation. 

We do not undertake in this instance to decide that the CGS bid is 
responsive, but we believe it should be reevaluated in the light of the 
views here expressed, with consideration of all information available 
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concerning the conformance of the several items of equipment pro- 
posed by CGS to the intent of the specifications. 

In other words, under the circumstances, we must conclude that the 
reasons stated in the August 14 report are not adequate to justify 
rejection of the low bid of CGS, and we therefore suggest that the 
CGS bid be further evaluated in accordance with the foregoing. 

We are transmitting a copy of this decision to the protestant, and 
the file forwarded with the report of August 14 is returned. 


[ B-167975 J 


National Guard—Civilian Employees—Conversion to Federal Posi- 
tions—Leave Status 


A National Guard technician who on January 1, 1969, became a Federal em- 
ployee as authorized by Public Law 90-486, is entitled to have all the annual 
and sick leave to his credit prior to the conversion of the position to Federal 
status credited to him in his Federal] position, as the leave earned as a tech- 
nician, became subject to the provisions of 5 U.S.C. 6301 et seq., effective Jan- 
uary 1, 1969, pursuant to section 3(d) of the act. However, the annual leave 
to the employee’s credit in excess of the 240 hours limitation prescribed by 
5 U.S.C. 6304, that he did not use between January 1, 1969, and the close of the 
1968 leave act—January 11, 1969—was forfeited by operation of law. 


National Guard—Civilian Employees—Conversion to Federal Posi- 
tions—Effect on Part-time, Etc., Federal Employment 


A National Guard technician who when his technician position was converted 
to Federal status under Public Law 90-486, resigned from a part-time postal 
position effective December 31, 1968, as required by 5 U.S.C. 5533, which pro- 
hibits an employee from receiving compensation from more than one position 
for more than an aggregate 40 hours of work in one calendar week, is regarded 
as separated from the postal service and under 5 U.S.C. 55651, he is entitled to 
a lump-sum leave payment. The sick leave to the employee's credit at the time 
of separation from the postal service may be recredited to him in his new Fed- 
eral position, as provided by section 630.502(b) (1) of the leave regulations issued 
by the Civil Service Commission. 


Leaves of Absence—Sick Leave—Recredit of Prior Leave—Break 


in Service 

The sick leave earned by an employee in a Federal position which could not be 
credited to him when he accepted a position as technician in a State National 
Guard unit may be recredited to the employee upon conversion of the technician 
position to Federal status effective January 1, 1969, pursuant to Public Law 90- 
486, as section 680.502(b) (1) of the Civil Service Leave Regulations, provides 
that an employee separated from the Federal service is entitled to a recredit of 
sick leave when reemployed in the Federa) service without a break in service of 
more than 8 years. 


To Major General W. P. Wilson, Department of the Army, Decem- 
ber 8, 1969: 

Your letter of September 24, 1969, reference NGNGBTC, submits 
correspondence concerning a National Guard technician who was em- 
ployed by the United States Post Office Department at night and on 
weekends and by the Army National Guard on weekdays prior to 
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January 1, 1969, upon which date such technicians were made Federal 
employees by the National Guard Technicians Act of 1968, Public 
Law 90-486, 82 Stat. 755, 32 U.S.C. 709 note. You ask whether the 
annual and sick leave earned by the technician during his employment 
in the local post office can be paid for in a lump sum or transferred 
under the facts and circumstances hereinafter related. 

We are informally advised that the technician before the effective 
date of Public Law 90-486 had earned 256 hours of annual leave and 
1,362 hours of sick leave. Such leave was authorized under the pro- 
visions of National Guard Regulations 51, sections II and III. A 
limitation of 240 hours annual leave was authorized to be carried 
forward to a subsequent leave year. Section II, paragraph 4-12. Such 
regulations authorized unlimited accrual of sick leave. Section ITI, 
paragraph 4-17. 

As an employee in the local post office working evenings and week- 
ends the technician earned annual and sick leave under the provisions 
of 5 U.S.C. 6301 et seg. The record of leave earned therein shows 
balances of 118 hours annual leave and 90 hours. sick leave as of 
December 27, 1968. He resigned from his position inthe post office 
December 31, 1968. 

Effective January 1, 1969, the technician here involved became a 
Federal employee as authorized by the above-cited act. Under section 
3(d) thereof, 82 Stat. 757, the annual and sick leave previously earned 
under the regulations referred to above was required to be credited to 
him in his new position. That section reads, in pertinent part, as 
follows: 

(ad) Annual leave and sick leave to which a technician was entitled on the 

day before the conversion of his position * * * shall be credited to him in his 
new position. 
Thus, the leave earned as a technician prior to January 1, 1969, also 
became subject to the provisions of 5 U.S.C. 6301 et seq., effective 
January 1, 1969, including the 240 hours (30 days) annual leave 
accumulation limitation, 5 U.S.C. 6804. Therefore, since the technician 
apparently did not use the 16 hours annual leave, carried over from 
his position covered by the regulatory leave provisions, in excess of 
the applicable 240 hours limitation, by the close of the 1968 leave 
year, such leave was forfeited. Such forfeiture in this case, would 
have occurred under either 5 U.S.C. 6304, or the regulatory provisions 
referred to above since there was time before and after January 1, 
1969, for the technician to use the leave. 

However, with respect to the 118 hours annual leave earned in the 
position with the local post office the record shows that the technician 
resigned therefrom December 31, 1968. Apparently, such resignation 
was necessary in view of the provisions of 5 U.S.C. 5533, which 
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prohibit an employee from receiving compensation from more than 
one position for more than an aggregate of 40 hours of work in one 
calendar week with certain exceptions not here material. Therefore, so 
far as his postal service is concerned he may be regarded as having 
been separated from the service and under the provisions of 5 U.S.C. 
5551 entitled to a lump-sum payment from the Postal Service for the 
118 hours of annual leave. The New York Postal Data Center which 
forwarded certification of the leave earned in the Postal Service should 
be furnished a copy of this decision. An extra copy is enclosed for that 
purpose. 

The sick leave earned while employed in the Postal Service is for 
recrediting under section 630.502(b) (1) of the leave regulations issued 
by the Civil Service Commission, 5 CFR 630.502. 

We understand informally that the granting of Federal status by 
the foregoing act has created situations where technicians who were 
employed prior to January 1, 1969, and who had other Federal em- 
ployment in which they earned sick leave that could not be trans- 
ferred when they were employed as technicians are now seeking 
recredit of such leave under the provisions of section 630.502(b) (1), 
referred to in the preceding paragraph, which reads, in pertinent part, 
as follows: 

* * * an employee who is separated from the Federal Government or the 
government of the District of Columbia is entitled to a recredit of his sick leave 


if he is reemployed in the Federal Government * * * without a break in service 
of more than three years. 


In such circumstances the provisions above quoted would be for appli- 
cation in those cases where there has not been a break in service of 
more than 3 years. 


[ B-167433 J 


Post Office Department—Star Route Contracts—Bidder Qualifica- 
tions 


Notwithstanding the absence of adequate documentation to support that a cor- 
porate bidder awarded three star route contracts was “actually engaged in 
business within the county in which part of the route lies or in an adjoining 
county” as required by 39 U.S.C. 6420, in view of the complex problems en- 
countered in qualifying a corporate bidder, the contracts may be completed. The 
award of one contract was not without foundation as the contractor established 
a business that subjected it to State laws and jurisdiction within the rule stated 
in 35 Comp. Gen. 411. However, the other contracts having been awarded on the 
basis of postmaster certification and undocumented evidence, criteria for meet- 
ing the “actually engaged in business” requirement should be established, and 
contracting officers informed personal certifications do not qualify a corporation 
to bid on star route contracts. 


To the Postmaster General, December 9, 1969: 


This letter is addressed to you in connection with a recent review by 
our Office of three star route contracts in the State of Mississippi, 
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awarded by your Department to Wayland Distributing Company 
(Wayland). The star routes as indicated on the contract documents 
are route No. 390-40 between Jackson and Natchez; route No. 27136 
between Jackson and Biloxi, and route No. 390-15 between Jackson, 
Mississippi, and New Orleans, Louisiana. The contracts were in the 
amounts of $23,900, $28,915, and $37,700, respectively. 

The facts surrounding the awards of these contracts were ascer- 
tained by an independent field investigation by our Office and a review 
of your Department’s documents concerning this matter. 

Section 6420 of Title 39 of the United States Code provides in part 
that : 
(a) The Postmaster General may not consider the bid of an individual for a 
star route contract unless the bidder is a legal resident of the county in which 
part of the route lies or of an adjoining county. He may not consider the bid of 
a firm, company, or corporation for such a contract unless it is actually engaged 
ah within the county in which part of the route lies or in an adjoining 
Substantially the same provision appears in 39 Code of Federal Regu- 
lations 521.3(c) (2) (a) and Part 521.882(a) (2) of the Postal Manual 
except that the further qualification is added that the business engaged 
in must be other than the transportation of mail. 

Wayland is a corporation; consequently, it must qualify under the 
actually engaged in business requirement of the above statute. Since 
this requirement is a prerequisite to bidding, it follows that Wayland 
must have fulfilled the actually engaged in business requirement as of 
the time of bid opening for each of the three star route contracts in 
question. 

The solicitation for the Jackson-Natchez star route was issued on 
March 10, 1969, with a closing date of April 14, 1969, and an opening 
date of April 15, 1969. The primary basis for the determination that 
Wayland was “actually engaged in business” and thus qualified to bid 
on the Jackson-Natchez route was a service station located on High- 
way 80 in Rankin County on the outskirts of the city limits of Jackson, 
Mississippi. The lease for the service station on Highway 80 was 
entered into on November 27, 1968, between Wayland as lessee and 
Standard Oil Company, (Incorporated in Kentucky) as lessor. The 
rental under the lease was one dollar through February 28, 1969, and 
effective March 1, 1969, the rental was to be 1 cent per gallon on all 
motor fuel purchased and received by the lessee and stored in under- 
ground tanks at the leased premises with a minimum of $175 per 
month. The term of the lease was from November 27, 1968, to Novem- 
ber 27, 1969. Additional] facts regarding the service station which were 
ascertained by our Office in its field investigation will be discussed 
below. The contract for the Jackson-Natchez star route which was 
awarded to Wayland was signed by the contracting officer on July 16, 
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1969, and the contract term was from July 5, 1969, to June 30, 1970. 

Prior to the signing of the above contract, POD conducted an in- 
vestigation into whether Wayland was “actually engaged in business” 
in a qualifying county and a report prepared by a Postal Inspector 
dated April 24, 1969, questioned Wayland’s qualification to bid. As a 
result of the Postal Inspector’s report a request was made through 
channels that the General Counsel for Transportation review the mat- 
ter. The opinion of the Assistant General Counsel for Transportation 
expressed in a memorandum dated May 2, 1969, was that the evidence 
presented did not establish that Wayland had met the requirements of 
39 U.S.C. 6420 and that this concern could not be awarded a contract 
on the basis of the evidence available. 

Pursuant to the Assistant General Counsel’s opinion Wayland was 
requested to submit further evidence to show that it was engaged in 
business in a qualifying county. Certain additional information with 
regard to Wayland’s qualifications was obtained in the nature of 
reproductions of employees’ time cards; a copy of the lease between 
the Standard Oil Company and Wayland Distributing Company ; and 
recapitulations of the daily sales reports of the service station. Infor- 
mation was also provided that Wayland operates a total of 349,828 
miles of star route service in the State of Mississippi; that Wayland 
uses five diesel tractors and one standby tractor and that the only gaso- 
line burning vehicle operated by Wayland in Mississippi is a small 
van-type truck which carries various items that might be needed in the 
maintenance of Wayland’s tractors and trailers. 

Based on the additional information furnished by the Chief, High- 
way Transportation Branch, the General Counsel’s office reconsidered 
its decision of May 2, 1969, and in a memorandum dated May 27, 1969, 
the Assistant General Counsel, Transportation, concluded that the 
daily sales report indicated that Wayland’s service station made sales 
to the public; therefore, this concern was a qualified bidder. 

The solicitation for the Jackson-Biloxi star route was issued on 
September 20, 1967, with a closing date of October 23, 1967. Bids were 
opened on October 24, 1967, five bids were received and the bid from 
Wayland was low at $28,915. The bid from D. B. Harrigill & Harold 
French at $36,873 was second low. 

The background for this award is summarized in a memorandum 
dated May 13, 1969, prepared by the Chief, Highway Transportation 
Branch, Memphis Region. Basically the memorandum states that on 
account of difficulties which were being encountered with the contract 
in effect in 1967, both Harrigill and Wayland were solicited for a 
temporary contract even though it was known that neither of these 
concerns would meet the technical statutory qualifications for bidding 
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on star route contracts. Award of the temporary contract was made to 
Wayland since this concern submitted the lower offer, and the memo- 
randum states that it was made clear to Wayland that it would have 
to qualify to bid on the regular contract. With respect to Wayland’s 
qualifications for the regular contract, a memorandum dated May 15, 
1969, from the Chief, Highway Transportation Branch, states as 
follows: 

We requested Wayland Distributing Company to furnish us with documenta- 
tion of the fact that they were operating a business in Jackson, Mississippi, prior 
to the time they began regular star route service between Jackson and Biloxi on 


December 1, 1967. We are attaching the documentation which they submitted. 
It is as follows: 


Exhibit No. 1. A statement from a motel that Frank Nix, Wayland’s local rep- 
resentative, rented a room from them from August 1967 through January 1968. 
After that time Mr. Nix purchased a home in Jackson. 

Exhibit No. 2. Invoices from the Phillips Petroleum Company showing sales 
of sizeable quantities of gasoline to Wayland Distributing Company located on 
Highway 49 in Jackson, Mississippi. Please note that these invoices indicate 
that the distributor collected the State and Federal Tax, and also the Sales Tax 
for the purchase price of the gasoline. 

Exhibit No. 3 is a copy of the lease agreement executed by Frank Nix for Way- 
land Distributing Company with a D. Sherman, for the filling station. 

Exhibit No. 4 is a statement from the Deaton Truck Line that Wayland had 
four trucks leased to them and that Mr. Nix was Wayland’s representative. 


The contract for this star route was signed by the contracting officer 
on February 9, 1968. The term of this contract is from December 1, 
1967, to June 30, 1970. 

The advertisement for the Jackson-New Orleans star route was 
issued on November 1, 1968, with a closing date of November 21, 1968. 
Bids were opened on November 22, 1968, four bids were received and 
the bid from Wayland at $37,700 was low. The bid from D. B. Harri- 
gill at $59,490 was third low. 

With respect to Wayland’s qualifications to bid on this procurement, 
a memorandum dated May 12, 1969, from the Chief, Highway 
Transportation Branch, states as follows: 

Your letter of May 5 requested proof of the residence requirements of Wayland 
Distributing Company to provide star route service between Jackson, Mississippi, 
and New Orleans, Louisiana. 

We are attaching copy of the Rankin County Privilege Tax License for 
Wayland to conduct a business, also copy of the Certificate of Authority from 
the State of Mississippi authorizing the company to transact business in that 
State, a copy of the Application for Permit as Distributor of Gasoline, Diesel 
Fuel, Kerosene or Oil, and a copy of the Permit to operate as a Non-Stop Dealer 
for motor vehicles from the Motor Vehicle Comptroller. 

We felt that these documents were sufficient proof that Wayland Distributing 
Company was operating a business which fulfilled the residence requirements. 

The contract for the Jackson-New Orleans star route was signed by 
the contracting officer on January 20, 1969. The term of this contract 
was to be from December 7, 1968, to June 30, 1970. 

Our office conducted its own investigation to ascertain the facts with 
regard to this matter. On August 26, 1969, representatives of our Office 
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visited the service station on Highway 80 in Rankin County. At the 
time of this visit the service station was found to be open and the 
attendant on duty advised that he had been employed at the station 
since August 7, 1969. The present attendant did not know the prior 
attendant or anything about what the inventory of the service station 
might have been prior to April 15, 1969, the bid opening date for the 
Jackson-Natchez star route and there were no records available to 
establish the inventory prior to April 15, 1969. As of August 26, 1969, 
the station was open from 9:00 a.m. to 5:30 p.m. 5 days a week with 
one attendant on duty. While our representatives were at the service 
station one car drove up and made a purchase. The inventory on 
August 26, 1969, consisted of various office equipment and vending ma- 
chines and various quantities of grease and oil supplies. The service 
station had three gasoline pumps, one diesel pump and one pump 
was not used. 

Our Office prepared comprehensive summary schedules for Feb- 
ruary, March and April and August 1969 based on the service station’s 
daily reports. These daily reports were not available for the months of 
November and December 1968 and January, June and July of 1969. 

The total sales based on the daily reports for the months for which 
these reports were available were as follows: 


February 1969 
March 1969 
April 1969 
May 1969 
August 1969 


The total gallons of gasoline sold were as follows: 


February 1969 
March 1969 
April 1969 
May 1969 
August 1969 


The total gallons purchased from Standard Oil were as follows: 


November 1968 None 
December 1968 5,169 
January 1969 None 
February 1969 2,000 
March 1969 1,475 
April 1969 None 
May 1969 1,000 
June 1969 8,000 
July 1969 2,000 


410-893 O - 71 - 27 
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The above figures regarding gasoline sales from Standard Oil to 
Wayland were confirmed by Standard Oil. 

Our review indicated that Wayland’s trucks which are used in its 
mail transportation contracts are fueled by a tanker truck owned by 
Wayland parked near the Post Office in Jackson. These trucks use 
diesel fuel except for a small gasoline driven pick-up truck which is 
used to service Wayland’s diesel trucks. Occasionally this pick-up 
truck obtains gas from Wayland’s service station. It does not seem that 
the pick-up truck would have used all of the gasoline fuel purchased 
by Wayland’s service station; therefore, it seems reasonable to con- 
clude as did POD that at least some of the gasoline which was sold 
during February, March and April 1969, as indicated above, was sold 
to the public. 

On August 26, 1969, representatives of our Office interviewed cer- 
tain other business people located in the vicinity of Wayland’s serv- 
ice station. The people interviewed could not verify to what extent the 
service station was engaged in business as of April 15, 1969; however, 
the general consensus of the people interviewed was that there was 
little activity at the service station for the past few months. One of the 
people interviewed did say that activity at the service station had 
increased during the past two weeks. 

Our Office interviewed personnel of Deaton Truck Line in both 
Jackson, Mississippi, and in Birmingham, Alabama. The rental agree- 
ment between Wayland and Deaton was for the rental by Wayland 
to Deaton of five tractors and the agreement began in June of 1967. 
Deaton’s statement of May 12, 1969, stated that the leasing agreement 
was in effect until January 1968. Under the agreement executed in 
Birmingham, Wayland was to act as a contractor hauling less than 
truck lots (LTL) freight as directed by local Deaton terminal dis- 
patchers. Wayland supplied and paid the drivers of the tractors, re- 
paired the tractors, provided insurance and carried the LTL freight. 
Wayland’s LTL activities involved three States and most of the activ- 
ities were dispatched from Birmingham. Our representatives have not 
ascertained the specific routes travelled by Wayland’s trucks under 
the leasing arrangement; however, our representatives were advised 
that pursuant to these agreements Wayland worked both out of At- 
lanta, Georgia, and Jackson, Mississippi. 

Our Office interviewed representatives of Vassar Truck Leasing, 
Incorporated, to ascertain the extent of Wayland’s flat fixing service 
to that concern. Our representatives were advised that the owner 
of Vassar and an employee of Wayland, located in Jackson had an 
informal agreement whereby Wayland’s employee agreed to fix flats 
and make minor repairs to Vassar’s trucks in Jackson. The repairs 
were performed at the Post Office in Jackson on Vassar’s trucks carry- 
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ing United States mail to and from Jackson. Wayland’s employee 
billed Vassar directly for the services and the checks for the services 
were sent from Vassar’s central office directly to Wayland’s employee 
in Jackson. The agreement was in effect from about June 1968 to about 
February 1969. 

Our Office interviewed the Chief, Highway Transportation Branch, 
Memphis Region, POD. This official advised that whether prospective 
contractors qualify for star route contracts is determined primarily 
by a signed statement by a postal official certifying that the bidder is 
engaged in a business in a qualifying county. Another means for a 
contracting officer to determine a bidder’s qualifications is by personal 
knowledge. This official further advised that since the postal regula- 
tions did not require documentation as to the bidder’s qualifications 
and since this official had personal knowledge of most of the contrac- 
tors in the Memphis region, documentation usually was not required in 
prior solicitations. 

With respect to the Jackson-Biloxi star route award, the Chief, 
Highway Transportation Branch advised our representatives that he 
was furnished with a certification from a Postmaster from Rome, 
Georgia, that Wayland Distributing Company was engaged in busi- 
ness in Jackson. Mr. Wayland verbally informed the Chief, Highway 
Transportation Branch of the lease agreement with the Deaton 
Truck Line and that Wayland Distributing Company had taken over 
the operation of a service station on Highway 49 in Jackson, Missis- 
sippi. No further documentation was required and award was made 
to Wayland Distributing Company for the Jackson-Biloxi route. 
When questions were raised in May 1969 with respect to the award of 
star route contracts to Wayland Distributing Company, Mr. Wayland 
was requested to furnish additional documentation to establish that 
Wayland Distributing Company was a qualified bidder for the Jack- 
son-Biloxi route. The documentation furnished by Mr. Wayland was 
set forth above in the excerpt from the Chief, Highway Transporta- 
tion Branch’s memorandum dated May 15, 1969. 

With regard to the Jackson-New Orleans route, the Chief, Highway 
Transportation Branch stated to our representatives that the post- 
master in Birmingham, Alabama, certified that Wayland Distributing 
Company was engaged in a business that met the bidder’s qualifications 
for this star route. Mr. Wayland showed the contracting officer a Cer- 
tificate of Authority granting permission to operate a business in the 
State of Mississippi, a Rankin County Privilege Tax License (State 
of Mississippi), an application for a Permit as a Distributor of Gaso- 
line, Diesel Fuel, Kerosene or Oil (State of Mississippi) and a Truck 
Stop Dealer Permit (State of Mississippi). Based on the postmaster’s 
certification and Mr. Wayland’s evidence, and the personal knowledge 
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of the Chief, Highway Transportation Branch regarding Wayland’s 
qualifications for the Jackson-Biloxi star route, no further documen- 
tation was required and award of the Jackson-New Orleans star route 
was made to Wayland. 

Regarding the Jackson-Natchez route, the Chief, Highway Trans- 
portation Branch advised our representatives that he determined that 
Wayland was a qualified bidder pursuant to a certification from the 
Assistant Postmaster of Birmingham, Alabama and his personal 
knowledge of the basis for the award of the previous star routes to 
that concern. Also, as indicated, POD made an investigation regarding 
Wayland’s qualifications for this route. 

Our Office interviewed the Assistant Postmaster in Birmingham, 
Alabama, to ascertain the basis for the certification by him that Way- 
land was actually engaged in business in Jackson. The Assistant Post- 
master advised our representatives that since it has been quite some 
time since he made this certification, he does not remember the specific 
situation; therefore, he does not remember what documentation was 
provided to substantiate that Wayland was engaged in a business in 
Rankin County. The Assistant Postmaster of Birmingham advised 
further that normally when making certifications of this nature, the 
bidder is required to furnish such information as (1) bank statements ; 
(2) correspondence; (3) billing statements; (4) tax statements and 
(5) state licenses, permission and authority to operate a business. 

Representatives of our office also interviewed Mr. Wayland; how- 
ever, Mr. Wayland advised that he considered the matter closed and 
Mr. Wayland did not appear interested in contributing further to the 
investigation by our Office. 

Our Office was advised that all star route contracts are awarded 
for a period of not more than 4 years and the expiration dates of all 
contracts within a post office region are the same. Within the Memphis 
region, the next star route expiration date is June 30, 1970, and at 
that time all star route contracts will be renewed or readvertised. 

The question with regard to each of the above star routes is whether 
Wayland was engaged in business as contemplated by 39 U.S.C. 6420 
so as to qualify as a corporate bidder for these contracts. 

The question what constitutes “actually engaged in business” under 
the statute was considered by our Office in 35 Comp. Gen. 411 (1956) 
and in this respect it was stated as follows: 

As to the test to be applied in determining whether or not a corporation is 
“engaged” in such business, we are inclined to the view that the business should 
be of such nature and extent as would subject it to the jurisdiction of courts 
of the State in which the business was conducted. This interpretation would 
make the question one as to which the decisions of the United States Supreme 
Court are final and binding, being referable ultimately to the constitutional re- 


quirements of due process, without regard to local law or statutory construction 
(28 Am. Jur. 841). 
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The Supreme Court has not undertaken to lay down any all-embracing rule 
which would serve as a yardstick by which any given situation may be measured; 
rather it has decided every case on the basis of the particular facts in- 
volved. See St. Louis 8. W. R. Oo. vy. Alewander, 227 U.S. 218; Green v. O. B. & 
Q. R. Co., 205 U.S. 580; Consolidated Teatile Corp. v. Gregory, 289 U.S. 85; 
People’s Tobacco Oo. v. American Tobacco Co., 246 U.S. 79. 

The service station on Highway 80 apparently was open to the 
public at least some of the time prior to the bid opening for the 
Jackson-Natchez star route. The lease for this service station was 
signed on behalf of Wayland by an agent of this company. Applying 
the test from 35 Comp. Gen. 411 (1956), it would seem that the 
business conducted by the service station in Mississippi was such as 
to reasonably warrant the inference that Wayland had subjected itself 
to the jurisdiction and laws of the State of Mississippi. It was indi- 
cated in 35 Comp. Gen. 411 (1956), that the motive behind establish- 
ing a business is not controlling with respect to whether fraud or 
bad faith are involved. We therefore find that the POD’s determina- 
tion that Wayland was a qualified bidder for the Jackson-Natchez 
star route was not without factual foundation. Our Office has been 
advised that upon expiration of the present contract there will be a 
new advertised solicitation for this route. 

With respect to the Jackson-Biloxi and Jackson-New Orleans star 
routes, more difficult questions are presented. The Chief of Highway 
Transportation Branch, Memphis Region, has readily admitted that 
the determinations of Wayland’s qualifications to bid on these routes 
were based primarily on the certifications furnished by postmasters 
located outside the Jackson vicinity. 

With respect to whether a star route contract should be canceled 
in a situation where our Office might disagree with a determination 
by POD that a corporation was “actually engaged in business”, it 
was stated in 35 Comp. Gen. 411 (1956) : 

We must, however, give due consideration to the fact that the duty and re- 
sponsibility of determining the qualification of bidders in the first instance is 
legally in the Post Office Department. The award made by that department neces- 
sarily constitutes a determination that the corporation was “engaged in busi- 
ness,’ and we do not feel that we should refuse to allow credit for payments 
made to the contractor under the contract awarded, or direct cancellation of the 
contract, except for reasons so clear that they would reasonably be expected to 
constitute a valid defense to an action by the contractor for damages for breach 
of contract. 

It does not seem that the facts surrounding the award of the Jack- 
son-Biloxi star route present a case which requires cancellation of the 
award. The documentation supporting POD’s determination that 
Wayland was qualified to bid on the Jackson-Biloxi star route ap- 
parently was not requested until sometime in 1969 when questions 
began to be raised with respect to that concern’s qualifications to bid 
on star route contracts in Mississippi. In view of the undocumented 
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nature of your Department’s determination regarding Wayland’s 
qualifications for the Jackson-Biloxi star route we recommend that 
upon expiration of the present contract, there be a new advertised 
solicitation for this star route. 

The determination that Wayland was a qualified bidder for the 
Jackson-New Orleans star route was made on the basis of a certificate 
by a postmaster located outside of the Jackson vicinity, and applica- 
tions for various permits and licenses, a certificate of authority to do 
business and the Chief of Highway Transportation Branch’s per- 
sonal knowledge of Wayland’s business activities. These certificates, 
permits, licenses and applications would not establish that Wayland 
was actually engaged in business. We have serious questions whether 
the flat fixing agreement with Vassar would be sufficient to qualify 
Wayland as a bidder for the Jackson-New Orleans route. Wayland’s 
employee entered into this agreement in his own name and payment 
was made directly to this employee in his own name. It could be 
argued that this employee was providing the services to Vassar in order 
to obtain some additional income for himself. Moreover, even as- 
suming that it could be shown that Wayland was a party to the agree- 
ment with Vassar since Vassar’s trucks were engaged in the transpor- 
tation of mail there would be a question whether the rendering of 
services under such an agreement could be considered as being engaged 
in a business other than the transportation of mail. Cf B-167738, 
December 1, 1969. 

In view of what was said in 35 Comp. Gen. 411 (1956), cancellation 
of the Jackson-New Orleans contract would not be justified in the cir- 
cumstances of this case. However, considering the doubtful aspects 
concerning the award of this contract we recommend that there be a 
new advertised solicitation for this star route upon expiration of the 
present contract. 

The above review indicates the complex problems that can be en- 
countered in situations where a corporation attempts to qualify itself 
as bidder on a star route contract. Only with respect to the Jackson- 
Natchez star route was adequate documentation regarding the quali- 
fications of the prospective contractor obtained by your Department 
prior to award. We have reviewed your Department’s regulations as 
published in the Code of Federal Regulations and the Postal Manual 
and we have found nothing therein which would give guidance to con- 
tracting officers regarding the nature and extent of the documentation 
that should be required to establish that a concern has qualified as a 
bidder for a star route contract. 

It is our view that contracting officers should be given some specific 
criteria as to the documentation which must be furnished by a prospec- 
tive corporate contractor to establish that it meets the actually engaged 
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in business requirement. With regard to the use of certifications of post- 
masters to establish that a concern is actually engaged in business in a 
qualifying county, those certifications should be supported by adequate 
documentation and in this regard we recommend that contracting 
officers be advised that such certifications by themselves do not establish 
that a corporation is qualified to bid on a star route contract. 


[ B-168025 J 


Bids—Acceptance Time Limitation—Reasonableness 


The requirement for the presence of bidder principals to accept an award, sign 
the contract, execute bonds and agree to furnish performance and payment bonds 
within four hours of bid opening under an invitation for demolition work that 
provides for contract award within four hours of bid opening, does not mean 
presence at bid opening, but merely to be present within four hours of bid 
opening. Therefore, the low bidder who although not present at bid opening com- 
plied with the requirement was entitled to the award, for should he have failed 
to execute the contract or furnish performance and payment bonds, the bid bond 
would have become operative under the “firm-bid rule” to the effect that except 
for an honest mistake, a bid is irrevocable for a reasonable time after bid opening. 
Contracts—Specifications—Deviations—Bidder’s Presence at Bid 
Opening 

The failure of a bidder to be present at bid opening if required by the invitation 
is not a deviation that affects price, quantity, or quality of the work to be per- 
formed, and, therefore, the requirement would be one for the benefit of the 
Government and not the bidder. 


To Smith, Currie and Hancock, December 15, 1969: 

Reference is made to your telegram of October 1, 1969, and subse- 
quent correspondence protesting, on behalf of the Bartlett Construc- 
tion Company (Bartlett), the award of a contract to the low bidder 
under invitation for bids (IFB) No. DC4-090029, issued by the Gen- 
eral Services Administration (GSA), Atlanta, Georgia, for demolition 
work on the third floor of the United States Post Office, Courthouse 
and Customhouse in Miami, Florida. 

The subject IFB was issued on September 11, 1969, under a 100 
percent small business set aside. The scheduled bid opening was for 
10.30 a.m. e.d.t., October 1, 1969, in Room No. 1623, Federal Building, 
Miami, Florida. The Standard Form 20 of the invitation contained the 
following requirement : 


* * * THE CONTRACT AWARD AND NOTICE TO PROCEED WILL BE 
COMPLETED WITHIN FOUR (4) HOURS AFTER BID OPENING OR BE- 
FORE C.0.B. OCTOBER 1. PRINCIPALS OF BIDDERS MUST, THEREFORE, 
BE PRESENT TO ACCEPT THE AWARD, SIGN THE CONTRACT, AND 
BHXBOCUTHD ACCEPTABLE BONDS. 


In addition, Standard Form 21 provided that all bidders would 
be subject to the following commitment : 


The undersigned agrees that, upon written acceptance of this bid, mailed or 
otherwise furnished within Four (4) hours after the of bids (sic), he will within 





396 DECISIONS OF THE COMPTROLLER GENERAL [49 


Four (4) hours after opening of bids of the prescribed forms (sic) execute Stand- 
ard Form 238, Construction Contract, and give performance and payment bonds on 
Government standard forms with good and sufficient surety. 

The requirement to furnish bonds appears in paragraph 2-5 of 
section 2, Special Conditions, as follows: 

25 BONDS 

2-5-1 Bid guarantee in the amount of 20 percent of the amount of the bid. 
Performance bond will be required in an amount equal to 100 percent of the 
bid four (4) hours after Bid Opening on October 1, 1969. Payment bond will be 


required four (4) hours after Bid Opening on October 1, 1969 in the amount 
as follows: 


Contracts over $2,000 and not over $1,000,000; 50 percent of contract. 

On October 1, 1969, bids were opened as scheduled. The bid of 
George E. Jensen, Contractors, Inc. (Jensen), in the amount of 
$27,031, which included Base Bid and Alternates 1 and 2, was the 
lowest of the four bids received. Bartlett submitted the second low 
bid. Although a representative of the low bidder was not present at 
bid opening, GSA reports that he did appear within four hours there- 
after and accepted the award, signed the contract, and furnished per- 
formance and payment bonds. The Notice to Proceed was issued at 
the same time and the time for completion of the demolition work 
was 45 calendar days beginning on October 2, 1969. The demolition 
work was in connection with a recent fire in the Courthouse and Cus- 
tomhouse and it was necessary that this phase of the work be com- 
pleted at the earliest possible date in order to schedule the building 
of urgently required courtroom facilities which would be performed 
under another phase of construction. 

Your protest is based on the contention that the presence of the 
bidders at bid opening was part of the bid itself and that appearance 
of the low bidder’s representative after bid opening rendered the bid 
late which gave the low bidder an option to choose between rejecting 
or executing the contract without incurring legal liability. You argue 
that the surety on the bid bond could likewise escape liability if the 
low bidder should elect. not to execute the contract. You assert that 
the physical presence of the bidder at bid opening was required by 
the applicable clauses of the invitation, by a mimeographed letter, 
and by a telephone call from Bartlett to the contracting officer con- 
cerning the necessity of having someone physically there instead of 
being on short-notice call. Your letter also quotes extensively from 
40 Comp. Gen. 321 (1960) to support your position. 

The rule of Government contract law that a bid is irrevocable for 
a reasonable time after bid opening is known as the “firm-bid rule.” 
See W. A. Scott v. United States, 44 Ct. Cl. 524 (1909) ; Refining As- 
sociates, Inc. v. United States, 124 Ct. Cl. 115 (1953) ; ASPR 10-101.4. 
After the bids have been opened a bidder cannot withdraw his bid, 
unless he can prove that the desire to withdraw is due solely to an 
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honest mistake and that no fraud is involved. See United States v. 
Lipman, 122 F. Supp. 284, 287 (1954). See, also, section 1-2.304(a) 
and (b) of the Federal Procurement Regulations, which provides, 
among other things, that bids may be modified or withdrawn by writ- 
ten or telegraphic notice or in person, but only if the withdrawal is 
prior to the exact time set for bid opening. In this case, the Jensen bid 
could not have been withdrawn after 10:30 a.m. e.d.t., October 1, 1969, 
without incurring liability on the bid bond submitted to the Govern- 
ment, regardless of a Jensen representative’s presence or absence in 
Room No. 1623. The record discloses that the bid bond was properly 
executed by the United States Fidelity and Guaranty Co. of Balti- 
more, Maryland, as surety on behalf of Jensen. Liability on such a bid 
guarantee becomes operative when the successful bidder withdraws 
his bid within the time fixed for acceptance or if-after acceptance he 
fails to enter into a contract or furnish the required bonds within the 
time specified. See United States v. Conti, 119 F. 2d 652 (1941) ; Carol 
D. Heers, et al. v. United States, 165 Ct. Cl. 294 (1964) ; 31 Comp. Gen. 
477 (1952) ; 27 Comp. Gen. 436 (1948). 

None of the provisions of Standard Form 20 and 21 called for the 
bidder’s presence at bid opening. All the applicable provisions re- 
quired that the successful bidder “be present to accept the award, sign 
the contract and execute acceptable bonds” within 4 hours after open- 
ing of bids. You also refer to a mimeographed letter which allegedly 
required bidders to be present at bid opening. We assume that you 
refer to a letter dated September 12, 1969, which was sent to all 
solicited bidders with the bid documents. However, that letter did 
not require the physical presence of the bidders at the bid opening, 
but only that the “low responsive bidder furnish the usual perform- 
ance and payment bonds and execute a contract within four hours 
after bid opening.” 

A memorandum in the GSA report discloses that Mr. John Bart- 
lett of the Bartlett Construction Company called an official of the 
GSA Building Management Aid at approximately 10:10 9.m. on the 
bid opening date and inquired if it was necessary for him to be 
present at the opening of bids since he could come into the GSA 
Office within a short time. According to this memorandum, Mr. 
Bartlett was advised that it was not absolutely necessary to be present 
at the opening of bids, but that his presence would be preferred. 

In referring to 40 Comp. Gen. 321 (1960), you quote a part of our 
decision, contained on page 324, to support your proposition that the 
failure of Jensen to be present at bid opening was prejudicial to 
other bidders and should not have been waived. Assuming, arguendo, 
that the invitation required bidders to be physically present at 10:30 
a.m., e.d.t., on October 1, 1969, in Room 1623, Federal Building, 





398 DECISIONS OF THE COMPTROLLER GENERAL [40 


Miami, Florida, we note that such requirement would have been 
solely for the benefit of the Government, because deviation from it 
does not affect bid price, quantity or quality of the demolition work 
to be performed. In this regard, our decision cited by you held that 
the rejection of the low bid as nonresponsive due to a minor deviation 
was improper. Similarly, failure to be present at bid opening would 
be a minor deviation. In the decision we said, immediately following 
your quotation : 


* * * However, the concept of formally advertised procurement, insofar as 
it relates to the submission and evaluation of bids, goes no further than to 
guarantee equal opportunity to compete and equal treatment in the evaluation 
of bids. It does not confer upon bidders any right to insist upon the enforcement 
of provisions in an invitation, the waiver of which would not result in an unfair 
competitive advantage to other bidders by permitting a method of contract per- 
formance different from that contemplated by the invitation or by permitting 
the bid price to be evaluated upon a basis not common to all bids. Such pro- 
visions must therefore be construed to be solely for the protection of the interests 
of the Government and their enforcement or waiver can have no effect upon 
the rights of bidders to which the rules and principles applicable to formal 
advertising are directed. To this end, the decisions of this Office have con- 
sistently held that where deviations from, or failures to comply with, the 
provisions of an invitation do not affect the bid price upon which a contract 
would be based or the quantity or quality of the work required of the bidder 
in the event he is awarded a contract, a failure to enforce such provision will 
not infringe upon the rights of other bidders and the failure of a bidder to comply 
with the provision may be considered as a minor deviation which can be waived 
and the bid considered responsive. [Italic supplied. ] 


For these reasons your protest is denied. 


[ B-167936 J 


Contracts—Specifications—Descriptive Data—Unnecessary 


Bids under an invitation for a packaged air compressor plant and air dryer that 
failed to furnish sufficient descriptive literature information for bid evaluation 
purposes, or to submit the literature, should not have been rejected where the 
descriptive literature clause was included without the justification required by 
section 1-2.202-5(c) of the Federal Procurement Regulations for bid evaluation 
purposes only, and where there appears no need for the literature as the specifi- 
cations were sufficiently detailed, leaving no performance characteristics for a 
bidder to describe, and furnished no standards for the evaluation of design, 
materials, ory components. Future invitations that include a descriptive literature 
clause should advise bidders with particularity both as to the extent of detail 
required and the purpose the literature is expected to serve. 


To the Secretary of Health, Education, and Welfare, December 19, 
1969: 

Reference is made to a letter dated November 5, 1969, with en- 
closures, from the Director of General Services, furnishing a report 
on the protest of PREMAC Corporation against the rejection of its 
bid under formally advertised solicitation No. 2-70, issued by the 
U.S. Public Health Service, Atlanta, Georgia. 

The invitation, issued July 14, 1969, solicited bids for furnishing 
& packaged air compressor plant and an air dryer in accordance with 
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the Government’s specifications. Prospective bidders were advised on 
the facesheet of the invitation for bids that bidders shall “Furnish 
an assembled, packaged air compressor plant, to provide 142 CFM of 
free air at 60 PSIG discharge pressure.” It is reported that the invita- 
tion contained the clause as set forth in section 1-2.202-5(d) of the 
Federal Procurement Regulations (FPR) for the submission of de- 
scriptive literature. The clause reads as follows: 

BIDDERS SHALL FURNISH WITH THEIR BIDS descriptive material 
(such as cuts, illustrations, drawings, or other information) which will clearly 
indicate exactly what they propose to furnish. 

(a) Descriptive literature, as specified above, must be furnished as part of the 
bid and must be received before the time set for opening bids. The literature 
furnished must be identified to show the item in the bid to which it pertains. 
The descriptive literature is required to establish, for the purposes of bid 
evaluation and award, details of the product the bidder proposes to furnish as 
to design and performance characteristics. 

(b) Failure of descriptive literature to show that the product offered con- 
forms to the specifications and other requirements of this Solicitation will 
require rejection of the bid. Failure to furnish the descriptive literature by the 
time specified in the Solicitation will require rejection of the bid, except that 
if the material is transmitted by mail and is received late, it may be considered 


under the provisions for considering late bids, as set forth elsewhere in this 
Solicitation. 


Seven bids were received and opened on August 1, 1969, with PRE- 
MAC being the lowest bidder at $7,336.31. The second lowest bid in the 
amount of $7,709 was submitted by the E. D. Green Company and the 
third lowest bid in the amount of $7,991 was submitted by the Gard- 
ner-Denver Company. The bid of PREMAC was determined to be 
nonresponsive to the invitation inasmuch as the descriptive literature 
accompanying its bid failed to show that the equipment it was offer- 
ing would meet the most critical requirement for the compressor ; that 
it provide a minimum of 142 CFM of free air at 60 p.s.i.g. discharge 
pressure. The record also indicates that in a letter accompanying its 
bid, PREMAC took exception to the specifications in two instances 
which, of course, rendered its bid nonresponsive and ineligible for 
award. The second lowest bid was also rejected as being nonresponsive 
to the invitation because it was not accompanied by the required de- 
scriptive literature. The third lowest bid in the amount of $7,991 sub- 
mitted by the Gardner-Denver Company was accepted on August 15, 
1969. 

Thereafter, by letter dated September 16, 1969, PREMAC protested 
to our Office the award of a contract under the invitation to any bidder 
other than itself. The corporation contends in its letter that during 
the evaluation of the bids received on the equipment, a representative 
of the U.S. Public Health Service visited its supplier, the Joy Manu- 
facturing Company, for the purpose of discussing the firm’s bid; that 
since the corporation was the prime bidder, the Government represent- 
ative should have contacted it rather than its supplier; and that the 
Government representative’s conversation with the supplier’s repre- 
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sentative indicates that the Public Health Service representative was 
seeking an excuse to disqualify the firm rather than trying to deter- 
mine whether the firm could meet the specifications. The corporation al- 
leges that it can meet all the requirements of the specifications and that 
the contract should have been awarded to the corporation since it sub- 
mitted the lowest bid on the equipment. 

With regard to the corporation’s complaint concerning the contact 
with its supplier, the contracting officer states in his report that an in- 
vestigation has disclosed that an employee from the National Com- 
municable Disease Center’s organizational unit requisitioning the 
equipment, and who was present at the bid opening, did, in fact, with- 
out the consent or knowledge of the contracting officer or personnel 
from the contracting office, contact the local Joy Manufacturing Com- 
pany office for the purpose of obtaining data on the equipment PRE- 
MAC proposed to furnish; that this employee has been informed in 
detail that his action was improper and that he has been cautioned 
against future similar conduct; and that this happening had no in- 
fluence on and did not affect the decision of the contracting officer in 
rejecting the corporation’s bid. 

We have recognized that in the procurement of highly specialized 
equipment an administrative agency properly may require bidders to 
supply descriptive data in order to enable it to intelligently conclude 
precisely what the bidder proposes to furnish and what the Govern- 
ment would be binding itself to purchase by the making of an award. 
36 Comp. Gen. 415, 416-17 (1956). Also, we have held that where de- 
scriptive data is required for determining the responsiveness of the 
bid, the invitation must clearly establish the nature and extent of the 
descriptive material asked for, the purpose intended to be served by 
such data, and particularly whether all details of such data will be 
considered an integral part of the awarded contract. 38 Comp. Gen. 
59, 64 (1958). The foregoing is consistent with the principle that re- 
quirements of an invitation should be set forth clearly and accurately 
in order to permit bidders to compete on an equal footing. 17 Comp. 
Gen. 789 (1938). 

The record furnished our Office does not contain any justification 
for the inclusion of the descriptive literature clause as required by 
FPR sec. 1-2.202-5(c). It appears from the contracting officer’s report 
that descriptive literature was required for the purpose of bid evalua- 
tion. We believe that such reason, alone, does not justify the require- 
ment for descriptive literature. Moreover, it is difficult to understand 
why descriptive literature was considered necessary since the specifica- 
tions of the equipment being procured are stated in such detail that 
they leave nothing for the-bidder to describe in the way of performance 
characteristics, and furnish no standards for evaluation of design, 
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materials, or components except to the extent that such elements are 
specifically prescribed in the specifications. Furthermore, even if an 
acceptable product could not have been procured without descriptive 
literature, the invitation fails to identify those items or specification 
features as to which descriptive literature was required. We have held 
that the requirement for such literature should advise bidders with 
particularity both as to the extent of detail required and the purpose 
it is expected to serve so that bidders might be on an equal basis in 
meeting the descriptive literature requirement. 38 Comp. Gen. 59 
(1958) ; 42 id. 598 (1963) ; 46 2d. 315 (1966). 

Also, of relevance here is the following excerpt from 46 Comp. Gen. 
315, 318 (1966) : 

Furthermore, while it is not clear what was expected of bidders with respect 
to describing performance characteristics, the comments of the agency regarding 
the deficiencies in your bid with respect to certain paragraphs of the Purchase 
Description indicate it expected bidders to render their bids responsive merely 
by affirming that their equipment would indeed meet the requirements of the 
Purchase Description which they would have been required to have met without 
such a superfluous affirmation. If the requirement for descriptive literature can 
be met by parroting back the Government specifications, the legitimacy of that 
requirement is questionable. B-150622, dated June 6, 1963. The legitimacy of the 
requirement certainly is not here established, as it should be, by the “Justifica- 
tion for Descriptive Literature,” which does little more than state a conclusion 
that descriptive literature is required, and furnishes no standards for or identi- 
fication of performance characteristics which might be described, except to the 
extent such elements are already specifically prescribed by the Purchase Descrip- 
tion requirements. 

For the foregoing reasons, it is our opinion that the descriptive 
literature requirement was improperly included in the invitation. And, 
even if its inclusion could be justified, it is our opinion that the in- 
vitation was defective because the extent of descriptive detail required 
and the purpose to be served were not set out, 46 Comp. Gen. 1, 5 
(1966). 

Although the inclusion of a defective provision in an invitation may 
be disregarded and an award made thereunder where competition has 
not been affected, where the agency by award would enter into a bind- 
ing contract for what it wanted, and where no bidder obtained an 
option or other undue advantage because of the defect in the invitation, 
B-157297, September 17, 1965, we do not believe that it is the case here. 
Two bids were rejected as nonresponsive to the invitation. These two 
bids were lower than the bid of Gardner-Denver Company and, while 
the record shows that the bid of the second lowest bidder was rejected 
because he failed to submit any descriptive literature, the bid of the 
lowest bidder, PREMAC, was rejected because it did not contain suf- 
ficient information to evaluate its conformity to the specifications, 
and not because the descriptive literature showed noncompliance with 
the specifications. Since nowhere in the invitation was there a state- 
ment as to what descriptive data was required for complete technical 
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evaluation, it was prejudicial to the bidders to reject their bids for 
failure to supply descriptive information to show compliance to the 
detailed specifications. 

We have been informally advised that Gardner-Denver delivered 
the equipment on November 7, 1969. It is therefore apparent that 
corrective action at this late date would be impracticable. We recom- 
mend, however, that appropriate measures be taken to preclude any 
recurrence of the circumstances involved in the immediate protest. 

By copy of this decision, we are advising the PREMAC Corpora- 
tion of our decision with respect to its protest. 


[ B-167386 J 


Contracts—Negotiation—Changes, Etc.—Written Amendment Re- 
quirement 


The failure to issue the written amendment required by sections 2-3.507(a) and 
1-3.805-1(d) of the Federal Procurement Regulations for the changes in the 
delivery schedule of a negotiated procurement and the time for the submission 
of final proposals that were instead telephoned to offerors, and the continued 
negotiation after cut-off date with the low offeror under the original request for 
proposals that led to an award of a multi-year contract which was not con- 
templated under the original solicitation—the funding problem having sub- 
sequently developed—are procedural errors that oblige the Government to re- 
open negotiations. If the errors cannot be rectified by agreement with the 
successful contractor and the offeror within a competitive range whose price 
reduction was considered to have been submitted late, the United States Gen- 
eral Accounting Office should be furnished with an estimate of costs chargeable 
to the Government in the event of contract cancellation. 

To the Administrator, Federal Aviation Administration, Decem- 


ber 22, 1969: 


Reference is made to your letter of August 15, 1969, with enclosures, 
concerning the protest by Wilcox Division of American Standard, 
Incorporated, against the award of a contract to Cutler-Hammer, Air- 
borne Instruments Laboratories (AIL) Division, under request for 
proposals (RFP) No. WA5M-9-0316 issued by your agency. 

The RFP was issued on January 15, 1969, and, as amended, called 
for proposals on a quantity of 99 full and partial Mark I Instrument 
Landing Systems (ILS). Proposals were received on March 14, 1969, 
from AIL, Wileox and Standard Telephone and Cable, Limited 
(STC). Technical and price negotiations were conducted with these 
3 offerors, and were completed by May 26, 1969. Each of the offerors, 
as requested, confirmed the results of the negotiations held with it, 
and on June 2, 1969, the contracting officer forwarded a telegram to all 
3 offerors requesting submission of final prices by June 5, 1969. 

The RFP called for the initial system to be delivered within 240 
days (8 months) after award. However, on June 4, the day before 
the final prices were due,’the contracting officer was advised by his 
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technical staff that, in their opinion, none of the offerors could realis- 
tically be expected to deliver the initial system in 8 months even 
though none of the firms had objected to the delivery schedule. This 
technical conclusion was reached on the basis of an in-house evalua- 
tion developed from information obtained during the preceding nego- 
tiations, A 15-month initial delivery period was considered to be more 
realistic. 

Based on this advice, the contracting officer on June 5, 1969, decided 
to extend the delivery period for the initial system from 8 months or 
less to 15 months or less. In view of the short time remaining before 
final prices were due, each offeror was called and read the following 
message : 

The delivery schedule for the initial system under subject RFP is 240 calendar 
days (8 months) from date of contract award. Please include in your final sub- 
mission on or before 6 June 1969 reflecting cost impact, if any, of an alternate 


delivery date for the initial system of 450 calendar days (15 months) from date 


of contract award, plus adjusting the delivery schedule for the balance of the 
deliverable items accordingly. 


On June 6, the following proposals were received : 


Company Final Offer Evaluation Price 
AIL $6, 328, 730 $6, 395, 743 
Wilcox $6, 731, 402 $6, 802, 811 
STC $5, 995, 564 $6, 947, 301 


In evaluating these final prices, the provisions of the Buy American 
Act (41 U.S, Code 10a) and the Tariff Act (19 U.S. Code 1202) were 
applied to STC’s proposal. Also, certain factors such as reliability, 
maintainability, and growth potential were given a dollar value and 
added on as a cost factor to each of the final prices. 


Wilcox’s final proposal stated the following with regard to the 
telephone calls of June 5: 


Confirming telephone call of 5 June 1969 between Mr. Golrick of FAA and Mr. 
McInteer of Wilcox, Wilcox further states as follows: 
Wilcox reaffirms that it can meet the delivery specified in the RFP and 
that our quoted prices are based upon the RFP delivery schedule. 
Further, if the Government so desires, Wilcox would be willing to accept a 
contract requiring delivery of the initial equipment—as quoted or up to 15 
months ARO, with further provision that the Government will accept earlier 
delivery, provided the equipment meets the governing specifications. 


On June 12th the following letter dated June 9, 1969, was received 
from Wilcox: 


Subsequent to our referenced June 4, 1969 submission in response to subject 
RFP, we have continued a review of our prices as submitted. This review has 
disclosed certain reductions in our bid computations that should be made avail- 
able to the Government. We are accordingly prepared to reduce our last quoted 
price in referenced letter covering all line items (but excluding options) by 
$450,000.00. 

Because of our intense interest in this program and recognizing your pressing 
need for ILS systems, Wilcox is prepared to guarantee delivery in accordance 
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with the contract delivery schedule cited in subject RFP and in this respect is 
prepared to offer the FAA a “Failure to Deliver” liquidated damages penalty 
in the sum of $20,000.00 for each full ILS system not delivered in accordance 
with comttener schedule, up to a maximum sum equal to our bid profit in this 
er We will be pleased to discuss this matter in more detail. 

The June 12 price reduction offered by Wilcox was deemed to be a 
late proposal modification. Under paragraph 2-3.508 of the Federal 
Aviation Administration Procurement Regulations, a late proposal 
or modification may not be considered for award except where such 
modification is “of extreme importance to the Government.” It is 
reported that if the June 12 price reduction were considered in the 
award selection, it would have made Wilcox $47,325 lower in actual 
price and $42,932 lower in evaluated price than AIL. The contracting 
officer considered that these differences did not make the late modi- 
fication of extreme importance to the Government, and the June 12 
price reduction was not considered for the award. 

On June 30, 1969, the contract was awarded to AIL, and Wilcox 
was so advised. The contract which was awarded to AIL was written 
as a multi-year contract for the total amount of $6,328,730, with 
$3,685,716 as the first year obligation and the balance of $2,643,014 
to be funded by October 1, 1970, or if not the contract will terminate 
subject to a cancellation ceiling of 9 percent of the total contract 
amount, or $569,575. It is reported by your agency that the multi- 
year contract was utilized because of funding problems which FAA 
became aware of on June 10, 1969, and that, in the interest of saving 
the favorable price for 99 units it proceeded to obtain ATL’s agree- 
ment to accept, without change in price, delivery, or rate of delivery, 
a contract using the multi-year technique. The cancellation ceiling of 
$569,575 was then established after negotiations with ATL during 
which AIL’s request for a higher cancellation ceiling was rejected. The 
resulting contract contains the clauses appropriate to the multi-year 
technique, but conforms in the matter of price, delivery and delivery 
rate to the AIL proposal of June 6, 1969. 

Wilcox has protested this award contending that the treatment of 
the Wilcox price reduction delivered on June 12, 1969, “was patently 
erroneous in light of FAA’s oral request of June 5 for proposals or 
expression of interest from the offerors on a contract which would 
allow a 15-month delivery start, the absence of written confirmation 
of same and in the light of the negotiations conducted with AIL after 
June 6 on price and terms.” 

Wilcox’s position has merit. We believe that a written amendment 
to the RFP should have been issued to cover the change in delivery 
and that offerors should have had a reasonable amount of time to 
consider the effect of the change in delivery before being required to 
confirm or modify their prices. FAA Procurement Regulation 
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2-3.507 (a) calls for such a procedure whenever the quantities, specifica- 

tions, or delivery schedules are significantly changed; and we note in 
FPR 1-8.805-1(d) that changes which relax the statement of require- 
ments, as well as those which increase the requirements, should be 
made by formal amendment. If a written amendment had heen issued 
and the time reasonably extended, we believe that the present con- 
troversy could have been avoided. As we stated in a recent decision 
dated September 3, 1969, 49 Comp. Gen. 156: 

The benefits to be derived from issuance of a written amendment are evident. 
The procurement officials of the agency are assured that notice of the complete 
change is in fact communicated to the proper officials of all competitive offerors 
and that all the aspects of the change referenced to the applicable RFP provi- 
sions are included in the notice. The possibility of charges of fraud or favoritism 
is thereby eliminated or reduced. Also, the written amendment and acknowledg- 
ment of its receipt provide a firm basis for reviewing and justifying a challenged 
procurement action. Moreover, the Government is assured that the resulting 
contract, as a legal document, will embody the new changed terms rather than 
the old terms. 

More significantly, we believe that the substantial extension of the 
delivery schedule, particularly where as here a considerable amount 
of engineering had to be undertaken by the contractor, called for more 
than merely asking the offerors to submit by the next day a final price 
incorporating any impact in cost. The circumstances appear to call for 
the Government to take the initiative in encouraging a price reduction 
to reflect the delivery extension. We also believe that considerably 
more time should have been granted the offerors to compute such 
change. While there may have been significant reasons to award the 
contract as quickly as possible, the single day granted seems totally 
inconsistent with the magnitude of the recomputation or of the 
7-month extension in the delivery schedule. 

Admittedly, so far as concerns the equal treatment of proposers, we 
note the absence of any indication in the record that your agency was 
advised on June 5 or June 6 of a desire on the part of Wilcox or any 
other proposer to negotiate a revised price based on a 15-month 
delivery period. The record shows rather that the FAA was advised 
by all proposers that a 15-month delivery would have no cost impact. 
It is further reported that, at the time, neither Wilcox nor any other 
proposer indicated any desire or need for an extension of time beyond 
June 6 to compute the cost effect of the delivery extension. However, 
as indicated above, we do not believe that any proposers could make 
a meaningful decision within 24 hours as to the cost impact of the 
7-month extension in delivery. 

The last point raised by Wilcox is the alleged negotiation with ATL 
exclusively after the June 6 cut-off date. It appears that the multi-year 
contract entered into with AIL resulted from actions taken after 
Wilcox had submitted its price reduction offer on June 12. The admin- 
istrative report states that ATL, 


- 
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* * * was approached on June 12, 1969 and asked if it would accept, without 
change in price, delivery, or delivery rate, a contract using the multiyear funding 
technique. On receipt of an affirmative answer, the cancellation ceilings were 
then established as well as agreement reached to include in any resulting con- 
tract the necessary clauses relative to the multiyear technique. 


The administrative justification for considering that this did not 
constitute a reopening of negotiations is as follows: 

The multiyear method of procurement was used because of a shortage of 
funds which developed late in the procurement process. * * * There was no 
prejudice to any other offeror since the change was entirely for the Government’s 
benefit (to permit extended funding), there was no advantage conferred on AIL, 
and the substantive terms of AIL’s final proposal remained firm. As indicated 
by Wilcox in its protest, it is true that two clauses were added-to-the-eontract, 
however, these related only to the establishment of a limitation in price and 
cancellation ceilings for a multi-year contract. It is to be noted that under FAA 
procurement regulations, cancellation ceilings cannot be considered as an evalu- 
ating factor in determining the recipient of an award. 

We cannot agree with the administrative position on this point. 
There can be no disputing the fact that the contract entered into with 
AIL is different from its proposal of June 6, 1969. From a legal stand- 
point, ATL now has a firm contract for only 53 units, not 99 units. 
There has been added to the price for these units a contingency factor 
which could increase the cost of the 53 units by as much as $569,575. 
The statement that cancellation ceilings are not to be considered as 
an evaluating factor in determining the recipient of a multi-year 
award may be a valid observation in the situation to which it applies, 
mainly, the evaluation of a single-year versus multi-year proposals sub- 
mitted under a multi-year procurement. The cancellation ceiling under 
a regular multi-year procurement is fixed in advance of solicitation 
and obviously would have no application in the evaluation of multi- 
year proposals only, since it would not affect the relative standing of 
such proposals. However, this has no relevance to the present situation, 
where only one multi-year proposal is being considered as an alterna- 
tive to other proposals submitted on a different basis. 

The basic question, in our opinion, is whether the changes in AIL’s 
proposal of June 6 which were negotiated thereafter between ATL and 
FAA were substantial enough to be considered a reopening of negotia- 
tions with AIL. It is clear that there is a substantial difference 
between a multi-year contract for 99 units with a firm commitment for 
only 53 units, and a firm contract for all 99 units. The Government’s 
potential liabilities are substantially different in each case. 

The administrative position appears to rest principally on the fact, 
which may be conceded, that the changes made were solely for the 
benefit of the Government, from which it is argued that such changes 
gave no advantage to AIL and did not prejudice any other offeror. 
This argument ignores the fact that as long as negotiations are open 
every proposer has a right to change his price for any reason whatever, 
whether it be a consequence of the changes in the terms of the solici- 
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tation or not. In this connection the record shows that Wilcox was 
willing to offer a general price reduction. In our opinion, the dealings 
with AIL after June 6 constituted a reopening of negotiations. Having 
thus reopened negotiations with ATL, your agency was under an 
obligation to reopen negotiations with other proposers within a com- 
petitive range, which included Wilcox in view of the $450,000 price 
reduction submitted on June 12th. See Federal Procurement Regula- 
tion 1-3.805. 

We are not unmindful of the urgency of the need for the systems 
now under contract with AIL. Nor can we ignore the possible financial 
consequences of a cancellation of the AIL contract. But for these 
considerations it is our view that the contract with AIL should be 
canceled, and further negotiations conducted with both Wilcox and 
AIL. We believe an effort should be made by your agency, under your 
authority to negotiate this procurement, to rectify the procedural 
errors made, and to reach some agreement between yourselves, AIL, 
and Wilcox which will best serve the interests of the Government in 
securing the most expeditious and economical delivery of the systems 
needed. 

If such agreement cannot be reached, we request that you furnish 
us an estimate of costs chargeable to the Government in the event of 
cancellation of the AIL contract both in whole and as to the 46 units 


covered by the second year of the contract. 


[ B-168177 J 


Military Personnel—Cadets, Midshipmen, Etc.—Disenrolled From 
Service Academy—Status 


A disenrolled service academy cadet or midshipman who returns home to await 
reassignment to active duty as an enlisted man is entitled to active duty pay and 
allowances from the date his separation is approved and his reassignment 
orders are issued to the date he receives notification of the action, the cadet 
or midshipman pursuant to 10 U.S.C. 516(b) “resumes his enlisted status” when 
separated for any reason other than appointment as a commissioned officer or 
for disability, and he is required to complete the period of service for which 
he enlisted or for which he is obligated, unless sooner discharged. As the member 
while at home awaiting orders will not be subsisted at Government expense, he 
is entitled pursuant to 87 U.S8.0. 402(d) to a basic allowance for subsistence. 


Pay—Active Duty—Effective Date—Cadets and Midshipmen Trans- 
ferred to Reserve Component 


A disenrolled service academy cadet or midshipman who while awaiting trans- 
fer by the Secretary concerned under 10 U.S.C. 4348(b), 6959(b), and 9348(b) to 
a Reserve component returns home is not entitled to pay and allowances until 
he is required to comply with new active duty orders, as the transfer has the 
effect of discharging the cadet or midshipman from his enlisted contract and, 
therefore, the member is not in an active duty status for pay and allowances 
purposes until he complies with his new orders. 
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Pay—Active Duty—At Home Awaiting Orders—Disenrolled Cadets 
and Midshipmen 


The fact that several days elapsed between the time a Regular enlisted man of 
the uniformed services reverted to that status pursuant to 10 U.S.C, 516(b) 
upon termination from the Air Force Academy and the date he received his 
active duty orders at his home in Los Angeles does not affect the member’s en- 
titlement to pay and allowances as of the date of resuming Regular enlisted 
status. If the member should, however, be transferred to active duty as a re- 
servist and ordered to Andrews Air Force Base in Maryland, his enlisted status 
baving terminated when disenrolled from the Academy, his right to pay and 
allowances would commence on the day he departed from home by the means 
of transportation authorized, and should the member’s orders reach him while 
visiting in the vicinity of the Base, pay and allowances would commence on the 
ordered reporting date. 


To the Secretary of Defense, December 29, 1969: 


Reference is made to letter dated October 18, 1969, from the Assist- 
ant Secretary of Defense (Comptroller) requesting a decision on cer- 
tain questions which have arisen in connection with pay and allow- 
ance entitlements of cadets and midshipmen who are disenrolled from 
a service academy and who are sent home awaiting reassignment or- 
ders. There was enclosed copy of Committee Action No. 435 of the 
Department of Defense Military Pay and Allowance Committee, 
setting forth and discussing the several questions presented as follows: 

Is a disenrolled service academy cadet or midshipman, who resumes a former 
regular enlisted status while at home awaiting reassignment orders, entitled 
to full pay and allowances effective the date following the date he is disenrolled? 
If not, at what date would entitlement commence? Assuming entitlement to 
basic pay what BAS rate, if any would apply? 

Would the answer be the same if, instead of resuming a prior regular enlisted 
grade, he was transferred to a reserve component and ordered to active duty? 

It is stated in the Committee Action discussion that service academy 
cadets and midshipmen appointed from the enlisted ranks are not re- 
lieved from their service obligation and that if disenrolled for any 
reason other than appointment as a commissioned officer or because of 
physical disability, the individual resumes his enlisted status and 
completes the period of obligated service, unless sooner discharged. 
10 U.S.C. 516. 

It is pointed out that these cadets and midshipmen appointed direct- 
ly from civilian life assume a 6-year military obligation (10 U.S.C. 
651) and that if disenrolled prior to completing the course of instruc- 
tion the cadet is subject to being transferred to the Reserve component 
of his armed force and ordered to active duty for a period not to ex- 
ceed 4 years, The statutory authority for taking such action is con- 
tained in sections 4348(b) (Army), 6959(b) (Navy) and 9348(b) 
(Air Force) of Title 10, United States Code, In implementing these 
statutory provisions with respect to their applicability to cadets and 
midshipmen appointed from a Regular or Reserve enlisted status, 
paragraph V. A. 2 of Department of Defense Directive No. 1332.23 
dated May 9, 1968, provides in part that the “completion or partial 
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completion of service obligation required by prior enlistment in no 
way exempts a separated cadet or midshipman from being transferred 
to a Reserve component and ordered to active duty * * *.” 

The Committee Action states that it is the Air Force policy to send a 
cadet home while he is awaiting final approval of disenrollment, and 
reassignment orders on active duty as an enlisted man. It is also stated 
that the cadet must assent to and agree to going on leave without pay 
and that the individual continues in his cadet status while at home 
until his separation is finally approved. The leave without pay status 
seems to be in line with our decision reported at 46 Comp. Gen. 261 
(1966) wherein it was held that a midshipman may, under proper 
regulations and with his consent, be placed in a leave without pay 
status pending approval of his resignation or discharge. 

It is stated that generally several days elapse from the date separa- 
tion is approved and reassignment orders issued, and the date he re- 
ceives notification of the action. During this period, it is stated, he is no 
longer a cadet and neither can he report to or undertake the neces- 
sary travel to his new unit of assignment. The Committee Action 
states that some doubt exists concerning his entitlement to pay and 
allowances during the period from date of separation to the date he 
begins compliance with the reassignment orders. 

Under the provisions of 10 U.S.C. 516(b), a cadet or midshipman, 
who holds a Regular enlisted status and who is separated from the 
service academy for any reason other than his appointment as a com- 
missioned officer of a Regular or Reserve component of an armed force 
or because of disability, “resumes his enlisted status,” and is required 
to complete the period of service for which he was enlisted or for which 
he has an obligation, unless sooner discharged. 

Hence, when a former Regular enlisted man is notified of the ap- 
proval of his separation as a cadet, he resumes his Regular enlisted 
status and may be considered as again being on continuous active 
duty (10 U.S.C. 3075 and 8075) so as to be entitled to active duty pay 
and allowances beginning with the date following the date of notifica- 
tion of his separation as a cadet (see Rule 3, Table 1-2-1, Department 
of Defense Military Pay and Allowances Entitlements Manual). Since 
a Regular member at home while awaiting reassignment orders gen- 
erally is not being subsisted at Government expense, he is entitled to 
a basic allowance for subsistence under 37 U.S.C. 402(d) at the rate 
of $2.57 a day. The first question is answered accordingly. 

With respect to the second question, unlike the situation contem- 
plated by 10 U.S.C. 516(b), a cadet or midshipman who does not ful- 
fill his agreement may be transferred by the Secretary concerned 
under sections 4348(b) (Army), 6959(b) (Navy), and 9348(b) (Air 
Force), of Title 10, to a Reserve component and ordered to active duty 
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in that capacity. Since this would have the effect of discharging him 
from his prior enlisted contract, the member would not be in an active 
duty status for pay and allowances purposes until he is required to 
comply with the new active duty orders. See 37 U.S.C. 204(b) and 
Rule 7, Table 1-2-1, Department of Defense Military Pay and Al- 
lowances Entitlements Manual. For this reason question 2 is answered 
in the negative. 

In addition, the Committee Action describes situations that can 
exist in connection with the following questions: 

A regular Air Force enlisted member stationed at Brooke Air Force Base, 
San Antonio, Texas is appointed a cadet and assigned to the Air Force Academy, 
Colorado Springs, Colorado. On 2 September this cadet goes to his home, Los 
Angeles, California, in a leave without pay status, to await final approval of 
disenrollment and reassignment orders to active duty as an enlisted man. His 
separation as a cadet is approved on 10 September and on 15 September he 
receives the orders, dated 15 September, assigning him to Andrews Air Force 
Base, Maryland on PCS TPA with a reporting date of 0800 hours 22 September. 
Would his pay and allowances be based on the allowable travel time from Los 
Angeles to Andrews Air Force Base, or from Los Angeles to Andrews Air Force 
Base not to exceed the allowable travel time from Colorado Springs to Andrews 
Air Force Base. What would be the basis if he received the orders on 18 Sep- 
tember while visiting in Baltimore, Maryland? What if the reporting date were 
0800 hours 19 September and the situations remained the same? 

Would the answer change if, instead of resuming a prior regular enlisted 
grade, the individual was transferred to a reserve component and ordered to 
active duty? In this case he would have proceeded from his home, Los Angeles, 
to the Air Force Academy as a cadet, but the other circumstances would have 
been the same. 

It appears that the person whose appointment as a cadet at the Air 
Force Academy was terminated on September 10, resumed his Regular 
enlisted status on September 11 and his entitlement to pay and allow- 
ances commenced on that day. See the answer to the first question. 
The time and place of receipt of the orders of September 15 would not 
affect his right to pay and allowances in any way. It is assumed that 
the questions asked did not relate to travel allowances. 

If, instead of reverting to his Regular enlisted status, the person 
concerned were transferred to a Reserve component and were ordered 
to active duty at Andrews Air Force Base, his right to pay and allow- 
ances would commence on the day he commenced travel from Los 
Angeles by the means of transportation authorized in his orders, as- 
suming that the travel time involved would not exceed that contem- 
plated by Rule 3, Table 1-2-4, Department of Defense Military Pay 
and Allowances Entitlements Manual. 

If the orders of September 15 were received by the Reserve member 
concerned on September 18 while he was visiting in Baltimore and he 
traveled from that place and reported for active duty at Andrews Air 
Force Base on September 19 or September 22 as directed in such 
orders, his right to pay and allowances would commence on the ordered 


reporting date. 
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Justice Department—Law Enforcement—Discretionary Grants-in- 


Aid 


The reservation in section 306 of title I of the Omnibus Crime Control and Safe 
Streets Act of 1968 of 15 percent of the funds appropriated to the Law Enforce- 
ment Administration, Department of Justice, for the purpose of making discre- 
tionary grants in aid of law enforcement programs is interpreted to permit grants 
to units of general local government as well as State planning agencies on the 
basis that the language of the section is not precise and that reference to the 
only detailed legislative history of the section contained in the Senate floor 
debates evidences the intent to authorize direct grants to units of local govern- 
ment, and this fact is the more relevant factor of persuasiveness in the interpreta- 
tion of section 306 than the fact that the legislation originated in the House. 


To the Administrator, Law Enforcement Administration, Janu- 


ary 5, 1970: 


Pursuant to 31 U.S.C. 74 you requested our advance decision by 
letter dated November 12, 1969, on the legality of certain grants pro- 
posed to be made under title I of the Omnibus Crime Control and Safe 
Streets Act of 1968, approved June 19, 1968, Public Law 90-351, 
82 Stat. 197, 202. Specifically, you ask to be advised whether the dis- 
cretionary 15 percent funds of section 306 of title I are available to 
the Law Enforcement Administration for the purpose of making 
grants for law enforcement improvement programs directly to units 
of general local government as well as to State planning agencies. 

Section 306, 42 U.S.C. 3736, reads in pertinent part as follows: 


Funds appropriated to make grants under this part for a fiscal year shall be 
allocated by the Administration among the States for use therein by the State 
planning agency or units of general local government, as the case may be. Of such 
funds, 85 per centum shall be allocated among the States according to their respec- 
tive populations and 15 per centum thereof shall be allocated as the Administra- 


tion may determine * * *, 

You correctly point out that narrowly construed, this provision 
would only allow allocation of the 15 percent portion to States while 
a broader construction would allow the grant of such funds directly 
to units of general local government as well as to States. In other 
words, the language is not so precise with respect to the question pre- 
sented to preclude resort to its legislative history as an aid in its 
interpretation. 

When reported by the respective committees, the Administration 
bills, H.R. 5037 and S. 917, 90th Congress, provided much broader 
discretion at the Federal level in the matter of the allocations to State 
and local governments. Opponents to the Administration’s approach 
voiced objection that priorities were not fixed, there was no formula 
to guarantee equitable allocation, absolute discretionary authority 
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over distribution and allocation was vested in the Justice Department, 
and that these factors raised fear of a federally controlled police sys- 
tem. See H. Rept. No. 488, 90th Cong. 28 and S. Rept. No. 1097, 
90th Cong. 227. 

Somewhat similar language as that now appearing in section 306 
first appeared by way of an amendment offered by Congressman 
Cahill which was adopted by the House of Representatives during 
floor debate on H.R. 5037. See 113 Cong. Rec. 21816, 21860 (August 8, 
1967). Congressman Cahill and supporters of his amendment, ex- 
plained that the Cahi// amendment would shift primary control from 
the Federal to the State level. See 113 Cong. Rec. 21090-3, 21189 
(August 2, 1967). There was concern that under the Administration 
bill States could be by-passed to the point that all grants could conceiv- 
ably go to seven cities in seven States. See colloquy between Congress- 
man Poff, Celler and MacGregor, 113 Cong. Rec. 21091 (August 2, 
1967). Perhaps more realistically, Congressman Cahill argued that 
under the Administration bill the Department of Justice would be 
inundated with grant applications. See 113 Cong. Rec. 21092-3 
(August 2, 1967). In all of the discussion on the Cahil/ amendment, 
the only remarks made which relate to the precise issue of whether or 


not the discretionary funds could be granted directly to units of local 
government were those of Congressman Cahill: 


So we hope that we can recommend to the House an improvement which will 
in essence still give the Attorney General of the United States the final authority 
for the approval or disapproval of a State law enforcement and criminal justice 
plan. But he will be limited to 50 plans, These will be plans by individual States 
made only after a State planning agency has investigated, evaluated, and made 
a determination as to what is best in that particular State to combat crime. 
[Italic supplied.] Ibid. 


The following explanation of the Attorney General’s discretionary 
authority by Congressman Cahill refers only to the making of addi- 
tional grants to the States which have better plans: 


I would point out respectfully to the committee that the purposes for the 
expenditure of funds under the amendment are exactly the same as they are 
under the administration’s bill. If the State fails to apply for grants again under 
the amendment, the local units of government can. 

Under this amendment, there is also a formula which is missing in the admin- 
istration bill. The formula here for grants would be: 75 percent based upon 
population of the State; and 25 percent within the discretion of the Attorney 
General. 

Now why do we say that that should exist? For the simple reason that this 
bill seeks to produce new and innovative functions for the purpose of combating 
crime in our country. We recognize that one plan may be superior to another 
and while we think basically that all States should participate and should get 
funds, we also agree that if some are better than others—if they meet the national 
pattern and if they meet the national plan that the Attorney General should have 
meee tea tr So that isin the amendment, 113 Cong. Rec. 21817 (August 8, 
1967). 
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These statements by Congressman Cahill coupled with the concern 
that under the Administration bill States could be by-passed and the 
Department of Justice would be unable to process the great number of 
applications indicate an intention by the Cahél/ amendment supporters 
that under the amendment, while local governments could participate 
as recipients, all funds granted would have to be channeled through the 
States. 

The Senate directed its consideration to the Administration bill S. 
917 during the 2d session of the 90th Congress. As already pointed out 
the language here considered was not included in the bill reported to 
the Senate. Attempts in Committee to have such language added were 
voted down and, as in the House, the language was added by amend- 
ment during debate. Senator Dirksen was the sponsor of this language 
in the Senate. Senator Hruska spoke at some length about the Dirksen 
amendment prior to its introduction. Of particular importance to this 
consideration is the following language from the section-by-section 
analysis of the amendment which appended Senator Hruska’s remarks. 


Section 306: Funds appropriated for grants under Part C [B] for any fiscal year 
shall be allocated by the Law Enforcement Administration among the states for 
use by the state planning agencies or units of general local government. Of the 
funds appropriated for purposes of Part B [C],°85 percent shall be allocated 
among the states according to their respective population. The remaining 15 per- 
cent shall be allocated as the Law Enforcement Assistance Administration may 
determine, Grants could be made by the Administration either to states or units 
of gencral local government or combinations of either. [Italic supplied.] 114 Cong. 
Rec. 12827 (May 10, 1968). 


Senator Dirksen called his amendment to the floor with the follow- 
ing statement: 


* * * Mr. President, for the information of the Senate, this is the so-called 
b'ock-grant amendment. It is not a bit prolix or complicated. It simply follows 
the action that was taken by the House of Representatives. 114 Cong. Rec. 14753 
(May 23, 1968). 


While it may be that it followed the form of the Cahi?/ amendment, 
the foregoing quote from the section-by-section analysis and Senator 
Dirksen’s comment, 


So the [categorical grant] system is outmoded, and to dump $500 million into 
the system with its fragmentation and its weaknesses is going to be a waste of 
the people’s money. This has to be planned and the place to plan it is at the State 
level. That is the reason for this so-called block grant amendment. We still have 
some flexibility, namely 15 percent, but the emphasis and the focus is upon the 
State, where it ought to be * * *. Ibid. 


indicate an intention on the part of the amendment’s supporters that 
the 15 percent allocation could go directly to local governments. 

To the same point, one opponent of the Dirksen amendment, Senator 
Brooke, expressed the view that grants could go directly to local 
governments under the Dirksen amendment when he attempted to raise 
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the discretionary figure from 15 to 3314 percent. Specifically Senator 
Brooke stated : 


Considerations such as these have led me to devote much time to devising a 
suitably flexible system of grants to meet these diverse requirements. These fac- 
tors are recognized in the text of amendment 715 by its provisions for most funds 
to be spent at the local level, even when channeled to the States as block grants. 
In addition the amendment offered by the distinguished minority leader reserves 
15 percent of total funds under this program for allocation by the law enforce- 
ment administration at its discretion. This is an admirable attempt to build cer- 
tain flexibility into the grant mechanism. 

However, in my studied opinion, somewhat more flexibility is desirable. I have 
been a law enforcement officer and I believe there may well be cases in which 
direct Federal grants to local units of government would be helpful. 


* * * * * * * 


To accomplish this, my amendment to the pending Dirksen amendment provides 
that 6624 percent of the action funds should be allocated as block grants to the 
States, but that 3314 percent of the funds would be reserved for allocation as the 
law-enforcement administration shall decide. 


+ * + » * * . 
Mr. President, I certainly agree with my distinguished minority leader that 


we want law enforcement at the local level, at the grassroots level, as he said. 
And that is exactly what my amendment proposes to do. The 85-15 formula, which 
the distinguished minority leader’s amendment has devised, only gives 15-percent 
flexibility, which can be used either for the States or for the local municipalities, 
the local grassroot government. Under my proposed amendment, there would be 
33% percent that could be used. 114 Cong. Rec. 14767 (May 23, 1968). 

We are mindful of the fact that two opponents to the Dirksen 
amendments, Senators Tydings and Brewster, argued categorically 
that the amendment would prohibit direct grants to cities and that 
another opponent, Senator Muskie, found it extremely difficult to read 
the clear language of the Dirksen amendment as authorizing any direct 
Federal grants to local governments, 114 Cong. Rec. 14756, 14759 and 
14764 (May 23, 1968). However, we agree with the point made in 
your submission that these remarks were made in an effort to defeat 
the Dirksen amendment and for that reason we do not feel that they 
should be determinative to the issue in the face of the clearly expressed 
position to the contrary by those supporting the Dirksen amendment 
or the block-grant approach. 

The Dirksen amendment was agreed to by the Senate on May 23, 1968, 
and the bill was passed on the same day. On the following day Senator 
Dirksen submitted additional materials, including the section-by- 
section analysis previously quoted from which he felt “might be useful 
to the conferees when they sit down to iron out the differences between 
the two bodies.” 114 Cong. Rec. 14908, 14911 (May 24, 1968). During 
consideration of a motion to ask for a conference with the Senate, which 
was rejected by the House, 114 Cong. Rec. 16077 (June 5, 1968), 
Congressman Cahill stated : 

Let me say pragmatically that while I, as Members will recall, supported a 
bloe grant amendment, which is Title I, while the Senate version does not 
satisfy me, I will accept it. It is not what I had hoped for. 


clea 
the! 
mac 


Cal 
ori 
sect 
det: 
cdlire 
Wh 
req 


was 


Ste 
con 
tori 
and 
beet 
hist 
I 
der 
pra 
hov 
orig 
Ste 
ater 
atte 
deb 
reje 
Sen 
con 
ind 
per 
ma 
A 
the 

the 

me! 
La\ 















Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 415 


If this bill goes to conference, there will be no bloc grants. 114 Cong. Rec. 
16072 (June 5, 1968). 

The resolution of the issue presented in your letter is difficult. Very 
clearly the plain language of section 306 can be read either way and 
there is a direct conflict as to its meaning in the legislative history 
made on the floor of the House and Senate. The history of the 
Cahill amendment in the House—the body in which the language 
originated—indicates that direct grants may not be made under this 
section to units of local government. On the other hand, the more 
detailed history of the Dirksen amendment in the Senate indicates that 
direct grants may be made thereunder to units of local government. 
While the House accepted the language passed by the Senate without 
requesting a conference, there is no specific evidence that the House 
was aware of the different interpretation placed on section 306 by the 
Senate. 

We have, found one reported case that involved such a conflict. In 
Steiner v. Mitchell, 350 U.S. 247, 254 (1956) the Supreme Court was 
confronted with ambiguous language with conflicting legislative his- 
tories in the House and Senate. The Court acknowledged this conflict 
and then ruled that the Senate discussion was more clear cut and, 
because the section in question originated in that body, the Senate 
history was more persuasive. 

In the present consideration, while the language of section 306 was 
derived from separate amendments in the House and Senate, for all 
practical purposes, it originated in the House. The Senate discussion, 
however, is more clear cut. With regard to the Court’s reference to the 
originating body, we feel that it is a valid observation that in the 
Steiner case the Court was construing language that not only origin- 
ated in the Senate but was in fact a committee amendment with an 
attending explanatory report. This fact is apparent in the Senate 
debate appended to the Court’s decision. In the case at hand there was 
rejection of this or comparable language by both the House and 
Senate committees and the only legislative history available is that 
contained in the floor debates on the language. We therefore feel that, 
independently of the originating body, the more relevant factor of 
persuasiveness in this case is where the more detailed history was 
made, 

Accordingly, we accept the legislative history made in the Senate on 
the Dirksen amendment as controlling and hold that under section 306 
the Administration may make direct grants to units of local govern- 
ment from the 15 percent portion made available for allocation as the 
Law Enforcement Administration may determine. 


416 DECISIONS OF THE COMPTROLLER GENERAL 
[ B-140560 J 


Travel Expenses—Military Personnel—Ferry Fares—Charges As- 
sessed for Motor Vehicle Transportation 

Where the charges for crossing the English channel via hovercraft are imposed 
for the transportation of the motor vehicle and not for the transportation of 
the driver and passengers, an officer of the uniformed services who drove 
his privately owned vehicle incident to a permanent change of station, ac- 
companied by his dependents, and incurred a ferry expense to cross the channel 
may not be reimbursed on the basis of applying a percentage of the vehicle fare 
assessed for its transportation across the English channel to the transportation 
of the driver and passengers in the vehicle, the officer having paid no fare for 
his or his dependents transportation via the hovercraft. 


To R. J. Engels, Department of the Army, January 7, 1970: 


Further reference is made to your letter dated August 11, 1969, 
with enclosures, requesting an advance decision as to the propriety 
of payment of a voucher for $42.20 in favor of Colonel William H. 
Crane, U.S. Army, representing charges that were incurred while 
crossing the English Channel via hovercraft while en route from 
Germany to a new duty station in England. The request was assigned 
Control No. 69-40 by the Per Diem, Travel and Transportation Allow- 
ance Committee. 

By permanent change-of-station orders dated April 3, 1969, Head- 
quarters, United States Army, Europe and Seventh Army APO 
09403, Colonel Crane was transferred from his duty station in Ger- 
many and assigned to duty at Burtonwood, England. The orders 
authorized movement of four dependents. 

His itinerary as shown on his claim voucher indicates that at 
8 a.m. on July 1, 1969, he departed from Heidelberg, Germany, by 
privately owned conveyance and arrived at Burtonwood, England, at 
3 p.m. on July 3, 1969. Travel across the English Channel was per- 
formed by channel ferry (Hoverlloyd) for which the member paid 
the sum of $42.20. 

In your letter of August 11, 1969, it is stated that passengers with 
a private vehicle crossing the English Channel via hovercraft are not 
assessed a tariff. A charge is assessed for the vehicle dependent upon 
its length. The entire charge is for transportation of the vehicle, the 
brochure enclosed with your letter describing the Hoverlloyd hover- 
craft and the schedules showing that no fare is charged for a driver 
and a maximum of six passengers. You ask in effect whether a per- 
centage of the vehicle fare assessed for its transportation across the 
English Channel via hovercraft could be applied to the transportation 
of the passengers and reimbursed to the claimant on that basis, 

In our decision, 40 Comp. Gen. 497 (1961), we held that fares for 
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crossing the English Channel are reimbursable to military personnel 
for personal and dependent travel in otherwise proper cases on the 
basis that such travel constitutes transoceanic travel as defined in 
the Joint Travel Regulations. Paragraph M2150 of the Joint Travel 
Regulations requires the use of vessels or aircraft registered under 
the laws of the United States, if available, for travel and transporta- 
tion outside the United States. It provides further that if foreign ves- 
sels or aircraft are used, the payments should be supported by evidence 
of the required determinations as there provided. 

We have held that with respect to claims by members of the uni- 
formed services for reimbursement for personal and dependent travel 
across the English Channel, the claim should show the exact points 
between which the crossing was made, the fares paid (supported by 
receipts) and an administrative determination as to the availability 
of Government transportation. B-144783, March 8, 1961. The members 
may be reimbursed only to the extent of the passenger fares actually 
paid. 

In the present case the tariff shows a fare is charged only for foot 
and coach passengers, and that when a vehicle is transported the driver 
and up to six passengers are not charged any fares. Since the claimant 
and his dependents performed the travel in his automobile, as car 
driver and passengers, he paid no fare for his or his dependents’ travel. 

In such circumstances, we see no basis for reimbursing Colonel Crane 
a percentage of the vehicle transportation fare on the basis that such 
percentage represents a charge for his passage and the passage of 
his dependents. 

Accordingly, payment of his claim voucher, forwarded with your 
letter of August 11, 1969, is not authorized and the voucher will be 
retained by our Office. 


[ B-168521 J 


Bids—Mistakes—Correction—Low Bid Displacement 


A telegram received prior to bid opening increasing the bid price for janitorial 
services, which is alleged to have been intended as a decrease, and if so con- 
sidered three lower bids would be displaced to make the corrected price the 
lowest submitted, may not be treated as a price decrease on the basis the mistake 
occurred in the transmission of the bid amendment, absent a showing the mes- 
sage delivered originally by the telegraph company was not the message tele- 
phoned by the bidder, or a certification by the telegraph company that would 
support the allegation of error in the bid price modification. Therefore, the 
exception to the prohibition in section 1-2.406-3(a) (2) of the Federal Procure- 
ment Regulations that permits a bid correction that displaces lower bids when 
the error is established through information provided by the telegraph company 
rather than by the interested bidder does not apply. 





418 DECISIONS OF THE COMPTROLLER GENERAL 


Bids—Discarding All Bids—Compelling Reasons Only 


The interest of the Government and the integrity of the competitive bidding 
system require that, after bids are opened and bidders’ prices disclosed, invita- 
tions should be canceled only for the most cogent and compelling reasons, and 
the fact that one bidder made a mistake in bid does not represent a cogent or 
compelling reason for rejecting all bids and readvertising a procurement. 

To the Administrator, General Services Administration, Janu- 


ary 7, 1970: 


Reference is made to a letter dated November 28, 1969, with enclo- 
sures, from the General Counsel, furnishing a report relative to the 
protests of Rice Cleaning Service (Rice), Dynamic International, Inc. 
(Dynamic), and Aaproved Maintenance Service, Inc. (Aaproved), 
with respect to invitation for bids No. GS-03B-12673, issued by the 
Public Buildings Service, Buildings Operation Division, Washington, 
DL. 

The record discloses that the invitation solicited bids for janitorial 
cleaning services for the General Services Administration (GSA) 
Regional Office Building and the Department of Housing and Urban 
Development Building, Washington, D.C. The invitation was issued 
on August 7, 1969, and provided, in aceordance with addendum No. 1, 
for bid opening on August 28, 1969, at 1:30 p.m. Prior to bid opening, 
at 10:31 a.m. on the bid opening date, a telegram was received by 
contracting officials which read as follows: 

IN REGARD TO INVITATION #GS-03B-12678, REGIONAL OFFICE BUILD- 
ING AND HOUSING AND URBAN DEVELOPMENT BUILDING WASHING- 


TON D.C, WE WISH TO INCREASE ALL BID ITEMS UNDER THE INVI- 
TATION 249 PERCENT 


RICE CLEANING SERVICE JAMES E RICE OWNER 


At the time of bid opening, this telegraphic modification was read 
aloud, and the bid abstract dated August 28, 1969, signed by the pur- 
chasing officer disclosed the following bid prices representing total 
aggregate bids for the two buildings on a per month basis, listed in 
the order opened : 


Advance Building Maintenance Co. $57, 400, 00 
Aaproved Maintenance Service, Inc. 56, 026. 56 
All-Products Co.—No bid 

Springfield Building Maintenance, Inc. 

Springfield White Castle Co. 

Dynamic International, Inc. 

Rice Cleaning Service 57, 218. 64 
Nash Janitorial Services, Inc. 56, 815. 85 


The abstract reveals that Rice’s_original_bid—price-of-$56,041.76 
was increased by the’ timely telegraphic modification by $1,176.88, 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 419 


resulting in the abstracted bid price of $57,218.64. Two representatives 
of Rice in attendance at the bid opening, upon the reading of the 
telegraphic modification calling for a bid price increase, stated that 
it had been their company’s intention to decrease the bid price, rather 
than increase it. As increased, Rice’s bid became the fourth low bid 
received; however, if decreased, it would become the low bid, dis- 
placing three apparently acceptable lower bidders. On August 28, 1969, 
at 3:57 p.m., GSA received a telegram from Mrs. L. M. Harris, man- 
ager of the Western Union Telegraph Company at McMinnville, 
Tennessee, who originally received the message from Mr. Rice’s sec- 
retary and Mrs. Harris transmitted the telegraphic modification to 
the addressee. The telegram as transmitted read as follows: 


IN REGARD TO TELEGRAM THIS AM RICE CLEANING SERVICE CALLED 
TO CONFIRM THEIR 2-1/10 PERCENT DECREASE. THEY MADE OUR 
OFFICE AWARE WE HAD MADE AN APPARENT ERROR IN SENDING 
THIS WIRE. THE WORDING SHOULD HAVE BEEN A 2-1/10 PERCENT 
DECREASE INSTEAD OF INCREASE. OUR OFFICE CONFIRMS WE MADE 
THIS MISTAKE 


On the same date, at 6:52 p.m., the following telegram was received 
by contracting officials from the telegraph company at McMinnville: 


REF OUR CT MCC003 SMITHVILLE TENN AUG 28 907A CDT TO GEN 
VCS ADMINISTRATION RDGON 3 RM 7122 7TH AND D STS SOUTHWEST 
SGD RICE CLEANING SVC JAMES E RICE OWNER. SNDR CALLED ABT 
MIXUP IN MSG SHUD READ QUOTE “WE WISH TO DECREASE ALL BID 
ITEMS UNDER THE INVITATION 2-1/10 PERCENT” UNQUOTE RPT WE 
SIH TO DECREASE ALL BID ITEMS UNDER THE INVITATION 2-1/10 
PERCENT. UNQUOTE. PLS CORRECT AND VERIFY CORRECTION 


It is noted that the original of the foregoing message prepared at the 
McMinnville office concluded with the phrase “our error,” while the 
transmitted telegram did not. Subsequently, on August 29 at 5:07 
p-m., GSA received the following telegram : 


HEREWITH COPY OF OUR MCC003 (PDF SMITHVILLE TENN AUG 28 
907A CDT GENERAL SVCS ADMINISTRATION (DLV BEFORE 1230P CDT 
AND RPT DLY IMMY) REGION 3 RM 7122 7TH AND D STS SOUTHWEST 
WASHDC. IN REGARD TO INVITATION #GS-03B-XXX INVITATION 
GS-03B-12673, REGIONAL OFFICE BUILDING AND HOUSING AND 
URBAN DEVELOPMENT BUILDING WASHINGTON, D.C. WE WISH TO 
DECREASE ALI. BID ITEMS UNDER THE INVITATION 2-1/10 PERCENT. 
SGD RICE CLEANING SVC JAMES E. RICE OWNER 


By letter dated September 5, 1969, to GSA, the attorney for Rice 
requested that Rice’s bid be corrected and award be made to his 
client as low bidder. Rice cites in support of its position our decision 
at 41 Comp. Gen. 165 (1961). It contends that the cited decision 
should be read in connection with the “sworn statement dated 
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28 August 1969 * * * submitted * * * by Mrs. L. M. Harris, Man- 
ager, of the telegraph company at McMinnville, Tennessee.” That 
statement addressed to Mr. Rice, Owner of the Rice Cleaning Service. 
and sworn to be true and correct states : 

Dear Mr. RICE: 

In regard to telegram concerning Invitation No . GS-03B-12673. Regional 
Office Building and Housing and [Urban] Development Building. we regret 
our error in transmitting telegram Wednesday AM August 28. 1969. Our apparent 
error was made in transmitting this telegram. We should have used the word 
decrease instead of increase. The wire should have read. “We wish to decrease 
all bid items under the invitation by 2.1 per cent.” 

This letter and our wire to General Services Administration will, confirm 
our mistake. 

Sincerely yours, 
WESTERN UNION TELEGRAPH COMPANY, 
{signed] L. M. Harris 
L. M. Harris, Manager. 

The record discloses that this letter was prepared by Rice personnel 
for the signature of L. M. Harris. Dynamic, by telegram to GSA, 
received September 3, 1969, stated that it was protesting favorable 
consideration of Rice’s mistake in bid allegation. Aaproved, another 
bidder, by letter dated September 2, 1969, signed by its attorney, pro- 
tested any change in the wording of the telegraphic modification from 
“increase” to “decrease.” The matter has been submitted to our Office 
as a doubtful case for advance decision under the authority of section 
1-2.406-3(e) of the Federal Procurement Regulations (FPR). 

The basic issue in this case is whether correction of the timely 
telegraphic modification received prior to bid opening by Rice should 
be permitted. FPR sec. 1-2.406-3(a) (2) provides that a bid may be 
corrected where clear and convincing evidence establishes both the 
existence of a mistake and the bid actually intended ; however, if such 
correction would result in displacing one or more lower acceptable 
bids, correction may not be made unless the existence of the mistake 
and the bid actually intended are ascertainable substantially from the 
invitation and bid itself. The instant invitation in article 5, GSA 
Form 1467A, permits telegraphic modification of bids. 41 Comp. Gen. 
165, supra, cited by Rice, created an exception to this rule against the 
displacement of lower bidders by bid correction. The decision held 
that an error made by the telegraph company in transmitting a bid 
to the contracting agency could be corrected on the ground that the 
mistake was not attributable to the bidder, but to an independent 
agency over which the bidder had no effective control. Thereafter, in 
B-148886, May 25, 1962, our Office considered a similar case involving 
an erroneous telegraphic transmission of a bid modification. In that 
case, the evidence disclosed that Western Union had incorrectly trans- 
mitted the intended bid price modification, based upon a verifax copy 


of the actual telegram filed before transmittal which reflected the 
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intended bid. We concluded that the evidence clearly established 
that the onus of mistake was with Western Union and held that the 
bid should be considered for award, citing 41 Comp. Gen. 165. We 
further discussed 41 Comp. Gen. 165 in B-162627, November 1, 1967. 
That decision involved an alleged mistaken telegraphic modification, 
wherein the |.'.lder submitted a number of documents evidencing its 
belief that tl: intended message was telephonically transmitted in 
correct form to the telegraph company’s office. We construed 41 
Comp. Gen. 165 to stand for the principle that a telegraphic bid 
amendment incorrectly transmitted by the telegraph carrier could be 
corrected to accord with the message recorded at the originating office 
of the telegraph company even though correction resulted in the dis- 
placement of the low bidder. 

The rationale to be derived from the cited cases is that for a tele- 
graphic bid amendment to fall within the exception (set out in 41 
Comp. Gen. 165) to the prohibition of FPR sec. 1—2.406-3(a) (2) 
against correction of bids which displace other lower bids, the bidder 
seeking correction must clearly establish the telegraphic transmission 
error through information provided by the telegraph company, rather 
than through records and documents under the. control of the in- 
terested bidder. Compare, in this regard, B-162740, January 17, 1968, 
where the wording of a telegram as originally delivered to the Gov- 
ernment allegedly resulted from ‘a “phone misunderstanding.” We 
held that since the telegraph company had no record to show that the 
message delivered originally was not the message telephoned in by 
the bidder, the telegraph company’s certification that a corrected 
message was the intended message could not be accepted so as to 
permit bid correction based on the corrected message. 

It is our opinion that the evidence in this case does not support 
the position urged by Rice. The Western Union Telegraph Company 
forwarded to the Chief of the Contractual Services Branch of GSA, 
a documented report on the incident. In accordance with our prior 
decisions, we must look to the records of the telegraph company in 
order to ascertain whether or not an error was in fact made by the 
telegraph company in the transmission of the modification. In a 
statement dated September 16, 1969, L. M. Harris, the manager of the 
Western Union Office and the person who transcribed the original 
message, described the incident in detail to her company supervisor 
as follows: 


AUGUST 28, 1969 APPROXIMATELY 9 AM CDT SECRETARY OF MR. 
JAMES RICE OWNER OF RICE CLEANING SERVICES SMITHVILLE 
TENN, FONED MY OFFICE AND STATED SHE WISHED TO SEND A WIRE 
AND WANTED THE MESSAGE DELIVERED BEFORE 1230P CDT OR NOT 
DELIVERED AT ALL. SECRETARY, ALSO STATED SHE WISHED TO 


410-893 O- 71 - 29 
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HAVE A REPORT DELIVERY OF MESSAGE. AFTER COMPLETING THE 
MESSAGE, (IN THE USUAL MANNER OF HANDLING WIRES FROM THIS 
OFFICE) I REREAD THE MESSAGE TO SECRETARY. THE SECRETARY 
SAID MESSAGE WAS CORRECT AND TO SEND IT ON IMMEDIATELY 
PLEASE. APPROXIMATELY 2-3 HOURS LATER, THE SAME SECRETARY 
TELEPHONED MY OFFICE AGAIN SAYING THAT THERE HAD BEEN 
AN ERROR IN SENDING THE MESSAGE AND ASK ME TO READ MY 
COPY BACK TO SECRETARY. I REREAD THE MESSAGE AND UPON 
ENDING, SECRETARY “OH MY GOODNESS, THERE HAS BEEN A TER- 
RIBLE MIXUP,” MY COPY READS DECREASE ALL BID ITEMS ETC. 
SECRETARY STATED THAT SHE HAD HER COPY RIGHT IN FRONT 
OF HER AND THAT SHE DISTINCTLY REMEMBER READING DECREASE 
AND THAT SHE KNEW FOR A POSITIVE FACT THAT I REREAD IT THE 
SAME WAY. I STATED THAT MY COPY HAD INCREASE AND THAT WAS 
THE WAY I TRANSMITTED THE MESSAGE. SECRETARY, STATED THAT 
I HAD MISUNDERSTOOD HER AND THAT SHE WAS ALMOST POSITIVE 
I READ THE MBPSSAGE BACK AS DECREASED. SECRETARY THEN 
STATED THAT MR RICE WOULD HAVE TO BE INFORMED AND THAT 
HE WOULD BE UPSET AND WOULD PROBABLY WISH TO TALK WITH 
ME CONCERNING THE ERROR. 

APPROXIMATELY 25-30 MINUTES LATER MR. RICE TELEPHONED MY 
OFFICE/ MR. RICE INFORMED ME THERE WAS AN ERROR AND ASK IF 
I KNEW ABOUT IT. I STATED THAT HIS SECRETARY HAD FONED MY 
OFFICE AND TOLD ME OF THE MIXUP AND I ALSO STATED THAT I RE- 
READ THE MESSAGE TO HIS SECRETARY WHEN HE GAVE IT TO ME, 
THAT SECRETARY TOLD ME MESSAGE WAS CORRECT AND TO RE- 
LEASE IT. MR. RICE ASKED ME TO READ THE MESSAGE TO HIM, 
WHICH I DID. MR. RICE SAID, THAT HIS REPRESENTATIVE HAD 
FONED AND SAID THE JOB WAS THEIRS IF MESSAGE READ DE- 
CREASE INSTEAD OF INCREASE 2.1 PERCENT. AT THIS TIME MR. 
RICE, STATED THAT HIS SECRETARY WAS LOYAL, AND A VERY EFFI- 
CIENT EMPLOYEE. THAT ALL HIS EMPLOYEES WERE AWARE 
THAT INFORMATION CONCERNING BID MATTERS WERE VERY 
IMPORTANT. HE ASK IF I WOULD SEND A CORRECTION NOTICE, 
STATING THAT I MADE THE ERROR WHICH I AGREED TO DO, 
STATING THAT IT PROBABLY WOULDN’T HELP BECAUSE MES- 
SAGE HAD ALREADY BEEN RECEIVED, MR. RICE STATED, THAT 
HE WOULD APPRECIATE IT, IF I WOULD GO AHEAD AND SEND 
A CORRECTION NOTICE, STATING THAT I HAD MADE THE ERROR. 
WHEN I WAS HESITANT ABOUT SAYING I MADE THE ER- 
ROR, MR. RICE STATED THAT HE WAS POSITIVE HIS SECRETARY 
SAID DECREASE BECAUSE SHE WAS A VERY EFFICIENT SECRETARY 
AND HAD BEEN WITH HIM SEVERAL YEARS. APPROXIMATELY 15-20 
MINUTES LATER MR. RICE AGAIN TELEPHONED MY OFFICE AND ASK 
IF I HAD SENT THE CORRECTION NOTICE. I STATED I HAD, WHICH HE 
ASK ME TO READ TO HIM, WHICH I DID. MR. RICE THEN STATED THAT 
MESSAGE READ AS IF WE HAD CHANGED THE WORDING OF THE MES- 
SAGE TEXT AND ASK IF I WOULD SEND ANOTHER WIRE TO THE OF- 
FICE OF GENERAL SERVICES, WASHINGTON, D.C. AND STATE THAT 
THE ERROR WAS MY FAULT. APPROXIMATELY 10 MINUTES LATER MR. 
RICE, SECRETARY TELEPHONED MY OFFICE STATING THAT MR. RICE 
WOULD LIKE FOR ME TO HAVE THE MESSAGE, WHERE I STATED THE 
ERROR WAS MY FAULT, CERTIFIED AND MAILED TO BID OFFICE. 
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SECRETARY, SAID MR. RICE FELT LIKE THE GOVERNMENT WOULD 
NOT ACCEPT THE TELEGRAM. THE SECRETARY AGAIN STATED THAT 
SHE WAS POSITIVE SHE UNDERSTOOD MY SAYING DECREASE 2.1 PER- 
CENT WHEN REREADING MESSAGE TO HER. I STATED THAT I DIDN’T 
BELIEVE IT WOULD BE NECESSARY TO CERTIFY MESSAGE, THAT A 
WIRE SHOULD BE SUFFICIENT. SECRETARY STATED, MR. RICE SAID 
THE GOVERNMENT WERE FUSSY PEOPLE TO WORK WITH AND THE 
WIRE WOULD NOT BE ENOUGH. I STATED THAT I WOULD HAVE TO 
TALK WITH MY AREA SUPERVISOR BUT I DIDN’T THINK A CERTIFY 
LETTER WOULD BE NECESSARY. I THEN CALLED KNOXVILLE AND 
TALKED WITH MR. HELSEY. MR. HELSEY STATED THAT A CERTIFIED 
LETTER WOULD NOT BE NECESSARY AND THAT MY WIRE SHOULD BE 
SUFFICIENT. I STATED TO MR. HELSEY THAT I COULD NOT BE POS- 
ITIVE THAT THE ERROR WAS MINE AND THAT I DID NOT WISH TO 
SIGN A CERTIFIED STATEMENT TO THAT FACT. MR. HELSEY, STATED 
THAT IT WOULD NOT BE NECESSARY FOR ME TO SIGN, THAT THE 
WIRE SHOULD BE SUFFICIENT FOR MR. RICE, I TELEPHONED SECRE- 
TARY OF MR. RICE AND INFORMED HER OF MY CONVERSATION WITH 
MR. HELSEY, APPROXIMATELY 30 MINUTES LATER MR. HELSEY TELE- 
PHONED MY OFFICE AND STATED HE HAD TALKED WITH MR. RICE 
AND HE FELT THAT I COULD SIGN LATER WITHOUT ANY PROBLEM. I 
AGAIN STATED TO MR. HELSEY THAT I DIDN’T WISH TO SIGN CERTI- 
FIED STATEMENT. MR. HELSEY, SAID “YOU CAN USE YOUR OWN 
JUDGEMENT BUT WE HAVE HAD OTHER SITUATIONS OF SUCH MAT- 
TERS BEFORE"”/ UPON THIS STATEMENT FROM MR. HELSEY, I FELT 
THAT THIS WAS SUFFICIENT GROUNDS TO SIGN STATEMENT MR. 
RICE TELEPHONED MY OFFICE AND STATED HE HAD TALKED WITH 
MR. HELSEY AND MR. HELSEY INFORMED HIM IT WOULD BE OKAY 
FOR ME TO SIGN CERTIFIED STATEMENT. APPROXIMATELY 15 MIN- 
UTES LATER MR. RICE SECRETARY TELEPHONED MY OFFICE AND 
STATED THAT A MR. WALKER, THEIR OFFICE MANAGER WOULD COME 
BY THE NEXT MORNING AND BRING AN NOTARY PUBLIC WITH HIM 
AND COPIES OF LETTER TO BE CERTIFIED TO SAVE ME THE TROUBLE 
OF HAVING TO FOOL WITH LOCATING AND ALSO TYPING A LETTER. 
MR. WALKER CAME BY WITH ONE ORIGINAL, 3 CARBON COPIES, BUT 
NO NOTARY PUBLIC, AND STATED THAT HE WAS GOING OUT OF TOWN 
AFTER STOPPING AT NOTARY PUBLIC AND WOULD MAIL ME A COPY 
LATER. 

I CANNOT HONESTLY AND TRUTHFULLY SAY THAT I MADE THE 


ERROR. 
L. M. Harris. 


In a letter dated September 18, 1969, Mr. R. L. Helsey stated : 


Mr. Majure 
Knoxville, Tennessee 

This has further reference to your inquiry as to my suggestion to Miss Harris 
at McMinnville regarding the complaint that she had from Mr. Rice. 

I did not repeat did not suggest to Miss Harris that she sign any affidavit. Miss 
Harris called for you as I previously told you, and then requested to talk to me, 
and she did te'l me that she had made an error in the message but had gotten it 
corrected. She was fixing to write Mr. Rice informing him of the fact that she 
had hand’ed by service message and had received information back that a cor- 
rection had been made. I do not know what was involved in the message neither 
do I know just what she wrote Mr. Rice. I did inform her that I saw nothing 
wrong with certifying her signature on the letter she was writing telling him 
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that she had received information a correction had been made with the addressee. 
Nothing was even mentioned in my conversation with her about an affidavit. 
R. L. HELSLEY. 

Rice contends that “on several occasions prior to 16 September, 1969, 
on which date Mrs. L. M. Harris submitted a contradictory statement, 
she clearly and unequivocally affirmed the fact that she had errone- 
ously used the word ‘increase’ in place of the word ‘decrease’ in the 
bid modification message.” It cites in support thereof, the telegram re- 
ceived at GSA on August 28, 1969, at 6:52 p.m., without the language 
“our error” in the original message; the telegram received at GSA 
on August 28, 1969, at 3:57 p.m. containing the words “our office con- 
firms we made this mistake”’; the telegraph operator’s contemporane- 
ous correction of her office copy of the original bid message, striking 
out the word “increase” and substituting “decrease”; and the August 
28, 1969, statement signed by the telegraph operator. 

We have thoroughly reviewed the file as submitted and supplemented 
and cannot conclude that the documented evidence clearly and con- 
clusively reveals that a mistake had been made by the Western Union 
operator in the transmission of the telegraphic modification. In her 
September 16, 1969 statement, Mrs. Harris stated “I cannot honestly 
and truthfully say that I made the error.” We held in B-162740, supra, 
that an error due to a “phone misunderstanding” is clearly not a cler- 
ical-type error which is contemplated by the regulations. In all cases, 
as cited above, where correction has been allowed, tangible pretrans- 
mission evidence in the files of the telegraph company has been avail- 
able to support the allegation of error. Here, the telegraph operator 
concludes that she cannot honestly and truthfully state that she made 
the error and, to the best of her recollection, does not think that she 
made the error. Quoted below is the full text of a telegram to GSA 
from J. B. Pennse, Area Vice President of Western Union, which, 
we feel, unequivocally disposes of the protest. 

MR GEORGE MARSHALL OF DUNN NORTH CAROLINA HAS RE- 
QUESTED US TO SEND YOU A STATEMENT WITH RESPECT TO A 
CERTAIN BID MSG FILED APPROX 9 AM BY THE RICE CLEANING 
SERVICE OF SMITHVILE TENN THE MSG IN QUESTION WAS FILED 
AT OUR MCMINNVILLE TENN OFFICE. WE UNDERSTAND THAT MR 
MARSHALL IS A COMPETITOR OF THE RICE CLEANING SERVICE. MR 
MARSHALL WISHES WESTERN UNION TO ADVISE YOU IF RICE CLEAN- 
ING USED THE WORD QUOTE INCREASE UNQUOTE OR THE WORD 
QUOTE DECREASED UNQUOTE IN THE BID MSG WHEN RICE FILED IT 
OVER THE TELEPHONE WE UNDERSTAND THAT THE FIRST MSG RE- 
CEIVED BY GSA USED THE WORD QUOTE INCREASB UNQUOTE BUT 
THAT THE MGR OF WESTERN UNION’S MCMINNVILE TENN OFFICE 
SUBSEQUENTLY SENT A SERVICE MSG IN WHICH SHE ADVISED YOU 
THAT THE WORD SHOULD HAVE READ QUOTE DECREASED UNQUOTE. 


WU HAS EXAMINED THE°ORIGINAL MSG AS RECORDED OVER THE 
TELEPHONE BY THE MCMINNVILLE TENN MGR AND THAT MSQ@ CON- 
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TAINS THE WORD QUOTE INCREASED UNQUOTE. WE HAVE NOT BEEN 
ABLE TO DETERMINB ALL THE FACTS AS OF THIS TIME OR DISCUSS 
THE MATTER WITH THE MCMINNVILLE TENN MGR AS SHE IS. ON 
VACATION. WESTERN UNION WILL ATTEMPT TO DETERMINE ALL OF 
THE FACTS AS SOON AS POSSIBLE AND WILL ADVISE YOU FURTHER 
[Italic supplied. ] 


In this regard, our examination of a copy of the original message 
discloses that the telegraph operator typed the word “increase,” We 
cannot disregard the obvious effect of this disclosure, coupled with 
the actual transmission of the word “increase.” 

Since the telegraph company has no record to show that the message 
delivered originally was not the message telephoned in by the bidder, 
the subsequent certifications do not support the requested bid correc- 
tion. On the record before us, the existence of the error or the intended 
bid cannot be established either from the face of the bid as timely tele- 
graphically modified, or from any evidence furnished by Rice. Accord- 
ingly, correction of the Rice bid is not authorized. 

Rice contends that GSA’s submission of the matter to our Office 
is premature in that the agency failed to take any action itself before 
submission. Therefore, it urges that the file should be returned to 
GSA for an initial decision and for its consideration of rebidding the 
procurement as one of the alternatives. 

As stated, supra, FPR sec. 1-2.406-3(e) permits submission of mat- 
ters to our Office for advance decisions in accordance with agency 
procedures. With respect to Rice’s suggestion that rebidding be con- 
sidered by GSA, we have held on numerous occasions that the interest 
of the Government and the integrity of the competitive bidding system 
require that, after bids are opened and bidders’ prices disclosed, in- 
vitations should be canceled only for the most cogent and compelling 
reasons. 36 Comp. Gen. 364 (1956) ; B-167132, June 16, 1969. See, also, 
FPR sec. 1-2.404-1. We do not think the fact that one bidder has made 
a mistake in his bid represents a cogent or compelling reason for re- 
jecting all bids and readvertising. 

In accordance with the foregoing, the bid price of Rice Cleaning 
Service should be evaluated in the amount of $57,218.64. The attach- 
ments forwarded with the letter are returned as requested. 


[ B-157425 J 


Travel Expenses—Overseas Employees—Home Leave—Minimum 
Service Requirement—Training or Temporary Duty in United 
States 


To be eligible for the home leave travel allowances prescribed for an employee 
who satisfactorily completes an agreed upon period of service as provided in 
section 1.3c of Bureau of the Budget Circular No. A-56, Revised, October 12, 
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1966, the employee must have completed a minimum of 12 months of service fol- 
lowing the date on which he arrives at or returns to his overseas post of duty, 
and, therefore, an agency may not regard an agreed upon period of overseas 
service as commencing on the date an employee is assigned to training or tempo- 
rary duty in the United States immediately following the completion of home 
leave and credit the employee with the time spent in training toward the fulfill- 
ment of the agreed upon period of service. 


To the Administrator, Federal Aviation Administration, Janu- 
ary 9, 1970: 


We refer to your letter of November 25, 1969, requesting our decision 
in a matter involving the home leave travel provisions of 5 U.S.C. 5728 
(a) and section 7 of Bureau of the Budget Circular No. A-56, Revised, 
October 12, 1966. 

In our decision of August 31, 1965, B-157425, we held that months of 
overseas service in excess of those required under earlier agreements 
may not be applied to reduce the minimum of 12 months service re- 
quired as a condition precedent to the allowance of home leave travel. 
In arriving at that conclusion we noted that under 5 U.S.C. 73b-3(a) 
(third proviso) (now 5 U.S.C. 5728(a)) and the regulations contained 
in Bureau of the Budget Circular No. A-56, effective June 1, 1962, 
an employee, to be entitled to round-trip travel for leave purposes, 
must agree to serve overseas not less than 12 months beginning with his 
return to or arrival at his post of duty after home leave. At the time 


of that decision subsection 4.1b of Bureau of the Budget Circular No. 
A-56 expressly provided that the period of service under the new 
agreement shall begin upon the date of the employee’s return to or 
arrival at his post of duty after leave has been taken. 

In your letter of November 25 you state: 


There are some circumstances where, in fairness to the employee and to the 
Government, it would be desirable to permit the new period of service to begin 
immediately upon the conclusion 6f his approved period of home leave and upon 
assignment to a period of training or temporary duty in the United States. For 
example, it may be desirable to send an FAA employee, stationed in Alaska, to a 
training course in the United States after completion of his home leave in the 
United States without his first returning to Alaska to begin his own agreed-upon 
period of service. 

If B~157425 is applied, however, then the time spent by the employee in train- 
ing could not be credited toward his fulfillment of his new agreed-upon period 
of service since that period would not commence until he returned to his post 
of duty outside the continental United States. * * * 


You point out that the current regulations appearing in section 7 of 
Bureau of the Budget Circular No. A-56, Revised, October 12, 1966, 
contain no provision directly concerning the commencement date of 
a new period of overseas service following home leave. In view thereof 
you ask whether it now is permissible for an agency to provide that 
the period of service under a new agreement may begin on the date an 
employee is assigned to training or temporary duty in the continental 
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United States immediately following his home leave rather than on 
the date the employee physically returns to his overseas post. 

Section 7.1 of Circular No. A-56, Revised, October 12, 1966, pro- 
vides, in part, as follows: 

Applicability. In order to be eligible to receive allowances for travel and trans- 
portation expenses as authorized in this section, an employee prior to departure 
from his post of duty outside the continental United States must have: 

a. Satisfactorily completed an agreed upon period of service as provided in 

subsection 1.3¢ * * *. 
Subsection 1.3c, referred to above, requires that the employee agree to 
remain in the service of the Government for 12 months following the 
effective date of his transfer or appointment. Under subsection 1.2j of 
Circular No. A-56, Revised, June 26, 1969, the “effective date of trans- 
fer or appointment” is the date on which an employee reports for duty 
at his official station. Thus, to be eligible for home leave travel allow- 
ances an employee must complete a minimum of 12 months of service 
following the date on which he arrives at or returns to his overseas 
post of duty. 

It follows, therefore, that an agency may not regard an agreed upon 
period of overseas service as commencing on the date an employee is 
assigned to training or temporary duty in the United States immedi- 
ately following his completion of home leave. 


[ B-168345 J 


Travel Expenses—Military Personnel—Leaves of Absence—Con- 
valescent—Travel From Convalescent Leave Site 


A member of the uniformed services who travels from his convalescent leave 
site to a medical treatment facility other than the one that granted the con- 
valescent leave incident to an illness or injury incurred while receiving hostile 
fire pay under 37 U.S.C. 310, may be authorized return transportation at Govern- 
ment expense pursuant to section 9(1) of Public Law 90-207, approved Decem- 
ber 16, 1967 (37 U.S.C. 411a). To restrict a member's return to the facility from 
which he departed is not required in view of the apparent beneficial intent of 
the 1967 act to relieve a member of the travel expenses incurred incident to 
convalescent leave, and the governing regulations may be amended accordingly. 


To the Secretary of the Air Force, January 13, 1970: 


Further reference is made to letter of October 15, 1969, from the 
Assistant Secretary of the Air Force, requesting a decision whether 
section 9(1) of Public Law 90-207, approved December 16, 1967, 
which added section 411a of Title 37, U.S. Code, may be construed as 
authorizing transportation at Government. expense of a member of a 
uniformed service from his convalescent leave site to a medical treat. 
ment facility other than the one which granted leave for further treat- 
ment of the illness or injury which entitled the member to convalescent 
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leave. The request was assigned PDTATAC Control No. 69-39 by the 
Per Diem, Travel and Transportation Allowance Committee. 

Section 41la of Title 37, U.S. Code, provides that under uniform 
regulations prescribed by the Secretaries concerned, a member of a 
uniformed service is entitled to travel and transportation allowances 
for travel from his place of medical treatment in the continental 
United States to a place selected by him and approved by the Secretary 
concerned; “and return,” when the Secretary determines that the mem- 
ber is traveling in connection with authorized leave for convalescence 
from illness or injury incurred while the member was eligible for re- 
ceipt of hostile fire pay under section 310 of the same title. 

The Assistant Secretary says that this provision was construed, 
when implemented in the Joint Travel Regulations (Volume 1, Chap- 
ter 5, Part K), to mean return to the medical treatment facility from 
which the member was granted convalescent leave. He further states 
that question now has arisen, however, whether transportation may be 
furnished from the leave site to some other medica] treatment facility. 

The legislative history shows that the Chairman, House Armed 
Services Committee, in explaining the purpose of the amendment to 
H.R. 13510 which became section 9(1) of Public Law 90-207 (113 
Cong. Rec. 35930, December 12, 1967) made the following statement : 

Stated very simply, those military personnel who, while serving in a so-called 
combat area, receive either injury or suffer illness which necessitates their 
return to the United States and subsequent medical treatment will during such 
period of medical treatment, and when they are physically able to enjoy con- 
valescent leave, be given transportation from the medical facility to their homes 
and back to the medical facility. 

While the language of section 411a and the legislative history might 
well be construed as authorizing return transportation only to the 
medical facility which granted the convalescent leave, the purpose of 
the section was to provide transportation at Government expense for 
these members to and from their homes or other approved places for 
convalescent leave. 

Presumably in most cases the member will be directed to return to 
the facility from which he departed. However, if it be deemed appro- 
priate that he be directed to return to a different medical treatment 
facility, it seems unlikely that Congress intended that such travel 
would be at his expense, the apparent purpose of the statute being to 
relieve the members of such travel expenses incident to convalescent 
leave. 

Thus, we are inclined to the view that the provision for return trans- 
portation, like the provision for transportation to the place of con- 
valescent leave, was for the benefit of the member and not intended 
as a restriction on his right to the allowance for return transportation 
only to the facility from which he departed. It seems unlikely that this 
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view will result in any greater cost to the Government since, in appro- 
priate cases, the services presumably will order the member to pro- 
ceed directly from the leave point to the new medical treatment facility 
rather than return him to the facility from which he departed and 
then order his transfer. 

While the matter is not entirely free from doubt, in view of the 
beneficial nature of section 411a, we are of the opinion that it may be 
construed to authorize transportation from the leave site to a medica] 
treatment facility other than the one which granted the leave, and the 
regulations promulgated under section 41la may be amended to so 
provide. 

The question is answered accordingly. 


[ B-168667 J 





Military Personnel—Retirement—Effective Date—Late Receipt of 
Orders 





























The late receipt by an enlisted member of the uniformed services of retirement 
orders that placed him on the Temporary Disability Retired List provided no 
basis for the revocation and reissuance of the retirement ‘orders under the sub- 
stantial new evidence rule, as the late receipt of the orders did not prevent the 
retirement of the member from becoming effective on the day following receipt 
of the orders. Therefore, the member continued on active duty until delivery of 
the orders, and pursuant to section 514 of the Career Compensation Act of 1949, 
he is entitled to active duty pay and allowances from July 17, 1969, the effective 
retirement date stated in the initial orders, to and including July 24, 1969, the 
date the member received notice of the orders, and to retired pay from July 25, 
1969, the date the member's retirement became effective, to and including August 
14, 1969, the date he was released from active duty under the new orders mis- 
takenly issued. 


To N. C. Aleock, Department of the Air Force, January 16, 1970: 





Reference is made to your letter of November 17, 1969, your refer- 
ence ALRA-~1, requesting a decision concerning the propriety of pay- 
ment on a voucher stated in the amount of $470.23, in favor of SMSgt. 
O. B. Cooper, USAF, Retired, representing disability retired pay for 
the period July 17 through August 14, 1969, under the circumstances 
related below. Your request for decision has been assigned Air Force 
Request No. DO-AF-1062 by the Department of Defense Military 
Pay and Allowance Committee. 

Department of the Air Force Special Order No. AC 18430 dated 
July 3, 1969, relieved Sergeant Cooper from active duty effective 
July 16, 1969, and announced his placement on the Temporary Dis- 
ability Retired List effective July 17, 1969. The processing consolidated 
base personnel office, 6580 AB GP, Holloman AFB, New Mexico, 
however, did not receive the retirement orders from the servicing con- 
solidated base personne! office, 1070 Medical Service Group, Washing- 
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ton, D.C., until July 23, 1969, and Sergeant Cooper did not receive 
notice of his retirement until July 24, 1969. 

Apparently in the belief that under the substantial new evidence 
rule mentioned in our decision of February 23, 1967, 46 Comp. Gen. 
671, a modification of Sergeant Cooper’s retirement orders was ap- 
propriate, action was taken to have new retirement orders issued. 
Department of the Air Force Special Order No. AC 21440 dated 
August 4, 1969, revoked the orders of July 3, 1969, and announced 
Sergeant Cooper’s release from active duty effective August 14, 1969, 
and his placement on the Temporary Disability Retired List on 
August 15, 1969. 

It appears to have been the administrative practice to allow 14 days 
between the date of the retirement order and the retirement date for 
orderly retirement processing and to assume that final processing 
(including delivery of the retirement order to the member) would be 
accomplished by the consolidated base personnel office in Washington, 
D.C., in sufficient time to effect retirement on the date prescribed. In 
the present case, however, there was a delay in processing and the 
member was not advised of his retirement date until a week after the 
announced effective date. It has been suggested that those circum- 
stances may warrant the revocation or modification of the retirement 
orders of July 3, 1969, under the substantial new evidence rule. 

While the intervening discovery of a disability warranting dis- 
ability retirement after the issuance of orders announcing retirement 
of a member for length of service in some circumstances may provide 
the basis for application of the substantial new evidence rule, it is 
our opinion that the mere late receipt of a retirement order provides 
no basis for application of that new evidence rule. The late receipt 
of a retirement order does not prevent the retirement of a member 
being effected when the order is received. 

In Crist v. United States, 124 Ct. Cl. 825 (1952), the Court of Claims 
held that under the provisions of section 514 of the Career Compensa- 
tion Act of 1949. ch. 681, 63 Stat. 831, 37 U.S.C. 314 (1958 ed.), 
Crist, a member of the uniformed services who had not received timely 
notice of his retirement, “was serving on active duty subject to assign- 
ment until he was directed otherwise by the delivery of the [ retirement] 
orders to him,” and was entitled to active duty pay and allowances, 
less the amount of retired pay which he had received, to the date of 
receipt of his retirement orders. 

In decision of October 21, 1955, 35 Comp. Gen. 225, we said: 

Prior holdings of this Office (disallowing active-duty pay after effective date 
of retirement notwithstanding member's receipt of retirement orders after such 
effective date) based on the decisions of the Court of Claims in Terry v. United 


States, 81 C. Cls. 958 and Holdand vy. United States, 838 C. Cls. 376, relate to pro- 
visions of law which were in effect prior to October 1, 1949, the effective date of 
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the Career Compensation Act of 1949, and hence are not for application in the 
present matter. 


Since Sergeant Cooper actually received notice of his retirement 
orders on July 24, 1969, for which he was qualified, his retirement 
became effective on the following day and we know of no proper basis 
for concluding that new retirement orders should have been issued or 
that he was entitled to active duty pay and allowances after that 
date. It is our view that on the present record Sergeant Cooper is 
entitled to active duty pay and allowances for the period July 17 to 24, 
1969, inclusive, and that he should receive only retired pay for the 
period July 25 to August 14, 1969, inclusive. Cf. 39 Comp. Gen. 
312 (1959). 

The voucher forwarded with your request for decision is retained 
here, and payment on a new voucher on the basis indicated above 
should be effected. 


[ B-168006 J 


Timber Sales—Bids—Contract Consummation 


Upon the failure of the bidder awarded a timber sales contract to timely furnish 
a performance bond, the offer to sell the timber to the second high bidder and 
the bidder’s response by signing the bid form and contract, and furnishing a 
bid deposit and performance bond, did not consummate a contract, as the 
approval and signature of the required contracting authority had not been 
secured, and acceptance of the bidder's documents was subject to the outcome of 
an appeal by the successful bidder, with whom a binding contractual relationship 
had been created by the acceptance of its bid and notification of the accept- 
ance, even though a performance bond had not been furnished, in view of the 
fact the invitation provided for the execution of formal contract documents and 
the furnishing of a performance bond at a later date, and prescribed a penalty 
for failure to do so. 


To Oseran and Hahn, January 19, 1970: 


This letter concerns your protest by letters dated September 26 
and October 22, 1969, on behalf of Fujii and Company, Incorporated, 
against the award of the Devils Club #2 Timber Contract No. 05-103 
by the Forest Service, Department of Agriculture, to anyone other 
than your client. 

This timber sale for an estimated 43,600 thousand board feet was 
advertised on May 22, 1969, for a period of 30 days. An auction sale 
was held on June 23, 1969, at which time two sealed bids, a prerequisite 
to oral bidding, were received. These bids were submitted by Fujii 
and Company, Incorporated (Fujii) and by Annette Timber Corpo- 
ration, Incorporated (Annette). Oral bidding raised the high bid 
by Annette, to $15.60 per thousand board feet. This bid was confirmed 
in writing by Annette on June 23, 1969, and accepted by the Regional 
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Forester by letter of June 26, 1969, which gave Annette 30 days to 
furnish an acceptable performance bond. The period for furnishing 
a performance bond was extended by letter of July 23, 1969, for 30 
days after July 25, 1969. 

The Acting Forest Supervisor on August 28, 1969, notified Annette 
that they had failed to meet the requirements of the Timber Sale by 
failing to furnish performance bond within required time and there- 
fore could be subject to damages under item 10 of the sale. Mr. Chelstad 
of the Timber Staff by letter of September 10, 1969, offered the sale 
to Fujii at the high bidder’s rate in accordance with the request made 
by Fujii on August 22, 1969. The letter of September 10, 1969, in addi- 
tion to offering the sale to Fujii requested that Fujii complete and 
sign the proper bid form, execute the contract with the Company 
seal, furnish the necessary bid deposit and an acceptable performance 
bond, and advised that: 


When all the above requirements are satisfied, the Forest Service will execute 
the contract and return your copy to you. 


Fujii responded to the above requests on September 16, 1969, by fur- 
nishing the signed bid form and contract, and advising. that the bid 
deposit and performance bond were being delivered to the Fiscal 
Agent in Juneau, Alaska, as directed. The bid deposit and perform- 
ance bond were accepted by the Acting Regional Forester on September 
17, 1969, subject to the outcome of an appeal by Annette which was 
made on September 16 and 17, 1969. On September 26, 1969, the Re- 
gional Forester advised Annette and Fujii that the sale would be con- 
summated with Annette. The letter to Fujii also offered to return the 
securities received as the bid deposit and performance bond. This action 
was protested to our Office by you on behalf of Fujii on the basis that 
Fujii had been awarded a contract for the timber sale and that the 
Forest Service’s award to Annette constituted a breach of Fujii’s 
contract. 

We cannot accept this proposition. In this first place, it appears 
that a contract actually was entered into for this timber sale on June 
26, 1969, when the Regional Forester advised Annette that their bid 
“has been accepted, and the contract assigned number 05-103.” This 
action is entirely consistent with the language used in the bidding form 
which states on the cover sheet : 


CONTRACT AND BONDS. The bidder whose bid is accepted will, within 30 
days of notice of award, or any written extension thereof by the Forest Service, 
execute a timber sale contract and furnish a satisfactory performance bond 
* * *. [Italic supplied.] 


The fact that the Government has accepted the bid or offer and so 
notified the bidder creates’ a binding contractual relationship. This 
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conclusion is not altered by the fact that the formal contract documents 
will be executed and the performance bond furnished at a later date. It 
is well established that where the invitation so provides the contract 
comes into existence upon acceptance of the bid even though formal 
contract documents are later to be executed. See Penn-Ohio Steel Cor- 
poration v. United States, 173 Ct. Cl. 1064 (1965) ; Hscote Manufae- 
turing Company v. United States, 144 Ct. Cl. 452 (1959); United 
States v. Swift and Company, 270 US 124 (1926), and United States v. 
Purcell Envelope Company, 249 US 313 (1919). Similarly, this Office, 
as well as the contract appeal boards and the courts, have held that an 
award made subject to the furnishing of a bond may create a contract 
where parties so intend, See 38 Comp. Gen. 376 (1958) ; Lindo Engi- 
neering Company, AECBCA #28-6-66, 66-2BCA #6044 (1966), and 
United States vy. Pennington, 228 F. Supp. 374 (1964). The conclusion 
that a contract was actually awarded Annette is bolstered further by 
the manner in which the penalty is stated for failure to execute the 
formal contract or furnish the performance bond. Item 10 of the In- 
structions to Bidders states: 


10. DAMAGES. Failure to execute a timber sale contract or to furnish a 
satisfactory performance bond within the time allowed may be treated as a 
repudiation of the contract, and any or all of the bid guarantee may be retained 
by the Forest Service and applied toward satisfaction of actual damages result- 
ing from the bidder's failure to fully perform the contract, without prejudice to 
any other rights and remedies of the United States. [Italic supplied.] 


Equally necessary to sustain your protest are the requisite elements 
of a contract between Fujii and the Forest Service. We find certain of 
those prerequisites absent in the purported contract with Fujii. The 
letter of September 10, 1969, from Mr. Chelstad of the Timber Staff to 
Fujii stated that Fujii as second high bidder was being offered the 
sale at the higher bidder’s rate according to Fujii’s wishes and that 
after satisfaction of four requirements, which were set out in the letter 
and which we have previously noted, the Forest Service would execute 
the contract and return a copy to Fujii. Unlike the correspondence with 
Annette, at no time did the Forest Service specifically accept Fujii’s 
offer. Rather, the letter of September 10, 1969, was a notice to Fujii that 
the high bidder had failed to complete the contract; that Fujii’s pre- 
vious oral offer to take the timber sale at the same price would be satis- 
factory to the Forest Service; that Fujii’s offer should be made in 
the proper manner by executing the correct bid form, contract docu- 
ment, bid deposit and performance bond, and “(w) hen all the above 
requirements are satisfied, the Forest Services will execute the contract 
and return your copy to you.” Whether parties intend by their acts to 
enter into contract is a question of fact. Byrne Organization, Incor- 
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porated v. United States, 152 Ct. Cl. 578 (1961). On the basis of the 
September 10, 1969, letter the intent of the parties is at best unclear. 
However, in deciding whether a contract came into being upon compli- 
ance by Fujii with the conditions set out in that letter, all the trans- 
actions between the parties must be considered. The record before this 
Office reveals that on September 16, 1969, Mr. Fujii came to Mr. Chel- 
stad’s office with all the necessary completed documents. At that time 
Mr. Chelstad completed the proper paper work for the Devils Club 
#2 Timber Sale award to Fujii and transmitted the same with a 
memorandum ‘recommending award to the Regional Forester. Mr. 
Fujii then hand carried all the material regarding this sale to the 
Regional Forester. We believe this is sufficient to show that all parties 
understood and contemplated that something was still required to 
consummate a contract between Fujii and the Forest Service. That act, 
of course, was the approval and signature of the Regional Forester 
who by regulation is authorized to make these timber sales. See 36 
Code of Federal Regulations 221.6. The contract documents executed 
by Fujii were never in fact signed by the Regional Forester. Nor do we 
believe this approval of a contract by the Regional Forester can be 
imputed by his acceptance of the securities deposited in lieu of a per- 
formance bond. The receipt for those securities dated September 17. 
1969, stated that they were received : 


* * * subject to the outcome of an appeal made by the Annette Timber 
Company. 

This clearly was not unequivocal acceptance necessary to consum- 
mate a contract. 

Based on the foregoing, we find that a contract with Annette was 
in existence prior to the correspondence with Fujii and that a contract 
for the timber sale was never in fact awarded to Fujii. Accordingly, 
we must deny your protest. 


[ B-168322 J 


Gratuities—Reenlistment Bonus—Critical Military Skills—Early 
Discharge From Enlistment 


The payment of the variable reenlistment bonus authorized in 37 U.S.C. 308(g) 
to a Navy petty officer discharged pursuant to 10 U.S.C, 6295 on November 4, 
1968, 3 months prior to the expiration of his enlistment, who on November 5, 1968, 
reenlisted in the rating of hospital corpsman, is not precluded by the removal of 
the rating from the list of critical military skills effective January 1, 1969, 
and the prohibition effective September 1, 1968, against payment of the bonus 
incident to an early discharge for the purpose of an immediate reenlistment. A 
section 6295 discharge is considered to be the same as a discharge issued at 
the expiration of a term of service, except for nonentitlement to pay and allow- 
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ances for the period not served, and a reenlistment, whether immediate or 
otherwise, is, therefore, a separate contract and obligation, and the discharge 
and reenlistment of the member occurring prior to January 1, 1969, he is entitled 
to the variable reenlistment bonus. 


To Ensign B. N. Samuel, Department of the Navy, January 19, 1970: 


Reference is made to your letter of October 10, 1969, requesting 
a decision as to the entitlement of Petty Officer Steven Bayes, USN, 
774 59 80, to variable enlistment bonus under the circumstances pertain- 
ing to his reenlistment. Your request for decision has been assigned 
Submission Number DO-N-1058 by the Department of Defense 
Military Pay and Allowance Committee. 

It is reported that Mr. Bayes’ enlistment, as extended, was to ex- 
pire on January 5, 1969, that on November 4, 1968, he was discharged, 
and that on November 5, 1968, he reenlisted in the rating of HM (NEC 
8404), in the Regular Navy. Incident to that reenlistment he was paid 
the first installment of a variable reenlistment bonus in the amount 
of $609.60 with three installments of an equal amount remaining to be 
paid. 

DD Form 214 MC states that Mr. Bayes was discharged on “DD 
FORM 256N” at “3rd CAG, III MAF, RVN” on November 4, 1968, 
under authority of Bureau of Naval Personnel Manual, Article C- 
10317 (1) (a), “DISCHARGED WITHIN THREE MONTHS OF 
EXPIRATION [of term of enlistment]. * * * REENLISTED AT 
3RD CAG, ITI MAF, RVN, FOR A:'PERIOD OF FOUR (4) years.” 
His enlistment contract, DD Form 4, dated November 5, 1968, wit- 
nessed by Lieutenant Colonel R. D. Whitesell; USMC, cites, as au- 
thority for his reenlistment, Article C-1403, Bureau of Naval 
Personnel Manual. Mr. Bayes states that his unit, Company “T”, 3rd 
CAG, was located at Hung Tra District Headquarters, Hue City. The 
papers forwarded with your request for decision did not include a 
copy of DD Form 256N. 

The record indicates that Mr. Bayes’ rating (Hospital Corpsman 
NEC 8404, medical field service technician) was eliminated effective 
January 1, 1969, from the list of critical military skills designated 
as making their holders eligible for the variable reenlistment bonus 
authorized by subsection (g) of section 308 of Title 37, U.S. Code. 
The Navy announcement (AlNav 42-68) of the removal of this rating, 
among others, effective January 1, 1969, provided in paragraph 2 that 
payment of the variable reenlistment bonus was not authorized for 
early discharge for the purpose of immediate reenlistment in his skill 
(NEC 8404) after August 31, 1968, through period ending Decem- 
ber 31, 1968. 

Mr. Bayes has stated that neither he nor his commanding officer 
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who approved his discharge was aware of AlNav 42-68; and that, 
although the variable reenlistment bonus was not the sole motivating 
factor for his reenlistment, it was a definite influencing factor. 

Subsection 308(g) of Title 37, U.S. Code, provides in pertinent 
part that, under regulations to be prescribed by the Secretary of 
Defense, a member of a uniformed service who is designated as having 
a critical military skill and who is entitled to a reenlistment bonus 
under subsection (a) of that section upon his first reenlistment may 
be paid an additional amount not more than four times the amount 
of that bonus. 

AlNav 42-68 removed the skill here involved from the category 
for which variable reenlistment bonus was authorized effective Jan- 
uary 1, 1969, and paragraph 2 of that communication in effect removed 
that skill from the variable reenlistment bonus category effective Sep- 
tember 1, 1968, in any case involving an early discharge for the 
purpose of immediate reenlistment. The AlNav gives no explanation 
as to the meaning of the phrase “early discharge for purpose of 
immediate reenlistment.” 

If an enlisted man receives a discharge issued pursuant to the 
provisions of 10 U.S.C. 6295 within 3 months before the expiration 
of the term of his enlistment or extended enlistment, that discharge 
is one kind of early discharge. It is early in the sense that it is issued 
before the member has served the full period for which he is obligated 
but, on the other hand, it is the same asa discharge at expiration 
of his term of service except that he is not entitled to pay allowances 
for the period not served. 

In a memorandum dated August 29, 1969, for the Assistant Secre- 
tary of the Navy (Manpower and Reserve Affairs), the Judge Ad- 
vocate General of the Navy concluded that the discharge here involved 
was not an early discharge for the purpose of immediate reenlistment 
within the meaning of paragraph 2 of AlNav 12-68. 

In our opinion there is sound basis for that view since the discharge 
appears to have been issued pursuant to 10 U.S.C. 6295 and is not 
conditioned upon an agreement that the member would reenlist. Under 
the statute such a discharge has the same effect as one issued’ at the 
expiration of term of service. Reenlistment thereafter, whether 
immediate or otherwise, is a separate contract and obligation. 

Accordingly, since Mr. Bayes’ discharge and reenlistment are not 
within the restrictive provisions of paragraph 2 of AlNav 42-68 and 
since both discharge and reenlistment were prior to January 1, 1969, 
he is entitled to the variable reenlistment bonus installment he re- 
ceived and he should be paid the remaining installments as they 
become due, if otherwise correct. 
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[ B-167696 J 


Contracts—Requirements—Maximum Limitations—What Consti- 
tutes 


Under a General Services Administration requirements contract for carbonless 
transfer paper that contained a $7,500 maximum order limitation, the combina- 
tion of requisitions received from different supply depots within the same zone 
for the same item that exceeds the limitation and the issuance of a new procure- 
ment, does not violate the terms of the requirements contract. Each requisition 
received by an ordering activity from a depot is an internal document and the 
ordering office has the right to combine two or more requisitions, and should 
the combination exceed the dollar limitation, the procuring activity is obliged 
to obtain the supplies under a separate procurement to enable the Government 
to explore the possibility of securing lower prices for larger quantities, but future 
procurements should state what will constitute an order within the maximum 
limitation clause of the contract. 


To The Barton, Duer & Koch Paper Company, January 20, 1970: 


Reference is made to your letter, with enclosures, dated August 11, 
1969, in which you protested against the alleged circumvention of the 
General Services Administration’s obligation to comply with the terms 
of your requirements contract No. GS-OOS-66381, by the issuance of 
invitation for bids (IFB) No. SFAIS-1-70, by the General Services 
Administration (GSA), Federal Supply Service, San Francisco, 
California. 

Your contract covers the furnishing of FSC Class 7530—Carbonless 
transfer paper, to fulfill requirements for the product for GSA supply 
depots in Zone 4 (Bell, California; Stockton, California; Auburn, 
Washington) from March 1, 1969, or date of award whichever is later, 
through February 28, 1970. Paragraph 3 of the contract’s Special Pro- 
visions restricted the maximum quantity of items to be ordered or 
furnished under the contract as follows: 


The total dollar value of any order placed under this contract shall not exceed 
$7,500.00. 

The Contractor agrees not to accept or fulfill any orders in violation of this 
provision. Violation may result in termination of the contract pursuant to the 
clause of the General Provisions entitled Default. 


Paragraph 41 CFR 5A-73.112(f) and (g) of the Federal Procure- 
ment Regulations (FPR) provide for maximum order limitations as 
follows: 

(f) Where the maximum order limitations, both as to total value of orders, 


and single items, will apply uniformly to all items in the Schedule, the following 
provisions shall be used: 


MAXIMUM ORDER LIMITATION 


The total! dollar va'ue of any order placed under this contract shall not exceed 

: Provided, That the dollar value for any single item ordered, 

whether ordered separately or in combination with other items, shall not exceed 
The Contractor agrees not to accept or fulfill any orders in vio- 
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lation of this provision. Violation may result in termination of the contract 
pursuant to the clause of the General Provisions entitled Default. 

(g) Where maximum dollar limitations are not established for single items, 
the provision in (f), above, shall be used without the proviso in the first sentence. 


The items scheduled to be purchased under the above cited IFB are 
listed as 180 cartons of the identical paper called for by your require- 
ments contract, for the GSA Supply Facility at Stockton, California, 
and 180 cartons of the same paper for the GSA Supply Facility at 
Bell, California. At your contract price of $39.52 per carton delivered 
in Zone 4, the cost of the 180 cartons for each depot would be $7,113.60, 
or a total of $14,227.20 for the total quantity for which bids are 
solicited. 

You argue that these requirements should be fulfilled through 
orders executed by GSA pursuant to your present contract. It is your 
contention that two orders will be issued by GSA, San Francisco, each 
of which will be less than your dollar limitation, and that this is a vio- 
lation of your contract. You argue that your interpretation and past 
Government interpretation of an order, as used in paragraph 3 of your 
contract, as quoted above, means one item, ordered at one time, for 
shipment at one time, to one destination. 

GSA states its position concerning the maximum order limitation as 


follows: 

The fact that the San Francisco office received two requisitions for the item 
involved is, of course, immaterial to the obligations of the parties stated above. 
Each requisition is an internal document stating the needs of a Government depot 
and is not “any order placed under this contract.” This phrase refers to an order 
which is issued by the Government to the contractor. Consequently, the deter- 
minative factor is the size of the order that the Government wou'd have had to 
place with Barton in order to satisfy its known needs at the time that the order 
was placed. As indicated in Mr. Lee’s [Contracting Officer] letter to Barton 
(Enclosure 3), that would have generated an order of $14,227.20. Since such an 
order would exceed the $7,500 limitation the Government not only was not re- 
quired to place the order with Barton but Barton, under the terms of Clause 3, 
was barred from filling an order of that size. 


Under the contract provision fixing the maximum limitation on the 
dollar value of any order placed under the contract, the meaning 
given to the term an “order” becomes controlling in this instance, In 
this regard, we must agree with GSA’s position that a requisition 
received by a GSA ordering activity from a depot is an internal docu- 
ment, and that the ordering office has the right to combine two or more 
requisitions from different supply depots within the same zone for 
the same item, and issue a single order therefor to a contractor. Your 
definition of an order as “one item, ordered at one time, for shipment 
at one time, to one destination,” would prevent an ordering activity 
from consolidating requirements of using activities, contrary to the 
apparent intent of GSA Bulletin FPMR E-50, which requires con- 
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solidation of requirements so as to take advantage of price savings 
available through separate procurement of quantities which exceed 
the maximum order limitations. In fact, the purpose of placing a 
maximum limitation clause in requirements contracts is to enable the 
Government to explore the possibilities of securing lower prices for 
larger quantities exceeding the limitation (41 CFR § 5A~-73.112(a)), 
and where a maximum limitation has been placed on the dollar amount 
of each order, the question results in each instance as to whether the 
dollar amount of the items to be purchased, known at the time the 
order is ready to be placed, exceeds the maximum order limitation 
as stated in the requirements contract. Cf. B-31026, January 18, 
1943. If so, an order may not be placed by the ordering activity nor 
may an order be accepted by the contractor. 

We realize the above interpretation of an order places much discre- 
tion in the hands of the procuring activity, but until we are shown 
that the consolidation of requirements of several depots into single 
orders is in violation of your contract, controlling regulations or direc- 
tives, or was made in bad faith, we do not feel that we should limit the 
agency’s authority to consolidate requisitions from supply depots 
within a zone. To hold that the agency must issue a separate order for 
each supply depot requisition, while requisitions for the same item 
from other depots within the same zone are pending, would greatly 
minimize the effectiveness of the maximum order limitation clause set 
forth in 41 CFR 5A-73.112(f), cited above. 

Your contention that two orders will be issued by GSA San Fran- 
cisco in the new solicitation, each less than your dollar limitation, 
ignores the fact that an order cannot be placed under your contract 
exceeding the maximum order limitations set forth therein. The sub- 
sequent question of the method of proceeding under a new procure- 
ment cannot affect the determination that a new procurement of some 
type is required, if the ordering activity desires to procure the goods. 
The fact that the entire quantity to be procured will not be delivered 
to a single destination does not, in our opinion, prevent the entire 
transaction from being a single contract under the IFB or a single 
order under your contract. 

Since the requirements of the two GSA Supply facilities, when con- 
solidated, exceeded $7,500 and the maximum order limitation clause 
of your contract stated the total dollar value of any order placed under 
the contract could not exceed this amount, we must agree with the 
procuring activity that the contracting officer had no choice but to 
seek the supplies under a separate procurement. However, inasmuch as 
it appears from our review that the difference between you and the 
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procuring activity are primarily the result of a misunderstanding of 
the requirements of your contract, we are recommending to the Admin- 
istrator of GSA that in future similar procurements efforts should be 
made to furnish more definitive statements in the LF B concerning what 
will constitute an order within the maximum limitation clause of the 
contract. 

For the reasons stated we find no legal objection to the action of 
GSA in soliciting bids for the requirements in question, and your 
protest is therefore denied. 


[ B-168238 J 


Pay—Retired—Advancement on Retired List—Highest Pay Benefits 


Upon the correction of military records on April 17, 1969, pursuant to 10 U.S.C. 
1552, to show retirement under 10 U.S.C. 3914 of a private E-1 on December 1, 
1945, with over 20 years of service, in lieu of discharge from the Regu'ar Army, 
and advancement on the retired list effective February 2, 1955, to first lieutenant 
based on 30 years of active duty and inactive time on the retired list as provided 
in 10 U.S.C. 3964, the retired pay of the member for the period February 2, 1955, 
to April 16, 1969, is not subject to recomputation under 10 U.S.C. 3992 at the 
rate “applicable on date of retirement,” but in accordance with the act of May 20, 
1958, at the rates prescribed in section 511 of the Career Compensation Act of 
1949. Although on October 1, 1949, the member's retired pay was greater under 
section 511(a), recomputation is permitted under section 511(b) to provide the 
greater amount of retired pay prescribed by the section, on the basis the advance- 
ment on the retired list constituted a changed condition. 


To R. W. Tudor, Department of the Army, January 20, 1970: 


Further reference is made to your letter dated September 29, 1969, 
which was forwarded here by letter dated October 27, 1969, from the 
Office of the Comptroller of the Army, requesting an advance decision 
us tothe propriety of payment on a voucher in the amount of $5,081.13 
in favor of First Lieutenant Joseph R. Flynn, 01 300 014, retired, rep- 
resenting difference in retired pay for the period February 2, 1955, 
through April 16, 1969, upon advancement on the retired list to the 
grade of first lieutenant. Your request has been assigned DO-A No. 
1055 by the Department of Defense Military Pay and Allowance 
Committee. 

It is indicated in your letter and enclosures that as a result of the 


correction of his military records on April 17, 1969, Lieutenant Flynn 
was retired December 1, 1945, in the grade of private (K-1) with 20 
years, 9 months and 29 days of service for retirement and basic pay 
purposes as provided in section 4 of the act of October 6, 1945, ch. 
393, 59 Stat. 539, now codified in part in 10 U.S.C, 3914, in lieu of 
discharge from the Regular Army. The record further shows he was 
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subsequently advanced on the retired list to the grade of first lieutenant 
(0-2) upon completing 30 years of service to include the sum of active 
duty and inactive time on the retired list as provided in section 203(e) 
of the act of June 29, 1948, ch. 708, 62 Stat. 1086, now codified in 10 
U.S.C. 3964. 

At the outset, it is well established that upon correction of the 
records pursuant to 10 U.S.C. 1552 a serviceman’s status becomes 
fixed by the records as corrected and he becomes entitled to pay and 
allowances due upon application of the pay statutes in effect during 
the period involved to the facts in his case as they appear from the 
corrected record. See 45 Comp. Gen. 47, 48 (1965) and the authority 
there cited. 

When Lieutenant Flynn retired as an enlisted man on December 1, 
1945, pursuant to the record correction, the law provided in section 4 
of the act of October 6, 1945, as amended, 10 U.S.C. 948 (1946 ed.) 
(now in 10 U.S.C. 3914) that a Regular enlisted man of the Army 
with at least 20 but less than 30 years of actual active service may, upon 
his request, be retired and have his retired pay computed at the rate 
of 214 percent of the basic pay of the grade held on date of application 
multiplied by the number of years of active service as there provided. 
Formula C of 10 U.S.C. 3991, currently provides for computing retired 
pay for members retired under section 3914 of Title 10, U.S. Code. 

At the time of his advancement on the retired list to the grade of 
first lieutenant effective February 2, 1955, the law provided in section 
203(e) of the act of June 29, 1948, ch. 708, 62 Stat. 1086 (now in 
10 U.S.C. 3964), that each enlisted member of the Regular Army 
heretofore or hereafter retired, shall, upon the completion of 30 years’ 
service, to include active service and service on the retired list, be 
advanced on the retired list to the highest temporary commissioned, 
warrant or enlisted grade satisfactorily held by him while serving 
on active duty as determined by the Secretary of the Army, and shall 
receive retired pay at the rate prescribed by law for his length of 
service “at the time of retirement” but based on the highest grade held. 

Under the provisions of 10 U.S.C. 3992 which you cite, a member 
of the Army who is advanced on the retired list under 10 U.S.C. 3964 
is entitled to recompute his retired pay by taking the monthly basic 
pay of the grade to which he is advanced and multiplying that figure 
by the total of 21% percent for each of his years of active service. 
Footnote 1 of section 3992 requires that the recomputation of retired 
pay be at the rate “applicable on date of retirement.” 

Beginning October 1, 1949, the computation of Lieutenant Flynn’s 
retired pay was governed by section 511 of the Career Compensation 
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Act of 1949, 37 U.S.C. 311 (Supp. ITI, 1946 ed.), which provided that 
such retired pay should be paid in the amount, whichever is greater, 
computed by one of the following methods: (a) monthly retired pay 
in the amount authorized for him by provisions of law in effect on 
September 30, 1949, or (b) monthly retired pay computed at 21%4 
percentum of the monthly basic pay [provided in that act] of the 
highest federally recognized rank, grade or rating satisfactorily held 
by him multiplied by the number of years of active service credit- 
able to him. No election or choice between these two methods was 
authorized. 
In 37 Comp. Gen. 31, 34 (1957), we held that : 


* * * After receiving retired pay computed by one method, if conditions 
change in such a manner that a retired member’s pay would increase by com- 
puting his retired pay under the other method, such recomputation was author- 
ized and required under section 511 without any election on his part. 29 Comp. 
Gen. 404, 407-408. 


We further held that the authority for such recomputation under sec- 
tion 511 was terminated by the provisions of the Career Incentive Act 
of 1955, approved March 31, 1955, ch. 20, 69 Stat. 18, 37 U.S.C. 232 
note. 

Subsequently, the Court of Claims, in the case of Fagan, et.al. (Go- 
ver) v. United States, 149 Ct. Cl. 716 (1960), held that the 1955 act 
did not terminate the right to recompute under the alternative meth- 
ods prescribed in section 511 of the 1949 act, but that upon a change 
in conditions the member’s retired pay must be computed under the 
method which would result in the highest retired pay. Since the 
plaintiff Gover’s retired pay was greater if computed under method 
(b) of section 511, using the new rates of pay provided in the 1955 
act than if computed under method (a) with the percentage increases 
provided in that act, the court held that Gover should be paid under 
method (b), effective April 1, 1955, In our decision reported at 40 
Comp. Gen. 222 (1960), we said that we would follow the Fagan 
(Gover) decision. However, the right to change from one method to 
another was terminated effective June 1, 1958, by the act of May 20, 
1958, Public Law 85-422, 72 Stat. 122, 37 U.S.C. 231 note. See 41 
Comp. Gen. 363, 366 (1961). 

You state that as a private E-1, Lieutenant Flynn became entitled 
to retired pay of $34.13 effective December 1, 1945; $51.19 effective 
July 1, 1945 [1946] ; $53.24 effective May 1, 1952; and upon advance- 
ment to grade of first lieutenant effective February 2, 1955, he would 
be entitled to $163.26 computed on pay rates in effect prior to Octo- 
ber 1, 1949. Under the provisions of section 511(b) of the 1949 act you 
say that he would be entitled to 5214 percent of $363.10 for an officer 
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0-2 with over 20 years of service for basic pay purposes and 21 years 
of actual active service, or $190.36 effective February 2, 1955. 

You express the view that, since the rate of retired pay under the 
provisions of section 511(a) was greater on October 1, 1949, than 
under section 511(b) ($51.19 v. $49.88), recomputation under section 
511(b) would not be appropriate until some change in conditions be- 
comes apparent. You express doubt as to whether advancement on the 
retired list constitutes a change in conditions which would validate 
recomputation of retired pay under section 511(b) based on pay rates 
authorized by the 1949 act, or whether footnote 1 of 10 U.S.C. 3992 
should govern, since provisions of section 511(a) were applicable on 
October 1, 1949. 

In our decision of April 8, 1966, 45 Comp. Gen. 631, and B—156593, 
April 8, 1966, we considered the effect of the language “rates applicable 
on date of retirement,” as provided in section 3992 (Army) and a 
like provision in section 8992 (Air Force) and the language of sec- 
tion 3(c) of the act of May 20, 1958, Public Law 85-422, 72 Stat. 128. 
The latter law authorized the computation of retired pay on the basis 
of the rates prescribed in the Career Compensation Act of 1949 on 
May 31, 1958, plus 6 per centum of that pay for those members of the 
uniformed services who served in a higher grade prior to June 1, 1958, 
the effective date of the act of May 20, 1958, and who thereafter were 
advanced on a retired list to such higher grade. In concluding that 
the individuals there involved were entitled to have their retired 
pay computed at the rates of pay in effect on May 31, 1958, we said 
that sections 3992 and 8992 of Title 10 must be read in conjunction 
with the provisions of section (3) of the 1958 act. 

As indicated above, the right to recompute retired pay from method 
(a) of section 511 of the 1949 act to method (b) was not terminated 
until May 31, 1958. To hold that section 3992 of Title 10 is the only 
law to be used in determining the rate of retired pay in recomputing 
retired pay in section 511 cases would have the effect of nullifying the 
purpose of the latter section. We doubt that Congress intended any 
such interpretation. It is our view that the provisions of section 3992 
must be read in conjunction with the provisions of section 511 of 
the 1949 act. 45 Comp. Gen. 631. Since the advancement of Lieutenant 
Flynn on the retired list effective February 2, 1955, seems to be a 
change in his situation within the rule stated in 37 Comp. Gen. 31 
which would authorize recomputation of his retired pay under the 
provisions of section 511(b), his retired pay should be computed com- 
mencing that date on the rates of basic pay then in effect. 

Accordingly, the voucher and supporting papers are returned here- 
with, payment being authorized thereon, if otherwise correct. 
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[B-168364] 


Military Personnel—Retired—Civilian Service—Concurrent Mili- 
tary Duty 

A retired Regular naval officer serving in a civilian position subject to a retired 
pay reduction under 5 U.S.C. 5532, and ineligible for the military leave granted 
reservists and National Guard members pursuant to 5 U.S.C. 6323(a), when 


ordered to 2 weeks of active naval duty is entitled to receive a lump-sum pay- 
ment for annual leave or to elect to have the leave remain to his credit until his 


return from active duty in accordance with 5 U.S.C. 5552, which authorizes 
active duty in the Armed Forces for civilian employees without separation. 
If the retired officer elects a lump-sum leave payment, should he return to his 
civilian position prior to the expiration of the period covered by the payment, 
he will be subject to the same adjustment required in the case of reemployment 
following a separation—the refund of an amount equal to the unexpired period. 


To the Secretary of the Navy, January 20, 1970: 


This 1s in reply to letter from your office dated November 12, 1969, 
requesting our decision as to whether a civilian employee, who is a 
retired Regular naval officer, is entitled to paid leave or whether he 
must be regarded as separated from his civilian position should he 
accept an anticipated offer of 2 weeks’ active naval duty with accom- 
panying active duty pay. The employee in question is serving in an 
excepted appointment under Schedule A, Civil Service Regulations, 
and his retired pay is computed in accordance with 5 U.S.C. 5532(b). 

Section 5532 of Title 5, United States Code, which is a codification 
of section 201(a) of the Dual Compensation Act, Public Law 88-448, 
approved August 19, 1964, provides in part as follows: 


(b) A retired officer of a regular component of a uniformed service who holds 
a position is entitled to receive the full pay of the position, but during the 
period for which he receives pay, his retired or retirement pay shall be reduced 
to an annual rate equal to the first $2,000 of the retired or retirement pay plus 
one-half of the remainder, if any. In the operation of the formula for the reduc- 
tion of retired or retirement pay under this subsection, the amount of $2,000 
shall be increased, from time to time, by appropriate percentage, in direct pro- 
portion to each increase in retired or retirement pay under section 140la(b) of 
title 10 to reflect changes in the Consumer Price Index. 


The provision cited above prescribes the amount of military retired 
pay to which a retired Regular officer shall be entitled while holding 
a civilian Government position. However, neither the quoted language 
nor any other provision contained in section 5532 is directed to the 
question of the concurrent entitlement to active duty military pay 
and civilian compensation should a retired Regular officer who holds 
a Government civilian position subsequently be ordered to perform 
active military service. Moreover, we have found nothing in the legis- 
lative history of the act referring to this situation. 

As pointed out in our decision 46 Comp. Gen. 400 (1966), the ques- 
tion whether a person in the active military service may be employed 
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in a civilian capacity in the Federal Government and be paid from 
appropriated funds for the civilian position has been considered many 
times and it has consistently been held that, in the absence of a statute 
expressly so providing, only the pay and allowances that accrue under 
the laws and regulations applicable to the military service concerned 
are properly payable. This holding is predicated upon an incompati- 
bility, actual or potential, between the two positions. In such decision 
we concluded that the enactment of the Dual Compensation Act did 
not change this longstanding rule. 

As you point out in your letter, the employee in question is not a 
reservist or member of the National Guard and, therefore, the provi- 
sions of 5 U.S.C. 6323(a) for granting 15 days military leave, etc., 
have no application to him. 

The only statutory provision that has come to our attention bear- 
ing upon the question presented is 5 U.S.C. 5552 which reads as 
follows: 


An employee as defined by section 2105 of this title or an individual employed 
by a territory or possession of the United States or the government of the 
District of Columbia who enters on active duty in the armed forces is entitled 
to— 

(1) receive, in addition to his pay and allowances from the armed forces, a 
lump-sum payment for accumulated and current’ accrued annual or vacation 
leave in accordance with section 5551 of this title; or 

(2) elect to have the leave remain to his credit until his return from active 


duty. 

Under the quoted statute a Federal civilian employee who enters 
on active duty in the Armed Forces is entitled either to receive a lump- 
sum payment for annual leave in accordance with, and subject to, the 
limitations in 5 U.S.C. 5551 or to elect to have such leave remain to 
his credit until his return from active duty. It does not authorize the 
granting of such leave in kind while on active duty. Finally, it should 
be pointed out that regardless of the alternative benefit elected by the 
employee when entering on active duty, there is no requirement under 
5 U.S.C. 5552 that he be separated. Cf. 32 Comp. Gen. 76 (1952). 

5 U.S.C. 6306 provides that upon reemployment of an individual 
prior to the expiration of the period covered by a lump-sum leave pay- 
ment he shall refund an amount equal to the pay for the period 
between the date of reemployment and the expiration of the lump-sum 
period. We believe the application of that requirement to the case of 
a person restored to his position after a furlough while on active 
military service is within the intent and spirit of such statute. Thus, 
when an employee is restored to his civilian position following a 
furlough while serving on active military duty prior to the expiration 
of the period covered by the lump-sum payment, the same adjustments 
are required as in the case of reemployment—following a separation— 





446 DECISIONS OF THE COMPTROLLER GENERAL [49 


prior to the expiration of the period covered by the lump-sum 
payment. 


[B-168644] 
Bids—Mistakes—Correction—Contract Executed Prior to Correc- 


tion 

Where the record establishes a mistake had been made in the low bid and that 
the intended bid exceeded the bid submitted, and the Government was on 
constructive notice of the error from the time of bid opening and on actual 
notice within 24 hours of the opening, and the documentation of the mistake 
established the existence, nature, and amount of the mistake, which amount 
when added to the bid price does not displace the low bidder, the fact that the 
contractor signed the contract before correction of the mistake does not pre- 
clude its right to relief. Both the Government and the contractor expected that 
the price would be amended at a later date to reflect the bid price intended by 
the bidder, a price actually known to the contracting officer and, therefore, 
reformation of the contract by increasing the price by the amount of the docu- 
mented mistake is authorized. 


To the Secretary of the Army, January 21, 1970: 


Reference is made to a letter dated December 10, 1969, from the 
General Counsel, Office of the Chief of Engineers, forwarding for 
our consideration and decision a request for reformation of contract 
No. DACA51-69-C-0153 awarded to Construction Ltd. on June 30, 
1969. 

The contract was awarded pursuant to an invitation for bids issued 
on April 28, 1969. The project consists generally of a “Training Fa- 
cility—-SEA” and the items for construction include latrines, mess- 
halls, classroom buildings, bivouac showers, bleacher enclosures, a gas 
chamber, stationary and mobile towers, and various practice courses. 
There were also several additive bid items. The site for this facility is 
Fort Dix, New Jersey. 

The original date for opening of bids was May 28, 1969. However, 
due to the successive issuance of eight amendments to the invitation, 
the bid opening took place on June 26, 1969. Four bids were received 
and opened, and the prices, together with the Government estimate, 
were as follows : 


Bidder Base bid Additives Total 
Construction Ltd. $1,167,500 $456,200 $1, 623, 700 
C.W.C, Associates, Inc. 1, 429, 000 628,000 2,057, 000 
Keane Construction Co., Inc. 1, 763,516 1,320,905 3, 084, 421 
Alps Construction Corp. 1,774,300 1,004,500 2,778, 800 
Government Estimate 1, 400, 647 629,460 2,030, 107 
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The base bid consisted of two primary items, numbered 1 and 2. 
Item 1 was broken down into 11 subitems, letter “a” through “k.” Con- 
struction Ltd.’s bid price on item 1h was $207,000, and on item 1i it 
was $164,500. The abstract of bids discloses that C.W.C. offered 
$260,000 and $196,000 on 1h and 1i, respectively. Keane’s bid on these 
two items was $315,479 and $246,674; Alps quoted a price of $331,000 
on 1h and $210,000 on 1i. The Government estimated a price of $298,326 
for the former and $245,174 on the latter. 

The contracting officer has reported that Mr. Paul Craddock, presi- 
dent of Construction Ltd., was present at the bid opening. In view of 
the substantial disparity between the low bid and the other three bids, 
and also because of the sizable difference between the low bid and the 
Government’s estimate, Mr. Craddock was at once informally advised 
that he would be requested to verify his bid. Mr. Craddock reportedly 
stated that he was not at that time aware of any mistake, but he 
promised to check his bid. 

Later in the day, a telegram was sent to the low bidder; it stated: 

IN VIEW OF THE SUBSTANTIAL DISCREPANCY BETWEEN YOUR 
BID FOR CONSTRUCTION OF TRAINING FACILITY--SEA, FORT DIX, 
N.J., IFB NO. DACA51-69-B-0056, AND THE GOVERNMENT ESTIMATE 


AND THE OTHER BIDDERS, IT IS REQUESTED THAT YOUR BID BE 
PROMPTLY CONFIRMED. 


On the morning of June 27, 1969, Mr. Craddock telephoned the 
contracting officer to inform him of the discovery of a $65,000 error 
caused by the failure to include the cost of mechanical work in items 
th and 1i of the base bid. Mr. Craddock also said that his review 


was riot yet complete and that he would submit a written claim of 
mistake as soon as possible. Subsequently, but also on June 27, a letter 
signed by Mr. Craddock was hand-delivered to the contracting officer. 
Enclosed were copies of the bid calculation summary sheets for all 
items of the base bid, as well as copies of the detailed labor and material 
computations for the omitted work. The letter recounts in brief how 
the error arose and states the amount of the error on item lh to be 
$29,478, and on item 1i to be $36,363, for a total error of $65,841. The 
letter concludes: 

* * * In view of the expressed urgency of this matter, time does not permit 
reproduction of the balance of detailed supporting data with appropriate cer- 
tifieations, and inclusion in this letter. However, it will be delivered to your 
offices on Monday 30 June 1969. 

With recognition given to the fact that time will not permit resolution of this 
matter prior to award, this is to confirm that we are willing to accept and be 
bound by an award made on the bid prices contained in our bid prior to the 
processing of our claim of mistake in bid, without prejudice, however, to our 


said claim as stated above as to our right to a correction of said mistake involving 
an amount not exceeding $65,841. 
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On June 30, 1969, the contracting officer wrote a letter to Construc- 
tion Ltd. accepting the bid, with the exception of the last two additive 
items, in the total amount of $1,498,000. The letter continued : 

This award is without prejudice to your right to process your mistake in bid 
claim, in the amount of $65,841, through the Chief of Engineers to the Comp- 
troller General. 

Contract No. DACA51-69-C-0153 has been assigned to this award. 

It is requested that you execute and return the enclosed documents in aceord- 


ance with the indicated instructions in the attached “Document and Instruction 
Sheet.” 


By letter dated July 1, 1969, Mr. William Gray, vice president 
of the contractor, forwarded to the contracting officer the original 
worksheets for items 1h and 1i of the base bid, and the affidavits of 
himself and Mr. William C. Day, a mechanical engineer employed 
by the contractor. These documents are further evidence of the amount 
of the bid actually intended. Mr. Gray’s affidavit indicates that the 
amount of the error was $66,054. The error on item 1h was computed 
to be $29,556, while the mistake as to item 1i was calculated at $36,498. 

In a letter of July 8, 1969, Mr. Gray explained that his July 1 affi- 
davit had failed to take into account the rounding of worksheet 
estimates to an even hundred dollars, a procedure which is readily 
apparent from a comparison of bid estimate sheets with actual bid 
prices for each individual item. He said that, following this proce- 
dure, Construction Ltd. would have submitted a bid price of $236,500 
on item 1h and $201,000 on 1i. Accordingly, he related that the exact 
difference between the bid as submitted and the intended bid was 
$66,000. He further stated : 

* * * This total closely approximates that of our initial computation of 
$65,841.00 arrived at solely by application of mark-ups to omitted direct costs. 


As our reservation of rights has already been stated in the latter amount, 
however, it is that amount for which bid correction is requested. 


The contracting officer has found the evidence of record to establish 
clearly that Construction Ltd. made a mistake in its bid as submitted 
and that the intended bid exceeded that actually submitted by $66,000. 
We are in agreement with that conclusion. The record also clearly 
reveals that the Government was on constructive notice of the mistake 
from the time bids were opened and that it received actual notice of 
the error within 24 hours of the opening. Certain documentation 
tending to establish the existence and nature of the mistake, as well 
as an estimate of the amount omitted, was provided on June 27, 1969. 
Further, the low bidder had in its letter expressly quantified the 
amount of the mistake at $65,841, and if such amount were added to 
the written bid, there would still be a substantial difference between 
the two lowest bids received. 
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The rule generally applicable to such circumstances is that accept- 
ance by the Government of a bid, where the contracting officer is on 
actual or constructive notice that the bid does or may contain an 
error, does not consummate a binding contract. B-165127, October 3, 
1968, and cases cited therein. We believe that since there was actual 
notice of the mistake at the time the award was made, the contract 
is properly subject to reformation so that it may express the actual 
intent of the parties as to the price to be paid for the work performed, 
provided the adjusted price does not exceed the price of the next low 
correct bid. This conclusion is, we think, fully indicated by all the 
facts and circumstances. Only one matter requires particular atten- 
tion: the effect of the contractor’s acceptance of an award after its 
allegation of a mistake but prior to the correction thereof. 

The question has been considered in a Jaw review article by Mr. 
Marshall J. Doke, Jr., entitled “Mistakes in Government Contracts— 
Error Detection Duty of Contracting Officers,” 18 S.W.L.J. 1 (1964). 
The author wrote at pages 40-41 : 


One important problem concerns the contractor’s execution of a formal con- 
tract or performance after allegation of error as affecting the contractor’s 
right to relief for mistake. Many cases suggest that such action precludes any 
relief for mistake, but other cases suggest to the contrary. * * * There is an 
exception, however, if the contracting officer assures the contractor that the 
bid will be corrected. This writer believes that any limitation upon the available 
relief for mistakes because of execution or performance of a contract is both 
inappropriate and unnecessary. It is inappropriate since it tends to encourage— 
indeed, compel—contractors to delay performance until the legal issues are 
resolved, and such delays are not in the public interest if they are unnecessary 
to protect the Government’s right. The delays are unnecessary in view of the 
other limitations discussed hereafter. * * * 


In our decision B-161024, July 3, 1967, we had occasion to decide 
the question, and we had this to say : 


In a situation where a bidder signs a contract based on a bid which he knows 
to be erroneous and the contracting officer later refuses to admit that a bona 
fide mistake was made, relief generally will not be granted since the Govern- 
ment and the contractor were not misled into entering into a contract different 
from that which they intended. Massman Construction Company v. United 
States, 102 Ct. Cl. 699; 31 Comp. Gen. 384. However, in the present case your firm 
not only alleged the mistakes promptly after bid opening and prior to award, 
and immediately presented convincing evidence showing that the mistakes were 
made, how they occurred, and what the bid price would have been except for 
the mistakes, but the contracting officer was of the opinion that the mistakes 
had been made. It would therefore appear that, had you so chosen, you could have 
obtained an increase in the bid price through the normal mistake in bid pro- 
cedure. While you chose to accept the contract at the bid price, it cannot be 
said that you waived any rights in the matter, since by the terms of the contract 
which sets forth the final understanding of the parties it was mutually agreed 
that the contract amount was subject to possible revision upward by the General 
Accounting Office, thus in effect preserving your right, if any, to have a cor- 
rection in price. See Edmund J. Rappoli Company, Inc. v. United States, 98 Ct. Cl. 
499 ; 38 Comp. Gen. 678. Also, see B-145208, April 4, 1961; B-124826, August 10, 


1955. 
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The contract in that case specifically provided that it was subject 
to a possible upward revision, not to exceed $60,520, pursuant to a pos- 
sible application to our Office for correction due to a mistake in the 
bid. We do not consider the difference between such a specific reserva- 
tion of rights and the facts of this case to be material. The actual 
intent of the parties is clearly demonstrated by the above quotations 
from the Construction Ltd. letter of June 27 and the June 30 letter 
of acceptance. It cannot be successfully argued that the contractor 
waived its rights by signing the contract. Neither party entered into 
the contract with the understanding that the full and complete price 
was to be $1,498,000. To the contrary, both the Government and Con- 
struction Ltd. expected that the price term would be amended at a 
later date to reflect the bid price actually intended by the bidder and 
actually known by the contracting officer. Accordingly, reformation 
of contract No. DACA51-69-C-0153, by increasing the price by 
$65,841, is authorized. The file is returned as requested. 


[B-168083] 


Fees—Physicians—State License Fees—Reimbursement 


An Air Force medical officer, licensed in Texas, who while in residency at a 
military hospital in Mississippi is assigned for 6 months to a New Orleans civilian 
hospital, may not be reimbursed the cost of the fees paid in connection with 
reciprocity licensure in the State of Louisiana. The statute prescribing the 
fees exempts physicians and surgeons in the military service practicing in the 
discharge of official duties, and the officer while assigned to the special medical 
training is considered to have been performing military duties, and in the 
absence of statutory authority for the payment of the State fees, appropriated 
funds may not be used to impose a burden on the Government in the conduct of 
its official business. 


To D. F. Adams, Department of the Air Force, January 23, 1970: 


We refer to your undated letter, with enclosures, forwarded Octo- 
ber 6, 1969, by the Air Force Accounting and Finance Center, in 
which you request an advance decision regarding payment of a voucher 
for $114.50 as reimbursement to Captain Warren C. Miller, USAF, 
for fees paid by him in connection with medical licensure in the State 
of Louisiana. 


In accordance with Air Force Manual 50-5, USAF Formal Schools 
Catalog, USAF Hospital Keesler, Keesler AFB, Mississippi, offers 
residences in various medical specialties in conformity with the USAF 
Medical Training Program, a program of advanced training in pre- 
paration for the practice of a medical specialty. The purpose of this 
program is to supply fully trained career officer specialists to staff 
Air Force medical facilities. 
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You say that as a part of the approved training program for career 
officers at USAF Hospital Keesler certain requirements must be met 
by affiliation and training at the Charity Hospital (Tulane University 
Service), New Orleans, involving a 6-month rotation there of the sec- 
ond year residents at Keesler, which includes payment of State of 
Louisiana reciprocity licensure from other States or payment of a fee 
for reexamination to practice. Also, you indicate that an attempt to 
obtain waiver of such payments was not considered favorably by the 
Louisiana Board of Medical Examiners. 

Captain Miller, a medical officer, licensed in the State of Texas and 
a resident in a 3-year program of internal medicine at USAF Hospital 
Keesler, was assigned as part of his residency to Charity Hospital, 
New Orleans, Louisiana, from July 15, 1968, to January 15, 1969. Upon 
payment of the requisite fee he received a temporary permit. He ob- 
tained licensure by reciprocity after payment of additional fees. Total 
payment was $114.50. 

The Louisiana Constitution, Article 6, section 12, provides that “The 
Legislature shall provide for the interest of State Medicine in all its 
departments ; for the protection of the people from unqualified practi- 
tioners of medicine * * *.” Section 37 : 1270 Louisiana Revised Statutes 
states that “No person shall practice medicine or midwifery in any 
of its departments unless he possesses a certificate issued under this 
Part and duly recorded.” Section 37 : 1261 defines the practice of medi- 
cine, and section 37: 1281 sets fees, including special fees for interns 
and residents. The pertinent portion of section 37 : 1290 “Exemptions,” 
states that “None of the provisions of this Part shall apply to: (1) Any 
commissioned physician or surgeon of the United States Army, Navy, 
or Public Health Service, practicing in the discharge of his official 
duties: * * *” 

Examination of the correspondence from the Louisiana State Board 
of Medical Examiners indicates a refusal to grant a permit or license 
without fee. There is no reference to section 1290 (1) or its pertinence 
in the circumstances. 

The indicated exemption as to physicians or surgeons of the military 
services in the discharge of their official duties appears to be consistent 
with the principle set forth in Johnson v. Maryland, 254 U.S. 51 
(1920), providing immunity of instruments of the United States from 
State control in the performance of their duties by way of require- 
ment that they desist from performance until they meet State perform- 
ance requirements of such duties and pay a fee for permission to 
perform. 

Under that principle it is considered that such State requirements 
and assessed fees have no application to the United States. 31 Comp. 
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Gen. 81 (1951). If, therefore, it can be considered that the officers 
involved in the program in question are in the performance of their 
official duties as military officers on active duty while at Tulane Uni- 
versity and Charity Hospital, it is not understood why they would 
not be subject to such exemption and, unless otherwise authorized by 
statute, there would appear to be no proper basis for the payment from 
appropriated funds of the licensure or other fees that might be levied 
by the State of Louisiana incident to the practice of medicine. 

Even though participating in medical activities in other than fed- 
erally owned or controlled facilities not directly involving the treat- 
ment of service connected injuries or disease, medical officers on active 
duty undergoing intern or specialty training in civilian hospitals to 
increase their proficiency for service in the medical departments of the 
Armed Forces have been considered to be in the performance of their 
assigned duties. For performing such duties, they are entitled to receive 
only their authorized pay and allowances. 29 Comp. Gen. 163 (1949). 

Public Law 90-580, approved October 17, 1968, 82 Stat. 1120, mak- 
ing appropriations for the Department of Defense for the fiscal year 
ending June 30, 1969, includes, under the appropriation for Operation 
and Maintenance, Air Force, a provision for expenses for “training 
and instruction of military personnel of the Air Force, including 
tuition and related expenses.” The “related expenses” would appear 
to contemplate such expenses as the purchase of text books, supplies 
and other expenses directly related to the training or instruction. 

We find nothing to indicate any legislative intent that such provision 
would cover the payment of any State license fees incident to the 
training and instruction of military personnel since, as indicated 
in Johnson v. Maryland, the States, generally, have no authority to 
impose such a burden on the Government in the conduct of its official 
business. 

It is noted that in Air Force Regulation 169-4, a copy of which 
was enclosed with the Assistant Secretary’s letter, the Medical Service 
encourages its members to attain certification in their areas of spe- 
cialization through professional specialty board examinations. Para- 
graph 7 provides for reimbursement of fees and expenses incident to 
such examination and certification. Paragraph 8 provides, however, 
the reimbursement of travel costs and expenses for licensure by a State 
Board is not authorized under that regulation. Nor does it cite any 
other authority for reimbursement of such fees. 

Since, therefore, fees for which reimbursement is claimed by Captain 
Miller were levied by the State of Louisiana as an incident to the 
performance of his assigned military duties and since we are not 
aware of any statutory authority for payment of such expenses, it 
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is concluded that their payment from appropriated funds is not. au- 
thorized. Therefore, payment on the voucher is not authorized and it 
will be retained here. 


[B-168338] 


Subsistence—Per Diem—Military Personnel—Escort Duty—At 
Permanent Duty Station 


Members of the uniformed services while performing temporary duty as escorts 
for deceased members within the corporate limits of their permanent duty 
station may not be paid per diem, even though the distance traveled to the funeral 
site is over 55 miles. The allowances prescribed in 10 U.S.C. 1482 for escort duty 
may only+be considered in conjunction with 37 U.S.C. 404 and section 408, 
regarding entitlement generally for travel performed on public business under 
competent orders. Under section 404, per diem for temporary duty is payable 
only when a member is away from his designated duty station, and for travel 
within the limits of his permanent duty station, a member under section 408 
may only be paid transportation costs. Therefore, the Joint Travel Regulations 
may not be amended to provide per diem for escort duty at a permanent duty 
station. 


To the Secretary of the Army, January 28, 1970: 


Further reference is made to letter dated October 21, 1969, from the 
Assistant Secretary of the Army (Manpower and Reserve Affairs), 
requesting a decision whether the Joint Travel Regulations may be 


amended to provide payment of per diem to military members on duty 
as escorts for deceased members under the circumstances presented. 
This request has been assigned PDTATAC Control No. 69-41, by the 
Per Diem, Travel and Transportation Allowance Committee. 

The Assistant Secretary presents the problem of a proper reimburse- 
ment of expenses incurred by members stationed at Fort MacArthur, 
Calif., who are assigned to duty as escorts for deceased personnel, 
where the funeral site is within the corporate limits of the City of 
Los Angeles, Calif., which also encompasses that station. He refers to 
the ruling of our Office that members performing temporary duty 
within the same city or town in which the permanent duty station is 
located are not deemed to be in a travel status for the purpose of pay- 
ment of per diem, On the basis of that ruling and under the provisions 
of paragraphs M1150-10 and M4201, Volume 1, Joint Travel Reg- 
ulations, such personnel are not entitled to any per diem for perform- 
ing temporary duty ‘as escorts for deceased personnel within the 
corporate limits of Los Angeles, even though it is said that it may 
involve the performatice of such temporary duty at a distance of over 
55 miles from Fort MacArthur. 

The Assistant Secretary says that the applicable statute, 10 U.S.C. 
1482, does not appear to bar the payment of per diem in the circum- 
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stances involved. He cites our decision B-161048, dated April 11, 1967, 
in which the payment of a per diem was authorized for temporary 
duty performed by a civilian employee within the designated bound- 
aries of a missile range where he was stationed, it being recognized 
that the employee incurred additional expense in the performance 
of official duty due to the distances traveled between various locations 
within that area. 

The Assistant Secretary states that escort duty by its very nature 
requires the escort to be available at all times to the bereaved family 
of the decedent to properly fulfill his responsibility. It was indicated 
that such duty requirements preclude the member’s traveling from 
the funeral site to his permanent duty station as would be the case in 
normal circumstances. It was therefore said to be the view of the De- 
partment of the Army that members assigned to escort duty should not 
be put to additional expense because of the nature of their duty and 
a per diem allowance is justified, warranted and in the best interest 
of the Government and should be paid if not legally objectionable. 

To accomplish the desired result, a draft of proposed revisions to 
Volume 1, Joint Travel Regulations, was inclosed. The proposed revi- 
sions would amend the regulations to provide that a member assigned 
to duty as an escort for the remains of a deceased member will be 
entitled to the travel and transportation allowances prescribed in 
Chapter 4 of the regulations while performing such duty and, when 
the order-issuing authority determines that the escort will incur addi- 
tional subsistence and quarters expenses incident to such duty assign- 
ments, the escort may be paid these allowances notwithstanding that 
the travel or duty is performed within the limits of his permanent duty 
station. 

Section 1482(a) (8) of Title 10, U.S. Code, provides as follows: 


(a) Incident to the recovery, care and disposition of the remains of any 
decedent covered by section 1481 of this title, the Secretary concerned may pay 
the necessary expenses of— 

7 ” a * om * * 


(8) transportation of the remains, and round-trip transportation and 
prescribed allowances for an escort of one person, to the place selected by 
the person designated to direct disposition of the remains or, if such selec- 
tion is not made, to a national or other cemetery which is selected by the 
Secretary and in which burial of the decedent is authorized. 


Travel and transportation allowances are prescribed in section 
404(a)(1) of Title 37, U.S. Code, which provides authority under 
regulations prescribed by the Secretaries concerned for the payment 
of travel and transportation allowances to a member of a uniformed 
service for travel performed “under orders” and “when away from his 
designated post of duty.’ Subsection (d) thereof limits the travel 
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and transportation allowances authorized by subsection (a)(1) to 
not more than one of the following: (1) transportation in kind, a 
reimbursement therefor, or a monetary allowance in lieu thereof; 
(2) transportation in kind, reimbursement therefor, or a monetary 
allowance, plus a per diem in place of subsistence; or (3) a mileage 
allowance. 

Section 408 of Title 37 provides that for travel within the limits of 
a duty station, a member of a uniformed service may be directed by 
administrative regulations of the head of the department in which the 
member is serving, to procure transportation necessary for conducting 
official business within the limits of his station. Such expenses may be 
defrayed in advance or the member may be reimbursed. However, no 
provisions are made for reimbursement for meals or lodging. 

Paragraph M4205-7, Joint Travel Regulations, currently in effect, 
provides for payment of per diem allowances for travel and temporary 
duty of members escorting remains of deceased personnel as prescribed 
for all other temporary duty and travel. Implementing departmental 
regulations provide generally that members ordered to duty as escorts 
for deceased personnel will be paid allowances as prescribed in the 
Joint Travel Regulations. 

Paragraph M1150-10(a) of the Joint Travel Regulations defines 
a permanent station in pertinent part as the post of duty or official 
station to which a member is assigned or attached for duty other than 
“temporary duty” or “temporary additional duty,” the limits of which 
will be the corporate limits of the city or town in which the member 
is stationed, but if not stationed in an incorporated city or town, the 
official station is the reservation, station, or established area, or, in 
the case of large reservations, the established subdivision thereof hav- 
ing definite boundaries within which the designated post of duty is 
located. 

Section 1482(a) (8), Title 10, U.S. Code, is a recodification of part 
of section 2, Public Law 495, 83d Congress, dated July 15, 1954, 
68 Stat. 478. The legislative history of the 1954 act makes no specific 
reference to the nature of the “prescribed allowances” authorized for 
the expenses of, an escort traveling with the remains of a deceased 
member. The hearings and reports on the bill enacted as Public Law 
495 state generally that the various functions specified in section 2 
did not broaden existing authority. It seems evident therefore that 
the term “prescribed allowances” authorized for the payment of travel 
expenses of escorts in that section was intended by the Congress to be 
used in conjunction with the statutory provisions prescribing entitle- 
ment generally for travel performed by members of the uniformed 
services under competent orders. 
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A member of a uniformed service directed to perform travel and 
temporary duty as an escort for a deceased member is therefore entitled 
to the “prescribed allowances” as authorized pursuant to section 404 (a) 
(1) and (d) and section 408 of Title 37, U.S. Code. Section 404 pre- 
scribes entitlement to per diem only when that member is in a tem- 
porary duty status away from his designated post of duty. Section 408 
provides only for payment of transportation expenses for duty per- 
formed within the limits of his station. 

Paragraph M1150-10(a) of the Joint Travel Regulations defines a 
member’s permanent duty station as his designated post of duty and 
paragraph M3051-1 of those regulations provides entitlement to travel 
and transportation allowances only while a member is in a travel status 
and such member is in a travel status while performing travel away 
from his permanent duty station on public business, pursuant to com- 
petent travel orders. Accordingly, it is our view that members on per- 
manent duty at Fort MacArthur, Calif., which is located within the 
city limits of Los Angeles, Calif., could not become entitled to a per 
diem incident to temporary duty within these city limits whether it 
be as an escort for the remains of a deceased member or for other 
official business. 

It must be concluded, therefore, that there is no authority under 
present statutory provisions for the promulgation of the proposed 
changes in the Joint Travel Regulations which would authorize the 
payment of a per diem to a member performing temporary duty as 
an escort for the remains of a deceased member within the limits of 
the escort’s permanent duty station, even though he may incur addi- 
tional subsistence and quarters expenses incident to such duty assign- 
ment. The question presented is answered accordingly. 

The circumstances involved in our decision dated April 11, 1967, 
B-161048, cited by the Assistant Secretary, are distinguishable from 
those involved here, since in that case the temporary duty was per- 
formed at various locations within a large missile range where the 
corporate limits of a city or town were not involved. While there 
apparently were no formal subdivisions of the Range, the Post area 
of the Range was the location where the employee performed his 
duties and the location from which he began the temporary duty and 
to which he returned upon completion thereof. Since that location 
was in fact well defined, we concluded that it was to be regarded as 
his permanent duty station. In the situation presented, however, the 
member would be performing the assigned duty within the defined 
corporate limits of the city in which stationed. See, also, 38 Comp. 
Gen. 656 (1959) ; 39 id. 753 (1960). 
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[ B-166895 J 


Contracts—Specifications—Addenda Acknowledgment—By Other 
Than Authorized Personnel 

The immediate reply to the receipt of a material amendment to an invitation 
by a TWX operator of the low bidder, who is not responsible for the preparation 
and submission of bids, and which was only intended as a signal that the trans- 
mission of the amendment had been received, is not equivalent to an acceptance 
of the terms of the amendment by an individual responsible for binding the 
bidder, and under the rule of agency that information furnished to a clerk or 


anyone acting in a ministerial capacity is not imputed to another, the rejection of 
the low bid was proper. 


Contracts—Protests—Notice—To Contractors 


The failure of the contracting officer to notify the low bidder, whose bid was 
rejected for failure to acknowledge a material amendment to the invitation, of 
a protest prior to a contract award to the lowest responsive bidder, was neither 
prejudicial to the bidder nor in derogation of section 1—2.407-8 of the Federal 
Procurement Regulations. The section is not specific that a bidder affected by a 
protest is to be notified in every case, but speaks only of “appropriate cases,” 
and states an example that contemplates situations where the award might not 
be consummated within the acceptance period provided by the offer, and not 
situations where the bid is not eligible for an award. 


To Smathers, Merrigan & O’Keefe, February 2, 1970: 


Reference is made to your letter of January 6, 1970, and prior cor- 
respondence, protesting on behalf of Solitron Devices, Inc., against 
the rejection of its low bid submitted under Coast Guard invitation 
for bids CG-90,528-A. 

The invitation solicited bids for 925 high voltage, solid state, half- 
wave rectifier assemblies for use in LORAN transmitters. Section 
IID (1) of the specifications, included in the invitation schedule, dealt 
with “Diode Compensation.” A telegraphic amendment of the invita- 
tion instructed bidders to add a single word, “junction,” after the 
word “diode” in section IID(1). The addition of the word, indicated 
by brackets below, made the section read as follows: 


If diodes other than controlled avalanche type are used, each diode [junction] 
of the assembly (STACK) shall have adequate compensation both resistive and 
capacitive meeting the requirements listed above under “peak reverse voltage” 
and “peak surge current requirements.” 


Solitron’s bid in the total amount of $91,482.50 was the lowest re- 
ceived. The bid did not acknowledge receipt of the amendment and 
it was therefore rejected. The Westinghouse Electric Corporation 
submitted the next low bid in the amount of $112,850 and the contract 
was awarded to it as the lowest responsive bidder. 

The rejection of the Solitron bid has been protested on several 
grounds. It is contended that the word “junction” was not a material 
addition to the specification and therefore the failure to acknowledge 
the amendment should not have been considered as a material devia- 
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tion requiring rejection. It is stated that, in any event, the Govern- 
ment TWX which communicated the amendment was instantaneously 
acknowledged by Solitron by return TWX and subsequently by letter. 
Further, it is maintained that a specification sheet furnished by Soli- 
tron with its bid stating that “Each cell is R-C compensated with 3 
meg ohm and .001 uf” indicated the intended responsiveness to the 
diode junction requirement. Finally, it is stated that, although West- 
inghouse protested against an award to Solitron, the contracting offi- 
cer did not notify Solitron of the protest until after an award had 
been made. It is contended that this was prejudicial to Solitron and 
in derogation of section 1-2.407-8 of the Federal Procurement Regu- 
lations (FPR). 

The Coast Guard has reported that it has no record showing that 
a letter acknowledging the amendment was received from Solitron 
or that the specification sheet referred to above was provided with 
the bid. The letter and the specification sheet therefore are not for 
consideration. 

In support of the position that the word “junction” was not a mate- 
rial addition to the diode compensation requirement, you furnished 
an analysis showing that a diode has a single junction. You also fur- 
nished a letter from the Bureau of Standards which supported the 
view that the word “junction” was not necessary to an understand- 
ing of what was required. However, as the letter from the Bureau 
indicated that it was based upon a hypothetical problem and not wpon 
an examination of the entire specification, a copy of the invitation 
subsequently was furnished to the Bureau by our Office for comment 
and advice. The Bureau advised: 

Upon examination, paragraph II D.(1) of the solicitation appears to require 
a specific performance in terms not defined as were those preceding the refer- 
enced description in Senator Holland’s request. In paragraph II D.(1), the word 
“diode” appears for the first time in the solicitation, without having been pre- 
viously defined, and without being defined in that paragraph. In engineering 
usage, with no further qualification, the word “diode” may represent (1) a 
single diode junction, (2) a series combination or a parallel combination of 
junctions, or (3) a series parallel combination of junctions. Adding the word 
“junction” after “diode” in that paragraph serves to restrict the meaning of the 
paragraph to that situation in which the required “compensation” is to be applied 
to each junction. Without the word “junction,” it is possible to construe the 
meaning of the paragraph as permitting the required “‘compensation” to be 
applied to combinations of more than one diode junction. 

Accordingly, based on the additional data you have provided, if the questions 
to which we previously responded were applied to paragraph II D.(1) of the 
mentioned solicitation and in context with the remainder of the specification, 


then our answers would be : 

(1) Yes, “junction” adds meaning to the extent of restricting compensation to 
each diode junction. 

(2) No, “junction” is not necessary to an understanding of what is called for 
by way of compensating each junction, but its addition precludes an under- 
standing that alternatives to either controlled-avalanche diodes or single-junction 
compensation are acceptable. 
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The Bureau has thus indicated that the word “junction” does serve 
to restrict the diode compensation to each junction. The Coast Guard 
has indicated that without compensation for each individual diode 
function of a stack a sudden reverse voltage transient could simul- 
taneously destroy all diodes in a compensating loop. The Coast Guard 
by means of the amendment was limiting the effect of such a sudden 
reverse voltage transient by specifically requiring compensation at each 
junction. As indicated by the Bureau, without the addition of the word 
“junction,” an understanding that the compensation could be applied 
to combinations of more than one diode junction was possible. We 
therefore view the addition as having had a significant effect. on the 
quality of the item advertised. Also, the amendment would appear to 
have had more than a trivial effect on the specification in view of the 
diode compensation protection sought to be obtained. We therefore 
conclude that the failure to acknowledge the amendment rendered 
Solitron’s bid nonresponsive. (7. 47 Comp. Gen. 597 (1968). 

You have taken the position that unless each diode junction has 
resistive and capacitive compensation, the unit will not be able to meet 
the peak reverse voltage and peak surge current requirements in the 
specification. In that regard, you refer to the Coast Guard report that 
without. such compensation for each individual function of a stack, a 
sudden reverse voltage transient could simultaneously destroy all 
diodes in a compensating loop. You state, therefore, that if diode were 
interpreted to mean the entire module, as opposed to.a single junction, 
the specification would, in effect, be asking bidders to achieve a techni- 
cal impossibility. From this, you suggest that it. would have to follow 
that the word “diode” in section ITD(1) meant “diode junction” and 
that the amendment was superfluous so that Solitron should not have 
been rejected if there was a failure to. acknowledge receipt of it. 

Although you indicate that. you do not believe that the unit, will be 
able to work unless each diode junction is compensated, there is no 
assurance that industrial ingenuity could not produce a workable unit 
with a combination of diodes which is compensated by a single com- 
pensation network. Further, the Coast Guard statement is not a 
recognition that a combination of diodes compensated by a single net- 
work would not be able to meet the original specification requirements. 
Rather, we understand such statement to mean that if a sudden reverse 
transient voltage occurred, such voltage could destroy all the diodes in 
a compensating loop, and it may be inferred that if each diode junction 
was individually compensated all of the diodes would not be affected. 
In any event, even if you are correct that the unit would not work with- 
out individual compensation, other bidders could have contemplated a 
single network system in the absence of the amendment. In that regard, 
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it should be noted that the amendment was issued only after an inquiry 
from the Westinghouse Electric Corporation as to what was intended 
by section IID(1). 

Although it has been pointed out that the invitation contains a 
guaranty provision which would afford protection to the Government 
since the contractor would be required to repair or replace for a period 
of 5 years any assembly which has defects in workmanship or operates 
abnormally, the diode compensation provision of the amendment 
would seem to provide a means for minimizing diode malfunction. 
Further, it is to be noted that, while the guaranty clause provides that 
the contractor will correct the defects by repair or replacement, the 
transportation expenses in connection with the return and repair or 
replacement of the assembly would be borne by the Government. Thus, 
while the invitation does provide for correction of assembly defects, 
such provision relates to contract defects and does not appear to have 
been intended as a substitute for the specification requirement relating 
to diode compensation. 

The immediate TWX reply to Solitron that is relied upon as a 
proper acknowledgment of the TWX amendment was nothing more 
than the TWX operator’s signal that the transmission had been re- 
ceived by Solitron. The bid had previously been submitted and signed 
for Solitron by its Division Manager. The acknowledgment of receipt 
of the amendment by a TWX operator, who is not ordinarily respon- 
sible for the preparation and submission of bids, could hardly be con- 
sidered as equivalent to an acceptance of the terms of the amendment 
by an individual responsible for binding the bidder to its offer, It is a 
rule of agency that information furnished to a clerk or anyone acting 
in a ministerial capacity is not imputed to another. 3 Am. Jur. 2d 
Agency, section 275. Further, it is apparent that Solitron did not 
consider the action of its TWX operator as constituting a proper 
acknowledgment, since it apparently attempted to acknowledge the 
amendment subsequently by a letter from the Division Manager. 

With regard to the failure of the contracting officer to notify Solitron 
of the Westinghouse protest against an award to Solitron, FPR see. 
1-2.407-8 provides : 

(1) In appropriate cases, notice of a protest will be given to bidders affected 
thereby. For exainple, when a protest against the making of an award is received 
and the contracting officer determines to withhold the award pending disposition 
of the protest, each bidder to whom award is proposed and each bidder whose bid 
might become eligible for award should be informed of the protest and requested, 
befure expiration of the time for acceptance of their bids, to extend the time for 
aneceptance (with consent of sureties, if any) in order to avoid the need for re- 
advertisement. * * * 

The regulation is not specific that the bidder affected by a protest 
is to be notified in every case. Rather the regulation speaks only of 





~~ e— 5S— —— ~ 2. eae oe CO 


Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 463 


“appropriate cases” and the example stated therein seems to contem- 
plate situations where the award might not be consummated within 
the acceptance period provided by the offer. 

Accordingly, the protest is denied. 


[ B-167075 J 


Contracts—Research and Development—Conflicts of Interest 
Prohibitions 


Under a request for proposals issued pursuant to 10 U.S.O. 2304(a) (11), the 
award of a development contract for experimental engines to a contractor pro- 
posing to use the services of a foreign firm who had performed feasibility studies 
for the Government to determine the practicality of developing the engines, does 
not violate Rule 1 of the Department of Defense Directive 5500.10, which is 
intended to prevent organizational conflicts of interests and subsequent unfair 
competition from the hardware producer that provides the system engineering 
and technical direction without at the same time assuming the overall contractual 
responsibility for the production of the system. The Directive is not self-execut- 
ing but its application must be negotiated, and neither the feasibility studies 
contract nor the development contract provided for its application. 


Contracts—Negotiation—National Emergency Authority—Con- 
clusiveness 


The determination whether it would be in the interests of the Government to 
negotiate a contract to assure the availability of a particular mobilization base 
is vested in the head of the military department involved, and paragraph 3-216 
of the Armed Services Procurement Regulation, which implements 10 U.S.C. 
2804(a) (10), provides for the Secretary to determine when it is in the interests 
of the national defense to negotiate with a particular manufacturer to assure 
the availability of property or services during a national emergency. Therefore, 
in the absence of convincing evidence of the abuse of discretion by the procuring 
agency, its determination of the needs of the Government, and the method of 
accommodating such needs is conclusive, especially where the procurement is 
for equipment of a highly specialized nature that must be based on expert tech- 
nical opinion. 


To Lord, Day & Lord, February 3, 1970: 


Reference is made to your letter dated November 11, 1969, with 
enclosures, and prior correspondence, on behalf of the American 
MARC Division of EON Corporation, protesting the award of a 
contract to the Hercules Engine Company of Canton, Ohio, under 
request for quotations (RFQ) No. DAAKO2-69-Q-2793, issued by 
the Department of the Army, Mobility Equipment Research and 
Development Center, Fort Belvoir, Virginia. You contend that the 
award to Hercules Engine Company should be revoked and that the 
contract should be awarded to American MARC. If for any reason the 
award is not revoked, you request that a parallel research and develop- 
ment contract be awarded to American MARC. The bases for the 
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protest as set forth in American MARC’s letter of June 13, 1969, are as 
follows: 

1. The basis of award is inconsistent with the requirements of the Solicitation. 
2. The award conflicts with Appendix G of ASPR and DOD Directive 5500.10. 
3. The award is not in the best interest of the Government. 

The facts in this case are as follows. In the spring of 1968, the Mo- 
bility Equipment Research and Development Center Procurement 
Office was instructed to initiate a procurement for the development 
of a family of 10 and 20 horsepower military design compression 
ignition engines. A source list of nine sources was furnished, all of 
whom were considered to have the technical competence to perform 
research and development in the field of compression ignition engine 
development. 

On April 8, 1968, the proposed procurement was synopsized in the 
United States Commerce Business Daily. Thereafter, on May 2, 1968, 
RFQ No. DAAKO2-69-Q-2793 was issued to 20 firms, including 
American MARC, for quotations on the furnishing of all engineering, 
labor, services, supplies, materials, equipment and facilities necessary 
to design a two-member family of compression ignition engines rated 
at 10 and 20 horsepower and for fabricating and testing experimental 
engines and components as specified in attachment “A” of the RFQ. 

The RFQ was issued pursuant to the negotiation authority in 10 
U.S.C. 2304(a) (11), as implemented by paragraph 3-211 of the Armed 
Services Procurement Regulation (ASPR), which authorizes the 
negotiation of contracts for property or services that the head of the 
agency determines to be for experimental, developmental or research 
work, or for making or furnishing property for experiment, test, 
development or research, The June 5, 1968, closing date called for in 
the RFQ was extended to June 17, 1968, by amendment No, 1. 

Interested offerors were advised that a cost-plus-a-fixed-fee contract 
was contemplated and that quotations received would be evaluated 
and rated in accordance with the evaluation plan in attachment “G” 
to the RFQ. The evaluation plan was as follows: 


Evaluation Factors 
30% I General Quality and Responsiveness of the Proposal 


a. Completeness and thoroughness 

b. Grasp of problem 

ec. Responsiveness to terms, conditions and time of per- 

formance 
30% Il Organization, Personnel and Facilities 

. Evidence of good organization and management practices 
. Qualifications of personnel 
. Adequacy of facilities 
. Experience in similar or related fields 
. Record of past performance in engine development 
. Potential as a production facility 
. Geographic location 
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40% III Technical Approach. 
a. Project planning 
b. Reliability 
ec. Maintainability 
d. Producibility and economy 
e. Technical data and documentation 
f. Technical characteristics 
IV Final Technical Evaluation 


Table I—General quality and responsiveness 
of proposal 
Table I1—Organization, personnel and facilities 
Table I1I—Technical approach 
TOTAL 


In determining the eventual award of a contract, section H-2 of 
the schedule stated that prime consideration would be given to the 
following factors : 

1. The adequacy of the technical approach or the plan proposed to accomplish 
the project or program. The apparent grasp and understanaing of the work to 
be performed to include critical problem areas and the proposed solution. 

2. The ability to manage the contract. in a timely, effective and economical 
manner, Your presentation shall include the phases or increments into which 
the work will be segmented for management monitoring purposes, indicating 
key events, and their interrelationship. 

3. Total cost to the Government. 

4. Period of time required to complete the work and services and the evi- 
denced capability to meet the required delivery schedule. 

5. Availability of personnel (quantity and category on hand and those to be 
employed). 

6. Experience in the field of endeavor and physical plant facilities. 

Six proposals were received and evaluated by a Source Selection 
Evaluation Board. This Board technically evaluated and scored all 
quotations in accordance with the evaluation plen. The proposal of 
Auto Research, Inc., was considered technically unacceptable and was 
rejected by the Board. The evaluation resulted in ratings in the fol- 
lowing order of descending technical merit. 

Onan Division of Studebaker Corp. 

Continental Aviation & Engineering, Inc. 

Hercules Engines, Inc. 

Allis-Chalmers Manufacturing Co. 

American MARC Division of EON Corp. 
The evaluation Board recommended award to Onan because its pro- 
posal was rated highest technically and was the lowest in estimated 
cost. 

The record indicates that soon after this evaluation and recom- 
mendation, the procurement was delayed to allow a technical reevalu- 
ation because of significant developments in other power sources such 
as fuel cells and gas turbine engines. A decision was reached in No- 
vember 1968 to proceed further as originally contemplated. However, 
during this period, Onan withdrew its quotation on December 20, 1968, 
for internal reasons. Upon deciding to proceed with the procurement, 
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the remaining quoters were contacted for the purpose of assuring that 
each quoter’s offer was timely and to verify the estimated cost as 
previously quoted. These negotiations did not result in any substan- 
tive change in the technical proposals and only a slight reduction in 
estimated cost on the part of Continental and Allis-Chalmers was 
made. Upon conclusion of these reopened negotiations, the Source 
Selection Evaluation Board, acting through the Chief of the Engine 
Generator Division, recommended award to Hercules Engines, Inc., 
which originally was ranked third. This recommendation was based 
on the fact that the estimated cost offered by Continental Aviation 
and Engineering, Inc.—the second highest rated offeror—was $232,000 
more than Hercules and their technical approach and ability was not 
significantly better than that of Hercules, As a result of this recom- 
mendation and action of the Board of Awards, contract No. DAAK02- 
69-C-0494 was awarded to Hercules Engines, Inc., on May 13, 1969. 

By telegram and letter dated May 27 and June 13, 1969, respective- 
ly, American MARC filed a protest with our Office setting forth the 
bases for its protest against the award of a contract to Hercules under 
the subject solicitation, The contentions raised in the correspondence 
referred to above as supplemented by briefs from your firm are dis- 
cussed below. 

It is your contention that the award to Hercules must be canceled 
because it violates DOD Directive 5500.10 (Appendix “G” of ASPR) 
which sets forth “Rules for the Avoidance of Organizational Con- 
flicts of Interest.” 

Department of Defense Directive 5500.10, issued on June 1, 1963, 
is intended to prevent conflicts of interest and unfair competition in 
instances where a hardware producer having responsibility for system 
engineering and technical direction is also permitted to bid on sub- 
sequent competitive procurement of the hardware delineated in the 
system design. 

It appears to be your position that the award to Hercules violated 
Rule 1 of the Directive which provides: 

1. If a contractor agrees to provide systems engineering and technical direc- 
tion (SE/TD) for a system, without at the same time assuming over-all con- 
tractual responsibility for: (a) development, or (b) integration, assembly and 
checkout (IAC), or (cc) production of the system, then that contractor shall 
not later be allowed to supply ‘the system or any major components thereof, or 
to be a subcontractor or consultant to a supplier of the system or any major 
components thereof. 

Explanation: The SE/TD contractor occupies a highly influential and _ re- 
sponsible position as an agent of the Department of Defense both in determining 
basic concepts of a system and in supervising their execution by other con- 
tractors. To assure the objectivity of its services and hence a more soundly 
planned system, the SE/TI) contractor must not be in a position to make deci- 
sions which could favor its own products. Furthermore, it would be inconsistent 


with the managerial responsibility of an SE/TI) contractor for it to be con- 
currently one of the component suppliers. 
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The facts upon which this contention is based are set forth in a 


memorandum submitted with your letter of September 11, 1969, as 
follows: 


After the award, at a debriefing session at the Fort Belvoir office of Army 
Mobility Research and Development Center, EON was apprised for the first 
time that the successful bidder would use the services (either as co-proprietor, 
sub-contractor or consultant) of an Austrian concern of engine designers known 
as A.V.L. Thereafter, upon competent authority, EON learned that the Army 
had in 1965 retained this Austrian concern to develop the Requirements under- 
lying the Request for Quotations. This fact did not appear in the Administrative 
Report furnished to EON. Accordingly it is now apparent that the Austrian 
concern was, in effect, the SE/TD contractor. The Army has in addition awarded 
the contract for design and testing of the engines to Hercules, with the Austrian 
concern as either co-proprietor, sub-contractor or consultant * * *. 


This DOD Directive states that the term systems engineering “in- 
cludes a combination of substantially a// the following activities: de- 
termination of specifications, identification and solution of interfaces 
between parts of the system, development of test requirements, or 
plans and evaluation of test data, and supervision of design work.” 
The term technical direction, “includes a combination of substantially 
all of the following activities: preparation of work statements for 
contractors, determination of parameters, direction of contractors’ op- 
erations, and resolution of technical controversies.” [Italic supplied. } 

In a supplemental report furnished our Office, we are advised that 
in 1965, the Army awarded five small contracts for concept feasibility 
studies for small, lightweight compression ignition engines. One of 
these contracts, in the sum of $14,750 was awarded to the Austrian 
firm of A.V.L. It is the position of the Army that the small concept 
study cannot be interpreted as systems engineering or technical direc- 
tion for a system. Further, we are advised that A.V.L.’s participation 
in basic concept studies of small internal combustion engines did not 
place them in any kind of a preferred competitive position in this or 
any other procurement. 

We are advised by the Army that concept feasibility study means 
investigating the practicality from a technical engineering standpoint 
of an unproven idea in which the idea is clearly stated. We are also 
advised that the A.V.L. contract required mathematical analysis of a 
thermodynamic cycle including air-cooling systems, technical descrip- 
tion of combustion system, graphs from mathematical analysis show- 
ing estimated performance characteristics curves, a tabulation of 
physical or configuration parameters, schematic or outline overall 
drawings, time and cost estimates for follow-on development to include 
detailed design and fabrication of experimental models. There was no 
requirement in the contract with A.V.L. for any supervision of design 
work or preparation of work statements for other contractors. More- 
over, no specifications were to be produced under this contract, and 
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interface problems had not been developed; hence, they could not. be 
solved by A.V.L. We are further advised that there was no require- 
ment for test procedures or test evaluation, all of which are necessary 
for a contract to be classified SE/TD under Rule 1 of the DOD 
Directive. 

An examination of DOD Directive 5500.10 indicates that it is not 
self-executing, but specifically provides that prospective contractors 
will be advised of the applicability of the organizational conflict of 
interest rules by a notice in the solicitation and by a clause in the 
resulting contract. See 48 Comp. Gen. 702, April 25, 1969. ASPR 
1-113.2(a), dealing with organizational conflicts of interest, provides 
that “the Directive cannot of itself impose any obligations on the 
contractor; such obligations must be imposed by a contract clause 
designed to carry out the intent of the Directive.” It is further pro- 
vided that prospective contractors must be advised of the applicability 
of such rules and be given an opportunity to negotiate the terms of 
the clause and its application. The contract awarded to A.V.L. in 1965 
contained no clause restricting A.V.L.’s actiyities on later procure- 
ments or the development of the small, lightweight compression engine 
in question. We are advised that a hardware exclusion clause would 
not have been appropriate in the A.V.L. contract, since the type of 
study called for by the contract would not have caused A.V.L. to fall 
within the ambit of the directive, or place A.V.L. in a position of 
preference which would have violated the general principles of the 
directive. Hercules, likewise, is under no “hardware exclusion” clause 


or any other restriction on follow-on procurements which may have 


prevented it from accepting the award of the instant contract. 
ASPR 1-113.2(c) provides that: 
The contracting officer shall not impose restrictions under the directive in 


follow-on procurements on any prospective contractor in the absence of a spe- 
cifie contractual agreement with the contractor. 


The contract clause is the controlling factor. This conclusion is sup- 
ported by the House Report concerning “Avoiding Conflicts of Tnter- 
ests in Defense Contracting and Employment” (House Committee on 
Government Operations, H.R. Rept. 917, 88th Cong., Ist Sess. (1963) ), 
at page 72: 

It would seem to follow * * * that the contract clause is the controlling fac- 
tor. If the prohibitions cited and illustrated in the directive do not apply in any 
given case, they will not be embodied in the terms of the contract, In such cases, 
the contractor need not be concerned about the present or future restrictions or 


prohibitions. Thus, as each individual contrnet is written, a determination. is 
made whether exclusion clauses are relevant and hence applicable. 


It is therefore clear that the Directive cannot be applied in the ab- 
sence of an appropriate contract clause and neither A.V.L,. nor Her- 
cules was subject to a contractual restriction on future procurements. 
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Under these circumstances, the award to Hercules did not violate the 
provisions of DOD Directive 5500.10. 

With respect to your contention that the award to Hercules was 
based on a major mistake of fact (i.e., that Hercules was farther ad- 
vanced in development of the engine than was supposed), we are 
advised as follows. American MARC’s original proposal, several tech- 
nical conferences, and a visit to its plant by Government personnel 
failed to disclose any engine or engine development program that 
would apply to the specific engine described in the Government’s 
RFQ. The Government denies that the American MARC’s engine is 
or was farther developed than Hercules. When there is a conflict be- 
tween the statement of a claimant and the report of the administrative 
office, it is the long-established rule of our Office to accept the adminis- 
trative report in the absence of evidence sufficient to overcome the 
presumption of its correctness. See 37 Comp. Gen. 568 (1968). Fur- 
ther, we are advised that at no time prior to this protest did American 
MARC ever claim to have an engine that could be the basis of devel- 
opment and design for the engine as specified in the RFQ. The con- 
tracting officer states that the Government did examine engines being 
developed and/or produced by American MARC prior to the contract 
award and that these engines were not comparableto the engine to be 
developed under the RFQ. We are advised that American MARC 
repeatedly admitted that a lengthy engineering development program 
would be necessary prior to initiating a specifie design, much less 
fabrication of an experimental model. American MARC does not 
claim that the engine it has allegedly developed could be the basis for 
design and fabrication of a test model of an engine meeting the re- 
quirements of the RFQ. However, since the Army is interested in any 
independent development of an item of hardware that it requires, the 
cognizant technical agency has advised us that it would witness a dem- 
onstration of American MARC's engine if timely notice thereof is 
given to the agency. 

The negotiation procedures followed here were generally in accord- 
ance with section TV, part 2, ASPR, which is concerned with the pro- 
curement of research and development services pursuant to the nego- 
tiation authority of 10 U.S.C. 2304(a) (11). 

The record indicates that after a thorough evaluation of the Ameri- 
can MARC proposal and a survey of their facilities it was the un- 
qualified recommendation of the Source Selection Evaluation Board 
that American MARC was not as highly qualified or experienced and 
did not have the depth of engineering talent or experience to equal 
that of Hercules. The findings of the Source Selection Evaluation 
Board were thoroughly evaluated by the Source Selection Advisory 


410-893 O 
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Council and it was found that the first five of the six offerors were 
technically qualified and they were ranked as follows: 


Total 
weighted Total estimated 
score CPFF cost 


89. 2 $974, 739 

87. 2 2, 172, 999 

Hercules 84. 1 1, 641, 788 
Allis-Chalmers _ 82. 0 2, 099, 827 
American MARC 80. 0 1, 505, 479 


Technical discussions were held with the offerors to insure a 
thorough understanding of the proposed technical approach. The 
record indicates that. with respect to the evaluation factors entitled 
“Organization, Personnel and Facilities” and “Technical Approach,” 
American MARC scored substantially lower than Hercules. American 
MARC was considered to be technically acceptable but to a lesser 
degree than other offerors which were evaluated on the same basis 
and considered by the Evaluation Board to offer a greater probability 
of success. Therefore, the Source Selection Evaluation Board recom- 
mended award to Onan Division of Studebaker and, upon the with- 
drawal of their proposal, recommended award to Hercules. See ASPR 
4-106.4. In the absence of a clear showing of unreasonableness, favor- 
itism, or a violation of the procurement statutes or regulations, such 
determinations as to which proposal is technically superior will not 
be questioned by our Office. See B-167259, September 11, 1969, and 
the cases cited therein. 

It is your contention that the award to Hercules departed from the 
RFQ in significant respects because the normal practice of requiring 
close, day-to-day consultation between design engineers and test and 
production engineers was ignored (Hercules’ engineers being partly 
in Austria and partly in the United States). The record indicates that 
Hercules disclosed adequate planned liaison between A.V.L., its con- 
templated subcontractor, and Government technical personnel. This 
combination was considered superior to the engineering talent offered 
by American MARC, The contracting officer states that under the 
contract, as awarded, Hercules will perform all fabrication at its plant 
and will furnish to the Government complete engineering design data 
sufficient for any competent manufacturer to reproduce the final 
developed and accepted engine. 

In the memorandum submitted with your letter of November 11, 
1969, you make reference to the Government’s policy for requiring 
multiple sources of supply when large-scale procurement of items is 


-_ 
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contemplated. You contend that much of the engineering “know-how” 
which will be needed eventually by contractors supplying the engine 
will be located in Austria if Hercules is the sole research and develop- 
ment contractor, and that the Government will be greatly handicapped 
in obtaining multiple sources of supply in this country. You state the 
competition in research and development of new materials and new 
engineering concepts for incorporation into the engine would benefit 
the Government. Therefore, if for any reason the Hercules award is 
not to be revoked, you state that it would be patently in the best interest 
of the United States Government to award a parallel research and 
development contract to American MARC now. 

The determination whether it would be in the interests of the Gov- 
ernment to negotiate a contract to assure the availability of a particu- 
lar industrial mobilization base is vested in the head of the military 
department involved. See, in this connection, ASPR 3-216 which 
implements 10 U.S.C. 2304(a) (10) and provides that the Secretary 
shall determine when it is in the interest of the national defense to 
negotiate a contract with a particular manufacturer in order to assure 
that property or services will be available to the Government during 
a national emergency. B-163131, July 15, 1968. 

As a general rule, we have held that a determination of the needs 
of the Government and the method of accommodating such needs is 
primarily the responsibility of the procuring agency and, in the 
absence of convincing evidence that administrative discretion was 
abused, we have no basis for further inquiry, especially where, as here, 
the procurement is for equipment of a highly specialized nature and 
the determinations must be based on expert technical opinion. See 
B-152001, January 10; 1964. 

Our review of this procurement, as supplemented by presentations 
made on behalf of American MARC Division, requires the conclusion 
that the award to Hercules is not subject to legal objection by our 
Office. Accordingly, your protest is denied. 


[ B-167570 } 


Contracts—Data, Rights, Ete.—Use by Government—Internal Use 


The data submitted under requests for proposals having been obtained properly, 
lost its proprietary nature and the Government, therefore, may accept the data 
and use the proprietary data previously purchased to verify the accuracy of 
the data. The restrictive legend on the proprietary specification is intended to 
prohibit the Government from using the data for in-house manufacture or dis- 
closure outside the Government, and the fact that the legend does not restrict 
the use of the data for internal purposes is evidenced by the clarification of the 
restrictive data clause in paragraph 9-203(b) of the Armed Services Procure- 
ment Regulation to limit the restriction to procurements entailing disclosure 
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outside Government, and by the right reserved to the Government to use similar 
or identical data, which implies the use of the restricted data for comparison 
purposes. 


To Hamilton Standard, February 5, 1970: 


By letter dated July 23, 1969, and subsequent correspondence, you 
protested against the award of contracts under requests for proposals 
(RFP) Nos. F09603-69-R-2555, 3442, —3464, -2562, F09603-70-R- 
0641 and —0642, issued by Warner Robins Air Materiel Area, Warner 
Robins Air Force Base, Georgia, on the ground that the subject RFP’s 
divulge information proprietary to your company. 

The subject RFP’s are for various parts kits, all of which require the 
incorporation of part No. 69494R as a component part of the kits. The 
part in question—described as a viton “O” ring—was initially required 
to be manufactured to conform to military specification MIL—R-25897. 
Tests by Hamilton Standard, however, revealed that the hardness 
requirements set out in that specification should be relaxed with the 
result that Hamilton Standard specification No. HS3676, claimed to 
be proprietary by Hamilton Standard, replaced MIL—R-25897 as the 
applicable “O” ring specification. 

Initial procurements involving part No. 69494R manufactured to the 
Hamilton Standard specification were on an “engineering critical” 
basis, a designation applied to the part by the Department of the Navy 
and honored by the Air Force which required that the part be procured 
only from Hamilton Standard or from a supplier approved by Hamil- 
ton Standard. This designation, however, was removed as a result of 
a reconsideration of its propriety by the Department of the Navy fol- 
lowing a protest to our Office on that issue by Aerokits, Inc. Notwith- 
standing the removal of the “engineering critical” designation, how- 
ever, it was still the opinion of the Air Force that the hardness data 
set out in Hamilton Standard specification No. HS3676 was pro- 
prietary to Hamilton Standard. Accordingly, procurements involving 
the “O” ring after removal of the “engineering critical” designation 
reportedly listed the requisite part number but did not set out the hard- 
ness data in view of the proprietary claim, 

By TWX’s dated June 15 and 26, 1967, however, Aerokits informed 
the contracting officer that it was in possession of the Hamilton Stand- 
ard hardness data and also disclosed the hardness requirements as con- 
tained in Hamilton Standard specification No. HS3676, After com- 
paring the hardness data furnished by Aerokits with that contained in 
the Hamilton Standard specification to verify its accuracy, a state- 
ment was appended to the RFP’s which are the subject of this protest 
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setting out the Hamilton Standard hardness data as furnished by 
Aerokits and including the statement “as specified by Aerokits, Inc., 15 
Jun 67 telegram, paragraph one (1).” 

It is your primary contention that the use by the Air Force of the 
Hamilton Standard hardness data to verify the accuracy of the data 
furnished by Aerokits was an improper use of that data by the Govern- 
ment for “procurement” because such use is precluded by the restrictive 
legend on the Hamilton Standard specification and by the required 
restrictive legend set out in paragraph 9-203(b) of the Armed Services 
Procurement Regulation (ASPR) in effect at the time the subject 
RFP’s were issued. In this regard, you point out that the term “pro- 
curement” was dropped from the ASPR legend by revision of Aug- 
ust 29, 1969, and contend that this fact is an indication that the Govern- 
ment was aware that the term “procurement” as used in the legend “im- 
posed unwanted restrictions on its freedom to use data, or at least recog- 
nize the ambiguity of the word.” You also contend that the definition of 
“procurement” set out in ASPR 1-201.13 is sufficiently broad to pre- 
clude the use of restricted data for comparison purposes preparatory 
to a competitive procurement. 

Secondly, you contend that the Hamilton Standard specification 
was improperly obtained by Aerokits from a Hamilton Standard sup- 
plier and that the acceptance and use by the Air Force of data derived 
therefrom and furnished by Aerokits was improper inasmuch as the 
Air Force knew or should have known, for a variety of reasons, that 
the data had been improperly obtained. 

We see no merit in the second ground of your protest, i.e., that the 
data furnished the Government by Aerokits was improperly obtained, 
as the present record contains no evidence that any contractual or 
confidential relationship existed between Hamilton Standard and 
Aerokits concerning protection of the data’s secrecy; neither does the 
record establish that Aerokits obtained the data improperly. 

Among the legal principles governing the use and dissemination of 
proprietary data, the primary rule is that the proprietary nature of a 
particular item of data is lost once knowledge thereof is obtained by 
another by fair means without breach of a contractual or confidential 
relationship with the owner of the data. In this regard, the court 
stated as follows in Speedry Chemical Products, Ine, vy. Carter's Ink 
Company, 306 F. 2d 328, 330 (1962) : 

* * * There is a “property right” in trade secrets, which may be protected 
against those who acquire and use the knowledge thereof wrongfully. Ferroline v. 
General Aniline & Film Corp., 207 F. 2d 912 (7 Cir. 1953), cert. denied 347 U.S. 
953, 74 8. Ct. 678, 98 L. Ed. 1008 (1954). However, the discoverer of such secrets 
has no exclusive right against another who uncovers the secret by fair means, 


or against those who acquire knowledge of it without a breach of contract or of a 
confidential relationship with the discoverer, American Dirigold Corp. vy. Diri- 
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gold Metals Corp., 125 F. 24 446 (6 Cir. 1942) ; Nims, Unfair Competition and 
Trade-Marks, 4th Ed. p. 418. 


See, also, Junker v. Plummer, 67 N.E. 2d 667, 670 (1946) ; Ellis, Trade 
Secrets, section 14. 

While you allege that Aerokits obtained the Hamilton Standard 
data by improper means, no evidence to that effect has been submitted 
and we are unable to conclude on the basis of the present record that 
such was the case. Aerokits stated in its June 26, 1967, TWX that it 
had obtained the hardness data from its “O” ring source (also Hamil- 
ton Standard’s “O” ring source) by receiving an affirmative answer to 
its question as to whether a specific viton compound, apparently sold 
on the open market, was approved to Hamilton Standard specification 
HS3676. Aerokits also stated in that TWX that a copy of the pro- 
prietary specification (HS3676) had been obtained from Hamilton 
Standard. While we are unable to verify the accuracy of these state- 
ments, we also are unable to verify your contrary assertion that the 
data was improperly obtained. 

Accordingly, we must conclude that there was no duty on the 
Government to refrain from accepting the data supplied by Aerokits. 
Therefore, the question remaining for resolution is whether it was 
proper to compare the data obtained from Aerokits with the Hamilton 
Standard proprietary specification. For reasons set out below, we must 
conclude that such use of proprietary data was not contrary to the 
limited rights legend thereon. That legend reads as follows: 


FURNISHED UNDER UNITED STATES GOVERNMENT CONTRACT NO. 
66-0162. SHALL NOT BE BITHER RELEASED OUTSIDE THE GOVERN- 
MENT, OR USED, DUPLICATED, OR DISCLOSED IN WHOLE OR IN 
PART FOR MANUFACTURE OR PROCUREMENT, WITHOUT THE WRIT- 
TEN PERMISSION OF THE HAMILTON STANDARD DIVISION OF 
UNITED AIRCRAFT CORPORATION, EXCEPT FOR: (i) EPMERGENCY 
RBPAIR OR OVERHAUL WORK BY OR FOR THE GOVERNMENT, WHERE 
THE ITEM OR PROCESS CONCERNED IS NOT OTHERWISE REASON- 
ABLY AVAILABLE TO ENABLE TIMELY PERFORMANCE OF THE WORK ; 
OR (ii) RELEASE TO A FORBIGN GOVERNMENT, AS THE INTERESTS 
OF THE UNITED STATES MAY REQUIRE; PROVIDED THAT IN EITHER 
CASE THE RELEASE, USE, DUPLICATION OR DISCLOSURE HEREOF 
SHALL BE SUBJECT TO THE FOREGOING LIMITATIONS. THIS LEGEND 
SHALL BE MARKBD ON ANY REPRODUCTION HEREOF IN WHOLE OR 
IN PART. 


THIS DOCUMENT IS THE PROPERTY OF UNITED AIRCRAFT CORPORA- 
TION AND IS DELIVERED ON THE EXPRESS CONDITION THAT IT IS 
NOT TO BE DISCLOSED, REPRODUCED IN WHOLE OR IN PART, OR 
USED FOR MANUFACTURE FOR ANYONE OTHER THAN UNITED AIR- 
CRAFT CORPORATION WITHOUT ITS WRITTEN CONSENT; AND THAT 
NO RIGHT IS GRANTED TO DISOLOSE OR USE ANY INFORMATION CON- 
TAINED IN SAID DOCUMENT. THIS RESTRICTION DOES NOT: LIMIT 
ae on TO USP INFORMATION OBTAINED FROM ANOTHER 
. ) Cc * 


On the question of the intent of the limited rights legend, the report 
furnished our Office in this matter by the Department of the Air Force 
states that: 
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The purpose of the limited rights legend was to prohibit the Government from 
using the data for in-house manufacture or disclosing the data to any parties 
outside the Government. The legend was never intended or interpreted to restrict 
the Government from nsing the data for its own internal purposes as long as 
such use does not involve disclosure to outside parties or in-house manufacture. 
In fact, the standard legend contained in ASPR 9-203(b) has recently been clari- 
fied to make this intent more explicit. 


Further, we note that the ASPR 9-203(b) Rights in Technical Data 
clause applicable to Hamilton Standard specification No. HS3676, in 
addition to precluding the use of data for “procurement,” states that 
“The limited rights provided for by this paragraph (b) (2) shall not 
impair the right of the Government to use similar or identical data 
acquired from other sources.” As indicated above, similar language 
is also contained in the legend printed on that specification. We can 
perceive of no way in which a determination could be made that data 
acquired from other sources is “similar or identical” within the con- 
templation of the clause without comparing it with restricted data 
previously purchased by the Government. In our opinion, even re- 
verse engineering would not necessarily reveal similarity or identi- 
cality without some comparison with the restricted data. Contrary 
to your assertion, therefore, we are of the opinion that the definition 
of the term “procurement” set out in ASPR 1-201.13 does not prohibit 
the use of your restricted data for comparison purposes. For while 
that definition does include the “selection and solicitation of sources” 
as being encompassed by the term “procurement,” we think it should 
not be read to change the clear import of the ASPR 9-203(b) re- 
stricted data clause preserving the Government’s right to use “similar 
or identical” data acquired from other sources, Any other reading of 
that data clause would virtually foreclose any use by the Government 
of data acquired with limited rights, thereby effectively nullifying 
the Government’s express interest.in acquiring limited rights data for 
proper internal uses not involving unwarranted disclosure to others 
outside of the Government. Moreover, use of restricted data for evalua- 
tion of “or equal” offers or first article acceptability could be said to 
be uses for “procurement” and therefore such uses would be precluded, 
as could the customary use of such data in the course of contract 
administration. 

We think that the intent of the Government to acquire limited rights 
data for such internal uses, as well as other appropriate uses not in- 
volving disclosure, is clearly expressed by the rights in data clause 
when that clause is read in its entirety, particularly in view of reser-: 
vation of the right to use “similar or identical” data acquired from 
other sources. We therefore conclude that the term “procurement” as 
used in the rights in data clause can only be interpreted to refer to 
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procurement entailing disclosure of limited rights data. We acccord- 
ingly agree with the Air Force analysis of the recent ASPR change 
deleting the word “procurement” as a clarification of the Government’s 
existing rights rather than a substantive change affecting the existing 
rights and liabilities of the Government and contractors from whom 
limited rights data has been acquired. 

In accordance with the above considerations, your protest must be 
denied. 


[ B-168096 J 


Fees—Parking—Equalization of Fees Charged in Two Buildings 


A plan to equalize the parking fees of agency employees located in two buildings, 
one a Federal building, the other a leased building, under the management of a 
commercia] parking firm ignores that in the proposed “single facility” concept, 
space is the principal ingredient of the plan and not the management services, 
and that the parking fees to be collected go beyond a realistic charge for the 
management services. The contemplated agreement would confer an interest in 
Federal property in contravention of 40 U.S.C. 308b, which requires that the 
leasing of Federal property shall be for a money consideration only, and the 
monies so derived deposited into the Treasury as miscellaneous receipts, and 
overlooks that in the absence of statutory authority the use of Federal property 
to help finance the procurement of private services is unauthorized. Therefore, 
the parking equalization plan may not be approved. 


Appropriations—Availability—Parking Space 


To reimburse the General Services Administration for parking facilities leased 
in a commercial building pursuant to paragraph 10c, GSA Order PBS 7030.2B, 
April 18, 1968, for the accommodation of the employees of the agency assigned 
to the building, the agency may use the appropriations used to reimburse GSA 
for the rental of the building. 


To the Secretary of Transportation, February 9, 1970: 


In considering H.R. 14794, the fiscal year 1970 appropriation bill 
for the Department of Transportation and related agencies, the House 
Committee on Appropriations reguested that it be provided with the 
advice of the Comptroller General on the Jegality of the “parking 
equalization” plan contemplated by the Department of 'Transporta- 
tion incident to the physical consolidation of its headquarters activi- 
ties in two Southwest Washington, D.C., buildings: the Federal Office 
Building 10A (FAA Building), and the Nassif Building now being 
completed, H, Rept. No. 91-642, November 13, 1969, p. 9, Your letter 
of November 26, 1969, invites our attention to the request of the Com- 
mittee and to the need of the Department for an early resolution of the 
question of the legality of the plan. 

You are advised that the “parking equalization” plan, whereby the 
Department, seeks to make parking privileges available to its em- 
ployees at the same cost whether they be located in Federal Office 
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Building 10A, a Government-owned building, or in the Nassif Build- 
ing, a privately owned building located within two blocks of FOB 
10A, is in our opinion legally objectionable in that it does violence to 
the scheme of property and financial control reflected in 40 U.S.C. 303b. 

Briefly stated, the problem which the Department seeks to resolve 
by the “parking equalization” plan stems from the fact that the park- 
ing facilities in the Nassif Building are, by a lease of the building 
owner, controlled and operated by a commercial automobile parking 
firm, Parking Management, Inc. (PMI), which apparently contem- 
plates charging $35 a month for the parking of an individual car, 
whereas the current employee parking fee at FOB 10A, operated by 
Government Services, Inc., under an agreement with the General 
Services Administration, is $6.25 a month. To avoid such a disparity 
in parking costs between employees working in FOB 10A and those 
in the Nassif Building, and any adverse effect upon the operations of 
the Department from the lowering of morale due to the apparent 
inequity of the situation or the high cost of Nassif Building parking, 
the Department has been negotiating with PMI for the firm’s opera- 
tion of FOB 10A parking facilities together with those at the Nassif 
Building “as a single facility” at a uniform rate payable by the 
Department’s employees to PMI: $23.25 per month for the first year 
with annual increases of one dollar a month for the next 4 years. 
Under the contemplated arrangement, which the Department would 
enter into by virtue of a delegation of management authority from 
the General Services Administration, PMI is to issue 775 parking 
contracts for FOB 10A and 1800 parking contracts for the Nassif 
Building to employees specified by the Department. This in essence 
is the “parking equalization” plan. 

In an opinion dated November 24, 1969, furnished with your letter 
of November 26, 1969, the General Counsel of the Department stated : 

No law or regulation of which we are aware requires that parking arrange- 
ments be made separately for each building or limits the Secretary’s discretion 
to manage parking facilities in separate buildings on a common basis. It might 
be argued that the legality of the plan is questionable in that it would result in 
a private contractor receiving funds for space utilized in a Government-owned 
building far in excess of any service rendered by the contractor. This argument 
would have validity, however, only if these DOT employees who will happen to 
be assigned to work in FGB 10A are viewed as a class somehow separate and 
apart from their colleagues who happen to be assigned to work in the Nassif 


Building, and if one ignores the fact that the service rendered by the contractor 
relates to both FOB 10A and the Nassif Building. 


Although we agree with the General Counsel that Department 
employees ussigned to work in FOB 10A should not be viewed as a 
class apart from those assigned to work in the Nassif Building, and 
that there should not be ignored the fact that the service to be rendered 
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by the contractor would relate to both FOB 10A and the Nassif Build- 
ing, we are of the view that the “single facility” concept sought to be 
advanced, which combines Federal parking facilities together with 
private facilities on the basis of a common operator, is seriously ques- 
tionable in that it ignores the fact that the principal ingredient of a 
parking facility is space, an element of the property involved, not the 
services of an operator or an attendant. This is so whether the parking 
accommodations are public or private. Since the fees to be collected 
go beyond a realistic charge for the management services to be per- 
formed and necessarily involve revenues from the use of property, 
the fact that Federal property is involved cannot be ignored. 

We view the contemplated agreement with PMI, while couched in 
terms of management services, as necessarily conferring an interest in 
Federal property, a leasehold interest from which revenues are derived, 
in contravention of 40 U.S.C. 303b, which stipulates that the leasing 
of United States properties shall be for a money consideration only and 
moneys so derived shall be covered into the Treasury as miscellaneous 
receipts. We may also add that in the absence of statutory authority 
therefor we generally would view as unauthorized the use of Federal 
property to help finance the procurement of private services. See 31 
U.S.C. 484 and 487. 

Your letter also refers to another question raised in the Committee’s 
consideration of the leasing of the Nassif Building on which you re- 
quest our views. Whether in that situation, involving a 20-year lease 
of nine floors plus storage space of a ten-story office building located 
in a highly congested urban area and used as a departmental head- 
quarters building, appropriated funds may be used to provide space 
for employee parking, in the basement or sub-basements of the build- 
ing. An opinion on this question has also been informally requested 
by the General Services Administration whose leasing function is 
involved. It may be noted that while the parking facilities in the 
Nassif Building have been leased to a private firm, also for a term 
of 20 years, the question of authority to procure space for employee 
parking is not considered moot as we understand there is the possi- 
bility of subleasing space for that purpose. 

The Federal Property and Administrative Services Act of 1949, as 
amended, authorizes the General Services Administrator to enter into 
lease agreements for periods not in excess of 20 years “on such terms 
as he deems to be in the interest of the United States and necessary for 
the accommodation of Federal agencies in buildings and improvements 
* * * and to assign and: reassign space therein to Federal agencies.” 
40 U.S.C. 490(h) (1). In the exercise of the leasing and space assign- 
ment functions the Administrator is governed by such policies and 
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directives as may be prescribed by the President. 40 U.S.C. 486(a). To 
the extent that the appropriations of the General Services Administra- 
tion are inadequate therefor, “the Administrator of General Services 
may require each Federal agency to which leased space has been as- 
signed to pay promptly by check to the Administrator of General 
Services out of its available appropriations * * *.” 40 U.S.C. 304(c), 
act of August 27, 1935, 49 Stat. 886, as amended. See, also, Bureau of 
the Budget Circular No, A-11, sec. 13.5(1) on reimbursement of Gen- 
eral Services Administration by tenant agencies. 

In connection with the question of the availability of appropriated 
funds to provide leased facilities for employee parking, reference has 
repeatedly been made to a decision of this Office, 43 Comp. Gen. 131, 
rendered August 5, 1963, to the Secretary of the Treasury. That deci- 
sion considered the question of whether the Commandant of the Coast 
Guard, under his authority to equip, operate, maintain, supply, and 
repair Coast Guard districts and shore establishments (14 U.S.C. 
93(j)), may lease a plot of land adjacent to the Coast Guard Base at 
Mobile, Alabama, and expend appropriated funds to prepare the land 
for use as an employee parking lot. In justification for the proposed 
use of appropriated funds it was explained that the Base was located 
in a badly deteriorated former commercial area without adequate pub- 
lic transportation and having virtually no parking space on or off 
nearby streets. The total personnel involved was 181, only a part of 
which was permanently assigned to the Base, and the number of 
vehicles to be accommodated each day ranged from 85 to 100 which had 
to be parked in a wide area around the Base. We held in that case the 
record did not establish the proposed parking lot was essential to the 
operation or maintenance of the Base so as to warrant the use of appro- 
priated funds for a purpose that ordinarily was considered the respon- 
sibility of the individual, the parking of his private vehicle. 

We consider the decision of 1963 to have little relevance to the pres- 
ent situation. Factually, the earlier case turned primarily on the record 
presented. There is little if any similarity between the two cases except 
that they involve the growing urban problem of motor vehicle parking. 
Legally there was not considered in that case the leasing authority of 
the General Services Administration under the Federal Property and 
Administrative Services Act. 

The position is advanced in a memorandum dated June 21, 1968, of 
the then General Counsel of the Department of Transportation and 
concurred in by the present General Counsel, a copy of which was 
forwarded with your letter, that in determining the space requirements 
of an agency, and whether employee parking facilities are to be pro- 
vided, the policies for the assignment of office buildings and space pre- 
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scribed in Executive Order No. 11035, July 9, 1962, issued pursuant to 
the Federal Property and Administrative Services Act, are controlling. 
The memorandum stated in part: 


The policies and directives governing the exercise of the Administrator’s au- 
thority were prescribed by the President in Executive ‘Order No. 11085 (27 F-R. 
6519). The Executive Order requires, among other things, that the Administrator 
be guided, as a primary consideration, by the need for the efficient performance 
of the agencies’ missions and ‘programs “with due regard for the * * * mainte- 
nance and improvement of the working conditions of employees.” In addition; the 
order requires that the Administrator be guided by the need to provide Goyern- 
ment employees with “safe,-healthful, and convenient conditions of employment.” 


While we consider the position of the General Counsels to have merit, 
we need not pursue the matter as we find the General Services Admin- 
istration has in effect implemented the general policies of the Execu- 
tive order with respect to parking facilities for vehicles of employees. 
GSA Order PBS 7030.2B, April 18, 1968. The order states that such 
parking facilities may be leased by GSA in connection with the leasing 
of space to be assigned to Federal agencies— 


Where it:is determined that in ‘order to employ and retain personnel to perform 
the work of the agency or agencies at a particular location, and thus avoid a 
significant impairment of the operating efficiency of the agency or agencies, 
parking spaces for vehicles of employees used,to provide transportation, to and 
from the place of work may be furnished by the Government. * * * (Par. 10c.) 
The order goes on to. list the factors to be considered in making the 
necessary determination. 

You are advised, with respect to the question under consideration, 
that if a determination is made that the situation involved in the Jeas- 
ing of the Nassif Building is such as to warrant the leasing of parking 
facilities for vehicles of employees under paragraph 10c of GSA, Or- 
der PBS 7030.2B, we perceive no objection to the use of the appropria- 
tions of the Department of Transportation for that purpose as is used 
to reimburse GSA for the rental of the Nassif Building. See 40 U.S.C. 
34. Of.45 Comp. Gen, 27 (1965). 


[ B-167068 J 


Bids—Mistakes—Correction—Evidence | of Error—Onmission | of 
Price 


A bidder who submitted clear and convincing evidence of an error in bid due to 
the failure to show’the extended amount for the listed quantity of one item and 
its unit price, the manner in which the error occurred, and the intended total 
bid price, established the existence of the mistake alleged, and satisfied the 
requirements of section 1-2.406-3(a) (2) of the Federal Procurement Regula- 
tions to permit bid correction, even though the profit and overhead figure was 
not increased. A bid may be corrected to reflect the omission of direct costs with- 
out increase for profit and overhead if so requested by the bidder where the bid 
would still remain the low bid even if amended to reflect an increase for profit 
and overhead as the correction would not be prejudicial to other bidders. 
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Bids—Alternative—Deduction—Base Bid Error 


Where a base bid is corrected to reflect the intended price for materials and the 
contract is awarded with the deduction of an alternative item, the amount 
deducted for the item should reflect the correction in the base bid. 


To Matzkin & Day, February 10, 1970: 


Reference is made to your letter of January 28, 1970, protesting 
on behalf of Norair Engineering Corporation, the proposed award of 
a contract for the construction of the Joseph H. Hirshhorn Museum 
and Sculpture Garden, General Services Administration Project No. 
49356, Contract No. GS-03 B-16254, to Piracci Construction Company, 
Incorporated, if the award is in an amount other than the amount of 
its original bid. 

Bids were opened on December 18, 1969. The base bids were as 
follows: 


Bidder Base Bid 
Piracci Construction Company $11, 874, 000 
Norair Engineering Corporation 14, 398, 000 
Blake Construction Company, Incorporated 14, 372, 000. 


By telegram dated December 19, 1969, Piracci notified GSA that a 
mistake had been made in its bid. The alleged mistake occurred when, 
due to a clerical error, the figure of $754,375 for Exposed Swenson 
Pink Granite Aggregate Mix was erased from page 6 of Piracci’s 
estimate sheets and the remaining materials figures on the page which 
represented computations for poured-in-place concrete were added 
together, carried forward and finally incorporated into the recapitula- 
tion sheet without including the figure that had been erased. It is 
reported that the erasure occurred when, because of several changes 
in the quantities for this material during final analysis review, several 
erasures were made, weakening and tearing slightly the paper at this 
particular line on the worksheet. For this reason the final quantity 
and price for the item were dropped one line on the sheet. Thereafter, 
this worksheet among others was given to a bookkeeper of the com- 
pany who was instructed to add the various columns of figures to 
arrive at a total price for the concrete work. Because of the break in 
the column caused by dropping down one line, the bookkeeper errone- 
ously assumed that the $754,375 figure represented a total of the 
figures in the column that preceded it. According to the bookkeeper’s 
affidavit, she then erased the figure and retotaled the column, substitut- 
ing the new total in the amount of $438,009. The quantity of 5,702 
cubic yards and the unit price of $132.30 which resulted in the erased 
figure rounded to the nearest dollar remain on the estimate sheet. 
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GSA is of the opinion that the original worksheets submitted by 
Piracci accompanied by affidavits of the company’s estimator and the 
bookkeeper who made the alleged error substantiate Piracci’s allega- 
tion. GSA points out that the 11 sheets of estimates made no provision 
for the Swenson Mix deleted as a result of the clerical misunderstand- 
ing and consequent erasure of the extended figure for the material. In 
addition to the worksheets forwarded here by GSA, Piracci, through 
its attorney, submitted directly to this Office a letter dated Decem- 
ber 18, 1969, from a proposed subcontractor to Piracci, furnishing the 
price quotations for materials upon which Piracci relied in preparing 
its bid. GSA’s estimate on this item was 5,739 cubic yards at $131.28 
per yard. Both the price and quantity correspond closely to the bidder’s 
figures allegedly omitted in error. GSA concludes that the bidder 
appears to have submitted clear and convincing evidence that a mis- 
take was made by it in preparing its bid. 

In. regard to an alleged error in bid, we have held that to permit 
correction prior to award a bidder must submit clear and convincing 
evidence that an error has been made, the manner in which the error 
occurred, and the intended bid price. B—164620, September 3, 1968, 
and cases cited therein. The same basic requirements for the correction 
of a bid are also found in section 1-2.406-3(a) (2) of the Federal Pro- 
curement Regulations which provides as follows: 

(2) A determination may be made permitting the bidder to correct his bid 


when the bidder requests permission to do so and clear and convincing evidence 
establishes both the existence of a mistake and the bid actually intended. 


We are satisfied that. the evidence described above establishes the 
existence of the alleged mistake. Further, the bid actually intended 
can be ascertained by reinserting the $754,375 at the point where it 
should have appeared on page 6 of the worksheets (cast-in-place con- 
crete-computations) , carrying the correct total through to the recapitu- 
lation sheet, and as was done originally, deducting the cuts of $280,000 
and adding the lump-sum fee of $500,000. 

The resulting base bid price from the above calculations is 
$12,628,375, (The original base bid of $11,874,000 plus the $754,375 cor- 
rection). GSA reports, and Piracci has stipulated, that the amount 
included in the bid for bond premium had been rounded off up to the 
nearest $10,000 and consequently would be unchanged by correcting 
the error. 

Regarding the $500,000 lump-sum fee which represents profit and 
overhead, Piracci reports that this figure was reached prior to final 
pricing. They state that the error involved exclusively the cost of 
exposed aggregate material only and did not include the cost of labor 
and, therefore, would not increase risk and, in and of itself, would not 
have required an increase in overhead and profit. We do not feel that 
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we would be justified in rejecting Piracci’s contention that the profit 
and overhead figure would have not been affected by the increase in 
material costs in this case. It also may be noted that, even assuming the 
overhead and profit figure would have been affected by the correction, 
the maximum that the bid could have been is still nearly $1,750,000 
below the next lowest bid, and that, therefore, correction of the bid 
would not be prejudicial to the other bidders. B-123888, May 9, 1955. 
We have specifically held that correction may be permitted to reflect 
the omission of direct costs without any increase for profit where the 
bidder requests correction in such form and the bid would remain low 
whether or not the low bid is amended to reflect the profit. B—149798, 
September 7, 1962. 

We note, however, that the bid prices for the Alternates and Unit 
Prices found on the Supplement to Standard Form 21 might be 
affected by the correction in the base bid to reflect. the intended mate- 
rial price. This is especially true with respect to the deductive amount 
applicable to Alternate E for omitting the entire Sculpture Garden 
and associated work north of the south curb line at Jefferson Drive. 
We think there is considerable substance to your expressed position 
that if the contract were awarded with the deduction of Alternate E, 
the deductive amount should be adjusted to reflect the correction in 
the base bid. 

Based on the foregoing, we are of the opinion that the bid of Piracci 


may be corrected as specified above. Accordingly, your protest is 
denied. 


[ B-168674 J 


Officers and Employees—Transfers—Relocation Expenses—Truth 
in Lending Act Effect—What Constitutes a Finance Charge 


The prohibition in section 4.2d of Bureau of the Budget Circular No. A-56 against 
the reimbursement of any fee, cost, charge, or expense determined to be a finance 
charge under the Truth in Lending Act, as implemented by Regulation Z issued 
by the Board of Governors of the Federal Reserve System, precludes reimbursing 
an employee who purchased a residence incident to a permanent change of sta- 
tion not only for the loan charge that is a finance charge within the meaning 
of the act, but also for a VA funding fee paid as a condition precedent to securing 
a VA loan guarantee, and for a tax service paid incident to the extension of the 
credit. However, a recording fee, and the costs of obtaining a credit report and 
lender’s title policy are not finance charges and these items of cost are 
reimbursable. 


To M. H. Hull, Department of Agriculture, February 10, 1970: 


Your letter of December 9, 1969, reference 6540, requests a decision 
on whether the enclosed voucher in the amount of $380.05 may be cer- 
tified for payment to Mr. John M. Lane for real estate expenses in- 
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curred on the purchase of a residence in Glendora, California, incident 
to a permanent change of station as an employee of the Forest Service. 
The items of expense for which reimbursement is claimed include: 


MACGRTINS TORE. OF (2 TUR. «a nncicneeeheediepednennsesen $4. 40 
Credit Report 

ALTA Lender’s Title Policy 

Loan Charges 210. 00 
VA Funding Fee 105. 00 
Tax Service 15. 00 


. 380. 05 


The primary question involved is whether either the VA funding 
fee or the tax service charge for which reimbursement is claimed con- 
stitutes a part of the finance charge incident to the extension of credit 
as contemplated by the Truth in Lending Act, 15 U.S.C. 1601 note 
(title 1 of Public Law 90-321). 

Section 4.24 of Bureau of the Budget Circular No. A—56, Revised 
June 26, 1969, reads in part as follows: 

* * * Notwithstanding the above, no fee, cost, charge, or expense is reim- 
bursable which is determined to be a part of the finance charge under the Truth 


in Lending Act, Title I, Public Law 90-321, and Regulation Z issued pursuant 
thereto by the Board of Governors of the Federal Reserve System. * * * 


Under such provision whenever an item of expense incident to a 
real estate transaction constitutes a finance charge within the contem- 
plation of Regulation Z reimbursement therefor is precluded. Section 
106 of the Truth in Lending Act is in part as follows: 


(a) Except as otherwise provided in this section, the amount of the finance 
charge in connection with: any consumer credit, transaction shall be determined 
as the sum of all charges, payable directly or indirectly by the person to whom 
the credit is extended, and imposed directly or indirectly by ‘the creditor as an 
incident to the extension of credit, including any of the following types of charges 
which are applicable : 

(1) Interest, time price differential, and any amount payable under .a 
point, discount, or other system of additional charges. 

(2) Service or carrying charge. 

(3) Loan fee, finder’s fee, or similar charge. 

(4) Fee for an investigation or credit report. 

(5) Premium or other charge for any guarantee or insurance protecting 
the creditor against the obligor’s default or other credit loss. 
+ * * od * a * 


(e) The following items, when charged in connection with any extension of 
eredit secured by an interest in real property, shall not be included in the 
computation of the finance charge with respect to that transaction : 

(1) Fees or premiums for title examination, title insurance, or similar 
purposes. 

(2) Fees for preparation of a deed, settlement statement, or other docu- 
ments, 

(3) Escrows for future payments of taxes and insurance. 

(4) Fees for notarizjng deeds and other documents. 

(5) Appraisal fees. 

(6) Oredit reports. 
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Regulation Z (12 CFR, Part 226) promulgated by the Board of 
Governors of the Federal Reserve System pursuant to the Truth in 
Lending Act is in part as follows: 


§ 226.4(a) General rule. Except as otherwise provided in this section, the 


amount of the finance charge in connection with any transaction shall be de- 
termined as the sum of all charges, payable directly or indirectly by the customer, 
and imposed directly or indirectly by the creditor as an incident to or as a 
condition of the extension of credit, whether paid or payable by the customer, 
the seller, or any other person on behalf of the customer to the creditor or to 
a third party including any of the following types of charges: 

* * * * * * * 


(7) Premium or other charge for any other guarantee or insurance pro- 
tecting the creditor against the customer’s default or other credit loss. 
> * * + * : + € 

(e) * * * The following charges in connection with any real property trans- 
action, provided they are bona fide, reasonable in amount, and not for the 
purpose of circumvention or evasion of this Part, shall not be included in the 
finance charge with respect to that transaction : 

(1) Fees or premiums for title examination, abstract of title, title insur- 
ance, or similar purposes and for required related property surveys. 

(2) Fees for preparation of deeds, settlement statements, or other docu- 
ments. 

(3) Amounts required to be placed or paid into an escrow or trustee ac- 
count for future payments of taxes, insurance, and water, sewer, and land 
rents. 

(4) Fees for notarizing deeds and other documents. 

(5) Appraisal fees. F 

(6) Credit reports. 


Under 38 U.S.C. 1818(d) the VA funding fee in an amount not to 


exceed one-half of 1 per centum of the total loan must be collected from 
the veteran purchaser and remitted to the Administrator, Veterans 
Administration, as a condition precedent to VA guaranteeing a loan 
made to the veteran. The fee is for deposit into a revolving fund 
established pursuant to 388 U.S.C. 1824 and is available for the purposes 
of loan guarantee and insurance operations authorized under chapter 
37 of Title 38, United States Code. 

It clearly appears that under the applicable laws and regulations 
quoted above the VA funding fee constitutes a charge paid by the 
veteran purchaser incident to and as a condition precedent. to his ob- 
taining from the creditor a loan that is guaranteed by the VA. There- 
fore, such fee must be regarded as a finance charge within the meaning 
of section 106(a) (5) of the Truth in Lending Act, and section 226.4(a) 
(7) of Regulation Z, quoted above, In such connection we point out 
that the funding fee is not included in the enumeration of excludable 
charges, real property transactions, as set forth in section 106(e) of 
the act and section 226.4(e) of the implementing regulation. Accord- 
ingly, we conclude that the VA funding fee of $105 is not a reimburs- 
able real estate expense under section 4.2d of Bureau of the Budget 
Circular No. A-56. 


410-893 O - 71 - 33 
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We understand that the $15 item paid for tax services represents a 
charge paid by the employee purchaser to the escrow holder whom we 
have been advised also is the lending institution. The charge appar- 
ently is made by the lender incident to its prorating the tax obligation 
of the buyer or seller covering the year in which settlement is made. We 
note that the amount claimed ($15) is shown on the disclosure state- 
ment, transmitted with your letter, as a finance charge. Under the 
circumstances and based upon the foregoing understanding the $15 
charge is regarded as an expense incurred incident to the extension of 
credit which under the controlling regulation (Regulation Z) must be 
regarded as a finance charge and, as such, is not reimbursable. 

It is clear that the $210 item designated as a loan charge constitutes 
a finance charge within the meaning of the Truth in Lending Act and 
implementing regulations, therefore, it, too, is not reimbursable. In 
such connection, we point out that while under the prior regulation a 
reasonable loan origination fee was reimbursable, the current regula- 
tions as revised June 26, 1969, make no provision for reimbursing an 
employee purchaser for a Joan origination fee. The other items enume- 
rated on the voucher (recording fee, $4.40; credit report, $10; ALTA 
lender's title policy, $35.65) properly may be certified for payment. 
Accordingly, the voucher, which is returned herewith, may be certified 
for payment in the total amount of $50.05. 


[ B-168756 J 


Certifying Officers—Liability—Certification of Vouchers Without 
Knowledge of Expenditures 


Vouchers covering the expenses of investigations under 14 U.S.C. 93(e), which 
were incurred on official business of a confidential nature and approved by a 
Coast Guard officer, but the nature of the expenses are unknown to the certifying 
officer, may not be certified for payment without holding the certifying officer 
accountable for the legality of the payment. 14 U.S.C. 98(e) contains no provi- 
sion for certification of the vouchers by the Commandant of the Coast Guard 
who is authorized to make the investigations and, therefore, the responsibility 
for certifying the vouchers for payment is governed by the act of December 29, 
1941, which fixes the responsibilities of certifying and disbursing officers, and 
payment for the costs of the investigations may only be made in accordance with 
the 1941 act. 


To Albert Solberg, United States Coast Guard, February 10, 1970: 


Reference is made to your letter of October 2, 1969, forwarded to 
us by the office of the Commandant of the U.S. Coast Guard by letter 
of January 5, 1970, in which you raise several questions regarding 
the propriety of your certification of two vouchers forwarded 
therewith. 
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It is explained that the vouchers cover expenses of investigations 
carried out under 14 U.S.C. 93(e) which authorizes the Commandant 
to conduct any investigations or studies that may be of assistance to 
the Coast Guard in the performance of any of its powers, duties or 
functions. 

Each voucher contains the statement that “Due to the confidential 
nature of the official business performed expenses incurred cannot be 
publicized ; however, a complete breakdown of these expenses is main- 
tained in the oli office and may be seen by those on a need to know 
basis.” And each voucher apparently has been approved by an officer 
as provided in paragraph 2D02004 of Coast Guard Comptroller 
Manual. 

You state that you do not believe you properly may certify the 
vouchers for payment in that you are not considered to be one of “those 
on a need to know basis.” Inasmuch as you have not been permitted to 
examine a breakdown of the expenses covered by the vouchers, you 
ask whether authority exists for you to certify the vouchers for pay- 
ment without being held accountable for the legality of such payment. 

In connection with such question you refer to the provisions of 
31 U.S.C. 107 and our decision regarding such provisions, 24 Comp. 
Gen. 544 (1945). 

31 U.S.C. 107 is a restatement of section 291, Revised Statutes, and 
reads as follows: 


Whenever any sum of money has been or shall be issued, from the Treasury, 
for the purposes of intercourse or treaty with foreign nations, in pursuance of 
any law, the President is authorized to cause the same to be duly settled annually 
with the General Accounting Office, by causing the same to be accounted for, 
specifically, if the expenditure may, in his judgment, be made public; and by 
making or causing the Secretary of State to make a certificate of the amount of 
such expenditure, as he may think it advisable not to specify; and every such 
certificate shall be deemed a sufficient voucher for the sum therein expressed to 
have been expended. 


In the decision referred to, the Secretary of State asked whether, 
in view of the special provisions of 31 U.S.C. 107, a voucher executed 
by him would be sufficient to permit payment by a disbursing officer 
without having first been certified by a bonded certifying officer. It 
was held in the decision that the act of December 29, 1941, 55 Stat. 
875, an act fixing the responsibilities of disbursing and certifying of- 
ficers being a general statute, did not affect the operation of 31 U.S.C. 
107 an earlier special statute. 

The decision states further that: 

* * * it well may be assumed that some expenditures may be authorized by the 
Secretary of State under conditions so confidential that even the certifying of- 
ficer may not be informed thereof and, of course, that officer could not be re- 
quired to accept final responsibility by certifying a voucher as representing a 


lawful payment when he is not informed of the object or purpose of the 
expenditure. 
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The decision then concluded that a voucher containing a certificate 
executed by the Secretary of State would be proper for payment with- 
out having the voucher certified by an authorized certifying officer. 

It may be stated here that similar authority for the heads of certain 
other departments to make conclusive certificates regarding confiden- 
tial expenditures is contained in annual acts making appropriations 
for such departments. See, for example, Public Law 90-133, approved 
November 8, 1967, 81 Stat. 418, providing such authority to the Attor- 
ney General with respect to funds appropriated for expenses of the 
Federal Bureau of Investigation and the Immigration and Natural- 
ization Service, 

Section 1 of the act of December 29, 1941, referred to above, 31 
U.S.C. 82b, provides that disbursing officers under the executive branch 
of the Government shall disburse moneys only upon, and in strict 
accordance with, vouchers certified by the head of the agency con- 
cerned or by an officer or employee designated by him to certify such 
vouchers. 

Section 2 of the same act, 31 U.S.C, 82c, provides in part that the 
officer or employee certifying a voucher shall— 

(1) be held responsible for the existence and correctness of the facts recited in 
the certificate or otherwise stated on the voucher or its supporting papers and 
for the legality of the proposed payment under the appropriation or fund in- 
volved; (2) be required to give bond to the United States, with good and suf- 
ficient surety approved by the Secretary of the Treasury, in such amount as may 
be determined by the head of the department, agency, or establishment con- 
cerned, pursuant to standards prescribed by the Secretary of the Treasury, and 
under such conditions as may be prescribed by the Secretary of the Treasury ; 
and (3) be held accountable for and required to make good to the United States 
the amount of any illegal, improper, or incorrect payment resulting from any 
false, inaccurate, or misleading certificate made by him, as well as for any 


payment prohibited by law or which did not represent a legal obligation under 
the appropriation or fund involved: * * * 


Since 14 U.S.C. 93(e) which authorizes the Commandant of the 
Coast Guard to conduct investigations, contains no provision for 
certification by the Commandant such as that contained in 31 U.S.C. 
107 providing for certification by the Secretary of State, the respon- 
sibility of officers certifying vouchers covering the payment for costs 
incurred in conducting such investigations is governed by the pro- 
visions of the act of December 29, 1941. 

Such being the case, and in answer to your question stated above, 
you are advised that you would be held accountable for the legality 
of any payments made pursuant to vouchers certified by you even 
though they may have been approved by the Commandant or his des- 
ignee. If you have any question as to any particular item covered on 
a voucher before you for certification the voucher may, of course, be 
forwarded here for our consideration. 

The vouchers forwarded-with your letter are returned. 
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Bids—Multi-Year—Same Unit Price for “Like” Items 


The fact that the low bidder on a multi-year procurement for receiver- 
transmitters to be furnished at four different levels of preservation, packaging, 
and packing under an invitation containing the provision ‘The unit price for 
each like item of the total multi-year requirements shall be the same for all 
program years,” bid a different unit price on each level of packaging does not 
violate the requirement for the same unit price on each “like” item. The same 
unit price was offered for all like packaged items and, therefore, the pricing 
requirements of the invitation, which did not preclude separate prices for the 
same items requiring different packaging, and of paragraph 1-322.2(c) (iv) of 
the Armed Services Procurement Regulation were met, notwithstanding more 
expensive packaging was used for some of the same packaged items without an 
increase in unit price. 


Contracts—Specifications—Failure to Furnish Something Re- 
quired—Freight Classification Description 


A low bid that describes the receiver-transmitters to be furnished as “Electronic 
equipment. Freight classification not previously established by this facility” in 
response to the Freight Classification Description clause of the invitation, which 
states the description is to be “the same one the bidder uses for commercial ship- 
ment,” is a responsive bid. The clause does not invite freight classification if 
the bidder has not had any previous commercial shipment, and in providing for 
the use of other information to determine the classification description most 
appropriate and advantageous to the Government, the clause neither binds the 
bidder nor the Government. Therefore, the failure of the bidder to submit clas- 
sification data may be waived as a minor deviation, notwithstanding imperative 
language to the contrary. 


Contracts—Specifications—Failure to Furnish Something Re- 
quired—Information—Choice to Furnish 


The failure to furnish cost differentials for different modes of transportation, 
types of vehicle, or places of delivery the Government may specify at the time 
of shipment, does not require rejection of the low bid under an invitation for 
the procurement of receiver-transmitters which provides that “differentials if 
specified below will be considered in the evaluation of bids.”’ The bidder had a 
choice to offer differentials and failure to do so evidences none were intended to 
be offered. 


To J. A. Lovell, February 11, 1970: 


Reference is made to your letter of January 19, 1970, and previous 
correspondence protesting that the bid submitted by Honeywell Inc., 
Tampa Division, the low bidder under Navy invitation for bids 
N00019-69—B-0269, is nonresponsive. 

The subject procurement is a multi-year procurement. The invita- 
tion, as amended, solicited bids for furnishing receiver-transmitters, 
mountings and associated data during each of 3 consecutive years. 
Honeywell Inc., Tampa Division, submitted the lowest overall bid in 
the amount of $14,713,319. The next low bid was submitted by Defense 
Electronics which, after application of an offered discount of one- 
half percent, is in the amount of $14,899,897.15. 
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Defense Electronics has pointed out that a large number of the num- 
bered items are the receiver-transmitters and that Honeywell did not 
bid the same price for each of these numbered items. The offering of 
different prices for these items is contended to be in violation of the 
“PRICING OF OFFERS” section of the schedule which provides 
that “The unit price for each like item of the total multi-year require- 
ments shall be the same for all program years herein.” Further, it is 
contended that the inclusion of the word “like” in the latter section 
makes it inconsistent with paragraph 1-322.2(c) (iv) of the Armed 
Services Procurement Regulation (ASPR) which provides that the 
solicitation shall include “a provision that the unit price of each item 
in the multi-year requirement shall be the same for all program years 
included therein.” 

The language with respect to pricing included in the immediate 
invitation is substantially the same as the language in the invitation 
in B-161231, June 2, 1967. The latter invitation required that the 
unit price of each “matching” item be the same for all program years 
and it was upheld as being consistent with the ASPR requirement. 

Therefore, the pertinent question is whether Honeywell bid differ- 
ent prices for like items. In this regard, ASPR 1-322.2(c) (i) provides 
that solicitations shall include “a statement of the requirements, sep- 
arately identified by * * * item in the schedule.” Section “C” of the 
schedule specifies four different levels of preservation, packaging and 
packing (CC, AC, AA and AB) and the numbered hardware items 
to which each level applies. Although the numbered item descriptions 
do not state, at that point, the required level of preservation, packag- 
ing and packing that applies to the item, section “C” indicates the 
applicable level. By the terms of the invitation, separate prices are 
not solicited for the different levels of preservation, packaging and 
packing of the hardware items. A bidder would therefore be required 
to take the cost of preservation, etc., into consideration in determining 
his bid prices for the various advertised items of hardware. Conse- 
quently, the packaging descriptions are no less a part of the item 
description than the hardware itself. In other words, the item descrip- 
tions in this case would have to be considered as modified or supple- 
mented by the packaging specifications, and the resulting contract 
would be construed accordingly. 

Therefore, we regard the differences in packaging levels as affecting 
the “like” nature of the items being procured within the meaning of 
the “PRICING OF OFFERS” provision. The items to be procured 
are the items in their packaged state. Although a number of the items 
may be the same or “like” items, to the extent that the preservation, 
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packaging and packing is different as to certain of these items, the 
items are in fact different depending upon the levels of packaging. 

An analysis of the Honeywell bid reveals that the prices for the 
items described as receiver-transmitters vary with the levels of preser- 
vation, packaging and packing specified in section “C.” Therefore, it 
appears that Honeywell has offered the same unit price for all like 
packaged items and has met the pricing requirement of the invitation. 

You have stated that Honeywell’s unit prices do not increase in 
every case with the more expensive packaging requirements. You 
have also indicated that although different prices are stated by Honey- 
well for receiver-transmitters with AC and AB levels of packaging, 
the same prices are stated for mountings with AC and AB packaging. 
However, the cost of packaging is a pricing responsibility for each 
bidder to determine. The important factor in the Honeywell bid is 
that once a price is stated for a receiver-transmitter or a mounting 
with particular packaging, that same price is used for every other 
receiver-transmitter or mounting which is packaged to the same level 
pursuant to section “C.” 

We recognize, of course, that section A(1) of the schedule which is 
a combined summary listing of all items for the total multi-year re- 
quirement lumped all the receiver-transmitters into one group for the 
purpose of restating the prices for the receiver-transmitters for evalu- 


ation purposes. While this summary might convey the impression 
that all receiver-transmitter items are “like” and that the price there- 
for should be the same, the invitation did not preclude separate 
pricing for items requiring different packaging. See B-164810, Au- 
gust 23, 1968. Moreover, section A(1) is merely a summary sheet 
which is not a material factor in our consideration of the protest. 
That section provides: 


Section A(1) is a combined summary listing of all items for the total multi- 
year requirement and is included in this solicitation solely for purposes of evalu- 
ation for award and for no other purpose. This section will be deleted should 
an award be made from this solicitation. * * * 

Section A (1) was not the bid and was intended only for the purpose 
of facilitating evaluation of bids. It is intended to be a summary 
of the bid prices stated in section “A” of the schedule of each in- 
dividual item and, as section A(1) indicates, the summary is to be 
deleted from the award. The individual prices stated after each item 
in section “A” of the schedule are the bids and are the prices that are 
controlling. Furthermore, on the front sheet, of the invitation the 
offeror “agrees * * * to furnish any or all items upon which prices 
are offered, at the price set opposite each item.” Thus, we find no 
merit in your objection that Honeywell’s bid is nonresponsive because 
it entered “average” bid prices in the section A(1) summary listing. 








492 DECISIONS OF THE COMPTROLLER GENERAL [49 





It is not apparent that Honeywell gained any advantage over other 
bidders in stating different prices for items requiring different levels 
of preservation, packaging and packing, since other bidders would 
have to take the same levels into consideration in averaging their 
costs to arrive at a single unit price for all of the receiver-transmitter 
units involved. B-159176, July 14, 1966. We do not consider our hold- 
ing here to be in conflict with B-161231, swpra, where there was no 
issue, as there is here, as to the similarity of the items upon which 
different prices were quoted. 

The third contention of Defense Electronics is that Honeywell did 
not supply the full Uniform Freight Classification or the Materiel 
Motor Freight Classification description applicable to the items as 
required by the Transportation Data Sheet attached to the invitation. 
The Honeywell bid merely stated: “Electronic equipment. Freight 
classification not previously established by this facility.” Hence, it is 
argued that the bid should be rejected since section “D” of the sched- 
ule, providing that the evaluation of bids will take into account trans- 
portation costs to the Government, contained the following caveat: 
“Failure of the bidder to state the transportation data indicated in 
the attached ‘Transportation Data Sheet will be cause for rejection of 
the bid.” 

However, the “Freight Classification Description” clause states that 
the freight classification description is to be “the same as bidder 
(offeror) uses for commercial shipment.” Thus, the clause does not 
appear to invite freight classification if the bidder has not had any 
previous commercial shipment. The clause provides further that “The 
Government will use these descriptions as well as other information 
available to it to determine the classification description most appro- 
priate and advantageous to the Government.” Therefore, the bidder 
would not be bound by any information furnished and the Govern- 
ment is not obligated to use such information if it has other informa- 
tion indicating that another classification is more appropriate. The 
classification description is strictly informational and has no binding 
effect upon the bidder or the Government. Further, our Office has held 
that where the transportation data requested is purely informational, 
the failure of a bidder to submit the requested data is a minor devia- 
tion notwithstanding imperative invitation language to the contrary. 
B-163904(2), November 19, 1968, and the cases cited therein. 

The fourth contention of Defense Electronics is that the Honeywell 
bid was nonresponsive for failing to furnish cost differentials (in 
cents for each 100 pounds) for different modes of transportation, types 
of vehicle, or places of delivery the Government may specify at the 
time of shipment. However, bidders are not required by the terms of 
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the applicable clause to state differentials for such possible alternatives 
or to advise affirmatively in the bid that none were being offered. The 
clause provided that “Such differential (s), if specified below, will be 
considered in the evaluation of bids.” Thus, if a bidder wished to offer 
differentials, this was to be shown in the space provided by the clause 
and in the absence of an offer of differentials none were intended by 
the bidder. [Italic supplied. ] 

In view of the foregoing, the protest against the Honeywell bid 
is denied. 


[ B-168758 J 


Subsistence—Per Diem—Rates—Increases—Administrative Im- 
plementation 

Instructions by the Defense Contract Audit Agency authorizing a per diem rate 
of $20, and up to a $25 maximum where the employee incurs actual expenses in 
excess of $20, that were issued to put into effect Public Law 91-114, approved 
November 10, 1969, and the implementing Joint Travel Regulations, increasing 
per diem from $16 to $25 for travel within the continental United States, may 
not be the basis for the retroactive approval of additional per diem for employees 
issued orders prior to the statutory increase, or for reducing the rate prescribed 
by statute. There is no authority when taking required administrative action to 
effect a statutory increase to apply the increase retroactively, and per diem may 
only be reduced in the special circumstances prescribed by the JTR establishing 
the mandatory rate increase. Also the combination of per diem and actual ex- 
penses provided in the instructions is improper. 


To B. B. Wright, Defense Supply Agency, February 12, 1970: 


This is in reply to your letter of December 11, 1969, reference 
DPSC-ZA, requesting a decision as to the rates of per diem to be used 
in computing additional travel allowances due three employees of your 
agency under the provisions of Public Law 91-114, approved Novem- 
ber 10, 1969, 5 U.S.C, 5702. 

The statute increased the maximum per diem for travel within the 
limits of the “continental United States” from $16 to $25 and also the 
maximum subsistence expense reimbursement which may be allowed 
within the continental United States, and elsewhere, whenever the 
actual expense method of reimbursing for travel has been authorized 
by the heads of departments and establishments because of unusual 
circumstances. Bureau of the Budget Circular No. A-7 was amended 
by Transmittal Memorandum No. 9, November 10, 1969, to implement 
the statute. Subsequently, the Defense Contract Audit Agency 
(DCAA) by memorandum of November 18, 1969, reference CA-CF, 
advised its regional managers that it was authorizing increased rates 
of per diem. The memorandum, which also contains instructions for 
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the preparation of travel orders and their amendment to reflect the 
authorized increased rates, provides in pertinent part as follows: 

In recognition of those costs to the traveler, whicli heretofore have not been 
covered by the per diem rate of $16.00, DCAA is authorizing $20.00 as a stand- 
ard travel allowance (except for Memphis, Tennessee, which remains at $16.00), 
and will approve up to the maximum of $25.00 per day in those cases where the 
traveler incurs actual cost in excess of $20.00, but not in excess of $25.00 per day. 
Reimbursement for the additional costs (in excess of $20.00 per day and in 
excess of $16.00 per day for travel in the Memphis area) will be made upon 
certification, as shown below, by the traveler that additional expenses; i.e., for 
lodging, food and allowable miscellaneous expense incident to travel, were in- 
curred. No receipts will be required in support of this claim. 

The record indicates that the three employees involved were issued 
travel authorizations on November 3, 17, and 18, 1969, respectively. 
The authorizations issued on November 3 and 17 provided for per 
diem in accordance with the Joint Travel Regulations, Volume 2. On 
November 18 they were amended to authorize the rates specified in the 
DCAA memorandum. The November 18 authorization specified the 
memorandum rates. Each of the employees has been paid per diem at 
the rate of $16 per day and has claimed an additional allowance. You 
have submitted 9 vouchers with alternate travel allowance computa- 
tions for each employee. You ask whether the DCAA memorandum 
rates may be applied retroactively and whether the two employees who 
submitted statements of actual expenses totaling up to $26.84 per day 
may be allowed actual expenses. You also ask, if the employees may be 
allowed actual expenses, whether payment should be on the basis of a 
maximum of $25 for any given day or on the basis of an average 
amount not exceeding $25 per day. It is further indicated that the 
three claims here involved are representative of sixty vouchers being 
held for finalization. 

A per diem increase authorized by a statute is not automatic but 
requires administrative action before a higher rate is effective and 
there is no authority for retroactively increasing rates in travel orders 
issued prior to the date of the statute, 35 Comp. Gen. 148 (1955). In 
the instant case the Bureau of the Budget amended the Standardized 
Government Travel Regulations on November 10, 1969, to give imme- 
diate effect to the statute. Also, the Per Diem, Travel and Transpor- 
tation Allowance Committee approved changes to the Joint Travel 
Regulations (JTR), Volume 2, effective November 10, 1969, to give 
effect, to the statute, and stated the changes would be reprinted in 
Change No. 53 to the Joint Travel Regulations, Volume 2. 

Joint Travel Regulations, par. C1002, provides as follows: 

Under Department of Defense Directive No. 5154.20, the provisions in this 
volume, and subsequent amendments thereto, are effective on the basis of promul- 


gation by the Per Diem, Travel and Transportation Allowance Committee, with- 
out further entitlement implementation by the separate departments. The 
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separate departments may issue related administrative procedures provided they 
do not contravene or unnecessarily duplicate the provisions in this volume. 


We have been advised that the changes were promulgated on Novem- 
ber 10, 1969, and, therefore, establish the per diem entitlement of all 
employees in the Department of Defense. Agency instructions are 
valid only to the extent that they do not contravene the JTR 
provisions, 

Joint Travel Regulations, par. 8101-1 and par. 8101-2, as amended, 
provide in pertinent part as follows: 

1. GENERAL. Prescribed by the Department of State or the Department of 
Defense Per Diem, Travel and Transportation Allowance Committee, the rates 
of per diem specified in this paragraph are mandatory for the conditions of 
travel stated unless otherwise provided. For authority to prescribe lesser rates, 
see par. C8051. 

2. TRAVEL WITHIN THE CONTINENTAL UNITED STATES BY REG- 


ULAR SALARIED EMPLOYEES. 
a. Per Diem Rates Within the Continental United States. Except as other- 


wise provided herein, a per diem rate of $25 is prescribed for all travel and tem- 
porary duty within the continental United States of regular salaried employees. 
The method of computing the allowable per diem will be as prescribed in 
Chapter 10, Part C. 


In view of the above regulations a per diem rate of $25 should have 
been prescribed in the absence of circumstances justifying (1) the use 
of authority in paragraph C8051, JTR, to prescribe lesser rates, (2) 
the application of another rate in paragraph C8101, JTR, such as the 
rate applicable when Government quarters are used, or (3) the use of 
the actual expense allowance authorized in JTR, Chapter 8, Part D. 

The regulations cited above clearly set forth the circumstances under 
which reduced per diem rates may be prescribed in the Department of 
Defense. So far as the DCAA memorandum is not in accord with the 
controlling regulations it is ineffective. We note that the combination 
of per diem and actual expenses purportedly authorized in that memo- 
randum would not be proper in any event. There is no indication in 
the record of circumstances which would permit the fixing of a reduced 
rate instead of the $25 mandatory rate prescribed in JTR, par. 
(8101-2, item a, or the authorization of an actual expense allowance 
under Chapter 8, Part D. 

In view of the above the travelers who were authorized per diem 
in accordance with JTR should be allowed the difference between the 
$25 rate and the $16 rate. Inasmuch as the changes were promulgated 
on November 10, 1969, and prescribed mandatory per diem rates effec- 
tive as of that date, JTR, par. C2053-2, prohibiting retroactive amend- 
ment of travel orders, is not applicable. With regard to the authoriza- 
tion and amendments prescribing the rates specified in the DCAA 
memorandum, it appears that there are no circumstances warranting 
the fixing of other than the mandatory rate of $25. 
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The vouchers, returned herewith, should be processed in accordance 
with the above; also, we see no reason why other similar vouchers may 
not be handled in the same manner. 

With respect to your general question concerning averaging of 
actual expenses, see B-167820, October 7, 1969. 


[ B-167946 J 


Bids—Evaluation—Delivery Provisions—Guaranteed Shipping 
Weight 


An award to the low bidder who failed to furnish a guaranteed shipping weight 
(GSW) under an invitation stating that “Bidder must state the weights in his 
bid or it will be rejected” is not precluded because the weight applied was the 
one submitted by the second low bidder, where the invitation in providing for 
the evaluation of bids on an f.o.b. origin basis, plus transportation, and for the 
reduction of contract prices should the transportation costs exceed those used 
for the bid evaluation, furnishes packing specifications that permit computing 
the highest possible weight, which multiplied by the applicable freight rate 
produces a transportation cost that when added to the bid price does not displace 
the low bid. Even though failure to state a GSW is not a minor deviation, one 
of the exceptions to the rule is a situation such as the one involved where there 
is no real likelihood the low bid will exceed the second high bid. 


To David Sive, February 17, 1970: 


Reference is made to your letter of December 3, 1969, protesting on 
behalf of the Dynation Corporation against an award to Napco Indus- 
tries, Inc., under United States Army Tank-Automotive Command 
invitation for bids DAA E07-69-B-1418. 

The invitation solicited f.o.b. origin bids for 2,316 modification kits 
for 175 mm. field artillery guns and 8-inch heavy howitzers. There 
is included in the invitation Special Provisions paragraph F27, 
“Guaranteed Maximum Shipping Weight,” which states: 





Each bid will be evaluated to the destination specified by adding to the FOB 
Origin price all transportation cost to said destination. The guaranteed maxi- 
num shipping weights are required for determination of transportation costs. 
Bidder must state the weights in his bid or it will be rejected. If delivered items 
exceed the guaranteed maximum shipping weights, the bidder agrees that the 
contract price shall be reduced by an amount equal to the difference between the 
transportation costs computed for evaluation purpose based on bidder’s guaran- 
teed maximum shipping weights and the transportation costs that should have 
been used for bid evaluation purposes based on correct shipping data. 


The Napco Industries, Inc., bid in the amount of $858,193.80 was 
the lowest bid received. The next low bid in the amount of $956,323 
was submitted by the Dynation Corporation. However, the Napco bid 
did not include a guaranteed maximum shipping weight as required. 
Dynation specified a guaranteed maximum shipping weight of 335,000 
pounds which was the highest weight specified by any of the four 
bidders who responded to the invitation. The f.o.b. origin points des- 
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ignated by Napco and Dynation were Hopkins, Minnesota, and Little 
Falls, New Jersey, respectively. 

Subsequent to the opening of bids, the Tank-Automotive Command 
received delivery of identical items under another contract that were 
packaged according to the same specifications as contained in this 
invitation. Considering the boxed weight of the items and applying 
that weight to the immediate quantities, the Command determined 
the total shipping weight of the procurement would be 270,200 pounds. 
However, since Dynation stated a higher guaranteed weight in its bid, 
transportation charges to destination (Letterkenny Ordnance Depot, 
Pennsylvania, and Tooele, Utah) were computed using the Dynation 
weight and were applied against the Napco bid which had not stated 
any guaranteed weight. The transportation charges on this basis were 
calculated to be $18,195.71. The addition of this cost factor to the 
Napco bid did not change its status as low bidder, since a difference 
of $79,933.49 exists between the Napco bid as evaluated and the Dyna- 
tion bid without application of transportation charges. 

In the circumstances, the Command proposes to make award to 
Napco. You have protested against an award to Napco because its bid 
failed to include a guaranteed shipping weight and because paragraph 
F27, quoted above, states, “Bidder must state the weights in his bid or 
it will be rejected.” 

The general rule is that the failure to state a guaranteed shipping 
weight is not a minor deficiency in bid. 38 Comp. Gen. 819, 821 (1959). 
However, there are exceptions to the rule, such as, for example, where 
the maximum possible weight of the item being procured was other- 
wise ascertainable from the bid and the relative standing of bidders 
would not be affected (43 Comp. Gen. 537 (1964) ; 48 dd. 357 (1968) ; 
B-165160, September 30, 1968) ; where a guaranteed weight would not 
assist in fixing exactly the total cost to the Government or in evaluat- 
ing bids ( B-154064, June 23, 1964) ; where the weights have no effect 
on the evaluation of bids (B-157931, June 7, 1966) ; or where the invi- 
tation specifically states estimated weights in the event of a failure by 
a bidder to insert the weights (B-—164631, September 13, 1968). 

The immediate invitation does not specify an estimated weight for 
the articles involved which are listed in the invitation under six items. 
Information obtained under a prior procurement by the Command 
indicates that the unit weights for items 1 and 2 would be 124 pounds 
each; for items 3 and 4, 55 pounds each; and for items 5 and 6, 30 
pounds each. In this regard, our Office has held that, in the absence 
of maximum guaranteed shipping weights, it is immaterial that 
weights could be obtained from prior contracts. B-159330, Septem- 
ber 12, 1966. However, the two appropriate packing specifications 
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referenced in the invitation here involved contain requirements for 
boxes which will accommodate weights up to 1,000 pounds. Thus, we 
may conclude that not more than 1,000 pounds may be packed in one 
box for shipment under the terms of the invitation. The Command 
has indicated that the previous contractor packed the items three to 
a box because of their relationship to each other, i.e., one of items 1, 
3 and 5 to a box and one of items 2, 4 and 6 to a box. If we were to 
assume that the successful contractor under this invitation would pack 
in the same manner, then every three items would be limited to the 
1,000-pound restriction. In that event, it also may be assumed that the 
total weight of the procurement would be 772,000 pounds if the com- 
bined weight of the three items and packing totaled 1,000 pounds. 
However, the specification does not specify that the items are to be 
packaged three to a container. If it were assumed that each of the 
2,316 units comprising the six items was packaged separately and 
that each unit and packing weighed 1,000 pounds, then the total 
weight of the procurement would amount to 2,316,000 pounds. 

Special Provisions paragraph F26, “Minimum Size of Shipment,” 
indicates that if the bidder does not specify otherwise, and Napco 
did not so indicate, delivery must be tendered in carload lots. The 
items are to be delivered to two different destinations. We have been 
advised by Government transportation personnel that applicable car- 
load rates of $3.23 and $2.52 per hundred weight, averaged for the 
two destinations involved, would amount to $2.875 per hundred weight. 
On the basis of the $18,195.71 transportation charges calculated by 
the Command for 335,000 pounds, it appears that the rate per hundred 
weight applied by the Command was $5.43. This latter rate represents 
an average for rates of $6.10 and $4.77 per hundred weight which, we 
understand, the Command used for the two destinations involved. 
However, these rates represent less than carload rates. Applying the 
$2.875 carload rate to the 2,316,000 pounds, referred to above, produces 
a transportation cost of $66,585. Considering that the difference be- 
tween the bids f.o.b. origin is $98,129.20, deducting the $66,585 from 
that difference leaves a remainder of $31,544.20 which would, of course, 
have to be increased by transportation costs that would have to be 
added to the Dynation bid to arrive at the evaluated cost to the 
Government. 

The amount of $66,585 does not take into consideration the weight 
of the boxes. However, the utilization of the 1,000-pound weight fac- 
tor is extremely generous in view of the reported actual weights of 
the items involved and the guaranteed maximum shipping weight 
provided by Dynation. Considering this and that there still would 
remain a substantial difference in excess of $31,544.20, it does not ap- 








Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 499 


pear likely that the cost to the Government in procuring the items 
from Napco would exceed the cost of procuring the items from 
Dynation. 

In 48 Comp. Gen. 357, supra, at page 360, it was stated: 


* * * In the present case there is no question as to the bidder’s undertaking 
to meet all requirements of the specifications, including delivery, or as to the 
price to be paid therefor. The only question is as to the determination of whether 
the bid “conforms to the invitation and will be the most advantageous to the 
United States, price and other factors considered,” so as to entitle the bidder 
to award under the provisions of 10 U.S.C. 2305(c). Since the shipping weight 
and dimensions are material only to the determination of the Government’s 
ultimate costs, and their omission therefore actually affects oniy the determina- 
tion of whether the bid will be the most advantageous to the United States, we 
do not believe that the omission should be regarded as making the bid non- 
conforming within the meaning of the statutory language unless it clearly pre- 
cludes the making of that determination with certainty. * * * 


We believe that the foregoing demonstrates that there is no real like- 
lihood that the Napco bid, without the guaranteed shipping weights, 
would even approximate the cost of the Dynation bid with guaranteed 
weights. Therefore, in light of the particular facts involved, the Napco 
bid should be considered for award as submitted. 

Accordingly, the Dynation protest is denied. 


[ B-168642 J 
Bids—Qualified—All or None—Partial Award Legality 


While a combination of awards for the maximum quantity offered by the low 
bidder and the bidder that had submitted an “all or none” bid would be in the 
Government's interest pricewise for the entire quantity solicited, a partial award 
under the qualified bid is precluded, and the word “all” in the minimum quantity 
column may not be explained by the bidder to mean “all” of any indefinite 
quantity to be procured under the invitation. The eligibility of a bid for award 
is determinable from the bid itself without reference to subsequent offers and 
interpretations by the bidder, as formal advertising contemplates the receipt of 
firm offers which can be accepted by the Government’s unilateral action and, 
therefore, partial acceptance of the qualified bid would not result in a legal 
award, notwithstanding the bidder’s willingness to accept a partial award. 


To the Brook Manufacturing Company, Inc., February 17, 1970: 


Reference is made to your letter of December 12, 1969, and to your 
attorney’s letter of December 17, 1969, with enclosure, protesting 
against the award of contract No. DSA100—70—C—1055 to the Tennes- 
see Overall Company, Inc., under Defense Supply Agency invitation 
for bids (IFB) No. DSA100-70—B-0411. You allege that had the 
award of the quantity covered by the above contract been split between 
your firm and the Statham Garment Corporation, such action would 
have resulted in an overall savings of approximately $30,000 to the 
Government. 
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The invitation, issued on September 19, 1969, by the Defense Per- 
sonnel Support Center, Philadelphia, Pennsylvania, solicited bids for 
the manufacture and delivery f.o.b. origin and/or destination of 
193,990 pairs of men’s wool tropical trousers, khaki M-1, type IT, 
class 8, items 1 (115,010 units) and 2 (78,980 units). The destination 
points under items 1 and 2 were Atlanta, Georgia, and Ogden, Utah, 
respectively. While the invitation covered a total quantity of 193,990 
pairs of trousers, individual prices were required on the basis of the 
specified quantities destined for each of the two military installations 
as set forth on DPSC Form 369-2, the bidding sheet, which was to be 
completed by bidders. Advice concerning quantity limitations was set 
forth in paragraph 10(c) of the Solicitation Instructions and Con- 
ditions (standard form 33A, July 1966 edition) which provides: 

(c) The Government may accept any item or group of items of any offer, 
unless the offeror qualifies his offer by specific limitations. UNLESS OTHER- 
WISE PROVIDED IN THE SCHEDULE, OFFERS MAY BE SUBMITTED 
FOR ANY QUANTITIES LESS THAN THOSE SPECIFIED; AND THE GOV- 
ERNMENT RESERVES THE RIGHT TO MAKE AN AWARD ON ANY ITEM 
FOR A QUANTITY LESS THAN THE QUANTITY OFFERED AT THE UNIT 
PRICES OFFERED UNLESS THE OFFEROR SPECIFIES OTHERWISE IN 
HIS OFFER. 

The word “QUANTITY?” is identified in the column of that head- 
ing on DPSC Form 369-2 as meaning “Number of Units” and bidders 
were required to bid on a unit basis by stating a price for each unit 
together with a total amount for the number of units specified for 
each of the two destinations. Provision was also made on the bidding 
form for bidders to show the maximum quantity bid upon for each 
destination, and another column was provided for bidders to state the 
minimum quantity that would be accepted for award for each of the 
two installations at the unit prices bid. With reference to the latter 
column, bidders were referred to the following note appearing at the 
top of the bidding form: 

FAILURE TO INDICATE AN OVERALL MINIMUM QUANTITY WILL BE 
DEEMED AN OFFER TO ACCEPT AN AWARD FOR THE TOTAL QUANTITY 
BID UPON OR ANY PART THEREOF, 

Opposite each of the two destinations and the precise number of 
units shown therefor, you inserted the phrase “See below Block #3” in 
the minimum quantity column, At the bottom of form 369-2 there ap- 
pears the statement : 


The offeror agrees that the minimum and maximum quantities specified above 
as acceptable for award per item or sub-item are the only quantity limitations 
applicable to this procurement, except as stated below : 


Following that statement, you checked No. 2 block captioned “100% 
of all items or none.” Also in No. 3 block thereon you indicated that the 
award to your firm must be ‘not less than 100,000 units on any and all 
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destinations or items.” Below such blocks the further statement ap- 
peared : 
Failure to indicate separate minimum and maximum quantities will be deemed 
an offer to accept an award for the total of the quantities bid upon for cach item 
or destination or any part thereof. 

The abstract of bids shows that four bids were received in response 
to the invitation. The contracting officer states in his report of Decem- 
ber 24, 1969, that the four bids were evaluated as follows: 


Net unit price 
Offer 
No. Name Atlanta Ogden Marz. Min. 
(115,010 pr) (78,950 pr) 
1 Statham Garment Corp- ------ $7: 48426 $7. 6048 115,010 25,000 
2 Tennessee Overall Co., Inc.___- 8. 0752 8. 134 193,990 175, 000 
3  Glenshore of N. Y___----- ..-.. § 28171 8.33166 193,990 193,900 
4. Brook Mfg. Co., Ine. __-_-- *_.. 83104 8. 3104 * * 
8. 3692 8. 3692 * > 
FOB Point Net $ Value 
ee ee Not extended because of maximum not affording full coverage. 
Dest. if 252 199,571 162.07. 
Origin <5. Conk $1,610,513.97 (not including freight). 
SU BPE $1,612,134.50 (not including freight). 
Dest 083 Utse $1,623,541.11. 


*100% of all items to be awarded or none; not less than 100,000 units on any or 
all items or destinations. 
5 The following is an explanation of the above: 


a. Apparent. Low Offeror (Statham) 


(1) Offeror #1 was the apparent low offeror; however, coverage was needed 
for the total quantity of 193,990 pr. Offeror #1 stipulated a maximum of 115,010 
pr. which would not have afforded full coverage. Thus, it became necessary to 
determine whether Offeror #1 in combination with other offerors would have 
produced an overall low price. 

b. Combination of Offerors 


(1) The first combination considered was that of Offeror #1 (Statham) and 
Offeror #2 (Tennessee Overall). It was not possible to utilize this combination 
since Offeror #1 bid a minimum of 25,000 and Offeror #2 bid a minimum of 
175,000. These two minimums could not be met since to do so would exceed the 
total quantity of 193,990 pr. being procured. 

(2) The second combination considered was that of Offeror #1 and Offeror 
#4 (Brook. the protestant herein). 7f Offeror #4 had indicated only the one 
minimum of not less than 100,000 pr. it would then have been possible to use the 
combination shown below as the apparent low offers. 





Reet Name Dest. Quantity Net unit 
No. price 
1 Statham Garment Atlanta... 93,990 $7, 484 
Corp. 
4 Brook Mfg. Co....... Atlanta.... 21, 020 $8. 3692 
Ogden..... 78,980 100, 000 8. 3692 


193,990 $1, 540, 365. 60 


410-803 O - 71 ~ 94 
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The above tabulation apparently represents the basis upon which 
your firm claims that you are entitled to receive a partial award under 
the subject IFB. While it is true that a combination award of contracts 
to your firm and the Statham Garment Corporation pursuant to the 
above tabulation would have been to the interest of the Government 
pricewise, it appears that your firm precluded the Government from 
using the above combination since you checked No. 2 block which made 
your bid “all or none.” The foregoing was properly construed by the 
contracting officer to mean that only an award for the total quantity 
of 193,990 pairs of trousers could be made to your firm. Since your 
firm was low bidder for only 100,000 units for destination delivery in 
combination with the destination bid of Statham for 93,990 units, 
your “all or none” qualification precluded favorable consideration of 
your bid. Therefore, a contract for furnishing the entire quantity of 
193,990 pairs was awarded to the Tennessee Overall Company, Inc., on 
November 26, 1969, as the lowest eligible bidder. 

Furthermore, you checked No. 3 block on DPSC Form 369-2 which 
had the effect of qualifying your bid to “not less than 100,000 units on 
any or all destinations or items.” In regard to No. 3 block, your bid was 
construed, and properly so, by the contracting officer to mean that 
should the Government elect under paragraph 10(c), supra, to award 
less than the total quantity advertised, namely, 193,990 pairs, your 
firm would accept that reduced quantity but not less than 100,000 pairs. 
However, the Government elected to award the entire quantity of 
193,990 pairs. 

A similar situation was considered by our Office in decision 
B-160173, dated October 20, 1966, where the bidder checked a block 
in the invitation captioned “100% of all items or none,” and also in- 
serted the word “All” in the minimum quantity acceptable column, We 
held in that case, which is equally applicable here, that : 

The word “QUANTITY” is signified in the column of that heading on DCTSC 
Forms 369-1 and 369-2 as meaning “Number of Units” and the bidder was re- 
quired to bid on a unit basis by stating a price for each unit together with a 
total amount for the number of units specified for each of the four destinations. 
Provision was also made on those bidding forms for the bidder to show the 
maximum quantity bid upon for each destination, and another column was pro- 
vided for the bidder to state the minimum quantity it would accept for award 
for each of the four installations at the unit prices stated in the bid. With 
reference to such latter column the bidder was referred to the following note 
appearing at the top of each of the bidding forms: 

“FAILURE TO INDICATE A MINIMUM QUANTITY WILL BE 
DEEMED AN OFFER TO ACCEPT AN AWARD FOR THE TOTAL 
QUANTITY BID UPON OR ANY PART THEREOF.” 

Opposite each of the four destinations and the precise number of units shown 

therefor, you placed the word “All” in both the maximum quantity column and 


the minimum quantity column. At the bottom of Form 369-2 there appears the 
statement: 
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“The bidder agrees that the minimum and maximum quantities specified 
by him as acceptable for award per item or sub-item are the only quantity 
limitations applicable to this procurement, except as stated below :” 

Following that statement you checked the block captioned “100% of all items or 
none.” Such provision was followed by the further statement: 

“Failure to indicate over-all minimum and maximum quantities will be 
deemed an offer to accept an award for the total of the quantities bid on 
each item or for any quantity of each item not less than the minimum quan- 
tity specified for such item or sub-item.” 

While it appears to be your view that the use of the word “All” in the mini- 
mum quantity acceptable column should be construed as pertaining to all of 
any indefinite quantities that the Government might procure under the IFB, 
rather than to the exact number of units shown on the bidding forms and upon 
which your bid was made, we believe that the opposite conelusion is required. If it 
was your intention at the time of bidding to offer to accept an award for any 
lesser number of units than that upon which you bid, the various provisions of 
the IFB quoted above clearly and uniformly show that the appropriate methods of 
conveying such intent were to either explicitly state such intention or to leave 
blank the column on the bidding forms pertaining to the minimum quantities 
acceptable for award. 

The invitation required bids on a definite number of units whether the numbers 
bid upon were those set forth in the IFB or those specified by the bidder. By 
inserting the word “All” in the maximum quantity column, opposite each of the 
four destinations shown on Forms 369-1 and 369-2, you stated, in effect, that 
you were bidding upon that definite number of units specified in the preceding 
“Quantity (Number of Units)” column for each of the installations. Such state- 
ment was confirmed by the total amount of your bid for each of the destinations 
as computed by a multiplication of the exact number of units specified by the unit © 
price quoted. Consistent therewith, we feel that your further use of the word “All” 
in the minimum quantity column must be regarded as referring to the same 
definite number of units with respect to which that word was theretofore used 
in the maximum quantity column, and as constituting a precise and affirmative 
limitation by you as to the minimum number of units which you would accept for 
award at the unit prices stated. 

The eligibility of a bid for award must be determined from the bid itself, and 
without reference to subsequent offers and interpretations which may be advanced 
by the bidder. Based on the foregoing, it is our view that a valid and enforceable 
contract could not be awarded to your firm under IFB No. DSA-100—66—1734 for 
any quantities less than those specified therein, since such a contract would not, 
in our opinion, be enforceable against you in the event you subsequently declined 
to perform pursuant thereto. 


Formal advertising contemplates the receipt of firm offers which can 
be accepted by unilateral action of the Government. An acceptance by 
the Government of your bid for anything less than the advertised 
quantity of 193,990 pairs would not have resulted in a legal award 
in the face of the stated bid qualification of “all or none.” See 
B-152941, March 12, 1964; B-163611, May 29, 1968. 

Accordingly, your protest is denied. 


[ B-168830 J 


Compensation—Overtime—Travel Time—Ship as Temporary Duty 
Station 


An employee who traveled to an overseas port to join a ship for an underway 
vibration survey that was completed en route to the United States was not in 
a work status while deadheading back aboard the ship to entitle him to over- 
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time compensation, notwithstanding he was not permitted to leave the ship upon 
completion of the assignment. The ship was the employee’s temporary duty sta- 
tion despite the fact that it was moving during the survey, and the employee’s 
actual travel ended when he reported for duty aboard ship and resumed only 
when the duty was completed, and as there was no performance of work while 
traveling, or travel incident to tray«l that involved the performance of work 
while traveling within the contemplation of 5 U.S.C, 5542(b) (2), the employee's 
travel time may not be regarded as “hours of employment.” 


To Captain W. G. Normile, Department of the Navy, February 17, 
1970: 


We refer to your letter of November 26, 1969, N Y6/12770(630) Ser 
600-1055, transmitted here by the Fourth Endorsement of the Com- 
mander, Navy Accounting and Finance Center, Washington, D.C., on 
January 14, 1970. Your letter requests a decision concerning the pro- 
priety of paying the overtime claim of Mr. R. J. McElfresh, Jr., an 
employee of the Norfolk Naval Shipyard, incident to a period of 
temporary duty aboard the U.S.S. FORRESTAL which was per- 
formed under the following circumstances. 

Mr. McElfresh who was a shipyard engineer traveled from Norfolk, 
Virginia, to Rota, Spain, pursuant to appropriate orders to perform an 
underway vibration survey on the U.S.S. FORRESTAL. We under- 
stand that such survey could be conducted only while the ship was 
underway at sea. After Mr. McElfresh reported on board, the ship 
departed Rota 0800 on April 22, 1969, and arrived in Norfolk 1600 
on April 29, 1969. Mr. McElfresh’s work was completed at 1630 on 
Saturday, April 26. At that time he asked, but was refused, to be 
flown to the Azores to connect. with a commercial flight to Norfolk. 
Mr. McElfresh rode the U.S.S. FORRESTAL to Norfolk, disem- 
barking 1600 on Tuesday, April 29. His contention is that the work 
status while deadheading back aboard the U.S.S. FORRESTAL on 
which he had been working, plus his not being permitted to leave the 
ship, fits the circumstances of “incident to travel that involves the 
performance of work while traveling.” Mr. McElfresh believes that 
all travel time after 1630 on April 26 is compensable, the bulk of which 
would be payable at overtime rates. Your letter says that the Navy 
paid Mr. McElfresh only for the 37 hours of overtime work actually 
performed during the period between 1630 on April 22 and 1630 on 
April 26. 

The specific questions upon which decision is requested are stated 
in your letter as follows: 

Information is requested on two points. Was Mr. McElfresh in a work status 


for the period 1630, Saturday, 26 April through the end of the trip? If the 
answer is affirmative, for what hours should he be paid within the travel period? 
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5 U.S.C. 5542(b) (2) is as follows: 


(2) time spent in a travel status away from the official-duty station of an 
employee is not hours of employment unless— 


(B) the travel (i) involves the performance of work while traveling, 
(ii) is incident to travel that involves the performance of work while travel- 
ing, (iii) is carried out under arduous conditions, or (iv) results from an 
event which could not be scheduled or controlled administratively. 


We are of the opinion that the employee may not reasonably be 
regarded as performing actual travel while engaged in work aboard 
the U.S.S. FORRESTAL despite the fact that the vessel was mov- 
ing when such work was being performed. Rather, it appears more 
reasonable to view the U.S.S. FORRESTAL as constituting the 
temporary duty station of the employee and to regard the actual 
travel as ending at the time the employee reported aboard such tem- 
porary duty station. We have examined the legislative history of the 
quoted statutory provision and find nothing therein that would sug- 
gest that the Congress intended to authorize the counting as “hours 
of employment” long periods of travel aboard a vessel when no work 
is performed. The only example given in the legislative history in- 
volves a truck driver who was riding in a Government truck toa point. 
to pick up another truck which he was to drive to a designated point. 
In the absence of any expression of the congressional intent that the 
quoted provision applies to a situation similar to that here involved, 
we conclude that the actual travel of the employee ended when he 
reported for duty aboard the U.S.S. FORRESTAL and did not 
resume until the completion of such duty on board that ship. Thus, 
the duty performed on the ship was not work while traveling within 
the contemplation of the statute and the travel incident to the duty 
performed on such ship was not travel incident to the performance 
of work while traveling. Therefore, the employee’s travel to the ship 
and return travel on the ship following the completion of the tem- 
porary duty may not be regarded as “hours of employment.” The first 
of the specific questions submitted is answered in the negative render- 
ing any answer to the second question winecessary. 


[ B-168863 J 


Pay—Additional—Proficiency—Award Retroactively Prohibited 


The award of proficiency pay to members of the uniformed services from date of 
eligibility, which was administratively overlooked, may not be retroactively ap- 
proved. The entitlement to the proficiency pay prescribed in 37 U.S.C. 307 is 
subject to paragraph 10811 of Department of Defense Military Pay and Allow- 
ances Entitlements Manual, which provides that an award of proficiency pay for 
members meeting the requirements in Table 1-8-1 may be awarded proficiency 
pay and that such pay “starts on the date the award is made unless a later 
date is specified. Awards may not be made retroactively.” 
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To Major C. D. Prectorius, Department of the Army, February 17, 
1970: 


Reference is made to your letter of December 1, 1969, requesting a 
decision as to whether proficiency pay (type P-2) may be made on 
the enclosed vouchers to SP5 Henry Aguirre, Jr., 461-74-3737, SP5 
Louis G. Hoger, 513-44-4030, and SP5 Clifford R. Esterday, 339- 
42-3348, for the periods beginning January 3, 1969, March 23, 1969, 
and July 23, 1969, respectively, to November 6, 1969, under the cir- 
cumstances stated below. Your request for decision has been assigned 
D. O. Number A-1065. by the Department of Defense Military Pay 
and Allowance Committee. 

By Special Orders No. 188, dated November 7, 1969, Headquarters, 
35th Artillery Brigade (Air Defense), Fort George G. Meade, Mary- 
land, proficiency pay P-2 was purportedly awarded to Mr. Aguirre 
effective January 3, 1969, to Mr. Hoger effective March 23, 1969, and 
to Mr. Esterday effective July 23, 1969, “VOCO” on those dates. 

By memorandum of November 3, 1969, the Commanding Officer, 
Headquarters, Headquarters Battery, 35th Artillery Brigade (Air 
Defense), Fort George G. Meade, addressed to the Commanding Of- 
ficer, 35th Artillery Brigade (AD), requested that proficiency pay 
(Specialty) be awarded to the above-named individuals “retroactive 
to the date indicated below, which is the first day [stated above] they 
met eligibility for this pay” and that: 

If I had known prior to the date that these individuals met the eligibility 
criteria for award of proficiency pay I would have recommended them at that 
time since all of these individuals have continuously been working in their 
PMOS since 1968 to date. 

Memorandum of November 25, 1969, from the Assistant Adjutant 
to the Finance and Accounting Officer states that “these individuals 
were found to be eligible for proficiency pay during an audit of per- 
sonnel records,” that review of certain records “indicate each of these 
individuals have been assigned to an authorized MTOE position in 
their PMOS from 1968 to the current date,” and that “No reason may 
be given for these individuals not being recommended for, and 
granted proficiency pay other than administrative error by personnel 
responsible.” 

You say that: 

Payment on these orders is questioned because it appears that no verbal award 


was made on the VOCO dates as indicated by the statement of the unit com- 
mander that he requests a retroactive award * * *. 


You also say that payments of proficiency pay were initiated effective 
the date of the order, November 7, 1969, awarding proficiency pay to 
the above-named members. 
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Under the provisions of 37 U.S.C. 307 an enlisted member of a uni- 
formed service entitled to basic pay and designated as being specially 
proficient in a military skill may be paid proficiency pay, subject to 
regulations prescribed by the Secretary of Defense. Paragraph 10811 
of Department of Defense Military Pay and Allowances Entitlements 
Manual provides that members who meet the requirements in Table 
1-8-1 thereof may be awarded proficiency pay and that such pay 
“starts on the date the award is made unless a later date is specified. 
Awards may not be made retroactively.” 

It appears from the above-quoted memoranda that no verbal orders 
awarding proficiency pay were issued on the “VOCO dates” indicated 
above, but, that proficiency pay was first awarded to the above-named 
members by the orders dated November 7, 1969. There being no show- 
ing that an award of proficiency pay was made prior to November 7, 
1969, no entitlement to such pay exists in these three cases prior to 
that date. Accordingly, payment on the vouchers is not authorized 
and they will be retained here. 


[ B-168403 J 





Pay—Additional—Hostile Fire Pay—Hospitalization for Treatment 
of Injuries, Etc.—Entitlement to Special Pay Determinations 





The terms “hostile fire,” “explosion of a hostile mine,” or “other hostile action” 
as used in 37 U.S.C. 310(a)(3) authorizing 3 additional months of hostile fire 
pay for a member of the uniformed services hospitalized for treatment of an 
injury or wound, have reference to “battle casualties,’ which is defined in 
casualty regulations as including persons wounded or injured “in action,” even 
if wounded mistakenly or accidentally by friendly fire, and excluding one who is 
ill from illness or medical cause or receives injuries resulting from noncombatant 
accident, felonious assault, attempted suicide, or self-inflicted wounds. Therefore, 
only when a member is classified as a casualty as the result of hostile action 
may he be paid hostile fire pay for a period not to exceed 3 months while 
hospitalized. 


To the Secretary of Defense, February 19, 1970: 












Reference is made to letter dated November 15, 1969, from the 
Assistant Secretary of Defense (Comptroller) in which decision is 
requested on questions set forth and discussed in Committee Action 
No. 437, Department of Defense Military Pay and Allowance Com- 
mittee, relating to the propriety of paying hostile fire pay for periods 
of hospitalization under authority of the provisions of 37 U.S.C. 310. 
The questions stated in the Committee Action are as follows: 
1. Is a member who is hospitalized for a wound received from a friendly fire 
in a designated hostile fire area entitled to hostile fire pay? 


2. Would the answer be the same.if the member is injured or wounded from an 
explosion of a mine emplaced by friendly forces, or from explosion of ordnance 
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of friendly forces, while such member is serving in a designated hostile fire 
area? 

. Would the answer be the same if the member is hospitalized for an illness of 
any nature which is contracted in a designated hostile fire area and is not 
the result of his own misconduct? 

. If such a member is not entitled to hostile fire pay under existing regulations, 
would there be any legal objection to amending the regulation so as to permit 
payment of such pay under the circumstances enumerated under the 
discussion ? 


In the accompanying discussion it is stated that the specific matter 
in question involves a member assigned to an Army company in the 
Republic of Vietnam, a designated hostile fire area, who, in returning 
to his squad’s location after participating in the preparation of a 
night ambush position to increase security around the company loca- 
tion, was fired upon by a member of his own squad without being 
challenged. He received wounds in the stomach, back and chest and 
was subsequently evacuated to Fitzsimmons Army Genera] Hospital. 

Also referred to is a case, stated to have arisen in the Marine Corps, 
involving a member in Vietnam who apparently went berserk and 
killed a captain and seriously injured two lieutenants and an enlisted 
member. The injured enlisted man was transferred to a hospital in the 
United States. 

Section 310 of Title 37, United States Code, added as a new section 
to Chapter 5 of that title by section 9 of the Uniformed Services Pay 
Act of 1963, 77 Stat. 216, provides, in pertinent part, as follows: 

(a) Except in time of war declared by Congress, and under regulations pre- 
seribed by the Secretary of Defense, a member of a uniformed service may be 
paid special pay at the rate of $65 a month for any month in which he was 
entitled to basic pay and in which he— 

(1) was subject to hostile fire or explosion of hostile mines ; 

(2) was on duty in an area in which he was in imminent danger of being 
exposed to hostile fire or explosion of hostile mines and in which, during 
the period he was on duty in that area, other members of the uniformed 
services were subject to hostile fire or explosion of hostile mines; or 

(3). was killed, injured, or wounded by hostile fire, explosion of a hostile 
mine, or any other hostile action. 

A member covered by clause (3) who is hospitalized for the treatment of his 


injury or wound may be paid special pay under this section for not more than 
three additional months during which he is so hospitalized. 


* * * * * x * 


(c) Any determination of fact that is made in administering this section is 
eonclusive. Such determination may not be reviewed by any other officer or 
agency of the United States unless there has been fraud or gross negligence. 
However, the determination may be changed on the basis of new evidence or for 
other good cause. 


The hostile fire pay provisions contained in 37 U.S.C. 310 were 
proposed in H.R. 3006, 88th Congress, superseded by H.R. 5555, 88th 
Congress, which became the Uniformed Services Pay Act of 1963. The 
testimony taken in the hearings on the proposal (pages 1714 to 1729, 
Hearings before Subcommittee No. 1, Committee on Armed Services, 
House of Representatives, on H.R. 3006, held March 7, 1963) shows 
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the intention to provide, on a permanent basis, tangible recognition of 
the dangerous tasks of certain members of the Armed Forces who, 
other than in time of war declared by Congress, are assigned duties 
in various parts of the world where they are exposed to the hazards of 
injury and death from hostile fire. 

The Combat Duty Pay Act of 1952, 66 Stat. 538 (repealed by section 
9(b) of the 1963 act, 37 U.S.C. 310(b)), authorized special pay for 
members of combat units in Korea, provided they were in action for 
specified periods of time. In 1963, however, the hostilities in Vietnam 
did not involve a clearly distinguishable line of demarcation between 
friendly and enemy forces, as in Korea. Instead, there was the possi- 
bility of exposure to hostile fire in almost any area or location. Thus, 
the concept of exposure to possible hostile activity was used as the 
basis for the special pay authorized in section 310. This section is less 
restrictive in that respect than the Combat Duty Pay Act of 1952 
which limited hostile fire pay to combat troops in action. 

Hostile fire pay now is authorized for all members of the uniformed 
services serving in Vietnam on the basis of its designation as a hostile 
fire area by the Secretary of Defense pursuant to the statute. See the 
discussion relating to hostile fire pay provisions at page 1716, Hear- 
ings before Subcommittee No. 1, Committee on Armed Services, House 
of Representatives, on H.R. 3006, 88th Congress, held March 7, 1963. 

The terms “hostile fire,” “explosion of a hostile mine,” or “other 
hostile action” as used in clause (3) and the last sentence of 37 U.S.C. 
310(a)—which sentence authorizes a maximum of three additional 
months’ hostile fire pay while a member is hospitalized for the treat- 
ment of injuries or wounds resulting from hostile fire, explosion of a 
hostile mine or other hostile action—are not defined in the law. How- 
ever, casualty reporting systems were in existence in the armed services 
during and prior to the period of the congressional consideration of 
section 310. These are exemplified by Army Regulation 600-65, dated 
March 15, 1961, which provided for notifying the Adjutant General 
of casualties as the basis for the payment of benefits, determination of 
status and the maintenance of statistics. A “Battle casualty” included 
i member who was wounded “in action,” that is, one whose wound was 
sustained in combat or in going to or returning from a combat mission 
when the occurrence was directly related to actions of a hostile force, 
or actions of our own or allied forces. Injuries or illnesses due to the 
elements, exhaustion, or self-inflicted wounds were not considered 
battle casualties. 

The current Army Casualty System, Army Regulation 600-10, effec- 
tive September 1, 1966, defines a “Casualty as the result of hostile ac- 
tion (battle casualty in case of declared war),” to include a person 
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wounded or injured in action. Excluded is one who is ill from illness 
or medical cause or receives injuries resulting from noncombatant 


accident, felonious assault or attempted suicide. “In Action” character- 
izes the casualty status (wound) as having been the direct result of 
hostile action; sustained in combat and related thereto; or sustained 
going or returning from a combat mission provided that the occurrence 
was directly related to hostile action. Included are persons wounded 
mistakenly or accidentally by friendly fire in the presence of a hostile 
force or while in action in the face of a hostile force. Persons suffering 
injuries due to the elements or self-inflicted wounds are not considered 
“casualties as the result of hostile action.” 

In the light of the legislative history of the statute we believe that 
the terms used in clause 3 of section 310(a) are to be viewed as having 
reference to “battle casualties” as defined in those regulations. Under 
the provisions of the regulations the decision as to the classification 
of a “casualty as the result of hostile action” (battle casualty) is made 
by the casualty officer of the unit to which the member belongs, so that 
determination is ordinarily made in the field by those familiar with 
the circumstances. 

Accordingly, we would not be required to object to payment of 
hostile fire pay while hospitalized to wounded or injured members who 
are classified as casualties as the result of hostile action under appli- 
cable casualty regulations, See, in addition to AR 600-10, paragraph 
C-9805 of the Bureau of Naval Personnel Manual, Marine Corps Order 
3040.4, and Air Force Manual 30-4. 

Existing pay regulations which simply restate the law, rule 9, table 
1-10-1 Department of Defense Military Pay and Allowances Entitle- 
ments Manual, do not deny entitlement in such cases. If, therefore, the 
members concerned in the questions presented in Committee Action 
No. 437, Department of Defense Military Pay and Allowance Com- 
mittee, have been classified as casualties as the result of hostile action 
under applicable casualty regulations they may be paid hostile fire 
pay for not more than 3 “additional” months while hospitalized. 

In view of the foregoing, no specific answer to each of the ques- 
tions presented is required. 


[ B-163450 9 


Holidays—Created by Executive Order—Inspectional Services— 
Reimbursement 


Establishments that received meat and poultry inspection services on Friday, 
December 26, 1969, declared a holiday by Executive order, notwithstanding the 
inadequacy of the notice concerning the holiday status of the 26th, may not 
be relieved of the obligation imposed by 21 U.S.C. 468 and 7 U.S.C. 394, to reim- 
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burse the Department of Agriculture for the holiday pay received by the in- 
spection employees at the premium rates prescribed in 5 U.S.C. 5541-549, as 
there is no indication in the legislative histories of the Poultry Products In- 
spection Act and the Meat Inspection Act of the intent to shift holiday and 
overtime costs from the industry to the Government, otherwise responsible for 
the operation of the inspection services, and, furthermore, no appropriated 
funds are available to pay the cost of overtime and holiday work. 


Statutory Construction—Administrative Construction Weight 


The longstanding interpretation by the Department of Agriculture that the ref- 
erence in the Meat Inspection Act (7 U.S.C. 394), to reimbursement by the 
meat industry for the overtime costs incurred by the Government, includes the 
cost of furnishing holiday services, is entitled to great weight in the construction 
of the act and, therefore, the meat establishments that were rendered inspection 
services on Friday, December 26, 1969, a day declared a holiday by Executive 
order, may not be relieved of the liability to reimburse the Department for 
the holiday premium pay that was made to inspectors. 


To the Secretary of Agriculture, February 24, 1970: 


Reference is made to the letter dated January 12, 1970, from the 
Assistant Secretary of Agriculture which requests a decision as to 
whether the Department can relieve establishments which received 
meat and poultry inspection on Friday, December 26, 1969, from reim- 
bursing the Department for holiday pay made to meat and poultry 
inspectors for services performed on that date. 

The letter states that the American Meat Institute and others have 
protested making reimbursement because the notice given to the official 
establishments was entirely inadequate to permit them to make plans 
for their operations on December 26, 1969, and also because it is ques- 
tionable whether an Executive order declaring an unusual holiday 
can automatically create an obligation for the industry. 

Representatives of the meat and poultry industries have presented 
their views to this Office both orally and in writing. Views have also 
been received through and from members of the Senate and of the 
House of Representatives. These views have been fully considered in 
arriving at our decision. 

Friday, December 26, 1969, was declared a holiday within the mean- 
ing of Executive Order No. 10358 of June 9, 1952, as amended, and of 
all statutes so far as they relate to the compensation and leave of 
employees of the United States by Executive Order No. 11503, dated 
December 23, 1969, which provides in pertinent part: 

Employees of the several executive departments, independent establishments, 
and other governmental agencies, including the General Accounting Office and 
the Government Printing Office, and their field services (except those employees 
of the Department of State, the Department of Defense, or other agencies who in 
the judgment of their agency heads should be at their posts of duty for national 


security or other public reasons, and those employees whose absence from duty 
would be inconsistent with the provisions of existing law) shall be excused from 
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duty on Friday, December 26, 1969, the day following Christmas Day. Such 
day shall be considered a holiday within the meaning of Executive Order No. 
10358 of June 9, 1952, as amended, and of all statutes so far as they relate to 
the compensation and leave of employees of the United States. 


Section 19 of the “Poultry Products Inspection Act,” Public Law 
85-172, approved August 28, 1957, 71 Stat. 441, 448 (renumbered as 
section 25 by Public Law 90-492, section 17, Aug. 18, 1968, 82 Stat. 
805) 21 U.S.C. 468, is applicable to the Poultry Inspection Program. 
It provides (quoting from United States Code) : 


The cost of inspection rendered under the requirements of this chapter, shall 
be borne by the United States, except that the cost of overtime and holiday work 
performed in establishments subject to the provisions of this chapter at such 
rates as the Secretary may determine shall be borne by such establishments. 
Sums received by the Secretary in reimbursement for sums paid out by him 
for such premium pay work shall be available without fiscal year limitation 
to carry out the purposes of this section. 


The act of July 24, 1919, Ch. 26, 41 Stat. 241, 7 U.S.C. 394, applicable 
to the Meat Inspection Program provides : 


The Secretary of Agriculture is authorized, in his discretion, to pay employees 
of the Bureau of Animal Industry employed in establishments subject to the 
provisions of the Meat Inspection Act, for all overtime work performed at such 
establishments, at such rates as he may determine, and to accept from such 
establishments wherein such overtime work is performed reimbursement for any 
sums paid out by him for such overtime work. 


As noted in the letter, the functions of the Bureau of Animal Industry 
were transferred to the Secretary of Agriculture by Reorganization 


Plan No. 1, section 301, effective July 1, 1947, 12 F.R. 4534, 61 Stat. 
952. 


The act of June 5, 1948, Ch. 423, 62 Stat. 344, 21 U.S.C. 98, also 


applicable to the Meat Inspection Program, provides (quoting from 
United States Code) : 


The cost of inspection rendered on and after July 1, 1948, under the require- 
ments of laws relating to Federal inspection of meat and meat food products 
shall be borne by the United States except the cost of overtime pursuant to 
section 394 of Title 7. 


The letter also states that: 


* * * employees generally receive premium pay for overtime and holiday work 
pursuant to 5 U.S.C. 5541-5549 (originally enacted as the Federal Employees Pay 
Act of 1945). 5 U.S.C. 5546(b) provides that an employee who performs work 
on a holiday designated by statute or executive order is entitled to twice his 
regular pay. Section 5549 expressly provides that sections 5541-5549 shall not 
prevent payment for overtime services or holiday work under specified statutes, 
including 7 U.S.C. 394, but that an employee may not receive premium pay under 
sections 5541-5549 for the same services for which he is paid under 7 U.S.C. 894. 
While 7 U.S.C. 394 authorizes the Secretary to set overtime and holiday pay for 
meat inspection employees at such rates as he may determine (which could be 
different from those provided in 5 U.S.C. 5541-5549), the Secretary has deter- 
mined to make the provisions in 5 U.S.C. 41-5549 applicable to meat inspector 
employees, with certain exceptions not pertinent here. Department Personnel 
Manual, Chapter 550, Subchapter 1-5.5, There is no comparable provision per- 
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mitting the Secretary to pay premium pay to poultry inspectors at such rates 
as he may determine, and such employees are treated as other Federal employees 
and are paid premium pay in accordance with 5 U.S.C. 5541-5549. In effect, then, 
meat inspectors and poultry inspectors are treated almost identically for premium 
pay purposes. 


We agree with your conclusions that since meat and poultry in- 
spectors were required to work on December 26, 1969, they are en- 
titled to premium pay in accordance with the above. 

In considering whether the Department can relieve establishments 
which received poultry inspection on Friday, December 26, 1969, from 
reimbursing the Department the letter referred to the above-quoted 
provisions of 21 U.S.C. 468 relative to poultry inspection which specifi- 
cally provides that “the cost of overtime and holiday work performed 
in establishments * * * at such rates as the Secretary may determine 
shall be borne by such establishments.” The letter also referred to that 
part of H. Rept. No. 465, 85th Cong., 1st sess., May 20, 1957, which 
reports on section 19 of H.R. 6814: 

Section 19 provides that the cost of inspection, except overtime, performed 
in official establishments shall be borne by the United States. Overtime may be 
paid to employees by the Secretary, but the Secretary will be reimbursed by the 
establishment in which the overtime occurred. This reimbursement shall be avail- 
able to the Secretary without fiscal year limitation to carry out the purposes of 
the section. This will provide continuity in the availability of funds to meet the 


overtime demands of industry at the beginning of the fiscal year. Appropriations 
for regular inspection will not be augmented by this provision. 


Language similar to that appearing in section 19 of H.R. 6814 had 
appeared in earlier versions of proposed legislation relating to inspec- 
tion of poultry and poultry products. See for example that part of 
S. Rept. No. 2622, 84th Cong., 2nd sess., July 18, 1956, which reported 
on section 20 of S. 4243 in language almost identical to the above. As 
stated: in the letter similar language is also contained in S. Rept. No. 
195, 85th Cong., Ist sess., March 28, 1957, in connection with similar 
provisions in S. 1747, which, with modifications, passed in lieu of 
H.R. 6814. The statement of the Managers on the Part of the House in 
connection with the Conference Report on S. 1747 as reported in H. 
Rept. No. 1170, 85th Cong., 1st sess., August 14, 1957, is: 

The conference bill follows substantially the wording of the House amendment 
with the addition of language to make it clear that the rates of overtime and 
holiday pay to be charged processing establishments may be established at a 
reasonable uniform rate instead of being figured on an individual basis. The holi- 
days to be counted with respect to Federal employees are those which apply to 
Federal civil-service employees either by law or by Executive or administrative 


order. Holidays to be counted with respect to State employees will be those 
legally observed by employees of that State. 


Nothing further specific has been found in the legislative history of 
21 U.S.C. 468 which would be helpful. 
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Current regulations based upon 21 U.S.C. 468 and found in 7 CFR 
81.171(a) and (b) provide in pertinent part: 

(a) When an official establishment requires inspection service on a holiday, 
such service is considered holiday work. The official establishment shall, in ad- 
vance of such holiday work, request the inspector in charge to furnish inspection 
service during such period and shall pay the Secretary therefor at the rate of 
$8.00 per hour. Service in excess of 8 hours for that day is considered overtime and 
shall be paid for at the overtime rate, 

(b) Holidays for Federal employees shall be the Ist day of January, 22nd of 
February, 30th day of May, 4th of July, Ist Monday of September, 11th day of 
November, 4th Thursday of November, 25th day of December, and any other 
calendar day designated as a holiday by Federal statute or executive order. * * * 


So far as is here material, the substance of 7 CFR 81.171(a) and (b) 
as quoted above has read substantially the same since the notice of the 
proposed regulations to be issued by the Secretary of Agriculture 
under authority contained in the Poultry Products Inspection Act 
were published in the Federal Register on November 22, 1957, 32 F.R. 
9351, 9366. 

Clearly under the applicable provisions of law and the legislative 
history quoted above, Congress intended that the costs of overtime and 
holiday work performed in establishments subject to the provisions of 
the Poultry Products Inspection Act must be borne by the establish- 
ments in which the work was performed. It is also clear that with 
respect to Federal employees the holidays intended include those which 
apply to Federal civil-service employees either by law or by Executive 
or administrative order. The provisions of the Presidential regula- 
tions now and continuously have been in accordance therewith. There 
is no indication that Congress intended that the costs of poultry in- 
spection on a holiday may be shifted from the establishment in which 
the work is performed and be borne by the Government of the United 
States nor are we aware of any Federal funds being budgeted or ap- 
propriated therefor. 

We are not aware of any authority of law whereby the Department 
of Agriculture can relieve establishments which received poultry in- 
spection on Friday, December 26, 1969, from reimbursing the Depart- 
ment for holiday pay made to poultry inspectors for services performed 
on that date. 

With reference to 7 U.S.C. 394 governing reimbursement for meat 
inspection the letter points out that the language differs in certain 
respects from the statutory provisions of 21 U.S.C. 468 governing re- 
imbursement for poultry inspection as follows: 

First, 7 U.S.C. 394 provides for reimbursement for “overtime” work whereas 
21 U.S.C. 468 speaks of reimbursement for “overtime and holiday” work. How- 
ever, while 7 U.S.C. 394 uses only the term “overtime”, the Department has billed 
meat packers for “holiday” service as well as “overtime” service for a number 
of years (at least back to 1945) and * * * the present regulations issued under 


7 U.S.C. 394 construe the term to include “holiday” work as well as “overtime” 
work. 





mer 
fron 
imp 


pack 
resu 
a po 
men 
acti 

sg 
rest 
cont 
proy 


on t 
plis! 


Thi 
in 1 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 515 


Second, 7 U.S.C. 394 provides that the Secretary “is authorized, in his dis- 
cretion * * * to accept from such establishments * * * reimbursement” while 21 
U.S.C. 468 states that reimbursements for poultry inspection “shall be borne 
by such establishments.” The provisions of 7 U.S.C. 394 were enacted into law 
in 1919. From such time until 1947, the cost of inspection, except for the over- 
time work, had been borne by the Government. In 1947, Congress included a 
provision in the Department of Agriculture Appropriations Act of 1948, Public 
Law 80-266, which provided for the payment of all meat inspection costs by 
packers on a fee basis. This provision was in effect for only one year. In 1948, 
the provisions of Public Law 80-610 (21 U.S.C. 98, quoted above) were enacted. 
When 8S. 2256, which later was enacted as Public Law 80-610 (21 U.S.C. 98), 
was first introduced, it did not contain the language “except the cost of overtime 
pursuant to the Act of July 24, 1919 (7 U.S.C. 394).” The Department of Agri- 
culture in its report to Senate Committee on Agriculture and Forestry on 
S. 2256, stated as follows: 


“The maintenance of an effective Federal meat-inspection service depends 
primarily on the existence of adequate funds to employ a sufficient number of 
inspectors to cover properly all meat-packing plants engaged in interstate com- 
merce. Whether funds are obtained by appropriations made by the Congress or 
from fees collected from packers whose products are inspected is of secondary 
importance to the service. 

“The meat-inspection service has functioned quite satisfactorily under the 
packer-paying arrangement. Enactment of S. 2256 might have the unfortunate 
result of making the method to be used in financing the meat-inspection program 
a point of controversy from year to year. However, this Department has funda- 
mentally no objection to either of the two methods of financing meat-inspection 
activities. 

“Should the Congress determine that the meat-inspection service should be 
restored to an appropriation basis, the bill of S. 2256 should be amended to assure 
continuation of the authority of the act of July 24, 1919 (7 U.S.C. 394), which 
provides for packer payment of overtime services, and thus place the inspection 
on the same basis as in fiscal year 1947, and prior years. This may be accom- 
plished by adding at the end of the bill as a part of the sentence, the following: 


“except the cost of overtime pursuant to the Act of July 24, 1919 (7 U.S.C. 
394).” 
This language suggested by the Department was adopted and included 
in the bill as enacted. 

Current regulations based upon 7 U.S.C. 394 and found in 9 CFR 
307.4 provide: 

The management of an official establishment, an importer, or an exporter 
desiring to work under conditions which will require the services of an employee 
of the Program on any Saturday, Sunday, or holiday, or for more than 8 hours 
on any other day shall, sufficiently in advance of the period of overtime, request 
the officer in charge or his assistant to furnish inspection service during such 
overtime period, and shall pay the Administrator therefor $8 per hour to reim- 


burse the Service for the cost of the inspection services so furnished. It will be 
administratively determined from time to time which days constitute holidays. 


As stated in your letter, 7 U.S.C. 394 uses only the term “overtime” 
and makes no reference to “holiday” pay. However, when the rules 
and regulations of the Government were codified as of June 1, 1938, 
in accordance with the provisions of section 11 of the Federal Register 
Act, as amended by the act of June 19, 1937, 50 Stat. 304, 9 CFR 7.5, 
with reference to overtime work of meat inspection employees pro- 
vided in part: 

(b) All work on Sundays and on New Year’s Day, Washington’s Birthday, 
Memorial Day, Independence Day, Labor Day, Thanksgiving Day, Christmas, 


or the days legally celebrated in lieu of said national holidays, or on national 
holidays so declared by Executive order, shall be paid for as overtime; * * * 
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The section also prescribed the procedure for effecting reimbursement 
from an establishment. So far as is here material, substantially the 
present language of 9 CFR 307.4 was prescribed on March 29, 1945. 
See 10 F.R. 3319. Such language has been used continuously since that 
time. 

Chapter 550, Subchapter 1-5.5¢c(2) of the Department Personnel 
Manual of the Department of Agriculture provides: 

When the management of an establishment desires to operate on Saturday or 
Sunday or a holiday, or for more than 8 working hours of any day, Monday 
through Friday, under conditions which will require the services of meat inspec- 
tion employees or virus-serum inspectors, it shall give sufficient advance notice 
to the inspector in charge or his assistant, requesting such service. Upon receipt 
of notice from an authorized official of the Department, the establishment shall 
reimburse the Secretary of Agriculture for the cost of all overtime and shall pay 


for the cost of all holiday work to the extent that the cost of such holiday work 
may be in excess of straight time. 


Chapter 550, Subchapter 1-5.5e of that Manual provides: 
“Holiday” has the same meaning under these rules as it has in Executive 


Order 10358 and 5 U.S.C, 6103, The provisions of that Order and of the Code shall 
be followed with respect to the observance of holidays. 


The longstanding interpretation of the Statute by the Department 
of Agriculture as expressed in its regulations are entitled to great 
weight. See Udall v. Tallman, 380 U.S. 1, 16, 85 S, Ct. 792, 13 L. Ed. 
2d 616 (1965) ; Norwegian Nitrogen Products Co. v. United States, 288 
U:S. 294, 315, 53 S. Ct. 350, 77 L. Ed. 512 (1933) ; Crawford v. United 


States, 179 Ct. Cl. 128, 376 F. 2d 266 (1967) ; Philadelphia Television 
Broadcasting Co. v. Federal Communications Commission, 123 U.S. 
App. D.C. 298, 359 F. 2d 282 (1966) ; Deusing v. Udall, 121 U.S. App. 
D.C. 370, 350 F. 2d 748 (1965) ; Hunt Food and Industries, Inc. v. Fed- 
eral Trade Commission, 286 F. 2d 803 (9 Cir. 1961). 

In Udall vy. Tallman, supra, the Supreme Court stated : 


When faced with a problem of statutory construction, this Court shows great 
deference to the interpretation given the statute by the officers or agency charged 
with its administration. “To sustain the Commission’s application of this stat- 
utory term, we need not find that its construction is the only reasonable one, 
or even that it is the result we would have reached had the question arisen in 
the first instance in judicial proceedings.” Unemployment Comm’n vy. Aragon, 
329 U.S. 148, 153. See also, e.g., Gray v. Powell, 314 U.S. 402; Universal Battery 
Co. v. United States, 281 U.S. 580, 583. “Particularly is this respect due when 
the administrative practice at stake ‘involves a contemporaneous construction 
of a statute by the men charged with the responsibility of setting its machinery 
in motion, of making the parts work efficiently and smoothly while they are yet 
untried and new.’” Power Reactor Co. v. Electricians, 367 U.S. 396, 408. When 
the construction of an administrative regulation rather than a statute is in 
issue, deference is even more clearly imorder. 

“Since this involves an interpretation of an administrative regulation a court 
must necessarily look to the administrative construction of the regulation if 
the meaning of the words used is in doubt. * * * [T]he ultimate criterion is the 
administrative interpretation, which becomes of controlling weight unless it is 
plainly erroneous or inconsistent with the regulation. Bowles v. Seminole Rock 
Co., 325 U.S. 410, 413-414. 


* * * * * ” * 


- 
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“It may be argued that while these facts and rulings prove a usage they do not 
establish its validity. But government is a practical affair intended for prac- 
tical men. Both officers, law-makers and citizens naturally adjust themselves 
to any long-continued action of the Executive Department—on the presumption 
that unauthorized acts would not have been allowed to be so often repeated as to 
crystallize into a regular practice, That presumption is not reasoning in a circle 
but the basis of a wise and quieting rule that in determining the meaning of a 
statute or the existence of a power, weight shall be given to the usage itself— 
even when the validity of the practice is the subject of investigation.” United 
States v. Midwest Oil Co,, 236 U.S. 459, 472-473. 


Any objections which may have been made by those concerned to 
reimbursing the Department of Agriculture for payments made by 
the Department on account of holiday services performed for meat 
inspection in accordance with regulations prescribed by the Depart- 
ment do not appear to have been pursued to the point of decision. 

In view of the above it is concluded that the cost of holiday services, 
performed for meat inspection including the cost of services per- 
formed on a holiday by Executive order must be borne by the estab- 
lishments in which the work was performed, As in the case of poultry 
inspection, there is no indication that Congress intended that the costs 
of meat inspection on a holiday may be shifted from the establishment 
in which the work is performed and be borne by the Government of 
the United States. Also as in the case of. poultry inspection, we do not 
know of any authority of law whereby the Department of Agriculture 
can relieve establishments which received inspection on Friday, De- 
cember 26, 1969, from reimbursing the Department for holiday pay 
made to meat inspectors for services performed on that date. 

In arriving at our conclusion as to reimbursement for the cost of 
both meat and poultry inspection we are not unmindful of the fact that 
the short period of notice in this instance may have precluded a choice 
of closing or keeping open an establishment which choice might have 
been available if a longer period of notice had been given. However, 
in the absence of any other authority to grant relief, relief if any 
shall necessarily have to be by way of congressional enactment. 


[ B-168772 J 


Bids—Delivery Provisions—Failure to Meet—Deviation Minor 


When the shipping point information needed to determine transportation costs 
in the evaluation of bids is shown in several places of the low bid submitted 
under an invitation requiring bids to be on an f.o.b. origin basis (shipping point), 
the failure of the bidder to insert the information in the column provided in the 
invitation does not render the bid nonresponsive, and the deviation may be 
waived as minor, for the bid read as a whole shows compliance with the f.o.b. 
origin requirements and legally obligates the bidder to make deliveries from the 
point shown in several places of the bid, even though variously designated 
“Production Point,” “Inspection Point,” and ‘‘f.o.b. origin point.” The deviation 
is not a substantive one that affects price, quantity, or quality and, therefore, 
waiver of the omission is not prejudicial to other bidders and the competitive 
bidding system. 


410-893 O - 71 - 35 
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To Union Carbide Corporation, February 24, 1970: 


Reference is made to your telegram dated January 8, 1970, pro- 
testing any award to Gardner Cryogenics Corporation (Gardner) 
under item 8-3 of invitation for bids No. FWB/03600 (7AB), issued 
by General Services Administration (GSA), Region 7, Fort Worth, 
Texas. 

The invitation, issued on November 19, 1969, solicited bids for vari- 
ous estimated quantities of Federal Supply Schedule, FSC group 68, 
part III, class 6830, section “G,” helium, listed by items to particular 
destinations, covering the period from March 1, 1970, through Feb- 
ruary 28, 1971. Gardner was the low bidder on three of the helium 
items, including item 8-3. Item 8-3 provided for delivery of an esti- 
mated 8,568,000 cubic feet of helium to “Bethpage, Long Island, in- 
cluding Grumman Acft.” The explanatory paragraph preceding the 
group 8 items reads as follows: 


* * * Helium shall be compressed into Government-owned trailers to the 
maximum allowable pressure for each such trailer under ICC and other appli- 
cation Federal, State or Local regulation : 


In addition, bids on item 8-3 were required to be on an f.o.b. origin 
basis. In this connection, the facesheet of the invitation provided that 
the bidder agreed that if his offer was accepted he would “furnish 
any or all items upon which prices are offered, at the price set oppo- 


site each item, delivered at the designated point(s), within the time 
specified in the Schedule.” Specifically, paragraph 3B(1) reads as 
follows: 


Award for Groups 2 and 8, bulk helium in Government-owned trailers, will 
be made on an item-by-item basis f.o.b. origin (shipping point). Bids will be 
evaluated by adding to the unit price the lowest over-all transportation cost to 
the respective destination point. Award will be made at the lowest delivered 
cost to the Government. For purposes of evaluating transportation costs the 
trailer will be considered as containing 40,000 cubic feet of helium. Failure to 
specify the location of the f.o.b. origin (shipping point) will be cause for rejec- 
tion of the bid. 


Page 28 of the invitation, containing that portion of the bidding 
schedule which includes item 8-3, sets out column headings as follows: 
“DESTINATION”; Estimated quantity cu. ft.”; “PRICE PER CU. 
FT. (a) F.O.B. ORIGIN”; and “Shipping Point (To be filled in by 
Bidder).” Paragraphs 6b and c of the invitation contain f.o.b. origin 
delivery provisions and provide, in pertinent part, as follows: 


b. F.o.b. origin. Government- and contractor-owned cylinders. The transporta- 
tion charges for all empty cylinders to the works of the contractor and return 
of all filled cylinders to destination specified herein shall be at the expense of 
the Government, such shipments to be made on Government bills of lading or 
Government transport. 

(1) At the option of the Government, and at the expense of the contractor, 
cylinders shall be delivered loaded, blocked, braced on board carrier's equipment 
(a) at or near contractor’s plant, or (b) at the freight station, or (c) on wharf 
within reach of ships loading tackle (where material will originate within or 
adjacent to a port area and is adaptable to water movement.) 
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(2) Emergency orders requiring immediate delivery will specify shipment to 
be made by express with charges to be prepaid by the contractor. Payments for 
such express charges will be reimbursable to the contractor. The original receipt 
showing payment to the express company should be attached to the contractor's 
invoice when submitted. 

(3) In the event that the ordering activity deems it more feasible to have 
the material picked up at the contractor’s plant by Government truck, the prices 
as indicated under f.o.b. origin shall apply and empty cylinders shall be delivered 
to contractor’s plant at Government expense. 


(4) Bidder to state the following : 
(a) Location of plant __._»_ EE EEEEEsss—CSFsSSsS(City and State). 
(b) Railhead or Private Siding siebitds tame in ine 
(c) Servicing Railroad (s) 
(d) Origin of Truck Shipments (state complete address) = 








ec. F.o.b. origin. Government-owned Trailer. The transportation charges for 
all empty trailers to the works of the contractor and return of all filled trailers 
to destinations specified herein shall be at the expense of the Government. 


We have been advised that award is being held in abeyance pending 
our decision in the matter. 

You protest the contemplated award of item 8-3 to Gardner on 
the grounds that the latter’s bid was nonresponsive in that it failed 
to insert its shipping point in the column provided therefor on page 
28 of the invitation, citing the above-quoted last sentence of paragraph 
3B(1) of the invitation. . 

Notwithstanding Gardner’s failure to complete the column entitled 
“Shipping Point” on page 28 of the invitation, GSA states that such 
failure did not render the bid nonresponsive since the information 
needed for evaluation of the bid was “clearly and completely set forth 
elsewhere in the bid.” In support thereof, the agency points to para- 
graph 19 of the Special Provisions, at page 11 of the invitation, 
wherein the bid stated that the “Production Point (Name and adddress 
of plant)” and “Inspection Point (Normally the shipping point)” for 
item 8-3 would both be Gardner’s plant at Hightstown, New Jersey. 
GSA. noted Gardner’s insertions in paragraph 6b(4) of the Special 
Provisions, at page 8 of the invitation, wherein Gardner stated that 
the f.o.b. origin point of all Government- and contractor-owned cylin- 
ders would be its Hightstown plant and that all truck shipments would 
originate from that point. Citing our decision B—155429, November 23, 
1964, and distinguishing our decision at 48 Comp. Gen, 593, March 13, 
1969, from the instant case, GSA has concluded that Gardner's 
bid was responsive in that a reading of its bid as a whole disclosed 
that Gardner would be “legally obligated to make deliveries at 
Hightstown.” 

One of the elements'for consideration in determining whether a low 
bid submitted on an f.o.b. origin basis is eligible for award is the 
cost to the Government of transportation to destination. We have held 
that deviations from advertised requirements may be waived as in- 
formalities provided the “deviations do not go to the substance of the 
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bid or prejudice other bidders.” In this regard, deviations affecting 
price, quantity or quality go to the substance of the bid and waiver of 
such deviations is considered to be prejudicial to other bidders and the 
competitive bidding system. See 48 Comp. Gen. 593, supra. 

In light of the foregoing, the basic issue for resolution is whether 
Gardner’s bid manifested a firm and definite offer to tender delivery 
to the Government at a particular f.o.b. origin shipping point, namely, 
its Hightstown, New Jersey, plant. It is necessary to conclude that 
its bid imposed a legal duty, without option, to utilize Hightstown, 
New Jersey, as its f.o.b. origin shipping point for delivery of the 
helium to the Government. Our decision at B-155429, supra, held that 
if a bidder fails to clearly designate an f.o.b. point of origin, where 
it is required by the terms of the invitation, this point may, in the 
proper circumstances, be ascertained from a “reading of the bid as a 
whole.” We concur with the conclusion of GSA that the reading of the 
bid in its entirety evidences a legal obligation on the part of Gardner 
to make Hightstown, New Jersey, its f.o.b. shipping point of origin. 

We feel that this conclusion is supported by the delivery provisions 
themselves. As stated previously, paragraphs 6b and c of the invitation 
contain delivery provisions applicable to f.o.b. origin bids. In the 
former, covering Government- and contractor-owned cylinders, the 
invitation provides that transportation charges for “all empty cylin- 
ders to the works of the contractor and return of all filled cylinders 
to destination specified herein” shall be at the expense of the Govern- 
ment. [Italic supplied.] In paragraph 6b(4), Gardner inserted the 
following information : 

(4) Bidder to state the following: 

(a) Location of plant Hightstown, New Jersey (City and State). 

(b) Railhead or Private Siding Private Siding. 

(c) Servicing Railroad(s) Pennsylvania. 

(d) Origin of Truck Shipments (state complete address) 140 | William 
Street, Hightstown, New Jersey. 

As quoted above, paragraph 6c covers f.o.b. origin bids involving 
the use of Government-owned trailers for shipment of helium under 
item 8-3. 

We conclude that a reading of the bid as a whole clearly evidences 
Gardner’s intention that its Hightstown, New Jersey, plant would be 
the f.o.b. origin shipping point. The words “works” and “plant” as 
used in the above-quoted invitation provisions are clearly interchange- 
able in that both words have reference to the bidder’s plant which, in 
the case of Gardner, is also its shipping point. 

This case, in our view, is distinguishable from 48 Comp. Gen. 593, 
supra, in that, there, the bidder left blank an invitation provision 
similar to that in paragraph 6b of the instant invitation, but had in- 
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serted information as to location of its plant only in connection with 
the “inspection and acceptance” provisions of the invitation. Since the 
latter entries were determined to be subject to change at the bidder’s 
option subsequent to bid opening, we held that the bidder’s failure to 
furnish its f.o.b. origin point in the place provided therefor, which, 
as we stated in the decision, was “The only place provided * * * for 
a bidder to affirmatively show its compliance with the f.o.b. origin 
requirements,” rendered the bid nonresponsive. Here, we conclude 
that, under the invitation, Gardner was able to show in more than one 
place provided in the invitation compliance with the advertised f.o.b. 
origin terms. See, in this regard, 48 Comp. Gen. 689, April 23, 1969. 
Accordingly, your protest is denied. . 


[ B-168768 J 


Courts—Judges—Survivorship Benefits—Deposits in Civil Service 
Retirement and Disability Fund 


A judge of the United States Tax Court with prior Government service who 
elects to receive retired pay under 26 U.S.C. 7447(d) may not have the payments 
he made into the Civil Service Retirement and Disability Fund form the basis 
for a survivor’s annuity under section 7448(ly) of the Internal Revenue Code 
should he not apply for the refund of his deposits to the fund that is authorized 
in section 7447(g)(2)(C), in view of his statutory entitlement to refund upon 
election of retired pay under the Internal Revenue Code and the provisions in 
the statute, Public Law 91-172, which amends 26 U.S.C. 7447(g), that exclude 
him from entitlement to a civil service retirement annuity, including a survivor’s 
annuity, and from the requirement to contribute to the Civil Service Retirement 
and Disability Fund. 


Courts—Judges—Survivorship Benefits—Procedure to Obtain 


A judge of the United States Tax Court with prior Government service who 
elects retired pay under 26 U.S.C. 7447(e) may obtain immediate survivor's 
protection under section 7448 of the Internal Revenue Code upon making at the 
time of his election the applicable deposits in the Tax Court survivor’s annuity 
fund for the 5-year period immediately preceding the date of election—the period 
to include all the service he performed as a judge plus so much of his prior 
service subject to the civil service retirement system that is necessary to com- 
plete the 5-year period. However, to obtain maximum survivor protection, the 
judge must make deposit. to the fund for all the service for which he claims 
credit, and any service in excess of 5 years for which he does not make a deposit, 
the survivor’s annuity must be reduced in accordance with section 7448(d). 


Courts—Judges—Retirement—Termination Prior to Eligibility 


Upon termination of the services of a judge of the United States Tax Court 
prior to eligibility for retirement under 26 U.S.C. 7447, the judge who had prior 
service subject to the civil service retirement laws may again acquire coverage 
under the civil service retirement system if upon reemployment in a position 
subject to the system, he redeposits to the Civil Service Retirement and Dis- 
ability Fund any refunds received from the fund and under section 7448, with 
interest from the date of refunds to date of redeposit, and the service involved 
may be recredited for civil service retirement purposes, but in no case may the 
deposit exceed that normally required under the Civil Service Retirement Sys- 
tem. In the absence of reemployment, the question of reinstating coverage under 
the system is for submission to the Civil Service Commission. 
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To the Honorable William H. Quealy, Tax Court of the United States, 
February 25, 1970: 


We refer again to your letter of January 6, 1970, concerning your 
retirement entitlement should you elect in accordance with 26 U.S.C. 
7447 (e) to receive retired pay under 7447(d). You point out that you 
were appointed Judge of the United States Tax Court on October 1, 
1969, for a term expiring on June 1, 1972. You say you had prior 
Government service consisting of employment by the House of Repre- 
sentatives from January 1, 1962, to September 30, 1969 ; active military 
service in the United States Army from March 3, 1942, to Novem- 
ber 24, 1945, and slightly more than one additional year in other 
Federal employment. You also point out that contributions have been 
made to the Civil Service Retirement and Disability Fund for all of 
your prior service except active military service. 

You request our advice upon the following specific questions: 


(1) whether such election, without the making of any application for 
payment of the lump sum credit provided for in section 7447(g)(2)(C), 
results in the disqualification of such prior payments to the Civil Service 
Retirement Fund for purposes of determining the survivor’s benefit under 
section 7448(d) and section 7448(h) of the Internal Revenue Code; 

(2) if you conclude that such election under section 7447 (e), with or with- 
out application for refund under section 7447(g) (2) (C), precludes consider- 
ation of prior payments under the Civil Service Retirement Act for purposes 
of determining entitlement of a survivor to an annuity under section 7448(h), 
whether such entitlement may be obtained by depositing in the Tax Court 
survivor’s annuity fund the salary deductions required by the Civil Service 
Retirement Act for a period of not less than five years immediately preceding 
October 1, 1969; and 

(3) if my service as a Judge is terminated prior to becoming eligible for 
such retirement, will such election under section 7447(e) preclude me from 
reinstatement under the Civil Service Retirement Act? 


Section 954(c) of Public Law 91-172 amends subsection (g) of 26 
U.S.C. 7447 by striking out paragraphs 2, 3, and 4 thereof and sub- 
stituting in lieu thereof the following language: 


(2) EFFECT OF ELECTING RETIRED PAY.—In the case of any individual 
who has filed an election to receive retired pay under subsection (d)— 

(A) no annuity or other payment shal] be payable to any person under 
the civil service retirement laws with respect to any service performed by 
such individual (whether performed before or after such election is filed 
and whether performed as judge or otherwise) ; 

(B) no deduction for purposes of the Civil Service Retirement and Dis- 
ability Fund shall be made from retired pay payable to him under subsection 
(da) or from any other salary, pay, or compensation payable to him, for any 
period beginning after the day on which such election is filed; and 

(C) such individual shall be paid the lump-sum credit computed under 
section 8331(8) of title 5 of the United States Code upon making application 
therefor with the Civil Service Commission. 


The effect of the quoted section is to exclude prior service covered 
by the civil service retirement laws from forming the basis for any 
civil service retirement annuity, including a survivor’s annuity, in the 
case of any judge who files an election to receive retired pay under 
section 7447(d). Also, it provides that no contributions be made to the 
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Civil Service Retirement and Disability Fund for any period after 
the day on which such election is filed and it confers a right on an 
individual electing to receive retired pay under 7447(d) to be paid in 
a lump sum the amounts credited to his account in the Civil Service 
Retirement and Disability Fund. 

While it is not expressly stated therein, it is our view that the 
amended subsection (g) contemplates that the contributions made to 
such fund shall no longer form the basis for determining the amount 
of a survivor’s annuity under section 7448(h) of Title 26, United 
States Code since a judge electing to receive retirement benefits under 
7447(d) now is vested with a statutory entitlement to refund of those 
contributions. In this connection we note that section 7448 (d), enacted 
October 4, 1961, provided that no deposit shall be required from a 
judge—to obtain credit in the computation of a survivor's annuity 
under section 7448—for any year with respect to which deductions 
from his salary were actually made under the Civil Service Retire- 
ment Act. The reason for such a provision is explained on pages 6 
and 7 of S. Rept. No. 730, August. 14, 1961, which accompanied H.R. 
4317, subsequently enacted as Public Law 87-370, as follows: 

* * * However, the civil service retirement system was for many years the 
only retirement system available to judges of the Tax Court, and, until enact- 
ment of this section, has been the only system affording them survivorship 
protection. As a result, a number of the judges of the Tax Court have been 
making substantial contributions at the regular 6% percent rate to the civil 
service retirement system for many years. In order to elect the benefits of the 
system provided by this section, such judges must waive their rights to any 
benefits under the civil service system, including their right to refund of their 
civil service contribution, It is not practical to provide for a transfer of amounts 
previously contributed by judges to the civil service fund from that fund to the 
new fund created by this section. Therefore, if it were not for the special pro- 
vision referred to, a judge would be required to contribute again with respect 
to the same service. No similar problem was involved in connection with Public 


Law 973 because members of the judiciary generally were not afforded coverage 
under the civil service retirement system. [Italic supplied. | 


In other words, the provision requiring no deposits for periods for 
which civil service retirement deductions were made was predicated 
upon the fact that such deductions were required to remain in the 
Civil Service Retirement and Disability Fund without any compen- 
sating benefit under the civil service retirement system. 

We also note under 26 U.S.C, 7448(h), before a survivor's annuity 
was payable, that either salary deductions in accordance with 7448 (c) 
or deposits in accordance with 7448(d) must have been made for the 
last 5 years of service or in lieu thereof contributions must have been 
made to the Civil Service Retirement and Disability Fund for such 
period. Here again it is our view that allowing credit for contributions 
made to the Civil Service Retirement and Disability Fund was pred- 
icated upon the fact that at the time such contributions were re- 
quired to remain forever in such fund. 
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Accordingly, in answer to your first question it is our view that the 
amounts paid into the Civil Service Retirement and Disability Fund 
which would be refundable to you should you make an election to 
receive retired pay under 26 U.S.C. 7447, may not form the basis for a 
survivor’s annuity under section 7448(h) of the Internal Revenue 
Code. 

Concerning your second question it is our view that you may obtain 
immediate survivor’s protection under section 7448 of the Internal 
Revenue Code if you make the applicable deposits in the Tax Court 
survivor’s annuity fund at the time of your election to be covered by 
7447(d) covering the 5-year period immediately preceding the date 
such election is made. This period would include all of your service as 
a judge plus so much of your prior service subject to the civil service 
retirement system as is necessary to complete the 5-year period. In 
order to obtain maximum survivor protection, however, it would be 
necessary to make deposit for all service for which you claim credit. 
For service in excess of 5 years for which no deposit is made your 
survivor’s annuity would be reduced in accordance with 7448(d). 
Question 2 is answered accordingly. 

We have been informed by the Civil Service Commission, which is 
the agency of the Government vested with the statutory responsibility 
to administer the civil service retirement provisions contained in Title 
5, United States Code, that should your service as a judge terminate 
before you are eligible to retire under section 7447, you may again 
acquire coverage under the civil service retirement system. The Com- 
mission points out that if you again are employed in a position sub- 
ject to the system you may redeposit to the Civil Service Retirement 
and Disability Fund any refunds you may have received from such 
fund and under section 7448 with interest from the date of the refunds 
to the date of redeposit and have this service recredited for civil service 
retirement purposes. The Commission also points out that the re- 
deposit would not in any case exceed that normally required under 
the civil service retirement system. We point out, however, that the 
Civil Service Commission did not advise us specifically whether in 
the absence of your reemployment in a position subject to the civil 
service retirement system your coverage under such system would be 
reinstated. If this is the situation to which your question relates we 
suggest that it be referred to the Commission for an authoritative 
determination. 

A copy of this letter is being sent to the Administrative Officer of 
the Tax Court of the United States. 
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Subsistence—Per Diem—Hours of Departure, Etc.—Rendezvous 
Location 


An employee who drove his privately owned automobile to a rendezvous location 
from where he traveled in the privately owned automobile of another employee 
to their temporary duty station may be paid per diem computed on the basis of 
travel from the time of departure from his home to his return pursuant to sec- 
tion 6.9¢c(2) of the Standardized Government Travel Regulations, even though 
the section does not precisely apply to the situation, for had the employee driven 
his automobile the entire distance to the temporary duty station or been picked 
up at his residence, per diem would have begun to run from the time of de- 
parture from his residence. The per diem payable is for computation under 
paragraph C8101-2c of the Joint Travel Regulations at the $11.80 rate pre- 
scribed for travel for a period of less than 24 hours but more than 10 hours 
where the use of lodgings was not required. 


Subsistence—Per Diem—Rates—Increases—Administrative Im- 
plementation 


The increase in the maximum per diem rate for travel within the limits of the 
continental United States from $16 to $25 that is authorized by Public Law 
91-114, approved November 10, 1969, and prescribed by paragraphs 8101-1 and 
8101-2 of the Joint Travel Regulations is a mandatory increase and the $25 rate 
may only be reduced by administrative action under the special circumstances 
provided in paragraph C8051 of the regulations, and, therefore, agency rates of 
per diem that are in contravention of those-prescribed by the regulations are 
ineffective. 


To Lieutenant E. C. Crawford, Department of the Navy, February 27, 
1970: 


This is in reply to your letter of January 12, 1970, reference D50: 
ECC 4650, requesting a decision as to the proper method of comput- 
ing per diem on travel vouchers submitted by three employees of your 
agency. 

The record indicates that each of the employees was assigned to 
temporary duty and authorized to travel from his home or Wash- 
ington, D.C., to Dahlgren, Virginia, by privately owned automobile 
as more advantageous to the Government. Each of the employees 
traveled by automobile from his home to the Landmark Shopping 
Center, Virginia, where he met another employee and rode with the 
latter to and from Dahlgren. At the end of the day each drove from 
the shopping center to his home. You request our decision as to 
whether allowable travel time for the purpose of paying per diem in 
lieu of subsistence should be computed from the time each employee 
traveled from his home until he returned thereto or from the time he 
traveled from the shopping center and returned thereto. 

Section 6.9 of the Standardized Government Travel Regulations 
provides in pertinent part as follows: 

ce. Generally for computing per diem allowances official travel begins when the 


train, airplane, boat, or other conveyance is scheduled to depart from its depot, 
airport, or dock and ends when the train, airplane, boat, or other conveyance 
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actually arrives at its depot, airport, or dock at the conclusion of a trip. How- 
ever, the following exceptions are authorized: 


* * * + * * * 


““(2) When a traveler uses an automobile or other nonscheduled means of trans- 
portation between his office, home, or other point of departure and a temporary 
duty station, official travel begins at the time the traveler leaves his home, office, 
or other point of departure and ends when the traveler returns to his home, 
office or other point by automobile or other nonscheduled conveyance at the 
conclusion of his trip. * * * 


Paragraph C10157 of the Joint Travel Regulations, Volume 2, pro- 
vides in pertinent part as follows: 


1. ADVANTAGEOUS TO THE GOVERNMENT. When travel by a privately 
owned conveyance is advantageous to the Government, reimbursement will be 
computed at the authorized mileage rate for the authorized highway distance 
and per diem will be computed for the actual travel time as provided by par. 
C10155-1. * * * 


The regulations do not appear to apply precisely to the situation 
where an employee travels by privately owned automobile to a ren- 
dezvous location for the purpose of traveling to a temporary duty 
station in the privately owned automobile of another employee. How- 
ever, we point out that had the employees driven their automobiles 
for the entire distance to the temporary duty station or had the other 
employee picked them up at their residences the per diem would have 
begun to run from the time of departure from the residences. There- 
fore, our view is that the allowable travel time in these cases should 
be computed from the time each employee traveled from his home 
to the time he returned thereto. 

We note that the travel in each instance was performed after the 
passage of Public Law 91-114, approved November 10, 1969, 5 U.S.C. 
5702, which increased the maximum per diem for travel within the 
limits of the “continental United States” from $16 to $25, and that 
two employees were authorized per diem at the rate of $22.00 per day 
in accordance ALNAV 17 & CNM Spditr dtd 11/21/69.” The third 
employee was authorized per diem at the rate of $25 per day. We also 
note that in each instance the travel time was for a period of less than 
24 hours (but more than 10 hours) and the use of lodging was not 
required. In our decision, 49 Comp. Gen, 493, February 12, 1970, we 
held that agency rates of per diem, which are in contravention of those 
prescribed by the Joint Travel Regulations, are ineffective. Para- 
graph C8101-2c of the Joint Travel Regulations provides that when 
temporary duty is completed in less than 24 hours from time of 
departure to time of return to the permanent station and the use of 
lodging is not required, a per diem rate of $11.80 is prescribed. Ac- 
cordingly, the per diem should be computed at the rate of $11.80, 

The vouchers which are returned herewith should be handled in 
accordance with the above. 
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Agents—Of Private Parties—Evidence—Time for Submitting 


A low bid signed by the president of a company in receivership, where the power 
of attorney from the receiver authorizing the president to sign the bid was sub- 
mitted after bid opening, is nevertheless a responsive bid. The rule that evi- 
dence of agency must be submitted before bids are opened is too restrictive in 
view of the fact that should a principal establish a bid was submitted on his 
behalf by an unauthorized individual the Government not only would have a 
possible cause of action against that individual, who no doubt would challenge a 
false disavowal of his authority, but in addition has ample means to protect 
itself against fraudulent practices by bidders. However, evidence of agency sub- 
mitted before bid opening would avoid challenges of proof of agency. 48 Comp. 
Gen. 369, modified. 

Bonds—Bid—Individual Sureties v. Corporation 


The fact that individual sureties are on a bond rather than a corporation does 
not make the bond submitted with a low bid unacceptable. Individual sureties 
are permitted pursuant to paragraph 10-201.2 of the Armed Services Procure- 
ment Regulation, provided they are financially responsible persons, and, there- 
fore, where the individual sureties on the bid bond furnished by the low bidder 
are solvent and have undertaken to guarantee that the principal named in the 
bond will execute the contract identified in the bond if accepted by the Govern- 
ment, the bid bond is considered sufficient on the strength of the individual 
sureties. 


To the Secretary of the Army, March 2, 1970: 


We refer to the report dated August 22, 1969, from your Department 
concerning the protest by Square Deal Trucking Company, Incorpo- 
rated, against the proposed award of a contract to Baldwin Trash 
Company under invitation for bids No. DABGO3-69-B-0049 issued 
May 7, 1969. 

The subject invitation covers refuse collection at the Fort Lesley J. 
MeNair installation for Fiscal Year 1970. Bids were opened on June 3, 
1969, and the low bid was submitted by Baldwin Trash Company, 
Incorporated, in the amount of $27,000. The second low bid was sub- 
mitted by Square Deal in the amount of $29,400. 

On June 4, 1969, the day after the bid opening, Square Deal pro- 
tested against award to the low bidder, Baldwin, based on the fact that 
the bidder was in receivership. It appears that on January 31, 1969, a 
receiver was appointed by the United States District Court, District 
of Columbia, for the Baldwin Trash Company. The record also shows 
that by a notarized power of attorney dated May 16, 1969, the receiver 
authorized Mr. Horace G. Baldwin to sign Government bids for the 
Baldwin Trash Company. However, this information came to the at- 
tention of your Department after the bid opening. The Baldwin bid 
dated May 21, 1969, and the accompanying bid bond, were signed by 
Horace G. Baldwin as President of the Baldwin Trash Company, Inc., 
and a signed statement was furnished by the Secretary of the Baldwin 
firm attesting to Mr. Horace G. Baldwin’s authority to sign the bid in 
question. But the May 16 power of attorney from the receiver author- 
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izing Mr. Baldwin to sign the bid was not included with the bid, and 
it is reported by your Department that the contracting officer was not 
aware of the Baldwin receivership until after the bid opening, when 
Square Deal filed its protest. It is further reported that the Baldwin 
receivership was not communicated to the contracting officer while two 
other contracts with Baldwin were being performed. On those two 
existing contracts, your Department advises that payment was made to 
the Baldwin Trash Company, and problems which developed on the 
contracts were corrected by Mr. Horace G. Baldwin. In addition, it is 
reported that the required refuse services at Fort McNair are being 
performed by the incumbent contractor, Baldwin Trash Company, 
pending this protest. 

Square Deal refers to paragraph 2(b) of the invitation instructions 
and conditions (GSA Standard Form 33A July 1966) which states 
that “Offers signed by an agent are to be accompanied by evidence of 
his authority unless such evidence has been previously furnished to the 
issuing office.” It contends that Baldwin’s bid is nonresponsive because 
Mr. Baldwin’s authority to sign the bid in question was not established 
prior to bid opening as required by paragraph 2b, and that the com- 
pany’s bid bond neither binds a proper principal nor provides proper 
protection by a surety corporation. 

Your Department believes the protest has merit. It concludes that 
even if Mr. Baldwin had authority to bind the receiver to the bid, he 
had no such authority under the May 16 power of attorney with 
respect to the bid bond. On this matter, your Department cites our 
decision B-167282, August 11, 1969, involving a bid bond signed by 
Mr. Baldwin for Baldwin Trash Company under a Navy procurement 
issued May 22, 1969. As noted by your Department, we stated in that 
decision to Baldwin Trash Company that the receiver’s failure to 
sign the bond “would appear to be sufficient in itself to warrant a con- 
clusion that the bid, as submitted, was not responsive to the invitation 
for bids in a material respect.” 

We do not believe, however, that our prior decision should be con- 
sidered controlling on the bid bond issue. The Navy in that case had 
rejected all bids on the basis that the bid prices were excessive. Bald- 
win protested, contending that ics bid price was not excessive. We 
rejected Baldwin’s contention and, as an additional response to Bald- 
win, we made the statement quoted above. In the preceding comments, 
we stated in effect that even if the Navy had not canceled the invita- 
tion, there would be the question whether Baldwin’s bid bond would 
have been sufficient in view of the fact that the receiver had not signed 
the bid. Thus, it is clear from the full context of the decision that our 
statement regarding the bid bond was not in the nature of a holding 
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and should not be considered binding in this case. (It should also be 
noted that B-167282 has been reopened at the request of Baldwin.) We 
are of the opinion that Baldwin’s bid bond may be regarded as suffi- 
cient on the strength of the individual sureties. Square Deal has 
correctly noted that the surety on the bond is not a corporation. How- 
ever, individual sureties are permitted, providing they are financially 
responsible persons. See Armed Services Procurement Regulation 
10-201.2. We are advised by your Department that the sureties on the 
Baldwin bid bond are solvent. They have undertaken to guarantee that 
the principal named in the bond (Baldwin Trash Company), will 
execute the contract identified in the bond, if accepted by the Govern- 
ment. We see no reason why this bond is not acceptable. 

The more troublesome question, in our opinion, concerns the suffi- 
ciency of the Baldwin bid. On this question we are referred by Square 
Deal to our decision at 48 Comp. Gen. 369 (1968). In that decision we 
upheld the right of a contracting officer to reject a low bid signed by 
an individual in the capacity of an agent, in the absence of evidence 
submitted with the bid of the agent’s authority to bind the principal 
to the bid. After the bid opening the agent did establish that he was 
authorized to bid for the principal. Nevertheless, we concluded that, 
as provided by paragraph 2b of SF 33A, such evidence must be sub- 
mitted by bid opening. We stated that if evidence of the agency were 
allowed to be submitted after bid opening, the principal would be in 
a position to make an election either to affirm the bid or to claim that 
the bid was submitted in error by a person not authorized to enter 
into contracts on his behalf. In order to avoid such a situation, we 
concluded that evidence of agency must be submitted before bids are 
opened. 

Square Deal contends that the rule in 48 Comp. Gen. 369 is equally 
applicable in this case. It points out that under the Court order con- 
trol of the Baldwin Trash Company was placed in the hands of the 
receiver. It further points out that, while Mr. Horace C. Baldwin was 
authorized by the receiver to act as an agent for the corporation in 
signing Government bids, evidence of this authority was not furnished 
to the Government until after the bid opening. Thus it concludes that 
the Baldwin bid may not be accepted. 

We believe the rule stated in 48 Comp. Gen. 369 may be too restric- 
tive. We see no reason to prohibit the furnishing of proof of agency 
after bid opening. In that case we expressed a fear that some princi- 
pals might take advantage of such a rule. We now believe this fear is 
unfounded. If a principal should establish that a bid was submitted 
on his behalf by an individual not authorized to enter into contracts 
for him, the Government would have a possible cause of action 
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against such unauthorized individual. See Restatement of Agency, 
section 329, 330. Therefore, it can be expected that any false disa- 
vowals of an agent’s authority by his principal would not go unchal- 
lenged by the agent. In any case, the Government has ample means to 
protect itself against fraudulent practices by bidders. Our rule at 
48 Comp. Gen. 369 is accordingly modified. 

However, we still advise agents signing bids to comply with the 
provision in paragraph 2(b) of SF 33A, by submitting proof of 
agency before bid opening. By following this procedure, the bidder 
and his agent can avoid challenges from other bidders and problems 
of proof before the contracting officer. If, for example, an agency 
relationship is based on an oral agreement, the bidder may not be able 
to establish to the contracting officer’s satisfaction that the individual 
signing the bid was authorized to do so at the time of bidding. In the 
instant case, however, this burden of proof has been met by Baldwin 
Trash Company. We therefore conclude that the low bid may be 
accepted. 

In view of our conclusion, there is no need to consider whether 
Square Deal qualifies for this procurement as a small business concern. 

























[B-168828] 


Contracts—Mistakes—Government’s Fault—Correction 


An error made in the slope percentage factor used in computing redetermined 
stumpage rates under a timber sale contract may be corrected retroactively and 
the contractor credited with the overpayment that resulted from the Govern- 
ment’s unilateral error, as no disagreement exists concerning the correct slope 
percentage to subject the correction to the limitations of the disputes clause of 
the contract, nor is the retroactive modification of the contract subject to the 
regulation that timber sale contracts may be modified only when the modification 
applies to the unexecuted portions of a contract and will not be injurious to the 
United States, as an exception to the rule that a contract may not be modified 
except in the Government’s interest may be made to correct a unilateral error 
by the Government. 


To the Secretary of Agriculture, March 2, 1970: 

Reference is made to a letter (2430) dated January 15, 1970, with 
enclosure, from the Deputy Chief of the Forest Service requesting our 
opinion on a proposed amendment to a timber sale contract which 
would effect a downward adjustment of stumpage rates retroactive 
to April 1, 1969. 

On May 10, 1966, the Rio Beaver timber sale was awarded to the 
Ketchikan Pulp Company (Ketchikan). The contract, as amended, 
required that stumpage rates be redetermined as of April 1, 1969. 
Preparatory to redetermining the rates, the Forest Service appraised 
the terrain on which the timber sale was located and determined the 
slope of the area to be 42 pertent. However, in computing the new rates 
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a 30-percent slope factor was erroneously used. As a result of this error, 
the redetermined stumpage rates are greater than they should be and 
Ketchikan is paying more for the timber than was contemplated. 

To rectify this error, which it admits was its fault, the Forest 
Service plans to amend the contract in the manner above indicated 
and to give Ketchikan credit for the amounts already overpaid. The 
delay in amending the contract prior to this time is apparently attrib- 
utable to the belief held by the Forest Service that, since the error was 
not discovered by Ketchikan until after the time for appeal prescribed 
by regulation (36 CFR 211.30) had expired, it was precluded from 
taking remedial action. 

In this connection, subsection B8.5 of the timber sale contract 
entitled “Disputes” provides in pertinent part : 

Except as otherwise specifically provided, it is the intent of this contract that 
Purchaser and Forest Service shall agree upon the interpretation and perform- 
ance of this contract. Upon failure to reach an agreement on a question of fact, 


the decision of the Forest Service shall prevail within the limitations of law 


(41 U.S.C. 821, 822) and subject to appeal under the Regulations of the Secretary 
of Agriculture (36 C.F.R. 211.20 et seq.). 


The disputes clause obviously contemplated appeals if, and only 
if, the parties failed to agree on questions of fact. However, we per- 
ceive no disagreement in this case since both the Government and 
the contractor accurately ascertained the percentage of slope and have 
never disagreed in the matter. Since the erroneous stumpage rates 
resulted solely from the Government’s negligent use of an erroneous 
slope percentage in its computation of redetermined rates, we believe 
that rectification of the error is not subject to the limitations of the 
disputes clause of the contract. 

In view of 36 CFR 221.16, a retroactive modification of the contract 
would appear to be objectionable. That regulation provides: 

(a) Timber sale contracts may be modified only when the modification will 
apply to unexecuted portions of the contract and will not be injurious to the 


United States. Modifications permitted by this section may be made by the 
officer approving the sale, by his successor, or by his superior. 


However, we do not believe that the corrective action proposed 
falls squarely within the purview of this provision. What is involved 
here is a correction of a unilateral error made by the Forest Service 
in an internal computation of timber rates which was not contributed 
to or caused by any act of the contractor. While, as a general rule, 
a contract may not be modified except in the Government’s interests, 
we believe an exception to the rule properly may be made to correct a 
unilateral error of the Government to provide for the payment of 
proper redetermined rates in accordance with the standard methods 
of the Forest Service as contemplated by section B3.81 of the contract. 
A contractor who is contractually bound to a rate determination is 
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entitled to have such determination made upon a correct factual basis 
and, if such determination is arrived at by application of data which 
is not factually accurate, the rate determinating agency should 
make such adjustments as may be necessary to reflect the proper 
application of correct data based on its standard rate methods. 

Accordingly, the scheduled rate determination of May 6, 1969, 
effective April 1, 1969, should be adjusted to reflect the correct 
slope percentage figure and such corrected stumpage rate should be 
regarded as effective on and after April 1, 1969, in the administration 
of the contractor’s timber sales account. 


[B-168157] 


Leases—Repairs and Improvements—Government’s Obligation 


The repair of window breakage by vandals and otherwise in a _ building 
occupied as a post office under a 30-year lease that exempted the lessee, the 
Government, from liability to repair damages caused by “acts of a stranger” 
is the responsibility of the lessor, even if the lease does not provide affirma- 
tively that the lessor shall be liable for such repairs. On the basis of the 
absence of “Federal law” on the issue, conflict in State court decisions as 
to the legal liability of the lessee, the length of the lease term, the purpose 
for which the premises were leased and the lease provisions relating to repairs, 
the exceptions to the Government’s liability for repairs should be strictly 
applied and the Government as lessee exempted from liability to make the 
repairs, except for the breakage not caused by vandalism. 


To Lloyd S. Jacobson, March 3, 1970: 


Further reference is made to your letter of October 17, 1969, with 
enclosures, requesting, on behalf of Harry N. Forman and Rose C. 
Forman, our decision regarding their liability as lessors for repairs 
to the Muncie, Indiana, Post Office. 

The lease, dated October 3, 1963, provided that the Post Office 
Department would lease certain premises situated in Muncie, Indiana, 
and owned by the lessors, for a period of 30 years at an annual 
rental of $72,600, payable in equal installments at the end of each 
calendar month, The lease further provided for six 5-year renewals 
at the option of the Government at rentals ranging from $60,000 
to $40,000 per annum. 

By letter of September 30, 1969, the lessors were informed by the 
postmaster of the leased facility of broken windows caused by various 
acts of vandalism amounting in the aggregate to estimated replace- 
ment costs of $621.26. It appears that two of the breakages were 
caused by BB gun pellets while as to the third breakage there was 
no evidence of vandalism. You state, in effect, that while the lease 
provides (in paragraph 7(a)) that the Government has no liability 
to repair damages caused by “acts of a stranger,” the lease does 
not provide affirmatively that the lessor shall be liable for such 
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repairs. You contend that the lease must be interpreted under applica- 
ble Indiana law, and you cite both Indiana and other authorities for 
the proposition that a lease provision exempting the lessee from mak- 
ing repairs necessitated by specific causes does not obligate the lessor 
to make such repairs. In essence, therefore, it is your position that 
although the breakages were caused by acts of third persons, which 
is an exception to the Government’s repair responsibility, there is 
no provision in the lease that the lessor must make such repairs, 
and that under the Indiana law there would be no liability on the 
landlord in the absence of an express covenant. In this regard, you 
refer to 51c C.J.S. 966, Landlord and Tenant, § 368(9), which states 
as follows: 


A tenant’s covenant to repair may be limited in nature and extent, and the 
exceptions of particular repairs in the covenant will be observed; but the 
fact that the tenant agrees to make specified repairs will not impose on the 
landlord the obligation to make repairs not so specified, nor does an agreement 
exempting the tenant from making repairs necessitated by specified causes 
obligate the landlord to make such repairs. 

In construing the meaning of the covenant in a lease obligating 
the Government, as a lessee, to maintain the premises, the applicable 
law is Federal rather than State, although in the absence of cases in 
point, the courts may properly turn for guidance to the general law 
of landlord and tenant. See Brooklyn Waterfront Terminal Corpo- 
ration v. United States, 117 Ct. Cl. 62, 90 F. Supp. 943, 948 (1950). 
The issue presented here has not been, as far as we have been able 
to ascertain, resolved by application of “Federal law.” The State 
court decisions annotated at 51c C.J.S., Landlord and Tenant, § 368(9), 
are in conflict as to the legal liability of the lessee in similar situa- 
tions. There is, however, some authority for the proposition that 
where a lease stipulates that the lessee will make all necessary repairs, 
with certain specified exceptions, the lease exempts the lessor from 
making any repairs other than those expressly excepted, but not 
from making repairs if they are needed and called for by the lessee. 
See Jersey Silk & Lace Stores v. Best Silk Shops, 235 N.Y.S. 277 
(1929) ; Cf. Ferro v. Ferrante, 240 A. 2d 722 (1968). However, con- 
struing all provisions of the lease together, considering the length 
of the lease term and the purpose for which the premises were leased, 
and the lease provisions relating to repairs, we think it reasonable 
to conclude that the exceptions to the Government’s liability for 
repairs should be strictly applied. With this broad view in mind, 
it is clearly indicated that the lessor is obligated to make any repairs 
as to which the lessee is exempted from liability. 

It is highly improbable that the parties could have intended to leave 
any significant category of needed repairs in limbo to go unmade or 
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simply to be made by the party most needful of them. Under almost 
any circumstances, the party most needful of effecting prompt repairs 
would be the lessee, and it would be inconsistent and illogical to exempt 
the Government from making broad categories of repairs while at the 
same time requiring the Government to pay for such repairs if it 
wanted repairs made. Under paragraph 7 (a) of the lease, there are only 
two kinds of repair for which the lessor is responsible ; those for which 
the Government is exempted from liability, such as damages caused by 
acts of a stranger, and those required due to defects in building con- 
struction, as to which notice is given the landlord within the first year 
of the lease term. To hold otherwise would defeat entirely the Govern- 
ment’s exemptive rights which are supported by the lease consideration 
over a 30-year term. 

Accordingly, the cost of repairs ($482.05) to broken windows caused 
by “acts of a stranger” is an obligation of the lessor under the lease 
terms. See 20 ALR 2d 1331. However, the cost of repairing a window 
($139.21) as to which there is no evidence of vandalism is an obligation 
of the Government under paragraph 7 (a) of the lease. 

The Post Office Department is being advised of this decision. 


[B-167025] 


Contracts—Specifications—Samples—Tests to Determine Product 
Acceptability 


Under an invitation for bids that contained provisions for the submission of bid 
samples as part of the bid, and for inspection of production samples by the Gov- 
ernment prior to delivery and by the contractor to insure that the delivered prod- 
uct was “manufactured and processed in a careful and workmanlike manner, in 
accordance with good practice,” a bid that submitted acceptable samples but took 
exception to production sample inspection due to the lack of standard test equip- 
ment in the industry to assure the finished product would meet the Government’s 
test, and offered to measure performance on the basis of the specifications and to 
meet the workmanship standards the inspection was intended to insure, was a 
qualified bid as it eliminated the requirement that the Government’s test results 
would control and imposed a different standard of product acceptability. 


Contracts—Protests—Consideration Mandatory 


A telegram by an unsuccessful bidder stating the intent to protest to the United 
States General Accounting Office should a contract award be made to the low bid- 
der alleged to have qualified its bid, and advising a supporting letter would follow, 
should have been treated as a protest and the award made to the low bidder the 
day before receipt of the promised letter withheld until the dispute was resolved, 
particularly in view of the fact the protestant’s declaration of intent to file a 
protest with GAO in the event of a contract award, was sufficient standing alone 
to require the conclusion that the telegram constituted a protest. However, the 
contract having been substantially performed, it would not be in the best interests 
of the Government to require cancellation of the contract. 


To the Secretary of the Air Force, March 5, 1970: 


Reference is made to letter AFSPPOA of October 7, 1969, from the 
Chief, Procurement Operations Division, Directorate of Procurement 
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Policy, Deputy Chief of Staff, Systems and Logistics, and to previous 
correspondence, reporting on the protest of the Ampex Corporation 
against the award of a requirements contract to the Minnesota Mining 
and Manufacturing Company (3M) under invitation for bids (IFB) 
No. F08650-69-B-0073, issued by the Air Force Eastern Test Range, 
Base Procurement Branch, Patrick Air Force Base, Florida. Subse- 
quent correspondence was received from both Ampex and 3M and in- 
formal discussions were conducted in our Office with representatives 
of 3M. 

The invitation was issued on April 2, 1969, for the furnishing of es- 
timated quantities of four different instrumentation tapes. The invita- 
tion specified that only one award would be made for all items and in- 
cluded the following provisions: 


PART ITI—BID SAMPLES (1965 OCT) 


a. Bid samples, in the “quantities, sizes, ete., required for the items so indicated 
in this Invitation for Bids, must be furnished as a part of the bid and must be 
received before the time set for opening bids. * * * 

at Me & + * + * 


ec. Products delivered under any resulting contract shall conform to the approved 
sample as to the characteristics listed for test or evaluation and shall conform to 
the specifications as to all other characteristics. 
* * * * & . * * 


PART IX—INSPECTION AND ACCEPTANCE 


a. Inspec tion of Production Samples for the Government shall be performed at 
Air Force Eastern Test Range * * * Production Samples, as required, shall be 
submitted before the lot is offered for final delivery. * * * 

b. The Contractor shall perform Production Sample Inspection to insure tnat 
the delivered lot shall be manufactured and processed in a careful and workman- 
like manner, in accordance with good practice. * * * 


Two bids were received and opened on May 1, 1969. The low bid in 
the total amount of $1,344,024.72 was submitted by 3M. The other bid 
in the total amount of $1,778,569.58 was submitted by Ampex. The 3M 
bid was accompanied by a letter of transmittal which stated : 


The 3M Company is pleased to submit the enclosed original and 2 copies of our 
quotation in response to the above referenced IFB. 

The instrumentation tape product in our bid has been provided by the 3M 
Company in the past on the basis of its ability to meet specified government needs 
and has in each instance successfully met those procurement requirements. We 
believe that the 3M Brand 888 tape will in all respects meet the government’s 
operational requirements for this product. However, certain of the prescribed 
specifications concerning product sample inspection cannot be met with complete 
assurance because of the lack of standard reference test equipment within the 
industry and the resultant variables which are thereby introduced to inspection 
approval. 

Accordingly, 3M Company offers its bid with the understanding that the applica- 
ble specifications will be applied to measure contract performance on the basis of 
the comments concerning those specifications as set forth in Part 9B of the IFB 
and that 3M shall deliver a product which is “. .. manufactured and processed in 
a careful and workmanlike manner in accordance with good practice.” 


On May 5, 1969, Ampex sent the Base Procurement Branch at Pat- 
rick Air Force Base the following telegram : 
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SUBJECT : IFB F08650-69-B-0073 

AMPEX CORPORATION IS FORWARDING A LETTER TO YOUR OFFICE 
WHICH WILL INCLUDE RELEVANT LEGAL CITATIONS AND A SUMMARY 
OF THOSE ASPECTS OF THE 3-M BID WHICH CAUSE IT TO BE NON- 
RESPONSIVE TO THE SUBJECT IFB. SHOULD A DECISION BE MADE TO 
MAKE AN AWARD TO 3-M, THIS IS TO ADVISE YOU OF OUR INTENTION 
a: A FORMAL PROTEST WITH THE GENERAL ACCOUNTING OF- 

The contracting officer did not consider the telegram to be a protest 
and a contract was awarded to 3M on May 12, 1969. Ampex was advised 
by letter dated May 12, 1969, that the letter referred to in the telegram 
had not been received and that 3M’s bid had been evaluated and deter- 
mined to be responsive. It is reported that a letter from Ampex dated 
May 5, 1969, was received by the procurement office on May 13, 1969, 
the day following the award of the contract. By telegram dated May 
19, 1969, Ampex advised the contracting agency of the protest to our 
Office. The main basis for the protest is that the 3M letter accompany- 
ing the bid was a material qualification of the requirements of the IFB. 

The administrative reports indicate that the 3M letter was evalu- 
ated to determine if the language in the letter was worded so as to 
impose conditions on the Government not required by the IFB or took 
exception to a material requirement imposed by the IF'B and was con- 
sidered to have no material effect. This was because samples furnished 
with the bid were tested prior to award and found acceptable in all 
respects and paragraph “c” of part III of the invitation provided that : 

Products delivered under any resulting contract shall conform to the ap- 

proved sample as to the characteristics listed for test or evaluation and shall 
conform to the specifications as to all other characteristics. 
Since the products delivered under the contract are to conform to the 
sample which had been tested and found to be acceptable, it was be- 
lieved that the Government would be able to enforce the contract 
requirement. 

With respect to that part of the 3M letter dealing with “production 
sample inspection,” it was stated that the only responsibility that 3M 
was to have met in the area of production sample inspection was to 
“imsure that the delivered lot shall be manufactured and processed in 
a careful and workmanlike manner, in accordance with good practice.” 
The 3M letter was considered to have affirmed that responsibility. It 
was therefore the administrative position that there was no language 
in the letter under question that would detract from the obligations on 
the part of 3M to furnish a product that would be in full conformance 
with the bid samples that had been tested prior to award. 

In a letter of December 10, 1969, to our Office, 3M stated that the 
cover letter which accompanied the bid was intended to clearly state 
for the record that a lack of uniform testing equipment within both 
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the Air Force and industry laboratories would necessitate the use of 
different “production sample inspection” tests by the contractor during 
the course of contract performance. 3M considers its cover letter as 
indicating that any variables in test results between the contractor and 
the Air Force would be resolved in favor of the Government. 

Although it may be that under the contract 3M would be required 
to furnish a product conforming to the previously approved sample, 
whether the product is found to conform could very well depend upon 
the equipment which tested it. By the letter accompanying the 3M bid, 
it has indicated that because of differences between Government test 
equipment and industry test equipment no assurance could be furnished 
that the product would meet the required characteristics when tested 
by Government equipment. 3M’s letter then stated that “Accordingly” 
(in other words as a consequence) it was offering its bid with the un- 
derstanding that contract performance would be measured on the 
basis set forth in part [Xb of the invitation. Part [Xb, as indicated 
above, provides for the contractor performing production sample in- 
spection to insure that the delivered lot has been manufactured in a 
careful and workmanlike manner, in accordance with good practice. 
Part [Xb does not override the Government’s right of testing in part 
TXa and rejection on the basis of the results of Government testing. 
However, the 3M letter qualified the bid to provide that the measure 
of performance would depend upon the testing followed by the con- 
tractor in part [Xb and thus eliminated the requirement that the Gov- 
ernment’s test results would control. It follows then that if as a result 
of Government testing it was found that an article did not meet the 
specification requirements, 3M could take the position that its offer 
was made with the understanding that the acceptability of the product 
would be dependent solely upon the results produced by the part [Xb 
testing procedure. 

It therefore appears that the 3M letter was an intentional attempt to 
impose a standard of determining product acceptability different from 
that contained in the invitation. Considered on this basis, the cover 
letter submitted by 3M qualified its bid in a material respect. 

However, in view of the present posture of the case, that is, since 
the remaining period for placing orders under the contract expires on 
May 31, 1970, and the contract has been substantially performed, we 
do not believe it would be in the Government’s best interest to require 
cancellation of the contract. 

In addition to the foregoing, we believe that appropriate steps 
should be taken to insure that in the future a telegraphic message 
such as was filed with the procurement office by Ampex in this case is 
considered and handled as a protest. In our opinion, the fact that 
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Ampex advised the procurement office that it intended to protest to 
our Office in the event the award was made to 3M was sufficient stand- 
ing alone to require the conclusion that the telegram was intended to 
constitute a protest to the procurement office against an award to 3M. 


[B-168383] 


Contracts—Specifications—Failure to Furnish Something Re- 
quired—Information—Invitation to Bid Attachments 

The five of the eight bids received under an invitation for bids (IFB) to perform 
cleaning services which were not accompanied by the complete IFB and did not 
specifically identify and incorporate all of the documents comprising the IFB 
are, nevertheless, responsive bids and the low bid must be considered for award. 
The bidders signed and returned the facesheet of the invitation in which the 
phrase “In compliance with the above” has reference to the listing of the docu- 
ments that comprise the IFB and operates to incorporate all of the invitation 
documents by reference into the bids and, therefore, an award to the low bidder 
will bind him to performance in full accordance with the terms and conditions 
of the IFB. To the extent prior holdings are inconsistent with 49 Comp. Gen. 289 
and this decision, they no longer will be followed. 


To Albert S. C. Millar, Jr., March 5, 1970: 


Reference is made to your letter dated November 14, 1969, with en- 
closure, on behalf of Royal Services, Inc., protesting the award of a 
contract to any other bidder under invitation for bids (IFB) No. 
4PBE-13, ‘issued by the General Services Administration (GSA), 
Public Buildings Service, Region 4, Atlanta, Georgia. 

The invitation requested bids offering to furnish the cleaning service 
requirements at the Atlanta Regional Service Center, Chamblee, 
Georgia, for the period beginning December 1, 1969, through Novem- 
ber 30, 1970. The facesheet of the invitation, GSA Form 1467, bore a 
notation that all bids are subject to the following: 

1. The attached Bidding Instructions, Terms, and Conditions, GSA Form 1467A. 

2. The General Provisions, GSA Form 1468. 

3. The Contract Requirements. 


4. Such other provisions, terms, conditions, specifications, schedules, and 
exhibits as are attached. 


A total of eight bids was received and opened on November 12, 1969. 
The bid prices were as follows: 


John R. Chrisman & Associates, Inc. $150, 000. 00 
Amcor, Inc. 158, 296. 80 
Rice Cleaning Service 164, 991. 12 
Eastern Service Management Co. 175, 716. 00 
Space Services of Georgia, Inc. 176, 811. 36 
Royal Services, Inc. 177, 465. 00 
Crown Maintenance Company 183, 627. 00 
Hughes Bros. Cleaning & Janitorial Service 377, 230. 44 
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The bid of Hughes Bros. was determined by the contracting officer 
to be nonresponsive since the bid was not accompanied by a bid 
guarantee as required by paragraph 5 of the Special Provisions of the 
IFB. The IFB contained a cover sheet bearing the notation “7’'H/S 
INVITATION FOR BID 4PBE-13 CONSISTS OF THE FOL- 
LOWING,” and thereafter identified the documents included in the 
invitation. We are advised that Space Services submitted the com- 
plete IFB with its bid, and that your company submitted an attach- 
ment incorporating by reference each of the documents listed on the 
cover sheet. Amcor, Rice Cleaning Service, Eastern Service Manage- 
ment, and Crown Maintenance submitted bids which included only 
GSA Form 1467 (invitation, bid, and award), the schedule, cost 
evaluation sheet, and the bid bond. The contracting officer advises 
that the bid of John R. Chrisman & Associates was disassembled some- 
time after bid opening; that the award section of GSA Form 1467 was 
completed; and that a complete contract document was prepared by 
attaching the specifications and special and general conditions. This 
was done prior to the submission of your protest in anticipation of an 
award to that firm. The contracting officer, relying on memory and 
customary practices of bidders in the region, believes that the Chris- 
man bid only included forms necessary to convey the bid amount, the 
bid bond, and the requested statement of financial condition and 
experience (not required to be submitted with the IFB). At a mini- 
mum, from an examination of the record, it appears that the bid of 
Chrisman included an executed GSA Form 1467, the page entitled 
“Representations and Certifications,” and pages 1 and 2 of the schedule 
which includes its monthly bid price of $11,500. Page 1 of the schedule 
contains the following language : 

The services to be furnished, the specifications, the time and place of perform- 
ance and any other special terms and conditions applicable to the Invitation For 


Bid, are set forth below, and in the attached specifications, General Provisions 
and Special Provisions. 


* * * * * « . 

The contractor will be responsible for managing and performing efficient pro- 
grams for cleaning at the Atlanta Regional Service Center, 4800 Buford High- 
way, Chamblee, Georgia, as itemized in the attached specifications, general 
provisions and special provisions. 

You contend that none of the low bidders included a return of the 
full set of specifications, which you state are required to be returned 
with the bids. Therefore, you contend that the low bid of Chrisman, 
as well as the bids of the other apparent low bidders, must be con- 
sidered nonresponsive and that award must be made to Royal Services 
as the lowest responsive bidder. 

In our decision dated October 31, 1969, 49 Comp. Gen. 289, our 
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Office stated the following general rule governing the responsiveness 
of bidders who fail to return all portions of the IFB: 


There is no requirement in the procurement laws, in the applicable regulations, 

or in the provisions of the standard invitation for bid forms that bidders must 
return with their bids all portions of, and attachments to, the invitation in order 
to be eligible for award of a contract. In the absence of such a requirement this 
Office has held that the question to be decided, when a bidder fails to return all 
documents with his bid which were attached to the invitation, is whether the 
bidder has submitted his bid in such a form that acceptance would create a 
valid and binding contract requiring the bidder to perform in accordance with 
all of the material terms and conditions of the invitation. * * * 
Also, see Lowry & Co. v. 8. S. Le Moyne D’lberville, 253 F. Supp. 396, 
398 (1966), where the court held: “It is not necessary, in order to 
incorporate by reference terms of another document, that such purpose 
be stated in haec verba or that any particular language be used.” 

In the present case, five bids were not accompanied by the complete 
IFB and did not specifically identify and incorporate all of the docu- 
ments comprising the IFB. GSA Form 1467, signed by the bidders, 
contains the following: 

IN COMPLIANCE WITH the above, the undersigned agrees that, if this Bid 
is accepted within days (60 calendar days unless a different period is 
inserted by the bidder) from the date of opening, he will within 15 calendar 
days (unless a longer period is allowed) after receipt of acceptance by the 
Government furnish performance bond and insurance if required and, upon 
receipt of notice from the Government to proceed, thereafter provide the services 
described in the Contract Requirements, in strict accordance with all provisions 
of the Invitation as set forth below. 

The phrase “IN COMPLIANCE WITH the above” refers to the 
portion of the bid form which appeared immediately above the quoted 
paragraph and provided that all bids were subject to “(1) The 
attached Bidding Instructions, Terms, and Conditions, GSA Form 
1647A; (2) The General Provisions, GSA Form 1468; (3) The 
Contract Requirements; and (4) Such other provisions, terms, con- 
ditions, specifications, schedules, and exhibits as are attached.” See, 
in this regard, the above-quoted language appearing on page 1 of 
the schedule and the following language from 49 Comp. Gen. 289, 
supra: 

* * * it is our opinion that such references in the bid submitted by the 
low bidder clearly operated to incorporate all of the invitation documents 


into the bid, and that an award to the low bidder will therefore bind him 


to performance in full accord with the conditions set out in the referenced 
documents. * * * 


Since Chrisman submitted at least two pages of the schedule with 
its bid, which pages make reference to the material provisions of the 
IFB, it is our opinion that such references in the bid submitted by 
Chrisman operated to incorporate the essential invitation documents 
into the bid. We therefore conclude that an award to Chrisman will 
bind him to performance in full accordance with the terms and con- 
ditions of the IFB. 
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Weare therefore advising the Administrator of the General Services 
Administration that the low bid of Chrisman must be considered 
for award if proper in other respects. The holdings in B-167248, 
August 22, 1969, and 48 Comp. Gen. 171 (1968), cited by you, to the 
extent they are inconsistent with 49 Comp. Gen. 289, supra, will no 
longer be followed by our Office. 

Accordingly, your protest is denied. 


[B-168473] 






Bids—Correction—Initialing Requirement 


The failure to initial an erasure and correction of unit price in the low 
bid submitted under an invitation for an indefinite quantity of rods, where 
there was no doubt of the intended bid price and no need to question whether 
the person signing the bid effected the changes as the abstract of bids evidenced 
the price had been corrected prior to bid opening, was a minor informality 
of form that should have been waived pursuant to paragraph 2-405 of the 
Armed Services Procurement Regulation in the interest of the Government as 
the low bidder responsible for the contents of the bid submitted would be 
required to perform at the corrected bid price. 


Contracts—Awards—Erroneous—Performance 


Although the rejection of the low bid under an invitation for an indefinite 
quantity of rods was improper and the award of a contract to the second 
low bidder was unauthorized, in view of the expenses incurred by the con- 
tractor, the minimum quantity ordered under the contract may stand and 
payment made at the contract price. However, no additional orders may be 
placed under the contract, even though the bid price was computed in antici- 
pation of obtaining orders for the maximum quantity stated in the contract, 
and the contractor purchased more material than needed to fill the minimum 
quantity ordered, as the extent of contractor performance is not for considera- 
tion in deciding whether to preclude further performance where the Government 
has the right not to exercise an option to purchase. 


To the Secretary of the Army, March 5, 1970: 


Reference is made to the protest of Tompkins Products against the 
award of a contract under invitation for bids No. DAAF01-70-B- 
0133, issued by Rock Island Arsenal, [llinois. This matter was the sub- 
ject of a report dated December 18, 1969, from the Deputy Director of 
Procurement, Army Materiel Command, reference AMCGC-P. 

The invitation requested bids on an indefinite quantity of Small 
Arms Cleaning Rods. The invitation proposed to obligate the Govern- 
ment to order a minimum quantity of 23,220 rods during the contract 
year and to commit the contractor to furnish to the Government, 
when and if ordered, up to and including the quantity of supplies 
designated in the schedule as the “maximum,” 92,880 rods. The type 
of contract intended is an “Indefinite Quantity Contract” as defined 
in Armed Services Procurement Regulation (ASPR) 3-409.3. 

The file submitted with the report of December 18, 1969, indicates 
that Tompkins Products submitted the lowest bid of $1.85 for each 
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rod, but that its bid was rejected as nonresponsive to the invitation 
for failure to initial the erasure in its bid price. An award was made 
to Jeffrey-Alan Manufacturing & Engineering Corporation at a unit 
price of $1.89 and a purchase order for the entire minimum quantity 
was issued on November 19, 1969. It is noted that such action was taken 
approximately 2 months after bid opening and after two preaward 
surveys had been requested on Tompkins, as a result of which the 
company was determined to be capable of performance. 

Your report points out that initialing of erasures is required by 
paragraph 2(b) of the “Solicitation Instructions and Conditions,” 
which advises that “Erasures or other changes must be initialed by 
the person signing the offer.” The contracting officer has stated that 
his decision to reject the low bid was based upon the determination 
that failure to initial the erasure of the unit price was a material 
aspect of the bid, rather than a minor bid irregularity which could 
be waived pursuant to Armed Services Procurement Regulation 
(ASPR) 2-405. The contracting officer reasoned that no information 
was available to him to indicate that the person signing the bid 
effected the erasure and inserted the price of $1.85, or that the person 
subscribing the bid was aware of such erasure and subsequent in- 
sertion of this figure. 

Your Department has taken the position that the contracting 
officer’s decision to reject the low bid was not arbitrary, capricious 
or unreasonable and was, therefore, a proper exercise of his discretion 
in the matter. 

A determination by a contracting officer that a bid is nonresponsive, 
which as in the present case, involves interpretation of the invita- 
tion and bid and the application of pertinent provisions of ASPR, 
has been held to be a legal question which is subject to final review 
by this Office. See B-161722, January 11, 1968. Regarding the con- 
tracting officer’s determination that the low bid in the instant case 
was nonresponsive, we have consistently held that if a bidder fails 
to initial an erasure in the bid price, but the erasure and correction 
leave no doubt as to what the intended bid price is, such a bidder 
has made a legally binding offer, acceptance of which would consum- 
mate a valid contract which the bidder would be obliged to perform 
at the offered price. Under such circumstances we have concluded 
that the requirement for initialing changes is a matter of form which 
may be considered an informality and waived in the interest of the 
Government. See B-149134, September 20, 1962; B-147106(2), Sep- 
tember 25, 1961; B-148081, March 5, 1962; B-148560, April 10, 1962; 
and B-159376, August 2, 1966. 

We perceive no substantial reason in the present case for question- 
ing whether the person signing the bid effected the erasure, since 
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it is apparent from the abstract of bids that the price had been 
corrected prior to the time sealed bids were publicly opened. In 
such circumstances a bidder must be held responsible for the con- 
tents of its bid, United States v. Sabin Metal Corp., 151 F. Supp. 
683 (1957), affirmed 253 F. 2d 956 (1958), and may therefore be 
held to perform at its bid price as submitted. It is therefore our 
opinion that rejection of Tompkins’ low bid was improper. 

Turning to the effect of the improper rejection of the Tompkins 
bid on the award to Jeffrey-Alan Manufacturing & Engineering 
Corporation, the applicable procurement statute, 10 U.S.C. 2305(c), 
with which the provisions of ASPR 2-103(iv) and 2~407.1, and 
paragraph 10(a), Standard Form 334A, are consistent, requires that 
award in a publicly advertised procurement be made to that respon- 
sible bidder whose bid, conforming to the invitation for bids, will 
be most advantageous to the Government, price and other factors 
considered. As the responsible bidder who quoted the lowest price, 
Tompkins was in line for award. However, the minimum quantity 
required to be ordered under the solicitation and the contract awarded 
to Jeffrey-Alan was ordered more than 2 months ago, and your 
Department has advised us that Jeffrey-Alan has purchased all 
materials for the minimum quantity ordered and has incurred labor 
and material costs of $18,500. Having regard for the interest of 
the Government, which has been complicated and compromised by 
the fact that Jeffrey-Alan has made substantial commitments based 
on the award and is proceeding with performance, it is our opinion 
that the award of the minimum quantity should be permitted to 
stand and payment made at the company’s bid price. 

However, we have been advised that your Department will have a 
definite requirement for at least 20,000 additional items during the 
period covered by the solicitation and the Jeffrey-Alan contract. In 
this regard Jeffrey-Alan has advised this Office that its bid price was 
computed in anticipation of obtaining orders for the maximum quan- 
tity stated in its contract, and it has therefore purchased substantial 
quantities of raw materials, in addition to those which would be 
required to fill the minimum quantity ordered. While we have con- 
sistently taken into consideration the extent of the contractor’s per- 
formance in deciding whether the contractor should be precluded 
from further performance, we do not believe such matters are for 
consideration here since the Government, in any event, would have the 
legal privilege of not exercising its option to purchase the maximum 
quantity. See Dynamics Corporation of America v. United States, 182 
Ct. Cl. 62, § 74 (1968). 
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With regard to the filling of future needs of the Government, over 
and above the 23,220 rods already ordered, we perceive no legal basis 
justifying additional purchases from Jeffrey-Alan under its unauthor- 
ized contract. 

A copy of this decision has been sent to both Tompkins and Jeffrey- 
Alan. 

The file forwarded with the report of December 18 is returned. 


[B-168760] 


Transportation—Dependents—Parents—Financial Support Re- 
quirement 


An employee who incident to a permanent change of duty station has his mother- 
in-law moved by ambulance from a nursing home located at his old station to 
one in the vicinity of his new station so his wife could continue to handle the 
affairs of her mother, who although not a dependent for income tax purposes 
depends on her daughter to handle her financial and other affairs, may not be 
reimbursed the cost of the ambulance service. Even though the mother-in-law 
could be regarded as a member of the employee’s household notwithstanding she 
receives domiciliary care elsewhere, she is not a “dependent” within the mean- 
ing of section 1.2d of the Bureau of the Budget Circular No. A-56, as the em- 
ployee does not contribute to her support, and the fact that the parent relies on 
her daughter for other than financial support does not constitute her a dependent. 


To E. W. Milot, United States Department of Agriculture, March 5, 


1970: 


Your letter of December 31, 1969, reference 6540, requests our ad- 
vance decision whether you properly may certify the enclosed travel 
voucher in the amount of $285 claimed by Mr. Robert A. Harper for 
the ambulance transportation of his wife’s mother (Mrs. Fannie W. 
McWhirter) from Tallahassee, Florida, to Cleveland, Georgia, inci- 
dent to his change of station from Tallahassee to Gainesville, Georgia. 

The employee’s travel authorization dated May 7, 1969, listed the 
members of the “immediate family” authorized to travel at Govern- 
ment expense which included his wife’s mother, Mrs. Fannie W. Mc- 
Whirter, age 72. 

The primary question posed by you is whether Mrs. McWhirter is 
a dependent parent as referred to in Attachment A, Bureau of the 
Budget Circular No. A-56, Revised (June 26, 1969). Section 1.2d 
thereof provides in part that “Jmmediate family” means “members of 
the employee’s household at the time he reports for duty at his new 
permanent duty station” including “dependent parents * * * of the 
employee’s spouse.” 

Mr. Harper’s explanation of the pertinent facts and circumstances at 
the time of his change of station is as follows: 

Mrs. Fannie W. McWhirter is my wife’s mother. She has a small income and 


small capital reserve so that ‘she is not yet financially dependent for income tax 
purposes. She is, however, in every other way totally dependent upon my wife. 
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Mrs. McWhirter has one other child, a son in the U.S. Army stationed in Korea. 
Until May of 1968 she lived in my home as part of my household but at that time 
she became bedridden to the point that we could no longer care for her at home 
and she was placed in a Tallahassee, Florida nursing home. 

Since Mrs. McWhirter entered the nursing home it has been necessary for my 
wife to attend to all of her financial affairs such as banking and writing checks 
to pay her medical and other bills. Since Mrs. McWhirter has periods of senility 
when she has mental lapses she is not capable of handling her affairs personally 
and has given my wife unlimited power of attorney to handle them for her. In 
addition to handling financial affairs my wife must make decisions, based on 
doctors recommendations, concerning treatment. Just before our transfer to 
Gainesville, Georgia Mrs. McWhirter had to be hospitalized on short notice re- 
quiring my wife’s permission immediately before she could be admitted. 

Because of my transfer it was necessary to move Mrs. McWhirter from Tal- 
lahassee to the vicinity of Gainesville, Georgia. The nearest nursing home with a 
vacant bed was Huntington Convalescent Home 15 miles north of Gainesville. 
She was moved there by ambulance on June 20, 1969. I ask that I be allowed the 
moving expense since she is a member of my household, dependent upon my wife 
for care, and was moved solely because I was moved by the Forest Service. 


Also, Mr. Harper submitted a statement from a physician, presum- 
ably acquainted with Mrs. McWhirter’s case, to the effect that in 
his professional opinion it was necessary to transfer her by ambulance 
from Tallahassee to a convalescent hospital located near Gainesville. 

The word “household” generally has been construed to mean the 
family members who dwell together under the same roof or reside in 
the same domestic establishment. However, a member temporarily ab- 
sent from a household in order to receive domiciliary hospital type of 
care elsewhere should not for that reason alone be held to have lost 
status as a member of the household. 

While it may be that Mr. Harper’s mother-in-law could still be re- 
garded as a member of his household, there is no indication that he 
contributed to her support. The fact that the mother-in-law is de- 
pendent on her daughter for the type of care and services described in 
Mr. Harper’s statement, quoted above, does not constitute her a de- 
pendent within the meaning of the regulations. Our view is that the 
term “dependent” relates to financial support. See generally 25 Comp. 
Gen. 360. 

Therefore, based upon the above stated facts and circumstances the 
voucher, which is returned herewith, may not be certified for payment. 


[B-119959] 


Courts—Judges—Leaves of Absence—Earned in Executive Branch 
of Government 


Judges of the Tax Court who were removed from the Executive Branch of the 
Government by virtue of the enactment of section 951, Public Law 91-172, ap- 
proved December 30, 1969, which established the court as a constitutional court, 
may not be regarded as separated from the service within the contemplation 
of 5 U.S.C. 5551, in the absence of such an indication in the legislative history of 
the act, so as to permit lump-sum payments for accrued annual leave pursuant 
to the act of December 21, 1944, as amended, for Public Law 83-102, under which 
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the judges were credited with the leave when appointed to the court from a 
classified civil service position authorizes payment for the credited leave only 
upon separation from the service or upon return to a position subject to the 
Annual and Sick Leave Act of 1951, as amended, However, the entitlement of 
the judges to payment for the accrued annual leave to their credit remains 
undisturbed. 


To William F. Huffman, Tax Court of the United States, March 9, 
1970: 


Your letter of January 21, 1970, asks whether certain Judges of the 
Tax Court who have substantial amounts of annual leave to their credit 
are now entitled by virtue of the enactment of section 951 of Public 
Law 91-172, Tax Reform Act, approved December 30, 1969, 83 Stat. 
730, 26 U.S.C. 7441, to lump-sum payments for such annual leave. 

Section 1 of Public Law 83-102, 5 U.S.C. 2061 (c) (1), to which you 
refer, reads, in pertinent part, as follows: 


(c) (1) This title shall not apply to the following officers in the executive branch 
of the Government * 

(A) persons sealed by the President by and with the advice and consent 
of the Senate, or by the President alone, whose rates of basic compensation ex- 
ceed the maximum rate provided in the General Schedule of the Classification 
Act of 1949, as amended * * * 


Section 2 thereof, 5 U.S.C. 2061a, reads as follows: 


(a) The accumulated and current accrued annual leave to which any officer 
exempted from the Annual and Sick Leave Act of 1951 as a result of the enact- 
ment of this Act is entitled immediately prior to the date this Act becomes 
applicable to him shall be liquidated by a lump-sum payment in accordance with 
the Act of December 21, 1944 (5 U.S.O. 61b-6le) or the Act of August 8, 1950 
(5 U.S.C. 61f-61k), except that payment under either such Act (1) shall be 
based upon the rate of compensation which he was receiving immediately prior 
to the date on which this Act became applicable to him, and (2) shall be made 
without regard to the limitations imposed by the amendments made by sections 
4 and 5 of this Act with respect to the amounts of leave compensable under 
such Acts. 

(b) In the event any such exempted officer, without any break in the con- 
tinuity of his service, again becomes subject to the Annual and Sick Leave Act 
of 1951 upon the completion of his service as an exempted officer, the unused 
annual and sick leave standing to his credit at the time he was exempted from 
a and Sick Leave Act of 1951 shall be deemed to have remained to his 

t. 


The foregoing provisions were the basis of the annual leave credit 
for each of the judges here involved and such provisions authorize 
payment for such leave upon separation from the service or recredit 
thereof upon again becoming subject to the Annual and Sick Leave 
Act of 1951, as amended. The above-quoted provisions are now con- 
tained in 5 U.S.C. 6301(2) (x), (xi), 5 U.S.C. 5551(b) and 5 U.S.C. 
6302(e), respectively. 

Section 951, Public Law 91-172, approved December 30, 1969, sub- 
title D, amends 26 U.S.C. 7441 of the Internal Revenue Code to read 
as follows: 

There is hereby established, under article 1 of the Constitution of the Uni 


States, a court of record to be known as the United States Tax Court. 
be the chief judge and the judges of 
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As of December 30, 1969, the court by the foregoing amendment was 
removed from the executive branch. Thus, as referred to above, the 
question is whether by such legislation a situation has been created 
whereby the judges who have such annual leave to their credit would 
now be entitled to receive lump-sum payments therefor under the pro- 
visions of 5 U.S.C. 5551(a). That section reads as follows: 


An employee as defined by section 2105 of this title or an individual employed 
by the government of the District of Columbia, who is separated from the service 


or elects to receive a lump-sum payment for leave under section 5552 of this title, 
is entitled to receive a lump-sum payment for accumulated and current accrued 
annual or vacation leave to which he is entitled by statute. The lump-sum pay- 
ment shall equal the pay the employee or individual would have received had 
he remained in the service until expiration of the period of the annual or vacation 
leave, except that it may not exceed pay for a period of annual or vacation leave 
in excess of 30 days or the number of days carried over to his credit at the begin- 
ning of the leave year in which entitlement to payment occurs, whichever is 
greater. The lump-sum payment is considered pay for taxation purposes only. 


You cite our decision in 33 Comp. Gen. 622 (1954) as paralleling the 
situation here involved. In that decision we held as follows, quoting 
from the syllabus : 

An employee of the Justice Department who transferred to the office of a Fed- 
eral judge where not statutory leave system is applicable and leave records are - 
not maintained may not, under section 205(e) of the Annual and Sick Leave Act 
of 1951, as amended, transfer unused leave as a credit in the new position, and 
therefore the employee may be regarded as separated from the service, within the 


meaning of the act of December 21, 1944, as amended, so as to be entitled to a 
lump-sum payment for annual leave to her credit. 


The basis of that holding was to avoid a forfeiture of the annual 
leave involved. In our decision 33 Comp. Gen. 85 (1953), question and 
answer No. 3, we also held to the same effect. The question of forfeiture 
is not involved in the matter you present because the annual leave has 
been credited to the judges for subsequent payment upon separation 
from the service or recredit upon return to a position subject to the 
Annual and Sick Leave Act of 1951, as amended. 

In our decision 33 Comp. Gen. 209 (1953), question and answer No. 
3(b), we pointed out that “the only basis for a lump-sum payment for 
annual leave under the act of December 21, 1944, as amended by Public 
Law 102, approved July 2, 1953, 67 Stat. 138, is the fact that the em- 
ployee has ‘separated from the service’.” While the judges have been 
removed from the “Executive Branch” by the enactment of section 951 
of Public Law 91-172, quoted above, we do not believe, in the absence 
of any indication in the legislative history thereof to the contrary, and 
we find none, that it was intended such judges should be regarded as 
separated from the service within the contemplation of 5 U.S.C. 5551 
so as to permit current lump-sum payments for accrued annual leave. 
Rather our view is that it was intended that the situation of the judges 
as to their entitlement to payments for annual leave would remain un- 
disturbed. Accordingly, the question presented is answered in the 


negative. 
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Station Allowances—Military Personnel—Excess Living Costs Out- 
side United States, Ete.—Dependents Military Dependent Status 

A member of the uniformed services who incident to a permanent change of sta- 
tion to a restricted area overseas to which his dependents are not authorized to ac- 
company him, elects to move his dependents from his old duty station in the 
United States (U.S.) to a designated place in Alaska, Hawaii, Puerto Rico, or any 
territory or possession of the U.S.—in fact to any place outside the U.S.—may not 
be paid station allowances—temporary lodging, housing, and cost-of-living al- 
lowances—as the dependents move overseas would be a personal choice, separate 
and apart from the member’s overseas duty. The dependents while residing over- 
seas would not be in a military dependent status and, therefore, the increased 
living costs incurred by the member would not be within the contemplation of 
37 U.S.C. 405 for reimbursement purposes. 

To the Secretary of the Air Force, March 9, 1970: 

Further reference is made to letter dated December 16, 1969, from 
the Acting Assistant Secretary of the Air Force (Manpower and Re- 
serve Affairs) requesting a decision whether the Joint Travel Regula- 
tions, Volume I, may be amended to authorize the payment of station 
allowances (temporary lodging allowances, housing allowances and 
cost-of-living allowances) in the case of a member whose dependents 
make an authorized move from a place in the United States, as defined 
in paragraph M1150-16 of the regulations, to a designated place in 
Alaska, Hawaii, Puerto Rico, or a territory or possession of the United 
States upon his permanent change of station from a duty station in 
the United States to a restricted area as defined in paragraph M1150-17 
of the regulations. The request was assigned Control No. 69-52 by the 
Per Diem, Travel and Transportation Allowance Committee. 

In his letter the Acting Assistant Secretary says that paragraph 
M4305 of the Joint Travel Regulations has long provided for the pay- 
ment of station allowances in similar cases where the member’s former 
permanent duty station is located outside the original 48 United States 
and the District of Columbia on the premise that the member and his 
dependents were located within the area covered by 37 U.S.C. 405, from 
which station per diem allowance authority arises, both before and 
after the related transfer to a restricted area. 

He says further that this has proven an irritant in the case of mem- 
bers referred to above (first paragraph), and has been the source of 
many congressional complaints charging that the regulation, as pres- 
ently written, discriminates against such members and their families. 
Also, in the event our answer to the question presented is in the affirma- 
tive, the Acting Assistant Secretary asks whether our answer would be 
the same if the designated place to which the dependents were moved is 
located at any place outside the United States other than Alaska, 


Hawaii, Puerto Rico, or a territory or possession of the United States. 
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Under the provisions of 37 U.S.C. 405, the Secretaries concerned 
may authorize the payment of a per diem, considering all elements of 
the cost of living to members of the uniformed services and their de- 
pendents, including the cost of quarters, subsistence, and other neces- 
sary incidental expenses, to such a member “who is on duty” outside 
the United States or in Hawaii or Alaska, whether or not he is in & 
travel status. 

Paragraph M4300-1 of the Joint Travel Regulations provides that 
a member with dependents is a member who is in a pay grade entitling 
him to transportation of dependents at Government expense and whose 
dependents are authorized to and do reside in the vicinity of the mem- 
ber’s duty station outside the United States. In line with the purpose of 
37 U.S.C. 405, paragraph M4301-1 of the regulations provides that 
station housing and cost-of-living allowances are authorized for the 
purpose of defraying the average excess costs experienced by mem- 
bers “on permanent duty” at places outside the United States. A mem- 
ber whose dependents do not accompany him from the United States 
to an overseas duty station incurs no excess living costs at his duty sta- 
tion on their account and the law has not viewed as authorizing the 
payment of the allowances for dependents in such cases. 

Paragraph M4305-2a of the regulations provides for the payment of 
station allowances in the case of a member on duty outside the United 
States whose dependents are residing in the vicinity of his duty station 
when orders are issued reassigning him to duty in a restricted area out- 
side the United States in which dependents are not permitted to es- 
tablish a residence, in the same manner as if the member were present 
at the old duty station, if approved by the Secretary of the service con- 
cerned or his designated representative, and if the dependents continue 
to reside in the vicinity of such old duty station for the entire period 
for which allowances are claimed. Also, paragraph M4305-2b of the 
regulations provides in such cases that station allowances are payable 
under certain circumstances if the dependents are authorized to move 
from the overseas station to a designated place outside the United 
States. 

Section 405 of Title 37, United States Code, as applied in the regu- 
lations issued thereunder, provides for increased cost of living allow- 
ances on the basis of dependency incident to a permanent duty assign- 
ment outside the United States, 43 Comp. Gen. 690 (1964). Thus, the 
member may be paid the station allowances for dependents only in the 
situation where his dependents initially are residing outside the United 
States. with him in a military dependent status because of his duty 
assignment and continue their residence outside the United States. 
Consequently, it has been our view that no authority exists for the pay- 
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ment of such allowances on account of dependents if the dependents’ 
residence outside the United States has no connection with the mem- 
ber’s duty assignment. 38 Comp. Gen. 531 (1959). In cases where de- 
pendents, who are not authorized to accompany a member to an over- 
seas duty station, move from the United States to an overseas residence 
as a designated place, their overseas residence is purely a matter of 
personal choice and, as such, is separate and apart from the member’s 
overseas duty. 

With respect to the specific provisions of the regulations (paragraph 
M4805-2a and b) prescribing conditions under which members with 
dependents are authorized to receive station allowances when reas- 
signed from an overseas unrestricted area to a restricted area, we have 
not objected to such regulations and have held that the regulations 
reasonably may be viewed as authorizing station allowances, if ap- 
proved by appropriate authority, as if the member had continued on 
duty at his old permanent station overseas. In such situation, however, 
the dependents were residing outside the United States in a military 
dependent status because of the member’s duty assignment and not be- 
cause they elected to establish a residence there for personal reasons. 
43 Comp. Gen. 525 (1964). Therefore, the dependents in the situation 
described in the Acting Assistant Secretary’s letter and the dependents 
covered by the regulations are not similarly situated and it is our view 
that if the regulations as presently written are discriminatory, such 
discrimination results from the personal choice of the member or his 
dependents and not from the member’s overseas duty assignment. 

Since under the circumstances presented in the letter the dependents 
would not be residing outside the United States in a military dependent 
status but because they elected to establish a residence there for per- 
sonal reasons, it is our opinion that any increased living costs incurred 
by them do not come within the contemplation of 37 U.S.C. 405. 

For the foregoing reasons, it is concluded that the proposed change 
in the Joint Travel Regulations is not authorized. Accordingly, the 
basic question is answered in the negative and no answer to the fur- 
ther question is required. 


[B-168223] 


Bids—Solicitation Packages—Availability 


The procedure for issuing solicitation packages in the number determined by the 
contracting officer, which after obtaining competition by means of an automated 
bidders source file, by publicizing the procurement in the Commerce Business 
Daily, and by notice in the contractors information center results in insufficient 
copies to satisfy all mail requests does not achieve the maximum competition 
sought and, therefore, the fairness of the policy of filling requests on a first-come, 
first-served basis, regardless of whether the request is made via mail or in person 
should be reviewed. A firm shéuld be able to obtain a copy of a solicitation with- 
out being left with the belief it must resort to engaging a local representative to 
do business with a Government agency. 
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To the Secretary of the Army, March 10, 1970: 


Reference is made to a letter of December 16, 1969, from the Deputy 
Director for Procurement, Directorate of Requirements and Procure- 
ment, Headquarters, United States Army Materiel Command, furnish- 
ing a report on the protest by Kings Point Industries, Incorporated, 
concerning difficulties encountered in attempting to obtain solicitation” 
packages in connection with procurements issued by the United States 
Army Missile Command, Redstone Arsenal, Alabama. 

The report sets forth the procedures established by United States 
Army Missile Command in the issuance of solicitation packages for 
proposed procurements and in this connection it is stated : 


It is the U.S. Army Missile Command’s policy to promote and obtain competi- 
tion to the maximum extent feasible and practicable. This command utilizes an 
automated bidders source file which is rotated in accordance with ASPR 2- 
205.4(b). Notice of proposed procurements which may result in an award in 
excess of $10,000 are publicized vromptly in the Commerce Business Daily 
“Synopsis of U.S. Government troposed Procurement Sales and Contract 
Awards” in accordance with ASPR 1-1003. In addition to the aforementioned 
procedures, a copy of all solicitations for unclassified procurements in excess of 
$2500.00 are posted in the Contractor Information Center located in Bldg. 4488 
at the Army Missile Command, pursuant to ASPR 1—1002.4. 

Consistent with the policy of promoting and obtaining competition to the 
maximum extent feasible and practicable, this command has established formal 
procedures for determining the appropriate number of solicitation packages and 
filling of additional requests (copy attached as Incl 1). 


The referenced enclosure 1, dated March 29, 1968, entitled “Deter- 
mining Appropriate Number of Solicitation Packages and Filling of 
Additional Requests” provides: 


1. It is the policy of this Command to promote and obtain competition to the 
maximum extent feasible and practicable. Consistent with this policy, the follow- 
ing procedures apply : 

a. Contracting Officers are responsible for determining and ordering the total 
number of solicitation packages to be reproduced for solicitation purposes. Such 
determinations are critical if meaningful accomplishments are to be realized as 
a result of the above stated policy. In making these determinations—which 
requires the exercise of sound judgment—Contracting Officers will consider the 
type of item being procured, the estimated dollar value, extent of initial solicita- 
tion, competitive spread and intensity of competition on previous procurements 
and, within reason, the number of anticipated requests. In any case, Contracting 
Officers must assure that their decisions serve to both promote and obtain compe- 
tition. Consistently, in all applicable cases, the Contracting Officer shall use the 
MICOM BILCO listing in formulating his initial distribution list, and supple 
ment this list with at least five sources which were competitive on the previous 
procurement. Inclosure 1 provides guidance to assist Contracting Officers in 
determining the appropriate number of solicitation packages to be reproduced ; 
however, this guidance is not cast in concrete and circumstances will arise which 
require either increases or decreases in the number required. 

b. AMSMI-IUS will reproduce, store and distribute the initial solicitation in 
accordance with instructions received from Contracting Officers. Once initial 
stock is depleted, and additional requests are received, IUS will refer to the 
appropriate Contracting Officer for advice and consent as to the proper course 
of action. 

c. AMSMI-ID will reproduce the initial order for TDP’s in accordance with 
P&P Regulation 715-1, as amended by AMSI-I DF dated 5 March 1968, AMSMI- 
ID will fill the reorder quantity requested by AMSMI-IUS within two working 
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The recommended number of copies of solicitation packages in un- 
limited procurements of $2,500 to $9,999 is 30 copies, 15 to be issued on 
the initial solicitation, 4 to be held for record purposes, and 11 for 
shelf stock to be issued upon request. In unlimited procurements over 
$10,000, the recommended number is 50 copies, 25 to be issued on the 
initial solicitation, 5 to be held for record purposes, and 20 for shelf 
stock to be issued upon request. 

A memorandum dated April 1, 1968, addressed TO WHOM IT 
MAY CONCERN, describes the basic policy as set forth above and 
states that contractor representatives are expected to be reasonable 
in the number of requests for solicitation packages and individuals 
representing more than one contractor will not be furnished more 
than two copies of any given solicitation; and that such requests will 
be honored only if the contractor representative is an authorized repre- 
sentative of the firm designated to receive the solicitation and proof of 
such authorization is in writing and on file at the command. The 
memorandum further provides that requests for solicitation docu- 
ments will be filled on a first-come/first-served basis regardless of 
whether the request is via mail or in person. 

The main objection of Kings Point is that they have not been able 
to obtain solicitation packages upon mail requests. Since their original 
protest Kings Point has advised us that they requested copies of two 
solicitations and in both instances they were advised that the supply 
was exhausted at the time the request was received. On solicitation 
DAAHO1-70-R-0326, scheduled to close January 27, 1970, Kings 
Point states that they requested a copy on December 24, 1969, and they 
were advised by form letter dated January 13, 1970, that the supply 
was exhausted. The firm’s experience with solicitation DAAHO1-70- 
B-0324 was similar. 

Kings Point states that they were orally advised that one method 
of obtaining solicitations would be that they retain a representative at 
Redstone Arsenal. It is reported that this statement is out of context in 
that it was not suggested that the firm retain a representative. Rather, 
the statement was made that the supply of solicitation packages was 
sometimes exhausted before Kings Point could request a copy, because 
so many companies have retained representatives at Redstone Arsenal 
and they avail themselves of the solicitation packages as soon as they 
are posted in the Contractor Information Center. 

If the policy of filling requests for copies of solicitations on a first- 
come/first-served basis, regardless of whether the request is by mail 
or in person, results in mail requests being turned down frequently, 
as claimed by Kings Point, we question the fairness of the policy. 
Unless mail requests are normally filled a major purpose of publicizing 
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a proposed procurement in the Commerce Business Daily is not 
achieved. We believe that a firm that has expressed an interest in a 
proposed procurement by requesting a copy of the solicitation should 
ordinarily be able to obtain one. Furthermore, in our opinion it would 
be most undesirable to give bidders cause to believe that in order to do 
business with a particular agency it is necessary to engage a local- 
representative. 


[B-168518] 





Contracts—Specifications—Failure to Furnish Something Re- 
quired—Information—Points of Production and Inspection 


To permit the low bidder under an invitation for steel pipe requirements to fur- 
nish production point and source inspection point information after the opening of 
bids did not give the bidder “two bites at the apple” as such information concerns 
the responsibility of the bidder rather than the responsiveness of the bid, and the 
information intended for the benefit of the Government and not as a bid condi- 
tion therefore properly was accepted after the bids were opened. The bidder un- 
qualifiedly offered to meet all the requirements of the invitation, and as nothing 
on the face of the bid limited, reduced, or modified the obligation to perform in 
accordance with the terms of the invitation, a contract award could not legally 
be refused by the bidder on the basis that the bid was defective for failure to furn- 
ish the required information with the bid. 


Contracts—Specifications—Failure to Furnish Something Re- 
quired—Information—Submission Time Specified 


Noncompliance at the time of bid submission with the provision of an invitation 
for steel pipe requirements that stated ‘“‘when pipe is furnished” from a supplier’s 
warehouse, whether the supplier is a manufacturer or a jobber, evidence should 
be shown that the pipe was manufactured in accordance with American Society 
for Testing Materials requirements, does not affect bid responsiveness. As no ex- 
ception was taken to the testing standard the contractor is obligated to meet the 
required procedure “when pipe is furnished,” and a failure to do so would be a 
breach of contract rather than evidence of contract invalidity. Even if it were 
possible to determine in advance that performance by the contractor would be 
absolutely and unquestionably impossible, any rejection of the bid for that reason 
would rest upon a determination of nonresponsibility rather than nonresponsive- 
ness of the bid. 


Bids—Delivery Provisions—Proof of Ability to Meet 


Whether the low bidder offering Japanese steel can meet its delivery obligations 
under a requirements contract for steel pipe is a question of responsibility and, 
therefore, the fact that the bidder did not furnish a firm written commitment 
from the Japanese manufacturer did not require rejection of the bid. The bidder 
with full knowledge of the circumstances concerning its ability to meet the de- 
livery schedule agreed to be bound by the specified delivery schedule, and the 
Government is entitled to rely on this promise. 


Bidders—Responsibility v. Bid Responsiveness 


In matters of responsibility, questions concerning the qualifications of a pro- 
spective contractor are primarily for resolution by the administrative officers con- 
cerned, and in the absence of a showing of bad faith or lack of any reasonable basis 
for the determination that the prospective contractor is responsible, the United 
States General Accounting Office is not justified in objecting to a determination 
made on the question of bidder responsibility by an administrative agency. 
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To Eugene Drexler, March 10, 1970: 


Reference is made to your letters of December 9, 1969, and Jan- 
uary 20, 1970, in behalf of the R. H. Pines Corporation (R. H. Pines) 
and a letter dated November 25, 1969, with enclosures, sent to this Office 
by R. H. Pines, protesting against the award of a contract to another 
firm under invitation for bids (IFB) SFE-4R-307-70, issued by the 
General Services Administration (GSA), Federal Supply Service, Re- 
gion 9, San Francisco, California. 

The above invitation, issued September 9, 1969, was for a require- 
ments contract for various items of steel pipe for the period Novem- 
ber 1, 1969, or date of award, whichever is later, through October 31, 
1970. Bids were opened on September 29, 1969, and Heieck Supply of 
San Francisco (Heieck) was the low bidder. Heieck was awarded a 
contract for the above requirements on November 10, 1969. 

It is your contention that Heieck’s bid is nonresponsive. In support of 
this contention you refer to Articles 31 and 32 of the invitation. Article 
32 states: 


Production Point: Offerors shall furnish name of manufacturers and locations 


of plants of items to be furnished under this solicitation if other than inspection 
point(s) listed above. 


Item No. Manufacturer Address 


Article 31 of the invitation states: 


SOURCE INSPECTION : 


(a) Supplies to be furnished under this contract will be inspected at source by 
the Government prior to shipment from the manufacturing plant or other facility 
designated by the Contractor, unless (1) the Contractor is notified otherwise in 
writing by the Contracting Officer or his designated representative, or (2) the 
Contractor or his subcontractor, pursuant to a Quality Assurance Agreement with 
the General Services Administration, is authorized to issue a quality assurance 
certificate covering such supplies at the time of shipment. 

(b) Offerors are requested to insert below the name and address of each man- 
ufacturing plant or other facility where supplies will be available for inspection, 
indicating the item number(s) to which each applies: 


Item No. Name of facility Address 


— 


(c) The name and address of the Government office which will arrange for 
inspection of the supplies will be furnished to successful offerors at the time 
award is made. The Contractor shall notify, or arrange for his subcontractor to 
notify, that office at least 10 days prior to the date when supplies will be ready 
for inspection. 


You state that Heieck, pursuant to Article 32, inserted the name of 
Kaiser Steel Corporation (Kaiser) as the production point for items 1 
and 12, covering 4 inch pipe, as well as the source inspection under 
Article 31. You point out the fact that Kaiser is not the manufacturer 
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of these items, but that Sharon Steel Corporation (Sharon) is the 
manufacturer. A review of the administrative record indicates that 
Heieck did not insert the name of Kaiser as the production point for 
items 1 and 12 under Article 32, but did insert Kaiser’s name under 
Article 31 as the inspection point for these items. This resulted in con- 
veying the impression that Kaiser was the manufacturer of items 1 and 
12 since Article 32 requires the furnishing of the names of manufactur- 
ers and location of plants manufacturing items, if they are different 
from the inspection points listed in Article 31. Heieck admitted that 
Kaiser would purchase these items from Sharon, but stated that it 
(Heieck) would purchase these items from Kaiser and that inspection 
would take place with Kaiser. This appears to be entirely consistent 
with the information on the bid form, since Article 31 provides for 
inspection of the supplies to be furnished prior to shipment from the 
manufacturing plant or other facility designated by the contractor. 
Heieck indicated that Kaiser Steel Corporation was the location where 
items 1 and 12 could be inspected. It would appear that Heieck’s only 
mistake was its failure to indicate, under Article 32, that Sharon was 
the manufacturer of items 1 and 12. You allege that Heieck cannot pos- 
sibly have less than carload quantities of 144 inch pipe inspected at 
Kaiser’s plant in accordance with specifications. 

You also state that Kaiser will be unable to furnish the documenta- 
tion required under Paragraph 4.1.1 of specification WW-P-406b, 
which states: 


4.1.1 Warehouse Procurement. When pipe is furnished from supplier’s ware- 
house (whether supplier is a manufacturer or a jobber) evidence shall be shown 
that the pipe has been manufactured in accordance with ASTM (American 
Society for Testing Materials) A120. Such evidence shall include the identifica- 
tion marking outlined in 3.10 and the submission of certified copies of the man- 
ufacturer’s inspection records of the examination and tests made on the pipe 
being submitted for acceptance approval. The inspection requirements of 4.2 to 
4.5, inclusive, together with all the inspection procedures (including examina- 
tions and tests) outlined in ASTM A120, shall apply only to the manufacturer, 
providing the manufacturer’s inspection records clearly indicate compliance with 
the provisions of this specification. The requirements of 4.6 are the supplier’s 
responsibility. 

You state that Sharon customarily ships to Kaiser without the doc- 
umentation required by section 4.1.1 and that Kaiser does not perform 
independent ASTM A120 testing on Sharon’s material, thus preclud- 
ing a quality assurance agreement with GSA. 

You have stressed the principle appearing in our decision of Au- 
gust 10, 1961, 41 Comp. Gen. 106, that an unfair advantage has been 
given to Heieck in the consideration of its bid, that is to say, Heieck has 
been given “two bites at the apple.” It appears to be your position that 
Heieck could have avoided award by refusing to furnish the above in- 
formation after bid opening if, at the time, such action had been to its 


advantage. We do not believe that Heieck has such an option in the 
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present instance. We have held on numerous occasions that the test 
to be applied in determining the responsiveness of a bid is whether the 
bid as submitted is an offer to perform, without exception, the exact 
thing called for in the invitation, and upon acceptance will bind the 
contractor to perform in accordance with all the terms and conditions 
thereof. Unless something on the face of the bid, or specifically a part 
thereof, either limits, reduces or modifies the obligation of the prospec- 
tive contractor to perform in accordance with the terms of the invita- 
tion, it is responsive. 48 Comp. Gen. 685, April 23, 1969; B-—160318, 
February 16, 1967. In the present case Heieck unqualifiedly offered to 
meet all the requirements of the invitation and there was nothing on the 
face of the bid limiting, reducing or modifying Heieck’s obligation to 
perform in accordance with the terms of the invitation. We fail to see 
how Heieck could have legally refused to accept the award on the basis 
that its bid was defective because it did not initially furnish the re- 
quired information. Moreover, this Office has held that matters con- 
cerning points of production and inspection concern the responsibility 
of the bidder, rather than responsiveness of the bid. See B-167110, No- 
vember 4, 1969. In our decision of February 25, 1965, B-155600, in- 
volving a similar situation and clauses substantially the same as 
Articles 31 and 32, we stated: 


It seems clear that the request for advice as to the point of production and 
the origin and inspection points was solicited as a matter of information for the 
benefit and convenience of the Government rather than as a condition of the bid. 
Obviously, the furnishing of such information could not affect the obligation of 
the bidder, in the event of an award, to furnish supplies acceptable to the Gov- 
ernment. Furthermore, the American Equipment Company legally could not re- 
fuse to accept an award on the ground that its bid was defective because it did 
not initially furnish the required information accurately. Consequently, we fail 
to see how any bidder could be prejudiced by consideration of the bid of the 
American Equipment Company. 

We have consistently held that where the requirement for the sub- 
mission of data is for the purpose of determining the capacity or re- 
sponsibility of the offeror rather than whether the property or services 
offered conforms to the Government’s needs as stated in the solicitation, 
the failure of the bidder to submit adequate data with his bid for such 
use is not fatal to consideration of the bid, inasmuch as a bidder’s 
capacity or responsibility may be determined on the basis of informa- 
tion submitted after the bid opening. 39 Comp. Gen. 247 (1959) ; 39 
id. 881 (1960) ; 41 td. 555 (1962). Consequently, since it has been de- 
termined that the questions of production points and source inspection 
are matters of responsibility, data concerning these matters can be sub- 
mitted after bid opening. Concerning the documentation under para- 
graph 4.1.1 of the specifications, it is noted that the evidence that the 
pipe has been manufactured in accordance with the designated stand- 


ard is to be shown “when pipe is furnished.” Since no exception was 
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taken to this requirement, the contractor is obligated to meet it and a 
failure to do so would be a breach of the contract, rather than evidence 
of its invalidity. Even if it were possible to determine in advance that 
performance by the contractor would be absolutely and unquestionably 
impossible, any rejection of the bid for that reason would rest upon a 
determination of nonresponsibility rather than nonresponsiveness of 
the bid. 

You also contend that Heieck’s bid is nonresponsive because it is of- 
fering Japanese steel for most sizes for delivery 75 days after receipt 
of order. You state that this delivery period is impossible to achieve 
on open orders unless the Japanese manufacturer gives Heieck a firm 
written commitment. It is your view that unless Heieck can produce 
such a written commitment, it obviously cannot meet the 75-day de- 
livery schedule and is, in effect, offering delivery later than specified 
in the invitation. You cite our decision B-152866, February 7, 1964, in 
support of this position. However, the cited decision is not determina- 
tive of the issues in this case since that decision involved the question of 
whether the product offered by the protestant would meet the needs of 
the procuring activity, which is a question of responsiveness. It was 
decided in that case that components manufactured by reverse en- 
gineering could not, because of such factors as critical manufacturing 
tolerances and quality control level, be accepted as identical to compo- 
nents manufactured by the successful offeror, who possessed the only 
blueprints and drawings for the components, without extensive test- 
ing, for which there was no time. See B-156249, October 22, 1965. The 
present case involves a question of whether the bidder can deliver the 
items within 75 days after receipt of order, which is a question of re- 
sponsibility. B-160318, February 16, 1967; B—163979, May 24, 1968. 
What you say concerning Japanese suppliers may well be true, but the 
fact remains that Heieck offered to make delivery in accordance with 
the specifications. In our decision of February 16, 1967, in which we 
discussed the question of whether the successful] bidder, who had un- 
qualifiedly offered to meet the delivery schedule in accordance with the 
invitation, could in fact make timely delivery, we stated : 

It should be noted at this point that we believe the question of Hart’s ability 
to meet the delivery schedule is a matter of responsibility * * *. With full 
knowledge of the circumstances concerning its ability to meet the delivery sched- 


ule Hart has agreed to be bound by the specified delivery schedule, and the Gov- 
ernment is entitled to rely on this promise. 


The observations made above with respect to the documentation under 
specification 4.1.1 are equally applicable here. 

Concerning the responsibility of Heieck, the procuring activity states 
that it has no reason to believe that Heieck will not meet its commit- 
ments under the contract and that Heieck, Kaiser and Sharon are all 
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considered to be responsible firms with satisfactory performance rec- 
ords. In matters of responsibility we have held that questions concern- 
ing the qualifications of a prospective contractor are primarily for 
resolution by the administrative officers concerned. In the absence of a 
showing of bad faith or lack of any reasonable basis for the determina- 
tion, we are not justified in objecting to a determination made on this 
question by an administrative agency. 87 Comp. Gen. 430 (1957) ; 36 
id. 42 (1956). 

On the record before us we find no basis for disturbing the award 
made, and your protest is therefore denied, 


[B-168686] 


Bids—Evaluation—Delivery Provisions—Guaranteed Shipping 
Weight 


The verification of a bidder's failure to state guaranteed maximum shipping 
weights and cubic foot dimensions for the containers to be shipped overseas, 
information needed to determine the lowest transportation cost to the Govern- 
ment, and the use of the Government’s estimates with the bidder’s consent to 
evalute the bid was proper. The verification of the suspected error required by 
paragraph 2406.3 of the Armed Services Procurement Regulation was not prej- 
udicial to other bidders, nor were the bidders prejudiced because the guarantee 
clause was shown to be erroneous on the basis of information contained in the 
Transportation Evaluation clause of the invitation, in view of the practice of 
permitting bidders to deliberately understate guaranteed weights, and the fact 
the successful bidder did not have an opportunity to elect to stand on the clause 
most advantageous to it. 


To Morris Fishman & Sons, Inc., March 10, 1970: 

Reference is made to your letter of February 4, 1970, and prior corre- 
spondence, protesting the award to A. H. Helmig & Co., Inc., under 
Defense Supply Agency invitation for bids DSA100-70-B-0481. 

The invitation contained two items of scoured carbonized wool to be 
shipped overseas. The first item covered 982,902 pounds and the 
second item 26,185 pounds. The purchase description referenced in 
each item provided that the wool stock shall be packed in bales having 
a gross weight not exceeding 600 pounds. 

Bids on the items were solicited f.o.b. origin and f.o.b. destination, 
the latter designated by paragraph B(2) of the “Evaluation of Export 
Bids” clause as the port of loading. The clause provided that specified 
handling and ocean charge costs per cubic foot originating at the port 
of loading would be added to the bids for evaluation to determine the 
lowest laid down cost to the Government at the overseas port of 
discharge. 

There was also included in the invitation a “Guaranteed Maximum 
Shipping Weights and Dimensions” clause which provided : 


Each offer will be evaluated ‘to the destination specified by adding to the FOB 
origin price all transportation costs to said destination. The guaranteed maximum 
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shipping weights (and cube, if applicable) of the supplies are required for de- 
termination of transportation costs, The offeror is requested to state as part of 
his offer the weights and cube. The unit shipping weight (and cube, if applicable) 
shown represents the weight (and cube, if applicable) of the shipping container 
and its contents divided by the number of units required to be packed in such 
container. If separate containers are to be unitized into a single shipping unit, 
the weight of overpacking (exclusive of the weight of pallets or other materials 
moving free of freight charges) will be prorated for the number of containers 
in the unitized load and added to the weight of the individual shipping containér. 
If delivered supplies exceed the guaranteed maximum shipping weights or cube, 
the contract price shall be reduced by an amount equal to the difference between 
the transportation costs computed for evaluation purposes based on the offeror’s 
guaranteed maximum shipping weights or cube and the transportation costs that 
should have been used for offer evaluation based on correct shipping data. 


Space was provided following the foregoing clause for bidders to 
state a maximum shipping weight and shipping cube. The clause then 
went on to provide: 

If the offeror fails to state his guaranteed maximum shipping weight and cube 
for the supplies as requested, the Government will use the estimated weights and 
cube below for evaluation; and the contractor agrees this will be the basis for any 


reduction in contract prices as provided in this clause. The Government’s esti- 
mated weights (and cube, if applicable) are as follows: 


Maximum Unit Maximum Unit 

Item No. Shipping Weight Shipping Cube 
(Pounds) (Cubic Feet) 
1&2 1,000 Ibs. . 027 CU. FT. 


Immediately following this clause was the “Transportation Evalua- 
tion” clause which solicited information including “DIMENSIONS 
OF SHIPPING CONTAINER (in inches) (Length x width x 
height).” 

Six bids were received on the procurement. A. H. Helmig bid the 
same prices f.o.b. origin and f.o.b. destination. The other offerors bid 
f.o.b. origin only. A. H. Helmig and one other bidder took no exception 
to the maximum shipping weight and cube specified in the “Guaranteed 
Maximum Shipping Weights and Dimensions” clause. Another bidder 
specified a maximum shipping weight of 600 pounds and left the maxi- 
mum cube unchanged. The remaining three bidders, including your 
company, completed the clause to show a maximum cube of 40 cubic 
feet. In the “Transportation Evaluation” clause, A. H. Helmig speci- 
fied the dimensions of the shipping container as 58 x 42 x 30. Four other 
bidders, including your company, specified 27 x 44 x 58 for the dimen- 
sions and one bidder did not provide that information. 

The bids were forwarded to the Bid and Price Analysis Branch of 
the procurement office for evaluation. On the basis of the cube con- 
tained in the “Guaranteed Maximum Shipping Weights and Dimen- 
sions” clause, to which A. H. Helmig had not stated any exception in 
its bid, the Branch determined that it was the low bidder for the entire 
quantity covered by items 1 and 2. However, the Branch stated that the 
cube appeared to be erroneous since three bidders showed a cube of 
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0667 (40 cubic feet divided by 600 pounds) and a previous solicitation 
showed a cube of .0833. The Branch stated that a “realistic cube” would 
have resulted in a recommendation for a split award instead of a single 
award. 

In view of the reply from the Branch, it was thought that A. H. 
Helmig might have omitted its own statement of guaranteed maximum 
shipping weight and cube in error. The buyer requested the bidder by 
telephone to verify the bid. To be certain that the bidder understood 
the guarantee clause, the buyer requested the bidder to reread the 
clause and explained the provision to the bidder. By letter dated the 
same day, the bidder advised that “since we did not state the guaranteed 
maximum shipping weights and cube of the above contract, we are 
accepting the Government’s estimate weights and cube for evaluation 
of our bid.” The award was subsequently made to A. H. Helmig and 
you thereafter protested to our Office. 

You contend that A. H. Helmig should not have been provided with 
an opportunity to verify its bid since, while a possibility of error was 
recognized because of the “impossible” figures provided in the “Guar- 
anteed Maximum Shipping Weights and Dimensions” clause by the 
Government, the bale dimensions furnished by A. H. Helmig in the 
“Transportation Evaluation” clause that followed showed an inten- 
tion to deliver a bale of about 42.265 cubic feet which would provide a 
cube of .0704 taking into consideration the purchase description re- 
quirement that the bales not exceed 600 pounds. Further, you object to 
the discussion with the bidder and explanation furnished to it during 
the verification process. You state that the procedure of discussing the 
provisions of the clause with one bidder without discussing them with 
other bidders is contrary to paragraph 8 of the solicitation instructions 
which provides that “Any information given to a prospective offeror 
concerning a solicitation will be furnished to all prospective offerors 
as an amendment of the solicitation, if such information is necessary 
to offerors in submitting offers on the solicitation or if the lack of such 
information would be prejudicial to uninformed offerors.” You state 
that once the contracting office was aware that the information in the 
guarantee clause was erroneous all bidders should have been informed 
of that fact. Further, you indicate that the request for verification is 
objectionable because it provided the bidder with an opportunity after 
the opening of bids to stand on the guarantee clause and obtain an 
award for the entire quantity or to rely upon the information in the 
“Transportation Evaluation” clause and obtain a partial award. You 
indicate that you believe that either a split award should have been 
made or the procurement read vertised. 

While the information furnished by A. H. Helmig in the “Trans- 
portation Evaluation” clause showed an intention to furnish a differ- 
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ent cube than that specified in the guarantee clause, it may be said with 
equal validity that the bidder also intended to guarantee a smaller cube 
for evaluation purposes and contract liability. In that connection, our 
Office has recognized in 38 Comp. Gen. 819, 821 (1959), that “In order 
to meet competition a bidder may guarantee a weight which is less 
than actual rather than reduce the price for the item itself.” However, 
in this case, because the Government stated the cube in the guarantee 
clause, which was apparently grossly overstated, and because a 
possibility existed that A. H. Helmig might have relied upon the Gov- 
ernment’s estimate to its detriment, it was provided an opportunity 
to verify its bid. Our Office has recognized that there can be situations 
where the disparity between the actual weight and the guaranteed 
weight can be sufficient to place a contracting officer on notice of error. 
See 49 Comp. Gen. 129 (1969) ; B-154291, August 27, 1964; and B- 
153323, May 7, 1964. In that connection, paragraph 2-406.3(e) (1) of 
the Armed Services Procurement Regulation (ASPR) provides that 
“In the case of any suspected mistake in bid, the contracting officer 
will immediately contact the bidder in question calling attention to 
the suspected mistake, and request verification of his bid.” The request 
for verification, therefore, does not appear to have been improper in 
the circumstances. Since you have objected to the manner in which the 
bid was verified, it should be noted that the cited regulation also 
provides that “To insure that the bidder concerned will be put on notice 
of a mistake suspected by the contracting officer, the bidder should be 
advised, as is appropriate, of * * * (ii) important or unusual char- 
acteristics of the specifications, * * * or (iv) such other data proper 
for disclosure to the bidder as will give him notice of the suspected 
mistake.” The discussion that was had with the bidder does not appear 
to have been inappropriate in view of these provisions. While you 
contend that it is inconsistent with paragraph 3 of the instructions to 
bidders, that paragraph has application to situations where explana- 
tions are furnished to bidders before bid opening and not after bid 
opening where the discussion is for the purpose of eliciting information 
as to the correctness of the bid submitted. Further, it was not necessary 
to discuss the guarantee weight provisions with the other bidders 
after the opening since no error was suspected in the bids of those 
who were otherwise eligible for award. Such other eligible bidders 
had not relied upon the Government’s estimate and had made in- 
dependent estimates arriving at a like result which was different than 
that stated in the invitation. 

It is true that A. H. Helmig was provided with an opportunity to 
review its bid after other bids were opened. However, this is an oppor- 
tunity that every bidder has whose bid is suspected of being in error. 
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However, the fact that an error is suspected in a bid is no assurance to a 
bidder that its allegation of error, or bid verification, will inure to its 
benefit. 

Where error is alleged it must be supported by statements concern- 
ing the alleged mistake as well as pertinent evidence conclusively estab- 
lishing the existence of the error. ASPR 2-406.3(e) (1). Where the 
evidence is not clear and convincing that the bid as submitted was not 
the intended bid, a determination may be made requiring that the bid 
be considered for award in the form submitted. ASPR 2-406.3 (a) (4). 
Although ASPR 2-406.3(e) (1) provides that “If the bid is verified, 
the contracting officer will consider the bid as originally submitted,” 
ASPR 2-406.3(e) (2) provides that a contracting officer may not con- 
sider the bid where there are “indications of errors so clear, as reason- 
ably to justify the conclusion that acceptance of the bid would be un- 
fair to the bidder or to other bona fide bidders.” 

In this case, the bidder verified the bid and the verification was not 
inconsistent with the practice which permits bidders to deliberately 
understate guaranteed weights. Therefore, it is not apparent that the 
bid of A. H. Helmig as submitted was in error. The determination to 
consider the bid as submitted and verified does not appear to be legally 
objectionable. 

Your protest is accordingly denied. 


[B-168708] 


Bids—Buy American Act—Evaluation—Balance of Payments Pro- 
gram Restrictions—Surplus Agricultural Products Effect 


In the evaluation of the proposals submitted to construct a submarine cable 
subsystem linking Okinawa to Taiwan, proposais that were solicited on both a 
nonbarter basis and a barter basis under Public Law 80-806, which authorizes 
disposal by barter and exchange of surplus agricultural commodities for use 
outside the United States, the addition of the 50 percent Balance of Payments 
Program factor to the cost of the foreign source items offered in the proposals 
received on both a barter and nonbarter basis was proper and was not precluded 
by the barter procedures prescribed in section 4, Part 5, of the Armed Services 
Procurement Regulation. Therefore, it was reasonable to use a 50 percent 
balance of payments factor in evaluating the lowest priced barter proposal, even 
though when added to the cost of the foreign items the price became the 
highest offered. 


Funds—Balance of Payments Program—Offset Credits Under 
Barter Agreements 


Foreign source items purchased in the United Kingdom for use overseas that 
are offered in a proposal submitted on a barter basis pursuant to Public Law 
80-806, which authorizes the disposal of surplus agricultural commodities over- 
seas, properly were subject to a 50 percent Balance of Payments Program evalua- 
tion factor upon determination the offset credits provided under barter agree- 
ments between the United States and the United Kingdom were not available for 
application, that insufficient dollar savings did not warrant payment of the 
balance of payments penalty, and that the balance of payments impact would 
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be adverse. The application of offset credits is not mandatory, nor is the appli- 
cation of the balance of payments procedure automatically waived when offsets 
are available. 


Bids—Competitive System—Equal Bidding Basis for All Bidders— 
Oral Statements 


The elementary principle of competitive procurement that awards are to be 
determined according to the rules set out in the solicitation rather than on the 
basis of the oral statements of procurement officials to individuals is for appli- 
cation when a proponent offering foreign components under Public Law 80-806, 
which authorizes the disposal by barter of agricultural commodities for use 
outside the United States, is orally informed that barter offset credits would be 
available to preclude application of the 50 percent balance of payments factor 
in the evaluation of the foreign supplies offered in its barter proposal. If the 
information was considered essential by the contracting agency, or the lack of 
such information would be prejudicial, it should have been furnished to all 
prospective offerors. 


To Sellers, Conner & Cuneo, March 10, 1970: 


We refer to a telegram of December 29, 1969, and supplemental com- 
munications, from your client, Federal Electric Corporation, protest- 
ing any award of a contract to United States Underseas Cable 
Corporation for a submarine cable subsystem linking Okinawa to 
Taiwan, under RFP F34601-69-R-0244A, issued by the Department 
of the Air Force, Oklahoma City Air Materiel Area, Tinker Air Force 
Base, Oklahoma. 

The procurement was originally set out in RFP F34601-69-R-0244, 
which was issued during September 1968 and for which submission of 
proposals was extended indefinitely. The subject RFP appears to have 
been issued in April 1969, with closing dates for submission for tech- 
nical and pricing proposals of June 13 and June 20, 1969, respectively. 
Fifteen domestic sources were solicited for proposals on both a barter 
and a nonbarter basis, and two sources, Federal Electric Corporation 
(FEC) and United States Underseas Cable Corporation (UCC), 
submitted proposals. The proposals of both firms, after subsequent 
revisions, were determined to be technically acceptable by the procur- 
ing activity during September 1969, and a price evaluation was made 
in accordance with the pertinent provisions of the RFP. While the 
actual price of FEC’s proposal is lower than the actual price of the 
UCC proposal, the FEC proposal shows a much larger dollar amount 
of foreign purchases (mainly from the United Kingdom of Great 
Britain and Northern Ireland (UK)). Consequently, when the 50 
percent Balance of Payments Program evaluation factor is added to 
the cost of the foreign purchases set out in the two proposals as pro- 
vided .by the RFP, the evaluated price of the FEC proposal becomes 
considerably higher than the evaluated price of the UCC proposal. 

The Air Force proposes to make award to UCC on the basis of its 
lower evaluated price. However, you protest any use of the 50 percent 
balance of payments factor in the evaluation of FEC’s price on two 
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grounds. First, that FEC’s price must be evaluated in conjunction with 
its barter offer without adding a balance of payments penalty. Second, 
that if evaluation is to be made on a nonbarter basis, the Secretary of 
Defense must apply certain offset credits to FEC’s proposed purchases 
in the UK pursuant to an existing balance of payments offset agree- 
ment between the United States and the UK. You contend that FEC is 
the low offeror when either the principles of barter or the offset agree- 
ment are properly considered. 

Part XX, Balance of Payments, of the RFP includes the following 
clause : 
EVALUATION OF BIDS 


In implementation of the Balance of Payments Program, and for bid evaluation 
purposes only, fifty percent (50%) of the amount certified herein by the bidder as 
the cost of components of foreign origin and of work or services of foreign origin 
will be added to the total bid. 


Part XXII of the RFP calls attention to the Commodity Credit 
Corporation Charter Act of 1948, Public Law 80-806, 62 Stat, 1070, 15 
U.S.C. 714 note, and other statutory provisions which authorize dis- 
posal by barter or exchange of surplus agricultural commodities for 
use outside the United States. While paragraph d.4 of Part XXII 
states that the lowest proposal on a barter basis acceptable to the Com- 
modity Credit Corporation will be considered and evaluated in con- 
nection with evaluation of the nonbarter proposals, and that preference 
will be given to the barter proposal where it is determined to be in 
the best interest of the Government, neither that paragraph nor para- 
graph (8) of the barter clause set out in paragraph 4-503.5 of the 
Armed Services Procurement Regulation (ASPR), and referred to in 
your protest, provides that foreign supplies are to be evaluated on an 
equal competitive basis with domestic supplies when barter is offered. 
To the contrary, paragraph e, Part XXII, entitled “Barter Bidding” 
states: 


* * * Components and service of foreign origin will be evaluated as foreign as 
provided in Part I, Note A, of the Schedule, and the Foreign Cost included in the 
column entitled Foreign Cost, whether or not acquired by barter. 


And Note A.2, Part I, of the schedule advises offerors that, except as 
modified by Note A.3 (concerning potential UK and Federal Republic 
of Germany competition), the 50 percent evaluation factor set forth in 
Part XX will apply to the foreign costs set forth in the specified items 
for both barter and nonbarter proposals. 

You contend that it is erroneous to include provisions in the RFP 
which provide for application of the 50 percent evaluation factor to 
foreign costs on both the barter and nonbarter proposals, since there is 
no adverse balance of payments expenditure in a barter transaction ; 
that such evaluation is contrary to the barter provisions of ASPR as 
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set out in section 4, Part 5; and that such evaluation runs counter to 
our report to the Congress of the United States of January 6, 1966, 
B-152980. While you point out. that 7 U.S.C. 1692 directs the Secre- 
tary of Agriculture to barter or exchange, to the maximum extent prac- 
ticable, agricultural commodities owned by the Commodity Credit 
Corporation for materials required in substantial quantities for off- 
shore construction programs, and directs the procuring agencies to co- ~ 
operate with the Secretary in the disposal of surplus agricultural 
commodities by means of barter or exchange, we note that paragraph 
4-501 of Part 5 of ASPR specifically states that the barter procedures 
set out in that Part were developed in conjunction with the Commodity 
Credit Corporation. 

Contrary to your contentions, we do not find that section 4, Part 5 
of ASPR precludes application of the 50 percent balance of payments 
factor to foreign supplies in proposals submitted on a barter basis. The 
Air Force states in its report of January 30, 1970, that the above ASPR 
provisions do not pertain to the method for evaluation of foreign and 
domestic elements of proposals, and that the barter provisions apply 
only after proposals have been evaluated as prescribed by the solicita- 
tion. We cannot conclude that the Air Force view as to the application 
of the above ASPR barter provisions is unreasonable, or that such 
procedures clearly reflect an agreement with the Commodity Credit 
Corporation that the Department of Defense will evaluate foreign 


products in barter proposals on an equal competitive basis with do- 
mestic products in nonbarter proposals. Conversely, such an agreement 


would appear to entail a reversal (which is not indicated by the record, 
see paragraph 5f of supplemental Air Force report dated February 
20, 1970) of the longstanding Department of Defense policy to evalu- 
ate barter offers only after application of the Department of Defense 
balance of payments directives. 

That policy was considered in our decision of November 23, 1964, 
B-152980, on a protest by your client concerning a somewhat similar 
procurement of an underseas cable communications system by the Air 
Force. At that time, we made an extensive review of the Department 
of Defense policy, which did not permit consideration of a bidder’s 
barter offer on foreign source items after the bidder’s dollar bid had 
been rejected pursuant to balance of payment directives. Our review 
culminated in our report to the Congress of January 6, 1966, in which 


we stated (page 16) the basis for the Department of Defense rule as 
follows: 


Perhaps the principal reason for the established rule is that a barter bid 
offering foreign items is likely to be disadvantageous to the nation’s balance 
of payments in that there is no assurance that the barter transaction, which 
eventually results in a sale of American agricultural commodities, will not 
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displace a normal export sale. Unless the barter transaction results in an 
addition to the total foreign consumption of American agricultural commodities 
(i.e., additionality) such a displacement of exports will occur. 

We also noted on page 17 of the report the following Department 
of Agriculture position in the matter: 

The Department of Agriculture will not negotiate a barter contract for the 

Department of Defense unless the military has first determined that pro- 
curement can be made from foreign sources under its balance-of-payments 
regulations. It is considered proper for the Department of Defense to make 
the initial judgment in this respect. 
We further observed (page 23) that barter programs have been 
extensively studied by responsible United States agencies to ensure the 
formulation of programs which would serve the overall interests of 
the United States, and that as a result the barter programs had been 
redirected toward the procurement of goods and services which 
would otherwise have been purchased abroad by the Department of 
Defense and other United States agencies. 

During the course of our review, a special interagency study group 
was formed and its findings were approved by the Cabinet Committee 
on Balance of Payments. The Committee advised us that the overall 
volume of procurement through barter of surplus commodities was at 
an appropriate level and that any increase in the volume of barter 
procurement probably would result in the disposal of agricultural 
surpluses at the expense of normal commercial sales. The Committee 
also stated that there is no practical way to determine specifically, 
on a percentage basis, the extent to which a particular barter trans- 
action might displace commercial sales. After taking into account 
the above and other factors, the Committee informed us that it did 
not plan to recommend changes in the procurement policies of the 
executive branch which permitted the procuring agency to ignore 
barter offers until and unless it was determined that procurement of 
foreign source items was permissible under applicable balance of 
payment directives. 

While our report indicated that we retained the opinion that agen- 
cies should fully consider the merits of each barter offer, we did not 
recommend any changes to the executive branch in its procedures for 
evaluation of proposals offering barter, and our report was issued on 
the basis that the Congress might wish to inquire into the matter. 
We have not been apprised of any change in the position of the 
executive branch regarding the applicability of balance of payment 
directives to barter offers, or of any statutory or regulatory provisions 
clearly exempting barter offers from such directives. Further, we do 
not believe your protest has presented any new material which requires 
a modification of our position, as indicated in our 1966 report, that 
the policy considerations-involved are for such attention as the Con- 
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gress may deem appropriate, rather than being subject to affirmative 
resolution by this Office. Accordingly, we will interpose no objection 
to the Air Force using the Department of Defense 50 percent balance 
of payments factor in evaluating your barter offer. 

Regarding your contention that the Secretary of Defense must 
apply offset credits, pursuant to existing agreements between the 
United States and the UK, in evaluating FEC’s proposed purchases 
of components in the UK, the pertinent provisions of the RFP are 
set forth in Part I, Note A.3, as follows: 

Notice of potential U.K. and FRG source competition. Proposals for this 
procurement are being solicited from sources which may offer end items or 
components (including the use of cable laying vessels or boats) produced in 
the United Kingdom of Great Britain and Northern Ireland and the Federal 
Republic of Germany. If a proposal offering such end items or components 
would be acceptable from the standpoint of price and other factors but for 
the balance-of-payments provisions of this procurement, then the matter will 
be forwarded to the Secretary of Defense for a determination as to whether 
it would be in the public interest to except the end product from the restric- 
tions of the balance-of-payments program. If the Secretary of Defense decides 
to except the end product from the provisions of the balance-of-payments 
program, U.K. and FRG products will not be treated as being of foreign 
origin for the purpose of the balance-of-payment provisions of this procure- 
ment. Provided: Since, as the above notice indicates, the final decision as 
to whether components or end items from the indicated sources will be excepted 
from Balance-of-Payments restrictions rests with the Secretary of Defense, 
proposals submitted for this procurement will be evaluated both as required 
by the Balance-of-Payments provisions presently included in the Request for 
Proposals and as they might be if components or end items from the indicated 
sources were excepted. 

As provided for by Note A.3, the proposals were evaluated both 
with and without application of the 50 percent balance of payments 
differential on UK and FRG components and, as FEC’s proposal 
would have been acceptable except for the differential, the matter 
was submitted to the Secretary of Defense for a decision as to whether 
such components would be exempted from the balance of payments 
provisions of the solicitation. In a memorandum to the Air Force 
dated December 23, 1969, the Assistant Secretary of Defense, Instal- 
lations and Logistics, determined that the dollar savings to be realized 
from an award on the FEC proposal were insufficient to warrant 
payment of the balance of payments penalty involved, and the UK 
and FRG components therefore were not exempted from the solici- 
tation’s balance of payments provisions. 

You state that it was FEC’s understanding the above notice set 
out in Note A.3 of the RFP implemented a US-UK offset arrange- 
ment concluded on February 26, 1966, and that it was on such basis 
that FEC decided to participate in the procurement. You refer to 
an implementing memorandum of July 21, 1966, by the Deputy 
Secretary of Defense, which provided for the establishment of a list 


of items having an apparent potential for UK competition, and pre- 
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scribed procedures for competitive procurement of such items from 
UK sources. The procedures required that a notice of the above 
type be included in each solicitation for an item on the list. Sub- 
marine cable, such as that which you proposed to use in the subject 
project, appears to have been entered on the list during the fall of 
1967. While procedures established to implement the February 26, 
1966 agreement, and made applicable to the latest special agreement 
relative to offset, provided for evaluation of such items from the 
UK without imposing any differentials under the Buy American 
Act or under the Department of Defense Balance of Payments Pro- 
gram, the memorandum of July 21, 1966, specifically stated that 
exceptions to such differentials would be authorized on a case-by-case 
basis. 

You refer to a meeting in September 1969 between the Deputy 
Secretary of Defense and UK officials, and to a memorandum of 
that meeting prepared by one of the attending UK parties. You 
allege that during the meeting the Deputy Secretary reaffirmed that 
UK bids on the subject project would be evaluated under the offset 
agreement. Y:.u further contend that such action by the Deputy Sec- 
retary constitutes a decision by the Secretary of Defense to except 
the end product from the restrictions of the balance of payments 
program within the meaning of Note A.3, Part I, of the RFP. 

In opposition to your statements concerning the meeting, the Air 
Force reports that the Deputy Secretary took no action in, or as a 
result of, that meeting which could in any manner be considered to 
constitute a decision under Note A.3. Further, the Air Force contends 
that the subject procurement is not reflected as having been dis- 
cussed in the UK official’s memorandum of the meeting of Septem- 
ber 22, 1969. We have examined a copy of the memorandum, and do 
not find therein any reference to the procurement, or any indication 
of actions during the meeting by the Deputy Secretary which could 
reasonably be regarded as constituting a decision pursuant to Note A.3. 

It seems that the US-UK offset arrangement of February 26, 1966, 
was originated as a means of offsetting a balance of payments deficit 
resulting from a UK agreement to purchase F-111 aircraft in the 
United States, and that the arrangement was effectively terminated 
in May 1968 after the UK canceled its agreement to purchase the 
F-111 aircraft. While it is stated in the Air Force report of January 
30 that the United States subsequently made other special commit- 
ments to the UK for offset, and that Note A.3 is in response to 
such a special offset commitment, it is also stated therein that the 
offset commitments to UK are considered to be fully completed through 
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the current United States procurement of Harrier aircraft from the 
UK, which appears to have been consummated on December 20, 1969. 

In rebuttal to the Air Force report, you say that the British 
Embassy has advised you that there is no agreement between the 
United States and the UK for inclusion of the Harrier procurement 
under offset. You contend, however, that there was an understanding 
between the Department of Defense and the British Embassy that, 
irrespective of what might be ultimately decided about the effect 
of the Harrier procurement on the special offset arrangement, pro- 
curements already accepted for offset treatment would not be affected, 
and that this procurement has been accepted for offset by including 
the Note A.3 clause in the present RFP. You further state that 
FEC was informed in all the prebidding negotiations, and in con- 
versations with officials of the Department of Defense and the British 
Government, that offset would be applied if its bid, without refer- 
ence to the 50 percent, differential, was the low responsive bid. 

Neither the Air Force nor the Department of Defense has been 
inclined to comment on your statements concerning the position of 
the British Government in this matter; however, in its supplemental 
report of February 20, 1970, the Air Force has.affirmed, as follows, 
its prior statement that the Harrier contract fulfilled the special 
offset commitments to the UK: 


In the judgment of the Department of Defense. the special commitment which 
the U.S. Government made to the British Government as set forth in the 
Nitze-Healey letter of 8 May 1968 (which is the basis for Note A.3) is satis- 
fied by the procurement of Harrier Aircraft by the Defense Department. It is 
understood that Treasury Department shares this view. 

Although you contend that, in view of the statements allegedly 
made to FEC, a denial of offset would change the rules governing 
the procurement after FEC has submitted its proposal, it. is an 
elementary principle of competitive procurement that awards are 
to be determined according to the rules set out in the solicitation 
to all prospective offerors, rather than by oral statements of procure- 
ment officials to individual offerors. Such matters are covered by 
paragraph 3 of the Solicitation Instructions and Conditions, Standard 
Form 33A, which provides that oral explanations or instructions given 
before award will not be binding, and that any information given 
to a prospective offeror concerning a solicitation will be furnished 
to all prospective offerors as an amendment to the solicitation, if such 
information is necessary to offerors in submitting offers on the solici- 
tation or if the lack of such information would be: prejudicial to 
uninformed offerors. Had a preproposal decision been made exempting 
UK products from the solicitation’s balance of payments provisions, 
and had FEC been informed of such a decision, then the solicitation 
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should have been amended so that UCC and the other solicited sources 
could likewise have had the benefit of such information. Note A.3 
clearly shows that the Secretary of Defense decision was to be made 
after submission and evaluation of the individual proposals, and had 
a final decision been made prior thereto, and only FEC notified, 
such actions would have been in disregard of the rules governing 
the procurement, rather than a proper procedure under the rules as 
you seem to imply. 

Concerning those statements which may have been made to you 
by representatives of the British Government as to application of 
offset to the procurement, and the effect of such statements on your 
actions in the matter, we believe it is ‘sufficient to note that the 
British Embassy was not the facility designated in the solicitation 
to be contacted for Information concerning the procurement. 

While there may be a difference in views between the Department 
of Defense and the British Embassy as to the proper relationship 
of the US-UK offset commitments to the Harrier contract and to 
the subject, procurement, we are not aware of any requirements of 
law, the RFP, or the offset procedures which would make it manda- 
tory upon the Department of Defense to exempt UK products in 
this procurement from the Department of Defense Balance of Pay- 
ments Program even if adequate offsets are available, as you contend. 
We believe that Note A.3 makes it amply clear that the decision of 
whether it is in the public interest to waive the balance of payments 
differential would be made after consideration of the factors revealed 
upon an evaluation of all proposals received, and we do not perceive 
anything therein which would justify a conclusion that the Secretary 
would automatically authorize waiver whenever there was a sufficient 
amount of remaining offsets to cover the procurement involved. 

Although the standards which the Secretary would use in making his 
decision are not set out in the solicitation, the reasons for the denial 
of waiver are clearly stated in the Assistant Secretary’s decision of 
December 23, 1969. In this connection, the Assistant Secretary has ad- 
vised that he would have made the same determination as was actually 
rendered on December 23, whether or not the special offset commitment 
was fully satisfied by the Harrier contract, because of the substantial 
adverse balance of payments impact which would have resulted from 
acceptance of the FEC proposal. A resolution of whether offset credits 
are still available under the special US-UK agreement therefore is not 
considered essential for purposes of this procurement, inasmuch as the 
final outcome, whether favorable or unfavorable to the British Govern- 
ment, would not appear to have affected the action taken by the As- 
sistant Secretary in the subject procurement. 
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From our review of this matter, and in light of the relatively small 
difference in the FEC and UCC prices, and considering the substantial 
dollar amount of foreign purchases involved in the FEC proposal, 
we cannot conclude that the Assistant Secretary’s decision against 
waiving the balance of payments differential was either arbitrary or 
contrary to any express terms of the solicitation or offset agreement. 

In view of the foregoing, your protest against the proposed award 
to UCC must be denied. 


[B-168971] 


Accountable Officers—Accounts—Credit For Waived Erroneous 
Payments 


In accordance with Public Law 90-616, an accountable officer is entitled to full 
credit in his accounts for erroneous payments that are waived under the authority 
of the act, as the payments are deemed valid for all purposes. Therefore, a re- 
fund to an employee of the overpayment which he had repaid prior to waiver of 
the erroneous payment by an authorized official is regarded as a valid payment 
that may not be questioned in the accounts of a responsible certifying officer re- 
gardless of the fact that he may not regard the erroneous payment as having 
been appropriately waived. 


To D. E. Capen, Post Office Department, March 10, 1970: 


We refer to your letter of January 29, 1970, 9132 :DEC :c, concerning 
a certifying officer’s liability in a case where he certifies a refund fol- 


lowing the approval of a Public Law 90-616 waiver claim at the agency 
level. Your letter reads in part as follows: 


As an example attached is a copy of a waiver claim that was disallowed, 
protested by the claimant, and then allowed at a higher level of authority within 
the Post Office Department. A refund of $92.50 would therefore be due the 
debtor. 

Does approval at the higher level of authority, within the Department, remove 
liability under 31 U.S.C. 82e¢ of the certifying officer who is vested with the re- 
sponsibility of certifying the refund payment, particularly if he is of the opinion 
that the claim should not have been allowed. 


5 U.S.C. 5584(c), (d) and (e), as added by Public Law 90-616, read 
as follows: 


(c) A person who has repaid to the United States all or part of the amount 
of a claim, with respect to which a waiver is granted under this section, is en- 
titled, to the extent of the waiver, to refund, by the employing agency at the time 
of the erroneous payment, of the amount repaid to the United States, if he applies 
to that employing agency for that refund within two years following the effective 
date of the waiver. The employing agency shall pay that refund in accordance 
with this section. 

(d) In the audit and settlement of the accounts of any accountable official, 
full credit shall be given for any amounts with respect to which collection by the 
United States is waived under this section. 

(e) An erroneous payment, the collection of which is waived under this section, 
is deemed a valid payment for all purposes. 


Under the clear wording of the statute full credit shall be given in 
the accounts of an accountable officer for a payment which is waived 
under the authority of the act and an erroneous payment so waived is 
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regarded as valid for all purposes. Moreover, when a refund is made 
to an employee in accordance with subsection (c) that payment, too, 
is regarded as a valid payment and one which may not be questioned 
in the accounts of the responsible certifying officer. This is true in any 
case in which payment is made pursuant to a waiver granted by an 
official in whom waiver authority had been duly delegated regardless 
of the fact that the certifying officer may have regarded the erroneous 
payment as not being appropriate for waiver. 


[.B-133044] 


Officers and Employees—Contributions From Sources Other Than 
United States—Acceptance 


A Veterans Administration physician authorized to be absent without charge to 
leave to attend professional activities whose travel expenses are paid by or 
from funds controlled by a university whose medical college is affiliated with the 
hospital employing the physician may retain the contributions received from the 
university, which is a tax exempt organization within the scope of 26 U.S.C. 
601(c) (3) and, therefore, authorized under 5 U.S.C. 4111 to make contributions 
covering travel, subsistence, and other expenses incident to training a Govern- 
ment employee, or his attendance at a meeting. However, pursuant to 5 U.S.C. 
4111(b), and Bureau of the Budget Circular No. A-48, for any period of time 
for which the university makes a contribution there must be an appropriate re- 
duction in amounts payable by the Government for the same purpose. 


Travel Expenses—Contributions From Private Sources—Accept- 
ance by Employee 


When a Veterans Administration physician employed by a hospital affiliated with 
the medical college of a university is authorized both travel to attend a medical 
meeting to conduct Government business for a portion of the meeting, and. to 
be absent without charge to leave to attend the remainder of the meeting, and 
he is reimbursed by the Government for the travel costs and per diem incurred 
on Government business and by the university for the balance of his expenses, 
the contribution by the university pursuant to its tax exempt status under 26 
U.S.C, 501(¢) (3), and authority under 5 U.S.C. 4111, may be retained by the 
employee. 


Travel Expenses—Contributions From Private Sources—<Accept- 
ance by Agency 


The funds received by a Veterans Administration physician from a university 
whose medical school is affiliated with the VA hospital employing the physician, 
to permit him to undertake university business while in a, travel status, which 
funds are in addition to the travel and per diem authorized to conduct Govern- 
ment business for the entire period. of a medical meeting, seminar, etc, may not 
be retained by the physician, and under the rule that the employee is regarded 
as having received the contribution on behalf of the Government, the amount 
of. the contribution is for deposit into the Treasury as miscellaneous receipts, 
unless the employing agency has statutory authority to accept gifts, thus avoid- 
ing the unlawful augmentation of appropriations. 


Officers and Employees—Contributions From Sources Other Than 
United States—Acceptance 


Where a physician employed by a Veterans Administration hospital that is af- 
filiated with the medical sch6ol of a university is authorized travel and per diem 
to undertake Government business for a specified period, performs duties for the 
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university when in a nonpay or annual leave status while traveling, the reim- 
bursement by the university of the expenses incurred by the physician during 
nonduty days should not be construed as supplementing Veterans Administration 
appropriations. 


To the Administrator, Veterans Administration, March 11, 1970: 


We refer to your letter of January 16, 1970, requesting our decision 
on several questions concerning the supplementation of travel allow- 
ances by the University of Utah in the case of five physicians employed 
at the Veterans Administration (VA) Hospital in Salt Lake City. 

38 U.S.C. 4108 is quoted in your letter as follows: 


Notwithstanding any law, Dxecutive order, or regulation, the Administrator 
shall prescribe by regulation the hours and conditions of employment and leaves 
of absence of physicians, dentists, and nurses. 


In connection with the implementation of the authority to regulate 
concerning leaves of absence and hours and conditions of employment 
your letter says: 


The Department of Medicine and Surgery Supplement to Veterans Administra- 
tion Manual MP-5, Part II, paragraph 7.10 sets out circumstances under which 
an employee can be authorized absence without charge to leave or loss of basic 
salary. Among these conditions, and particularly pertinent to this inquiry, are 
provisions permitting absence without charge to leave for the purposes of attend- 
ing international, sectional, state and local, medical, dental, scientific conferences, 
as well as educational lectures, seminars, courses of instruction, etc. This author- 
ity, while issued pursuant to the provisions of title 38, cited above, and applicable 
only to physicians, dentists and nurses employed in the Department of Medicine 
and Surgery, does not appear to be substantially different from those circum- 
stances under which classified employees may be authorized absence without 
charge to leave. 

Under certain circumstances, full-time physicians in the Department of Medi- 
cine and Surgery are authorized to participate in professional activities outside 
their Veterans Administration responsibilities. An important part of these activi- 
ties is a teaching function which involves faculty appointments on the staff of 
the medical school affiliated with the particular Veterans Administration hospi- 
tal. In the course of these activities, earnings may be generated which are de- 
posited to special fund accounts, 


Such special fund accounts are described in your letter as follows: 


Such special fund accounts are a common practice in most of the nation’s 
medical schools. They are called by different names in different parts of the 
country. The most frequently used is ithe Academic Enrichment Fund. Under 
this broad heading, special funds are established by departments of the medical 
school. Examples of the departmental funds at the University of Utah are, to 
name only a few: (1) the Gastroenterology Development Fund; (2) Plastic 
Surgery Development Fund; (3) Fluid Research Account of Metabolic Division, 
Department of Medicine; (4) Orthopedic Division of the Department of Sur- 
gery; and (5) the Kidney Development Fund. These special “funds” are generally 
established by the Medical School of the University to provide financial support 
in whole or in part for supplementing academic staff members’ salaries, pruvide 
for fringe benefits, retirement plans, life insurance, health benefits, and for 
defraying costs incurred in meeting professional responsibilities, travel expenses 
to professional societies, and professional membership dues. In addition, they 
are used to pay for periodicals, recruitment of prospective faculty members and 
residents. Upon affiliation with the University of Utah College of Medicine by 
the Veterans Administration Hospital in Salt Lake City, the benefits of these 
funds were extended to those Veterans Administration doctors that were given 
academic staff or teaching appointments. 
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The various departmental funds are supported generally by collections result- 
ing from clinical practice by the academic staff, including those Veterans Admin- 
istration doctors who are members of the teaching staff at the University of 
Utah College of Medicine. The Veterans Administration doctors’ participation 
in the control of moneys in these accounts is minimal. The funds generated by 
this group as a by-product of their teaching assignment comes from fees collected 
for clinical practice and are usually held and administered by the University. 
Fees may also result from clinical practice by faculty members and by Veterans 
Administration physicians for their teaching assignments for services performed 
by residents and interns under their teaching supervision. In some instances, 
billings may be, or have been, made by the various departments in the name of a 
specific Veterans Administration attending physician. 

At the University of Utah College of Medicine, moneys in the special fund 
accounts were disbursed on an individual consideration basis. Payments from the 
fund were made in most instances only with the approval of the Department 
Head and/or Assistant Dean. The report shows that at Salt Lake City, there was 
a difference of opinion as to not only who controlled such funds, but who had 
title to them. In this connection, see Dr. Snyder’s claim that one of these funds 
was his property, This is now resolved by the letter from the University of Utah, 
dated December 1, 1969, copy enclosed. 


You point out it is your understanding, based upon decisions of our 
Office, that donations from private sources for official travel to conduct 
Government business, in the absence of statutory authority to accept 
gifts, is prohibited as an unlawful augmentation of appropriations. 
You understand, further, that when an agency is authorized to accept 
gifts, the donation may not be directed to the emp!oyee, but must be 
made to the agency and reimbursement to the employee for travel 
expenses must be in accordance with the appropriate laws and regula- 
tions relating to travel. (36 Comp. Gen. 268 (1956), 46 Comp. Gen. 
689 (1967), unpublished decision B-166850, June 13, 1969). 

You request our views as to the application of the foregoing princi- 
ples in the following situations : 


(a) Where the employee is authorized absence without charge to leave to 
attend a medical meeting, seminar, etc., and his travel expenses are paid by or 
from funds controlled by the University ; 

(b) Where the employee is authorized travel to attend a medical meeting, 
seminar, etc., to conduct Government business for a portion of such meeting and 
authorized absence without charge to leave to attend the remainder of the 
meeting, where the Government pays his entire travel costs and per diem for 
those days in which he is engaged in Government business, and the University 
pays his expenses for those days he is authorized absence without charge to 
leave ; 

(c) Where the employee is authorized travel and per diem to conduct Govern- 
ment business for the entire period of a medical meeting, seminar, etc., and the 
University furnishes additional funds to permit him to undertake University 
business while in a travel status; 

(ad) Where the employee is authorized travel and per diem to undertake 
Government business for a specified period and either while on leave or admin- 
istrative non-duty time while in a travel status, undertakes employment by the 
University and is reimbursed by them for his expenses during the non-duty days. 


We note that under 38 U.S.C. 4113 the Administrator may pay the 
expenses, except membership fees, of physicians, dentists and nurses 
incident to attendance at meetings of associations for the promotion 
of medical and related sciences. Also, under 38 U.S.C. 4115 the Chief 
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Medical Director with the approval of the Administrator shall pro- 
mulgate all regulations necessary to the administration of the Depart- 
ment of Medicine and Surgery and consistent with existing law, 
including regulations relating to travel, transportation of household 
goods and effects, etc. 

We concur generally in your understanding of the requirements to 
be followed in connection with the receipt of donations by Govern- 
ment employees traveling on official business, However, at the time of 
our report dated October 6, 1969, to the Chairman, Committee on 
Veterans Affairs referred to in your letter, we did not consider whether 
the University of Utah was one of those tax exempt organizations 
described in section 501(c) (83) of Title 26, United States Code. An 
organization within the scope of 501(c)(3) is authorized under 5 
U.S.C. 4111 to make contributions covering travel, subsistence, and 
other expenses incident to a period of training by a Government em- 
ployee or incident to attendance of the employee at a meeting. We have 
ascertained informally from the Internal Revenue Service that the 
University of Utah is, in fact, one of those tax exempt organizations 
described in section 501(c) (3) of Title 26. Thus, a physician who re- 
ceives from the University of Utah a contribution for travel, subsis- 
tence, or other expenses incident to a period of authorized training or 
incident to attendance at a meeting is permitted to retain the full 
amount of such contribution. However, in accordance with subsection 
(b) of section 4111 and Bureau of the Budget Circular No. A-48, 
February 13, 1959, the amounts that otherwise would be payable by 
the Government on account of the employees’ travel or subsistence are 
to be reduced by the contributions made by the University of Utah 
covering the same type expenses. 

When a contribution is made by a tax exempt organization described 
in section 501(c) (3) of Title 26 incident to official duty of an employee 
which does not involve training or attendance at a meeting, the usual 
rule referred to in your understanding of the matter should be fol- 
lowed. That is, the employee is to be regarded as having received the 
contribution on behalf of the Government and the amount, therefore, 
would be for deposit into the Treasury as a miscellaneous receipt un- 
less, of course, the employing agency had statutory authority to accept 
gifts in which event the donation could be accepted and utilized by 
the employing agency without deposit into the general fund of the 
Treasury. With these concepts in mind, the following conclusions are 
reached with respect to the four specific situations enumerated in your 
letter : 

(a) The employee would be permitted to retain contributions re- 
ceived from the University. 

(b) We understand that in this situation the Government pays the 
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entire travel cost and subsistence in going to and from the meeting and 
on those days when the employee is conducting Government business. 
On other days when the employee is on excused absence but is not ac- 
tually conducting Government business but is still attending the meet- 
ing the University would pay his expenses. Under these circumstances 
acceptance of the contribution by the employee would be authorized. 

(c) In this situation the employee’s official travel status for which he 
receives reimbursement from the Government continues through the 
entire period of the medical meeting but the University furnishes the 
employee additional funds to permit him to perform certain Uni- 
versity business separate and apart from his officially ordered attend- 
ance at the meeting. Unless this further University business involved 
other meetings related to his VA duties, the employee would not be 
permitted to retain the additional funds which would be paid him by 
the University. Rather, such funds would be for deposit in accordance 
with the principle previously mentioned. 

(d) If, when performing the duties for the University, the employee 
is in a nonpay status or in a leave with pay status (assumed to be vaca- 
tion leave) the amounts received from the University should not be 
construed as supplementing VA appropriations. In other situations 
the rules heretofore discussed would apply. 

Concerning the specific vouchers submitted here our understanding 
is that the situation involved in each is one in which the University, 
in accordance with 5 U.S.C. 4111, is permitted to make and the VA 
physician involved is permitted to receive contributions covering trav- 
eling expenses. We understand also that the amounts paid by the Uni- 
versity in each case are on an actual expense basis and cover specific 
periods of time. Thus, in accordance with 5 U.S.C. 4111(b) and Bureau 
of the Budget Circular No. A-48, for any period of time for which the 
University makes a contribution there must be an appropriate reduc- 
tion in amounts payable by the Government for the same purpose. For 
example, if for any day the University pays the entire cost of meals, 
lodging, and other subsistence items no per diem would be payable by 
the Government. However, the employee would be authorized to retain 
the full contribution made by the University regardless of the amount 
thereof. For those days on which the contribution for lodging, meals 
and other subsistence items is less than the authorized per diem the em- 
ployee may receive the full contribution but the authorized per diem 
must be reduced by the amount of such contribution. 

The amount of the indebtedness of each of the employees involved 
should be redetermined on the foregoing basis. If, in connection with 
such redeterminations, any question arises concerning the application 
of the foregoing principles it may be transmitted here for a further 
decision. 
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[[B-167804] 


Compensation—Overtime—lInspectional Service Employees—Part- 
Time WAE Employees 


Part-time immigration inspectors employed on an intermittent basis at hourly 
rates regardless of the day or time of day they are required to perform service, 
and who are paid overtime compensation for work performed in excess of 8 hours 
in a day under 5 U.S.C. 5542(a), having no regular hours of duty are not eligible 
for the extra compensation prescribed by the act of March 2, 1931 (8 U.S.C. 1353a) 
for work between 5 p.m. and 8 a.m. However, the inspectors are entitled to 2 days 
extra pay for Sunday and holiday duty pursuant to the 1931 act, but since they 


have no regular tour of duty, they may not receive their regular pay in addition 
to the extra pay. 


To The Attorney General, March 11, 1970: 


By letter dated August 22, 1969, reference CO 851.1-P, the Associate 
Commissioner, Management, Immigration and Naturalization Service, 
forwarded for our consideration the claims of seventeen part-time im- 
migration inspectors for additional compensation under section 1 of 


the act of March 2, 1931, 8 U.S.C. 1353a. 


The seventeen inspectors are employed on an intermittent basis and 
are paid at the basic hourly rate for their grades regardless of the day 
or time of day they are required to perform service. Although they are 
paid overtime compensation for work performed in excess of 8 hours 
in a day under 5 U.S.C. 5542(a), they are not paid extra compensation 
for overtime, Sunday and holiday work under 8 U.S.C. 1353a. In that 
regard, section 16 of the Immigration and Naturalization Service Ad- 
ministrative Manual provides as follows: 


Part-time immigration officers engaged in inspection of arriving passengers and 
crews or in other duties, whose hours or days of work are less than the prescribed 
hours or days of work for full-time employees (less than a basic 40-hour work- 
week), are not considered to be immigration officers within the meaning of 


these procedures. Accordingly, they are not entitled to extra compensation 
hereunder. 


The part-time inspectors contend that they are entitled to extra com- 
pensation under 8 U.S.C. 1353a and point out that similar employees 
of the Customs Service are paid extra compensation for overtime, 


Sunday and holiday work under the act of February 13, 1911, 19 
U.S.C. 267. 


Section 1 of the act of March 2, 1931, 8 U.S.C. 1353a provides: 


The Attorney General shall fix a reasonable rate of extra compensation for over- 
time services of immigration officers and employees of the Immigration and 
Naturalization Service who may be required to remain on duty between the hours 
of five o’clock postmeridian and eight o’clock antemeridian, or on Sundays or 
holidays, to perform duties in connection with the examination and landing of 
passengers and crews of steamships, trains, airplanes, or other vehicles, arriving 
in the United States from a foreign port by water, land, or air, such rates to be 
fixed on a basis of one-half day’s additional pay for each two hours or fraction 
thereof of at least one hour that the overtime extends beyond five o’clock post- 
meridian (but not to exceed two and one-half days’ pay for the full period from 
five o’clock postmeridian to eight o’clock antemeridian) and two additional days’ 
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pay for Sunday and holiday duty; in those ports where the customary working 
hours are other than those heretofore mentioned, the Attorney General is vested 
with authority to regulate the hours of such employees so as to agree with the 
prevailing working hours in said ports, but nothing contained in this section shall 
be construed in any manner to affect or alter the length of a working day for 
such employees or the overtime pay herein fixed. 

We have construed the above language to mean that an employee, to 
be entitled to overtime pay thereunder, must perform at least 1 hour 
of work between the hours of 5 p.m. and 8 a.m. and such work must be 
in addition to his regular tour of duty. 10 Comp. Gen. 487 (1931), 24 id. 
140 (1944). In United States v. Myers, 320 U.S. 561 (1944), the Su- 
preme Court held that the extra compensation authorized for work 
between the hours of 5 p.m. and 8 a.m. could not be paid under the 
Customs overtime provisions contained in the act of 1911 (19 U.S.C. 
267) until the employee had performed his regular tour of duty. 

While the above decision of the Supreme Court with respect to work 
between 5 p.m. and 8 a.m. did not specifically refer to full-time em- 
ployees with regular tours of duty our view is that it was so intended. 
Therefore, since the employees in question work intermittently and 
have no regular tours of duty they are not eligible for payment of extra 
compensation for work performed between 5 p.m. and 8 a.m. under 
8 U.S.C, 1353a. 

Concerning extra pay for Sunday and holiday duty, however, we 


quote the following statement from United States v. Myers, supra, at 
page 574: 


As to Sundays and holidays, we construe the statute to require extra compen- 
sation for inspectors without regard to the hours of the day or whether such 
services are additional to a regular weekly tour of duty. 

Under that construction, which is equally applicable to the language 
of 8 U.S.C. 1353a, the intermittent employees are entitled to extra pay 
for Sunday and holiday service. However, since they have no regular 
tour of duty we believe they should not receive their regular pay for 
such work in addition to the 2 days pay allowable under 8 U.S.C. 1358a. 

The claims are returned for administrative handling in accordance 
with the above, Also, for your information, we enclose a copy of our 
letter of today to the Commissioner of Customs concerning this matter. 


[B~168541] 


Transportation—Requests—lIssuance, Use, Etc.—Nonappropriated 
Fund Activity 


The use of Government transportation requests, Standard Form 1169, by the 
Army and Air Force Exchange Service—a nonappropriated fund activity, even 
though considered a Government instrumentality for some purposes, as appro- 
priated funds are not made available for its operations—in order to procure air 
transportation for civilian employees and avoid payment of the 5-percent tax 
imposed by 26 U.S.C. 4261, may not be approved. The travel of the Exchange 
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employees concerned with the recreation, welfare, and morale of the members of 
the uniformed services is not travel for the account of the United States, nor 
on official business, the two prerequisites in the General Accounting Office Policy 
and Procedures Manual for Guidance of Federal Agencies, Title 5, section 2000, 
for the use of Government Transportation Requests to procure passenger 
transportation. 


To the Secretary of the Army, March 11, 1970: 

We refer to request made by the Office of the Deputy Chief of Staff 
for Logistics, Department of the Army, in letter dated October 10, 
1969, file LOG/TM-PMB-T-3, addressed to the Director of our 
Transportation Division, for determination of the propriety of an 
Army and Air Force Exchange Service proposal to change appropriate 
regulations for the purpose of authorizing the use of Government 
transportation requests in the procurement of transportation by air for 
civilian employees of that agency. 

The Army and Air Force Exchange Service reports that, as a result 
of a recent reorganization, greater reliance on air transportation has 
become necessary to satisfy its travel needs. By using Government 
transportation requests, the Exchange Service seeks to avoid payment 
of a 5-percent tax on transportation of persons by air as imposed by 
section 4261 of the Internal Revenue Code (26 U.S.C. 4261). The re- 
sultant savings, estimated between $15,000 and $20,000, are to be used 
to provide articles of necessity and convenience to military personnel 
and other authorized customers and to contribute to their welfare and 
recreational activities. 

The transportation request, Standard Form 1169, is primarily a 
device for exercising control over procurement, accounting, and audit- 
ing of Government travel. Pursuant to the authority contained in 
section 307 of the Revenue Act, 58 Stat. 64, the Secretary of the Treas- 
ury granted exemption from the tax when the transportation services 
are procured and performed under Government transportation 
requests. 

The Army and Air Force Exchange Service takes the position that 
a restrictive interpretation given to the term “transportation request” 
is an obstacle to the general use of transportation requests by its em- 
ployees, but believes that a change in the Army Regulations and the 
Air Force Manual could provide the necessary authority. The proposed 
change contemplates the inclusion of nonappropriated-fund employees 
within the definition of “transportation request” and would specifically 
state that Government transportation requests may be issued for official 
travel of nonappropriated-fund civilian employees of the Army and 
Air Force Exchange Service and their dependents. 

In apparent support of the proposal, the Department of the Army 
emphasizes the status of the Exchange Service as an instrumentality 
of the United States and the close controls exercised by the United 
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States over its operations and funds, In view of this, it is the opinion 
of the Department that authorized travel of civilian Exchange Serv- 
ice employees is in essence official travel for the account of the United 
States Government. 

In our opinion the Army and Air Force Exchange Service is a Gov- 
ernment instrumentality which functions as an agency of the Army 
and Air Force under the executive control of the officers of the services 
concerned who continue to receive pay and allowances as officers. How- 
ever, except for furnishing suitable facilities for the operations, ap- 
propriated funds are not available for exchange operations. In this 
connection section 4779(c) of Title 10, United States Code, provides: 

No money appropriated for the support of the Army may be spent for * * * 
Army exchanges. However, this does not prevent Army exchanges from using 
public buildings or public transportation that, in the opinion of the office or 


officer designated by the Secretary, are not needed for other purposes. [Italic 
supplied. } 


Although the preceding indicates substantial adherence to the prop- 
osition that the Exchange Service is a Government instrumentality, 
it also suggests limitations and urges caution in enlarging the scope and 
number of legal inferences that can safely be drawn from the Agency’s 
instrumentality status, 

There are two prerequisites in 5 GAO 2000 to the use of Government 


transportation requests for the procurement of passenger transporta- 
tion services: That their use be limited for the account of the United 
States and that the travel be for the purpose of official business. Bureau 
of the Budget Circular No, A-7, issued pursuant to the Travel Expense 
Act of 1949, as amended, and the Administrative Expenses Act of 1946, 
as amended, specifically provides that Government transportation re- 
quest forms are to be used only for official travel. 

A. distinction must be drawn on the purposes of travel performed by 
military members assigned to duty with post exchanges. Travel of 
memi:crs ordered for the purpose of purchasing post exchange sup- 
plies for resale cannot be considered as travel on public business, where- 
as travel for the purpose of inspecting, auditing, or investigating post 
exchange activities, attending post exchange conferences, coordinating 
post exchange matters, and attending post exchange schools may be 
considered public business. It is important to note that the basis for 
the above conclusion is that the latter activities be necessary for com- 
mand supervision. " 

The history of nonappropriated funds shows that they were created 
to fulfill the needs of members of the Armed Forces with respect to 
their recreation, welfare, and morale. As a general rule this Office has 
disapproved the use of appropriations for travel of military person- 
nel for recreational purposes because the travel was not performed in 
connection with a military activity. In 27 Comp. Gen. 679 (1948), it 
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was emphasized that, regardless of the desirability of recreational and 
entertainment programs for Federal employees, appropriated funds 
are not available in the absence of a clear expression on the part of the 
Congress. 

The device of reimbursing appropriation accounts with nonappro- 
priated funds to cover travel procured through Government transpor- 
tation requests would constitute an evasion of applicable tax laws and ~ 
regulations. Also, initial payment from appropriated funds would vio- 
late 31 U.S.C. 628 which requires that sums appropriated “shall be ap- 
plied solely to the objects for which they are respectively made, and 
for no others.” 

We are of the opinion that the proposed use of Government trans- 
portation requests, Standard Forms 1169, by civilian employees of the 
Army and Air Force Exchange Service, whether payment for services 
furnished is from nonappropriated funds or from appropriated funds 
followed by reimbursement, would be in conflict with our decisions and 
applicable laws and regulations. 

Accordingly, we regret that we are unable to approve the proposed 
change in current regulations which would authorize the use of Govern- 
ment transportation requests to procure air transportation for civilian 
employees of the Army and Air Force Exchange Service. 


[B-168650] 


Pay—Retired—Waiver for Civilian Retirement Benefite— 
Revocation 


A Regular enlisted member of the uniformed services who subsequent to re- 
tirement was employed as a civilian in the Federal Government and waived his 
retired pay to have his military service credited for civilian retirement purposes 
may not if reemployed in the civil service revoke the waiver of retired pay. Rev- 
ocation of the waiver would not terminate the former member’s status as an 
annuitant or terminate his eligibility to receive an annuity, which pursuant to 
5 U.S.C. 8844(a) would be deducted from the civilian compensation payable to 
the annuitant while reemployed in order to avoid a double benefit based upon 
the same period of military service. Therefore, the reemployed annuitant is en- 
titled to continue to receive his annuity and to be paid by the employing agency 
only the difference between the annuity due and the salary payable to him. 


To the Secretary of Transportation, March 11, 1970: 

Further reference is made to letter dated December 12, 1969, from 
the Commandant, United States Coast Guard, asking several questions 
concerning the waiver of retired pay and the crediting of military serv- 
ice for civilian retirement in the case of Chief Machinist’s Mate Ralph 
Davis, United States Coast Guard, retired. 

It is stated that Mr. Davis retired on April 1, 1954, as a Regular en- 
listed man for years of service with 24 years and 10 months of active 
service. Thereafter, he was employed as a civilian employee of the Gov- 
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ernment and it is stated that he retired therefrom on May 1, 1968. Since 
at the age of 60 his civilian service was not sufficient to qualify him for 
civil service retirement, it is stated that he waived his military retired 
pay effective April 30, 1968, so that his military service was creditable 
for civilian retirement. The Commandant’s letter states that Mr. Davis 
is considering reemployment in the civil service and that he would 
like to revoke his waiver of retired pay and again receive military 
retired pay while so employed. 

Our views are asked on the following questions: 

1. May Mr. Davis revoke his waiver and thereby again become entitled to 
military retired pay? 

2. If he may do so, is it correct that his military service would no longer be 
creditable toward his civil service annuity ; and that even if he is not reemployed 
in the civil service, his entitlement to a civil service annuity will terminate? 

8. If your answer to question 1 is in the affirmative, may Mr. Davis at some 
later date again waive receipt of his military retired pay for the purpose of 
qualifying, if necessary at the time, for a civil service annuity, and for computa- 
tion of that annuity? 

Section 8347 (a) of Title 5, U.S. Code, provides that the Civil Service 
Commission shall administer the civil service retirement program and 
prescribe such regulations as are necessary and proper to carry out the 
provisions of law authorized in that program. Section 8332(c) of Title 
5 provides, insofar as is here material, that an employee shall be allowed 
credit for periods of military service, but that “his military service may 
not be credited” if he is awarded retired pay on account of military 
service. Section 8332(j) also provides for the exclusion of military 
service performed after 1956 if the member or his widow is or would be 
eligible for old age and survivor insurance benefits under the Social 
Security Act (42 U.S.C. 402) based upon his wages and self- 
employment income. 

Regulations implementing the above statutory provisions provide 
in section S3-5 of the Federal Personnel Manual Supplement (Retire- 
ment) , 831-1, in pertinent part, as follows: 

a. Service which may be credited. Honorable active military service performed 
prior to separation from a position under the law is creditable, with the follow- 
ing exceptions: 

(1) In determining eligibility for retirement or in computing the amount of 
annuity, no credit is given for any military service to an employee who receives 
military retired pay unless the retired pay is awarded: 

(a) On account of a service-connected disability incurred in combat with an 
enemy of the United States, or 

(b) On account of a service-connected disability caused by an instrumentality 
of war and incurred in line of duty during a period of war, or 

(c) Under the provisions of chapter 67, of title 10, United States Code (per- 
taining to retirement from reserve component of the armed forces). 

* o . o . * * 


d. Double credit not permitted. Under no circumstances is credit allowed 
under the law for both civilian and military service covering the same period 
of time, The period of creditable service cannot exceed the actual calendar time. 
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Section 831.301(b), Appendix G of the same Manual provides that: 


(b) An applicant for annuity who is in receipt of retired pay which bars 
credit for his military service may elect to surrender the retired pay and to 
have his military service added to his period of civilian service for the purpose 
of obtaining a greater benefit in the form of annuity. When it appears on the 
adjudication of a claim for annuity that the employee will benefit from relin- 
quishment of retired pay and inclusion of his military service, the Bureau shall 
so advise him and permit him to exercise the right of election. 


As indicated above, Mr. Davis waived his military retired pay and 
used his military service to determine his eligibility to receive his civil 
service annuity. The question now presented is whether by revoking 
that waiver he will become entitled to military retired pay. We have 
been advised informally by a representative of the Civil Service Com- 
mission that such a revocation of his waiver would not terminate his 
status as an annuitant or terminate his eligibility to receive an annuity. 
Such annuity would be continued at a reduced rate, that is, at a rate 
determined solely on the basis of his service as a civilian employee. 

Where an annuitant is reemployed in the civil service, section 
8344(a) of Title 5, U.S, Code, requires, with certain exceptions not 
here material, that “An amount equal to the annuity allocable to the 
period of actual employment shall be deducted from his pay.” In other 
words, should Mr. Davis be reemployed in the civil service, he would be 
entitled, as an employed annuitant, to continue to receive his annuity 
and be paid by the employing agency only the difference between such 
annuity and his salary. 

In our decision of January 16, 1962, 41 Comp. Gen. 460, we con- 
sidered the right of an officer to receive retired pay, in addition to his 
annuity, where his military service had been used to determine his 
eligibility for an annuity. In holding that the member was not entitled 
to retired pay in that situation we said : 

* * * a determination as to his right to retired pay based on his military 
service is for decision by this Office and it is our view that such retired pay 
should not be paid so long as his military service is used to determine his 
eligibility for an annuity or in the computation of the annuity. In order to 
qualify for a Member annuity he had to give up his right to receive disability 
retired pay as a retired Marine Corps Reserve officer. We are of the opinion that 
Congress did not intend that a retired officer in his situation should receive a 
double benefit based upon the same period of military service. While 5 U.S.C. 
2264(d)—a provision which had for its purpose the protection of annuitants’ 
rights to receive nonservice-connected Veterans Administration pensions—per- 
mits any person entitled to annuity to decline to accept all or any part of such 
annuity by waiver signed and filed with the Commission, we know of no provyi- 
sion of law which permits him to waive a period of military service and draw 
retired pay based thereon when that service has been credited to him establish- 
ing his eligibility to receive an annuity. Payment of disability retired pay based 
on his military service would not be authorized in the absence of a statute 
clearly granting him a double benefit for that service, 5 U.S.C. 2253(b) evi- 
dences an intent to the contrary since it is there indicated that a Member who 
is awarded retired pay on account of military service such as here involved may 
not be credited with such service in establishing entitlement to the annuity. It 


seems to be the intent of Congress that such double benefit is only to be allowed 
an employee or Member awarded retired pay on account of a service-connected 
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disability if the disability was incurred in combat with an enemy of the United 
States or caused by an instrumentality of war and incurred in line of duty 
during a period of war. The record shows that Major Patterson is not in either 
of those categories. 


In the light of the above decision, question 1 is answered in the nega- 
tive, since Mr. Davis would continue to be paid his civil service annuity 
if he is reemployed and eligibility for such annuity had to be based, 
in part, on his military service. 

Both questions 2 and 3 involve payment of civil service annuity and 
thus, as indicated above, are within the jurisdiction of the Civil Ser- 
vice Commission. However, in view of the negative answer to question 
1, no answers are required to those questions. 


[B-168697] 


Bids—Discarding All Bidse—Changed Conditions, Etc.—Affecting 
Price, Quantity, or Quality 


The cancellation of an invitation for bids based on the determination the changes 
in the scope of the work and equipment to be furnished constituted a substantial 
deviation from the original specifications that affected price, quantity, or quality 
of the procurement, and the readvertisement of the procurement with an award 
to the second low bidder under the first invitation was in the best interest of 
the Government and is a proper action under section 1-2.404-1(b) of the Federal 
Procurement Regulations, even though the revision of specifications is not one 
of the examples cited in the section for canceling an invitation. The examples 
cited are not intended to be all inclusive, but to be indicative of the type of 
circumstance that justifies cancellation and, therefore, the contracting officer’s 
determination to cancel the invitation prevails in the absence of a showing of 
abuse of administrative discretion. 


To Seasonair of Virginia, Inc., March 16, 1970: 

Further reference is made to your letter of November 24, 1969, 
protesting the action of the Department of Transportation, United 
States Coast Guard Aircraft Repair & Supply Center, Elizabeth City, 
North Carolina, in canceling invitation for bids (IFB) No. 95-70 and 
readvertising the procurement under IF'B No. 219-70. 

The original invitation, IFB No. 95-70, requested bids for furnish- 
ing and installing a heat pump and air-conditioning units in shop 211, 
hangar 2, at the Coast Guard Air Base, Elizabeth City, North Caro- 
lina, in accordance with the Government’s specifications and drawing. 

Three bids were received and opened on September 25, 1969. The 
lowest bid in the amount of $14,752.15 was submitted by your firm; 
the second lowest bid in the amount of $16,848.53 was submitted by the 
Gordon Sheet Metal Company; and the third bid in the amount of 
$18,000 was submitted by Electrical Mechanical Specialists Co. 

It is reported that on September 26, 1969, the base commander 
directed the public works officer to have certain changes made in the 
construction and location of some walls with the result that an area 
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within the heat pump zone would now be within the air-conditioned 
zone. We are advised that this change required that the size of the 
heat pump be reduced, and that the heat pump ducting be reduced in 
size in one area with additional ducting to be extended from one of the 
air-conditioning units. On September 30, 1969, the contracting officer 
determined that the foregoing changes did affect the scope of the work 
and equipment to be furnished by the successful bidder and that such ~ 
changes constituted a substantial deviation from the original specifica- 
tions. It also was determined by the contracting officer that such 
changes would affect the price, quantity, or quality of the articles or 
services to be furnished by the successful bidder and that, therefore, 
the original invitation should be canceled and bids resolicited giving 
all bidders an opportunity to submit bids on an equal basis for the 
revised requirements. On October 3, 1969, all bidders, including your 
firm, were notified by letter of the cancellation of IFB No. 95-70. 

On November 3, 1969, the procurement was readvertised under IFB 
No. 219-70 with revised specifications and drawings. In response to the 
invitation, three responsive bids were received. The lowest bid in the 
amount of $13,363.55 was submitted by the Gordon Sheet Metal Com- 
pany ; the second lowest bid in the amount of $15,582 was submitted by 
Electrical Mechanical Specialists Co.; and the third bid in the amount 
of $15,900 was submitted by your firm, On December 5, 1969, contract 
No. DOT-CG40-1986 was awarded to the Gordon Sheet. Metal Com- 
pany. It is reported that as of January 15, 1970, approximately 80 per- 
cent of the contract work had been completed by the Gordon Sheet 
Metal Company. 

You allege that the original invitation was canceled and the pro- 
curement readvertised for the purpose of giving the second lowest bid- 
der on the original invitation, Gordon Sheet Metal Company, a second 
chance at the job. You contend that IFB No. 219-70 revised the spec- 
ifications for the original invitation by reducing the capacity of the 
heat pump from 714 tons to 5 tons; that the heat pump is only one of 
four main pieces of equipment; and that the total equipment capacity 
for the job was reduced from 30 tons to 271% tons, only a small amount 
costwise. You state that since all prices have been revealed and the 
change in the specifications are so minor as to cost, it is obvious that 
the procuring activity wants to do business with only Gordon Sheet 
Metal Company, thus granting that firm preferential treatment. 

It has been consistently held that an invitation for bids does not 
import any obligation on the Government to accept any of the offers 
submitted in response thereto, and that all bids may be rejected where 
it is determined to be in the best interests of the Government to do so. 
17 Comp. Gen. 554 (1988) ; 26 id. 49 (1946) ; 37 id. 760 (1958) ; 41 éd. 
709, 711 (1962). 
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Subparagraph (b) of 41 U.S.C. 253, the statutory authority gov- 
erning formally advertised procurement by the civilian agencies of the 
Government, permits the rejection of all bids when it is determined 
that rejection is in the public interest. Section 1-2.404-1(b) of the 
Federal Procurement Regulations (FPR), implementing the adver- 
tising statute, sets forth seven examples of public interest justifying 
the cancellation of an invitation. While FPR 1-2.404-1(b) does not 
include as an example the situation where the specifications have been 
revised, as in the present case, we believe that the listed bases for can- 
cellation are not intended to be all inclusive, but are indicative of the 
type of circumstance which justifies such action. In this connection, it 
is noted that paragraph 2-404.1(b) (ii) of the Armed Services Procure- 
ment Regulation, which implements a statute substantially similar to 
41 U.S.C. 253(b), specifically provides for cancellation of an invita- 
tion when “specifications have been revised.” Moreover, the right to 
reject all bids was specifically reserved to the Government by para- 
graph 10(b) of the Solicitation Instructions to Bidders. 

Our Office has consistently held that, while the interest of the Gov- 
ernment and the integrity of the competitive bidding system require 
that invitations be canceled only for the most cogent reasons, there 
necessarily is reserved in the contracting officials a substantial amount 
of discretion in determining whether or not an invitation should be 
canceled. We will, therefore, not object to the cancellation of an in- 
vitation unless there has been a clear showing of abuse of administra- 
tive discretion. See B-165206, January 8, 1969, B-164520, September 
24, 1968, B-162382, May 17, 1968, B-159287, July 26, 1966. 

We must conclude that there has been no abuse of discretion here. 
The contracting officer determined after bid opening that because of 
certain changes in the construction and location of some walls which 
were requested by the base commander, the scope of the work and 
equipment would be affected and that such changes constituted a sub- 
stantial deviation from the original specifications which he determined 
would have to be revised. We believe that an attempt to negotiate these 
changes with your firm as the low bidder under IFB No. 95-70 would 
have been prejudicial to the other bidders submitting responsive bids 
under that invitation since the contract after negotiation offered to 
your firm would not be the same as offered the other bidders under 
that invitation. It is reported that the differences between the Gov- 
ernment estimate and the bids received in response to invitations Nos. 
95-70 and 219-70 are as follows: 
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roz. % 
IFB 95-70 IFB 219-70 o Mii of Difference 


Government Estimate $16,000.00 $14,000.00 —124%4% 
Gordon Sheet Metal 
Company 16, 848.50 13,363.55 —20% 
Electrical Mechanical . 
Specialists Co. 18,000.00 15,582.00 —13% 


Seasonair of Virginia, Inc. 14,752.15 15,900.00 +34 of 1% 


It is evident from the above comparison table that the change in the 
original specifications ordered by the base commander constituted a 
substantial change in the specifications and not a minor change, as al- 
leged by your firm. 

Our decision B-145109, May 1, 1961, was concerned with a situation 
analogous to yours in that after bid opening, but before award, the 
procuring activity proposed three significant changes in the contract 
specifications. The procuring activity requested our advice as to wheth- 
er award could be made to the low bidder under the advertised speci- 
fications and the changes negotiated after award or whether the 
procurement should be readvertised under specifications incorporating 
the three proposed changes. In holding that readvertisement was 
required, we said: 


It is well established that the award of a contract pursuant to the advertising 
statutes must be made upon the same specifications offered to all bidders. 37 
Comp. Gen. 524, 527 [1958], and cases there cited. In considering whether addi- 
tional work required in connection with a contract could be awarded by negotia- 
tion to the contractor, we stated in 5 Comp. Gen. 508, 512 [1926]: 

* * * In general, an existing contract may not be expanded so as to in- 
clude additional work of any considerable magnitude, without compliance 
with section 3709, Revised Statutes, unless it clearly appears that the addi- 
tional work was not in contemplation at the time of the original contracting 
and is such an inseparable part of the work originally contracted for as to 
render it reasonably impossible of performance by other than the original 
contractor. The apparent probability that the additional work may be done 
more conveniently or even at less expense by the original contractor, because 
of being engaged upon the original work, or otherwise, is not controlling of 
the matter as to whether the provisions of section 3709 are for application. 
Whether the original contractor can do the work at less expense to the Gov- 
ernment than can any other contractor is possible of definite determination 
only by soliciting competitive bids as contemplated under said section. * * * 
[Italic supplied. ] 

The rule, which is equally applicable to competitive procurements under 10 
U.S.C. 2304(a), has been consistently followed. See 39 Comp. Gen. 566 [1960], 
and 30 Comp. Gen. 34 [1950]. The rule applies whether the work is to be increased 
or decreased. * * * 


* * * * * « * 


* * * Where a contract is required to be awarded pursuant to competitive bid- 
ding, the low bid must be determined on the basis of bids on the work actually 
to be performed, not on the basis of bids on specifications known to call for more 
or less work, or work of a different type. The only proper way to determine the 
lowest bidder is by advertising the actual work to be performed, and this, in our 
opinion, is what the law requires. 17 Comp. Gen. 427, 430 [1987] ; 15 id. 578, 576 
[1935]. See also 87 Comp. Gen. 188, 184 [1957]. The adoption of any other view 
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would permit circumvention of the competitive bid requirement and would be 
contrary to the intent of the procurement statutes. 


See also B-167216, December 9, 1969. 

Accordingly, it is our opinion that the cancellation of IFB No. 95- 
70 was proper. In addition, we find no basis to question the award 
under IFB No. 219-70. Accordingly, your protest is denied. 


[B-167676] 
Bids—Unbalanced—Mistake-in-Bid Relief 


Under an invitation for the procurement of intra-city or intra-area transporta- 
tion services that was divided into four schedules consisting of various service 
items and zones in which the services were to be performed, and that provided 
for award under each zone of each schedule to the low bidder on any schedule 
bid on who offered unit prices on all items, a contractor receiving a partial award 
under each schedule who alleges financial loss because its bid was balanced 
in anticipation that award would be made on an entire schedule, and because 
its item prices were computed on the basis the total price for a schedule would 
be competitive, is not entitled to relief on a mistake-in-bid theory as nothing 
on the face of the bid placed the contracting officer on actual or constructive 
notice of the possibility of error. 


To Eastern Van Lines, March 17, 1970: 


Reference is made to the letter of August 8, 1969, with enclosures, 
from Eastern Van Lines (Eastern) and the correspondence from your 
firm dated September 11, September 22 and October 23, 1969, in 


connection with Eastern’s request for relief under contract No. 
F'19617-69-C-0188, with Westover Air Force Base, Massachusetts. 
The contract was awarded on January 27, 1969, and was scheduled to 
end on December 31, 1969. 

The facts surrounding this request are as follows. On November 
12, 1968, the Base Procurement Division at Westover issued solicita- 
tion No. F19617-69-B-0020 for preparation of personal property for 
shipment, Government storage, and performing intra-city or intra- 


area movement. The procurement was “Small Business Restricted 
Advertising” under authority of 10 U.S.C. 2304(a)(1) and Armed 


Services Procurement Regulation (ASPR) 1-706.2. 

The solicitation was divided into Schedules I, II, II, and IV. 
The services were described under various items within the Schedules 
and also there was a listing of the zones in which the services were 
to be performed. 

Schedule I was for “Outbound Services” and under this Schedule 
prices were requested on items No. 1 through 8. Items 9 and 10 were 
also listed under this Schedule but both of these items were reserved 
and no bids were requested on these two items. The types of services 
to be provided under item No. 1 of Schedule I included, among others, 
premove survey, servicing of appliances, disassembly of furniture if 
required, preliminary packing, tagging, wrapping, and zones I through 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 589 


XI were listed under this item. Item No, 2 under Schedule I was for 
Outbound Services (From Non-Temporary Storage) and the services 
under this item were similar to item No. 1 with certain listed excep- 
tions. Item No. 2 was divided into “Pickup by Contractor” and 


“Delivered to Contractor” and eleven zones were listed under each 
of these categories. There were no requirements for certain of the 


zones listed under item No. 2. Item No. 3, Schedule I, was for “Com- 

plete Service-Outbound-(Overflow Articles or Shipments Requiring 
Other Than Type II or III Containers).” Requirements under item 
No. 3 were stated for eleven zones each under “Overseas. Pack” 
“(1) Overflow Articles” and “(2) Other Shipments” and eleven zones 
each under “Domestic Pack” for “Overflow Articles” and “Other 


Shipments.” Item No. 4 under Schedule No. I was for “Storage” and 
requirements were listed for eleven zones under this item. Item No. 


5 for “Drayage” included requirements for two of the eleven zones 
listed. No requirements were listed under item No. 6. Item No. 7 
called for type II Containers and included requirements for eleven 
zones. Item No. 8 for “Recooperage/Remarking Service” included 
requirements for four of the eleven zones listed. 

The composition under Schedule II for “Inbound Services” was 
similar to the composition of Schedule I, and item Nos, 11 through 
16 with various requirements for zones I through XI were listed 
under this Schedule. 

Schedule III for “Unaccompanied Baggage Service” included items 
Nos. 17, 18, 19, 19.1, 19.2, 19.3 and 20 with various requirements 
for the zones listed under those items, 

Schedule IV included item No. 21 for “Complete Service for Intra- 
City and Intra-Area Movements” and there was a requirement for 
one zone under this item. 

At the end of Schedules I, IT, and ITI, recapitulation totals were 
to be inserted by the bidders. The last column in each recapitulation 
was entitled “Schedule Total for Zone.” In this column, there was 
to be inserted a total price for each of the individual zones under a 
Schedule based on the prices quoted for the individual zones as 
requirements for such zone appeared under any of the items described 
in that particular schedule, Bidders were not requested to insert 
a total price for an entire Schedule, 

Clause SP 10 under the Special Provisions on page 30 of the 
solicitation provided as follows: 

Award shall be made to the low bidder under each schedule for each zone 
listed. The Government reserves the right to award additional contracts, as 
a result of this solicitation, to the extent necessary to meet its estimated 
maximum requirements. To be eligible for an award, a bidder must offer unit 
prices for all items under any schedule bid on. Failure to do so shall be 


cause for rejection of the bid for that schedule. Also, bidders failing to guarantee 
daily capabilities in the space provided in this Invitation for Bids shall be 
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considered not responsive and ineligible for award. Any bid which stipulates 
minimum charges or graduated prices for any or all items shall be rejected 
for that schedule. 

The above provision appeared in section 22-603-7 of Defense 
Procurement Circular No. 64, dated October 28, 1968. The provision 
presently appears in ASPR 7-1603.7. The following provision en- 
titled “AWARD INFORMATION?” was inserted by the Government 
on the last “Continuation Sheet,” page 25 of 37: 


AWARD INFORMATION 


See Special Provision 10, entitled “AWARD.” This provision is further ampli- 
fied to insure that an offeror must offer unit prices for all items having an 
estimated annual quantity indicated within a Schedule for the zone or zones 
selected. 


Eastern received partial awards based on its capabilities for ten of 
the eleven zones under Schedule I, but did not receive an award for 
zone VII. Under Schedule II, Eastern did not receive awards for 
zones III, IV, VII. Partial awards were made to Eastern for the 
other eight zones under Schedule IT based on the contractor’s capa- 
bilities. Under Schedule III, Eastern did not receive an award for 
zones III and IV. Partial awards were made to it based on its 
capabilities for the other nine zones listed under Schedule IIT. Eastern 
was not the low bidder for those zones on which it did not receive 
an award. 


The letter of August 8, 1969, from Eastern advises that its bid was 
balanced in anticipation that award would be made on the basis of 
the entire Schedule and that in computing its price per item, the 
price was computed on the basis that the total price for the Schedule 
would be competitive. Eastern’s request for immediate release is based 
on the following contentions in its letter of August 8, 1969: 


(a) Unauthorized deviation from standard DOD contract provisions as pub- 
lished by higher authority and agreed to by the Air Force. 

(b) Two conflicting bid provisions in the same invitation which was misleading 
to Eastern Van Lines. 

(c) Administrative error of the Air Force in originally denying EPastern’s 
obviously valid protest on 10 December 1968. 

In addition, Eastern has advised that it has reluctantly performed 
the contract and that a serious financial loss has been incurred. The 
letter of August 8, points out that in prior similar procurements 
awards were made by entire Schedules rather than zones. 

Paragraph (a) of the above contentions refers to a letter dated 
November 20, 1968, issued by the Military Traffic Management and 
Terminal Service (MTMTS) Headquarters, Department of the Army, 
for guidance in implementing ASPR provisions relating to contracts 
for shipment of personal property. Paragraph 2 of the letter of 
November 20, 1968, s.utes in part as follows: 
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2. Procedures for use of the contract 


a. The contract format as contained in Item XI, Defense Procurement Circular 
64, 28 October 1968, will be used for procurement of all services described 
therein. Deviations in the format other than modifications permitted by provi- 
sions of paragraph 22-603 will not be authorized. Provisions in ASPR 1-109.2 
are not applicable when a contract will be awarded for services to multiple 
military departments. (Departmental procurement staffs concur in this 
provision). 


Paragraph (b) of Eastern’s quoted contentions refers to a telegram 
dated December 10, 1968, in which Eastern protested against the award 
to any other bidder on the basis that only Eastern’s bid was in com- 
pliance with the requirements of the solicitation. The contracting offi- 
cer recommended that Eastern’s protest should be denied and that 
award should be made to the low responsive offeror for each zone for 
each of the Schedules. 

A letter dated August 29, 1969, from Headquarters, Strategic Air 
Command to Air Force Headquarters in Washington, a copy of which 
was forwarded to your firm, states as follows: 

2. The correspondence clearly supports that personnel responsible for this 
procurement made it abundantly clear to all prospective bidders the basis on 
which the government intended to make awards under Solicitation F19617-69- 
B-0020. Further, we do not note any material deviations from the format re- 
quired by DPC 64 as alleged by the contractor. However, the supplemental in- 
formation concerning award(s) listed at the end of the bid schedule and which 
was specifically brought to the attention of all prospective bidders during a 
pre-bid conference should be noted. It should also be noted that Mr. Leslie 


Moore, Sr., representing Eastern Van Lines, Inc., participated in the pre-bid 
conference * * *. 


Paragraph 3 of the contracting officer’s report on Eastern’s protest 
of December 10, 1968, a copy of which was also furnished to your firm, 
states as follows: 


3. In applying the guidelines of ASPR 22-601.2, Zones of Performance as con- 
tained in DPC 64, which related to determining the number of zones and bound- 
aries thereof, consideration was given to total volume, size of overall area in- 
cluded in the solicitation, and the capacity of prospective bidders. The use of 
counties as zones was determined to be the most suitable method of division as 
each county is a clearly defined area and is easily ascertainable. The area of 
coverage for this solicitation includes four counties in western Massachusetts, 
Berkshire, Franklin, Hampden and Hampshire, and seven counties in Connecti- 
cut, Hartford, Litchfield, Middlesex, New Haven, New London, Tolland and Wind- 
ham. In considering the size of the overall area to be included in the solicitation 
and the capacity of prospective bidders, the use of zones would permit the par- 
— of all prospective bidders without any possible discrimination because 
of capacity. 


* * . » * * * 


5. At a Pre-Bid Conference held in the Base Procurement Division on 21 
November 1968, all prospective bidders present were advised that they could 
select the zone or zones they desired, but that once a zone was selected all items 
within that Schedule for that zone must have unit prices offered. A representative 
from Hastern Van Lines was present at the conference but asked no questions 
whatsoever concerning this matter. 


A Memorandum of a “Pre-Bid” Conference dated November 23, 
1968, states in part as follows: 
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* * * Emphasis was placed on the amplification of the Award Provision to 
insure that all were aware of the opportunity to select one or more zones, but 
to insure that once a zone or zones was or were selected, unit prices were offered 
for all items within a Schedule for the zone or zones selected. * * * 


Based on the above record it is Air Force’s position that Eastern was 
aware, prior to submitting its bid, of the basis on which the award 
would be made. 

The three procurements referred to in Eastern’s letter of August 8, 
1969, are identified as contract No. N00298-69-D-3064, effective Jan- 
uary 20, 1969, awarded by the United States Naval Supply Center, 
Purchase Department, Newport, Rhode Island; contract No. N00298— 
69-D-5487, effective date January 2, 1969, also with the United States 
Naval Supply Center at Newport and contract No. F19603—C-0115 
awarded by the Base Procurement Office, Otis Air Force Base, 
Massachusetts. 

Bids under the instant invitation were opened on December 5, 1968 ; 
Eastern’s bid to the instant procurement was therefore opened prior 
to the time that awards were made for the above procurements. We 
mention this to indicate that what happened in the above procurements 
does not conclusively establish that Eastern was misled into thinking 
that the awards under the instant solicitation would be made by entire 
Schedules. The above procurements were far more limited with respect 
to the number of zones for which bids were solicited. For example, 
only two zones were listed in each of the above solicitations. We have 
been advised that at least in the case of Otis Air Force Base, all of 
the offerors had authority to operate in all of the zones listed in that 
procurement, which was not necessarily the situation in the West- 
over procurement. Also the “AWARD INFORMATION” provision 
which amplified SP-10 was not included in the above procurements. It 
is our view that what transpired in prior solicitations for similar 
services would not be controlling with regard to the interpretation of 
the award provisions of the present solicitation. 

The letter of October 23, 1969, from counsel for Eastern indicates 
agreement that Westover made an oral explanation at a “Pre-Bid” 
Conference regarding the basis for awards; however, it is urged that 
this oral explanation cannot be considered in view of paragraph 3 of 
Standard Form 33A which was incorporated by reference into the 


solicitation. This paragraph as quoted in counsel’s letter provides in 
part as follows: 


“* * * Oral explanation or instructions given before the award of the contract 
will not be binding. Any information given to a prospective offeror concerning 
a solicitation will be furnished to all prospective offerors as an amendment of 
the solicitation, if such information is necessary to offerors in submitting offers 


on the solicitation or if the lack of such information would be prejudicial to 
uninformed offerors.” 
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Counsel for Eastern contends that what was said by the procuring 
activity at the “Pre-Bid” Conference was inconsistent with the terms 
of the solicitation. The key sentences in SP-10, Award, seem to be: 

Award shall be made to the low bidder under each schedule for each zone 

listed. * * * To be eligible for an award, a bidder must offer unit prices for all 
items under any schedule bid on. 
As indicated the above provision was further amplified by the 
“AWARD INFORMATION?” provision. Apparently all of the other 
bidders understood the award provisions in this procurement, and in 
this regard the letter of September 22, 1969, from Eastern’s counsel, 
indicates that none of the other bidders submitted a bid on the same 
basis as the bid from Eastern. The memorandum dated November 23, 
1969, regarding the “Pre-Bid” Conference states that the purpose of 
the Conference was to give prospective offerors the opportunity to have 
a clear understanding of the technical requirements and the terms for 
submitting offers. We find that the explanations given at the “Pre-Bid” 
Conference were consistent with the requirements of SP-10, “Award,” 
as amplified by the “Award Information” provision ; consequently, the 
“Pre-Bid” discussions were not precluded by paragraph 3 of Standard 
Form 33A. Cf. ASPR 2-207. 

With respect to the contention that the awards to Eastern were con- 
trary to Army’s letter of guidance dated November 20, 1968, we do not 
find that the award provisions were inconsistent with any ASPR pro- 
visions. Consequently, even conceding the applicability of Army’s let- 
ter to this procurement, we do not find that the procuring activity’s 
action in this case was inconsistent with the guidelines set forth in 
paragraph 2a of that letter. 

While not specifically raised by Eastern, we will consider whether 
Eastern is entitled to relief on a mistake-in-bid theory. Eastern’s 
telegram of protest dated December 10, 1968, to the procuring activity, 
which was sent prior to award, stated as follows: 

HEREBY PROTESTS ANY AWARD TO OTHER THAN EASTERN VAN 

LINES UNDER INVITATION F 19617-69-B-0020 DUE TO NON-RESPONSIVE- 
NESS OF OTHER BIDDERS TO SP10 WHICH REQUIRES A BIDDER MUST 
OFFER UNIT PRICES FOR ALL ITEMS UNDER ANY SCHEDULED BID TO 
BE ELIGIBLE FOR AWARD. EASTERN IS THE ONLY BIDDER IN 
COMPLIANCE WITH THIS PROVISION OF THE INVITATION. REQUEST 
WITHHOLDING OF OTHER AWARDS PENDING DECISION, HIGHER 
AUTHORITY. 
By letter of January 13, 1969, Westover Air Force Base advised 
Eastern that its protest was denied and a letter dated January 7, 1969, 
from Headquarters, Air Force Logistics Command, was enclosed 
which gave the reasons for the denial of the protest. 

There is nothing in the above telegram which would indicate that 


the prices in Eastern’s bid did not accurately reflect what Eastern 
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intended to bid. An examination of the face of Eastern’s bid does not 
show that the prices quoted therein are other than what was intended 
by the bidder. No other conclusion is justified upon review of the 
abstract of bids. The fact that Eastern was the only bidder to quote a 
price for all the zones within a schedule would not establish that the 
quoted prices were not the prices intended. It was not until August 8, 
1969, when relief was requested from our Office, that Eastern first 
alleged that its prices for the various zones were balanced in anticipa- 
tion of receiving the award for an entire schedule. 

The record in this case might at best support an argument that 
Eastern made a unilateral error in computing its bid prices on the 
basis of receiving the award for an entire schedule rather than indi- 
vidual zones. However, since it cannot be said that the contracting 
officer had actual or constructive notice of the possibility of error in 
Eastern’s bid, the award to Eastern resulted in a binding contract 
and the contractor must bear the consequences of his own error, See 
Ogden & Dougherty v. U.S., 102 Ct. Cl. 249 (1944) ; Saligman v. U.S., 
56 F. Supp. 505 (1944). See also B-166543, July 16, 1969, and cases 
cited therein. 

In a recent case, Anthony Ruggiero, et al. v. The United States, 190 
Ct. Cl. 327, the court considered a claim representing part of a deposit 
made on a bid for the sale of certain parcels of Government land. The 
invitation included a bid form which provided spaces for separate bids 
on some or all of the individual parcels advertised and a different space 
for the submission of a bid on any group of parcels (to be designated 
by the bidder) ; bids could also be submitted for the entire area. The 
plaintiffs were interested in bidding on three contiguous parcels as a 
group. Plaintiffs submitted separate bids on eight of the various 
parcels described in the invitation including the three parcels on which 
plaintiffs intended to submit a group bid. These three parcels were at 
issue in the case. Plaintiffs did not fill in the blank provided in the 
bid form for group bids. The invitation included a telephone number 
for bidders to call with questions on the sale. The court accepted 
plaintiffs’ contention that prior to bid opening they called this number 
to advise the contracting officer that a group bid on the three parcels 
was intended and the court found that the contracting officer should 
have been aware of the call. After bid opening but prior to award 
plaintiffs advised the contracting officer by letter that a clerical mistake 
had been made and that they had intended to submit a group bid on 
the three parcels. Subsequently the contracting officer formally ac- 
cepted plaintiffs’ bid on two of the three contiguous parcels and re- 
jected the bid on the third parcel. The difference between the prices in 
the rejected bid and the next high bid for that parcel was fairly sub- 
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stantial. In addition, access to one of the two parcels awarded could 
reasonably be obtained only through the third parcel. 

With respect to the two accepted bids, the contracting officer de- 
manded an additional remittance to cover the remainder of the down 
payments required under the terms of the invitation. When plaintiffs 
failed to furnish the required down payments, the contracting officer 
forfeited plaintiffs’ deposits on the two accepted parcels. The suit - 
was to recover these deposits. 

The court held first that plaintiffs’ oral advice could not be con- 
sidered as a modification of its bid. After disposing of the modification 
issue, the court turned to the issue of mistake. After an analysis of 
certain of the cases in the area, the court stated that the sole 
question was whether the plaintiffs’ bid was submitted in the mistaken 
belief that this was the way to bid for these three parcels as a group 
and not individually, and whether the contracting officer accepted 
two of the bids although he knew or should have known they were 
mistaken. 

In concluding that the bid was mistaken and that the contracting 
officer should have known of the mistake, the court noted that prior to 
bid opening plaintiffs called the number designated in the invitation 
for the obvious purpose of advising the contracting officer that a mis- 
take had been made; that prior to award the contracting officer was 
specifically advised by the plaintiffs that a mistake had been made and 
that there was a substantial discrepancy between plaintiffs’ bid and the 
next high bid for the one contiguous parcel for which plaintiffs’ bid 
was rejected. 

The substance of Eastern’s telegram of December 10, 1968, was to 
protest against the award of a contract for certain zones to other 
concerns and there was nothing in this telegram to indicate that 
Eastern’s prices would have been different if it did not receive the 
awards for those zones which the procuring activity proposed to award 
to other concerns. Upon denial of its protest and prior to award, 
Eastern could have advised the procuring activity that in view of the 
Government’s interpretation of the award provisions, the prices quoted 
in its bid were not actually the prices intended; however, no such 
advice was ever given to the procuring activity. Instead, Eastern un- 
dertook to perform without protest. 

In the Ruggiero case there was nothing on the face of the bid which 
indicated that a mistake had been made, but it was found that prior 
to bid opening and to award the bidder communicated with the con- 
tracting officer or his representative for the purpose of pointing out 
the bidders’ intention. The instant case also concerns a situation where 
there was nothing on the face of the bid to show that a mistake had 
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been made; however, there was no communication, either prior to bid 
opening or to award, with the contracting officer or his representative 
regarding the possibility of a mistake in Eastern’s bid. Moreover, the 
bid abstract for the instant procurement does not show such sub- 
stantial discrepancies between the prices in Eastern’s bid and the prices 
in the other bids to put the contracting officer on notice of a mistake in 
Eastern’s bid. In the circumstances we find that the Ruggiero case 
would not be applicable here. 
For these reasons Eastern’s request for relief is denied. 


[B-168621] 


Officers and Employees—Overseas—Registration to Vote—Effect 
on Benefits 


Registering to vote in Guam does not deprive a civilian employee of the benefits 
prescribed for overseas service where neither the acts involved nor their legis- 
lative histories indicate an intent that an employee be denied entitled benefits 
because of the registration. Therefore, termination of the employee’s entitlement 
to the nonforeign post differential authorized in 5 U.S.C. 5941(a) (2) and Execu- 
tive Order No. 10,000 as a recruitment incentive; to the home leave provided 
in 5 U.S.C. 6305(a) after 24 months of continuous service outside the United 
States ; to the up to 45 days accumulation of unused leave under 5 U.S.C. 6304(b) ; 
to travel time without charge to leave under 5 U.S.C. 6808(d) ; and te payment 
of travel and transportation expenses pursuant to 5 U.S.C. 5728(a), incident to 
vacation leave to the “place of actual residence” established at the time of the 
employee’s appointment or travel overseas, is not required. 


To the Chairman, United States Civil Service Commission, March 


18, 1970: 


Reference is made to your letter of February 4, 1970, in which you 
state that you have received an inquiry from the Chairman of the 
House Committee on Interior and Insular Affairs and also from the 
Department of Defense on the question of whether an employee’s 
registering to vote in Guam would cause termination of his non- 
foreign post differential and other fringe benefits. 

Your letter states that it appears that employees who desire to 
register and vote in Guam have been refraining from doing so be- 
cause of the fear that the attestation required in the Affidavit of Regis- 
tration would have that effect although you have not been told of 
any instance in which an employee has registered with such a result. 

Specifically you request our decision as to whether an employee’s 
attesting as required in the Affidavit of Registration would require 
termination of his entitlement to (1) nonforeign differential under 
5 U.S.C. 5941(a) (2) and Executive Order No. 10,000; (2) home 
leave under 5 U.S.C. 6305; (3) accumulation of unused annual leave 
up to 45 days under 5 U.S.C. 6304(b) ; (4) certain travel time with- 
out charge to leave under 5 U.S.C. 6303(d) and (5) payment of 
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travel and transportation expenses to the “place of actual residence” 
on vacation leave under 5 U.S.C. 5728. 

The material enclosed with your letter did not include a copy of the 
“Affidavit of Registration” but it does disclose that the legislature of 
Guam enacted “PL 8-59, 9 August 1965,” which inter alia, provides 
for a 1-year residence requirement. The Attorney General of Guam 
has interpreted this law to require, in addition to physical presence, 
the preexistence for a period of 1 year of an intent to remain perma- 
nently in the Territory of Guam. The oath which is a part of the 
“Affidavit of Registration” requires the applicant to attest to his 
intention of making Guam his home to the exclusion of all other 
places for a period of 1 year immediately preceding the day of the 
next general election and that he possesses no present intention to 
remove his home from Guam at any given future time. 

The differential here involved is based upon 5 U.S.C. 5941(a) which 
provides : 

(a) Appropriations or funds available to an Executive Agency, except a 
Government controlled corporation, for pay of employees stationed outside 
the continental United States or in Alaska whose rates of basic pay are fixed 
by statute, are available for allowances to these employees. The allowance 
is based on— 

(1) living costs substantially higher than in the: District of Columbia; 

(2) conditions of environment which differ substantially from conditions of 
environment in the continental United States and warrant an allowance as a 


recruitment incentive ; or 
(3) both of these factors. 


The allowance may not exceed 25 percent of the rate of basic pay. Except as 
otherwise specifically authorized by statute, the allowance is paid only in ac- 
cordance with regulations prescribed by the President establishing the rates 
and defining the area, groups of positions, and classes of employees to which 
each rate applies. 

The substance of these provisions originally was included in section 
207 of the Independent Offices Appropriation Act, 1949, approved 
April 20, 1948, Public Law 491, 80th Congress, 62 Stat. 194, as 
amended by section 104 of the Supplemental Independent Offices 
Appropriation Act, 1949, approved June 30, 1948, Public Law 862, 
80th Congress, 62 Stat. 1205, 5 U.S.C. 118h. 

Prior to the enactment of section 207, as amended, an adminis- 
trative practice had arisen of paying a differential to persons who 
occupied positions outside the continental limits of the United States, 
either in the possessions of the United States or in foreign countries. 
This Office recognized that practice as long as the differential did not 
exceed by more than 25 percent the salary rates authorized to be fixed 
for the same or similar positions in the United States. That admin- 
istrative practice arose because of conditions which made it imprac- 
ticable for various administrative offices to recruit personnel for 
positions outside the United States without paying higher salary 
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rates than those prescribed by the Classification Act of 1923, 42 
Stat. 1488, for the same or similar positions in the departmental 
service. See 22 Comp. Gen. 491 (1942) to the President of the United 
States Civil Service Commission. It was contemplated, by the enact- 
ment of section 207, that the President would promulgate rules and 
regulations which would make the practice uniform among the agen- 
cies affected. See H. Rept. No. 1288, January 30, 1948, 80th Cong., 2d 
sess. Executive Order No. 10,000 was issued for that purpose. Pursuant 
to Part II of Executive Order No. 10,000 the Civil Service Commis- 
sion issued regulations which are found in 5 CFR § 591,101-591.401. 

Under the statute and its legislative background as well as under 
Part II of Executive Order No. 10,000, as amended, and the appli- 
cable Civil Service Regulations it is apparent that the differential 
is payable primarily as a recruitment incentive. There is nothing in 
the statute, the legislative background, Executive Order No. 10,000, 
as amended, or the applicable Civil Service Regulations which would 
warrant a conclusion that the differential otherwise properly pay- 
able to an employee as a recruitment incentive would or should be 
withdrawn from the employee during any part of the period for 
which the employee was recruited, merely because he had registered to 
vote in a local election. Nor, in our opinion, is there anything about 
the voting requirements for Guam which would require such a 
conclusion. 

Since 5 U.S.C. 6305(b) pertains to leave for Chiefs of Missions and 
5 U.S.C. 6305(c) pertains to leave for crews of vessels it is presumed 
that your question as to home leave involves 5 U.S.C. 6305(a) which 
provides: 
















































































(a) After 24 months of continuous service outside the United States, an em- 
ployee may be granted leave of absence, under regulations of the President, at a 
rate not to exceed 1 week for each 4 months of that service without regard to 
other leave provided by this subchapter. Leave so granted— 

(1) is for use in the United States, or if the employee’s place of residence is 


outside the area of employment, in its territories or possessions including the 
Commonwealth of Puerto Rico; 


(2) accumulates for future use without regard to the limitation in section 
6304 (b) of this title; and 


(3) may not be made the basis for terminal leave or for a lump-sum payment. 
This provision had its origin in section 203 of the Annual and Sick 
Leave Act of 1951, 65 Stat. 679, 680, as amended, by section 401 of 
the Overseas Differentials and Allowances Act, Public Law 86-707, 
approved September 6, 1960, 74 Stat. 799, 5 U.S.C. 2062. The declared 
congressional purpose of the Overseas Differentials and Allowances 
Act, as set out in section 101 of that Act, is to improve and strengthen 
the administration of overseas activities of the Government by among 
other things providing for the uniform treatment of employees sta- 
tioned overseas to the extent justified by relative conditions of employ- 
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ment and by facilitating for the Government the recruitment and 
retention of the best qualified personnel for civilian service overseas. 

We have found nothing in the last cited acts or in their legislative 
histories which would in any way indicate a congressional intention to 
deny home leave to an employee otherwise authorized to be granted 
such leave because the employee registered to vote in the local elections 
in the United States territory or possession where employed. Also, 
there is nothing in the regulations as to home leave prescribed by the 
Civil Service Commission under authority of Executive Order No. 
11228, June 14, 1965, which would deny home leave to such an em- 
ployee. See 5 CFR 630.601-607. 

That part of 5 U.S.C. 6304 which authorizes the accumulation of 
unused annual leave by certain classes of employees stationed outside 
the United States until it totals not more than 45 days, as well as 5 
U.S.C. 6303(d) which provides that necessary travel time and time 
necessarily occupied in awaiting transportation to or from a port of 
duty outside the United States, etc., shall not be charged to leave, like 
5 U.S.C. 6305, supra, were largely derived from section 203 of the 
Annual and Sick Leave Act of 1951, as amended by section 401 of 
the Overseas Differentials and Allowances Act. The applicable Civil 
Service Regulations prescribed under authority of 5 U.S.C. 6311 are 
found in 5 CFR 630.302 and 5 CFR 630.207. For reasons similar to 
those stated in connection with home leave we conclude that accumula- 
tion of up to 45 days of unused annual leave as well as travel time with- 
out charge to leave may not be denied to an employee who registered 
and voted in the loca] elections in Guam provided the employee would 
otherwise be entitled to those benefits. 

Travel and transportation expenses incident to vacation or home 
leave for employees whose posts of duty are outside the continental 
United States (other than certain Presidential appointees) is author- 
ized by 5 U.S.C. 5728(a) which provides: 

(a) Under such regulations as the President may prescribe, an agency shall 
pay from its appropriations the expenses of roundtrip travel of an employee, and 
the transportation of his immediate family, but not household goods, from his 
post of duty outside the continental United States to the place of his actual resi- 
dence at the time of appointment or transfer to the post of duty, after he has 
satisfactorily completed an agreed period of service outside the continental 
United States and is returning to his actual place of residence to take leave 


before serving another tour of duty at the same or another post of duty outside 
the continental United States under a new written agreement made before depart- 


ing from the post of duty. 
This provision is largely based on section 7 of the Administrative 
Expenses Act of 1946, as amended, which formerly appeared in 5 
U.S.C. 73b-3. With reference to that provision we held in 37 Comp. 
Gen. 846 (1958) which involved an employee hired in Los Angeles, 
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California, under an agreement to serve in Hawaii for two years, and 
who had made Hawaii his home with Los Angeles no longer his legal 
or actual residence : 


Under the language of the statute, the location of the place of actual residence 
for both separation and home leave travel purposes is established at the “time” 
of the employee’s appointment or transfer to the overseas post of duty and is not 
affected by changes in the employee’s intentions subsequent to the time of such 
appointment or transfer. The legislative history of the act does not show a 
Congressional intent to the contrary. That part of the decision in 35 Comp. Gen. 
270 (at page 272) which says that on abandonment of the residence in the United 
States subsequent to the appointment overseas is a basis for barring benefits of 
return to the United States under the Administrative Expenses Act of 1946, as 
amended, was not necessary to the conclusion reached in that case and is to be 
disregarded so far as it is inconsistent with the statement above that the loca- 
tion of the place of actual residence for the purpose of the act is established at 
the time of the employee’s appointment or transfer. 


What was said in that case would be equally applicable under the 
provisions of 5 U.S.C. 5728 to persons appointed or transferred for 
service in Guam. See also 37 Comp. Gen. 848 (1958). As to the regula- 
tions generally governing the allowance of travel and transportation 
expenses in connection with leave for returning to place of residence 
between tours of duty outside the continental United States, see section 
7 of Bureau of the Budget Circular No. A-56. 

The question presented is answered accordingly. 


[B-168917] 


Bidders—Qualifications—Tenacity and Perseverance—Determina- 
tion Review 


The determination by a contracting officer that the low bidder, a small business 
concern, ‘3 nonresponsible for lack of tenacity and perseverance within the mean- 
ing of paagraph 1-903.1 (iii) of the Armed Services Procurement Regulation 
(ASPR), which was based on a negative preaward survey of prior performance 
and preparation for an award under the current solicitation, is for consideration 
by the United States General Accounting Office on the merits, notwithstanding the 
Small Business Administration to whom the determination was submitted did 
not appeal the determination to the Head of the Procuring Activity within the 5 
days prescribed in paragraph 1-705.4(c) (vi) of ASPR, because although the pro- 
vision was revised to impose further restrictions and safeguards upon the use of 
the “perseverance or tenacity” exception to the Certificate of Competency pro- 
cedure, existing bid protest procedures remain unaffected. 


Bidders—Qualifications—Tenacity and Perseverance—Capacity to 
Perform 


The finding by a contracting officer that a small business concern lacks tenacity 
and perseverance because insufficiently prepared to accept an award relates to the 
concern’s capacity and cannot support a determination of nonresponsibility under 
paragraph 1-705.4(a) of the Armed Services Procurement Regulation, which de- 
fines capacity as “the overall ability of a prospective small business contractor to 
meet quality, quantity, and time requirements of a proposed contract and includes 
ability to perform, organization, experience, technical knowledge, skills, ‘know 
how,’ technical equipment and facilities or the ability to obtain them,” factors 
that are covered by the Certificate of Competency procedure. 
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Bidders — Qualifications — Delivery Capabilities — Evidence Re- 
quirements 


The assumption in the absence of information indicating otherwise, that the past 
delivery delinquencies of the low bidder—a small business concern—were his fault 
is not an adequate basis for concluding that the delinquent deliveries established 
a lack of perseverance or tenacity, and the matter of the concern’s responsibility 
is for further consideration. If it is found upon review that the low bidder on the 
basis of substantial evidence does not possess the necessary tenacity or perse- 
verance to do an acceptable job, additional documentation or explanation should 
be furnished to support the conclusion, otherwise the nonresponsibility determina- 
tion should be referred on the basis of capacity and credit to the Small Business 
Administration under the Certificate of Competency procedure. 


To the Secretary of the Air Force, March 18, 1970: 


Reference is made to a letter dated January 28, 1970, and enclosures, 
from the Chief, Contract Placement Division, Directorate Procure- 
ment Policy, DCS/S&L, submitting for our consideration and decision 
the protest by Cambridge Waveguide Corporation under invitation for 
bids F09603-70-B-3344, issued by Robbins Air Force Base. 

Cambridge submitted the lowest of the five bids received and the con- 
tracting officer requested performance of a preaward survey of the 
company by the Defense Contract Administration Services Region 
(DCASR), Boston, Massachusetts. On the basis of the negative find- 
ings of the preaward survey report the contracting officer on Decem- 
ber 30, 1969, made the following written determination that the com- 
pany was nonresponsible for failure to apply the necessary tenacity 
and perseverance to do an acceptable job: 


1. The undersigned Contracting Officer hereby determines for the purpose of 
IFB F09603—70-B-3344 that Cambridge Waveguide Corporation is considered a 
non-responsible contractor based on tenacity and perseverance within the meaning 
of ASPR 1-908.1 (iii). Said determination is based on the following: 

a. Pre-Award Survey Serial Nr 11290041A performed by DCASR-Boston re- 
sulted in a recommendation of no award. The negative findings of the PAS were 
based on unsatisfactory management and planning of past government contracts 
and the current solicitation. 

(1) Cambridge Waveguide Corporation did not interpret the drawings properly 
thereby they did not consider all the requirements of the IFB. At the time of 
Pre-Award Survey 07 Nov 69 Cambridge Waveguide Corp. had failed to properly 
prepare for the pending award as exemplified by his failure to prepare definitive 
flow-charts with lead time on parts and materials. Mr. J. B. Lewis, Vice President 
stated he had not prepared such documents. The corporation did not know the 
complete list of materials required and had not obtained firm quotations on price 
and delivery of materials. The corporation had not obtained firm quotations on 
special processing (dip brazing, cadmium plating and passivating) required to 
manufacture the item. Contractor’s measuring equipment was out of date for 
calibration ; numerous items such as signal generators and oscilloscopes had tags 
affixed stating calibration not required thus demonstrating non-compliance with 
equipment technical orders by management. Contractor does not have all the 
necessary test equipment on hand for contract performance and has no plans for 
procurement of special forming and holding jigs. The contractor has never made 
this item before and has not made any item with the electronic complexities of 
the item on this solicitation. The contractor has failed to perform adequate plan- 
ning in that a complete Bill of Materials nor a break down of required labor were 
available. Insufficient material quotations were available and no commitment 
documents on subcontracting had been obtained. Management control and quality 
assurance are inadequate for the bid item. Calibration of test equipment is 





602 DECISIONS OF THE COMPTROLLER GENERAL [49 


inadequate. Cambridge Waveguide has not made firm supplier arrangements nor 
have adequate production and material controls been established in order to 
assure the bid delivery requirements can be made. 

(2) During 1969, the company had 18 Government contracts that amounted to 
less than $25,000.00 with the largest being for $3,451.00. Two contracts were com- 
pleted during the past year that were under the cognizance of DCASR-Boston. 
Contract N126-69-C—0010 was delivered 63 days delinquent as material was manu- 
factured to the wrong specification and had to be remade. Contract N126—69—C-— 
1995 was delivered 10 days late due to production problems. PAS states per- 
formance record indicates lack of proper management controls. Delinquency in- 
formation on eleven purchase orders was furnished verbally by contractor QAR 
personnel with no indication of delinquency reasons. Late deliveries ranged from 
10 days to 42 days behind schedule. In absence of information indicating other- 
wise, they must be assumed to be contractor fault. 

(3) Contractor's bid dated 10 Oct 69 and signed by J. Bradford Lewis, Execu- 
tive Vice President states on reverse sidé of Standard Form 30 under paragraph 
5 that the corporation is not owned or controlled by a parent company. Defense 
Contract Administration Services Region, Boston, Mass. letter 12 Dec 69 advises 
that Dun and Bradstreet Reports Herley Industries Ine. acquired Cambridge 
Waveguide Corporation in late Sep 1969, This is in conflict with information 
furnished during Pre-Award Survey on 28 Oct 69. Mr. Lewis, Cambridge Wave- 
guide, advised Pre-Award Team that Mr. John Smircina was the President and 
sole owner of Cambridge Waveguide Corp. Contractor’s bid has not been amended 
to this date to advise of this acquisition. Herley Industries has been a marginal 
contractor for some time with Contracts F09603-69—C-—3896 and F09603-69—C-—3509 
being under investigation for default action. 

(4) Cambridge Waveguide Corp. is deemed nonresponsible due to his failure 
to apply necessary tenacity or perseverance to do an acceptable job. This finding 
is an accordance with AFSPP letter of 10 Sep 1969 on Denial of Award of Non- 
Responsible Contractors and further in accord with the five Comptroller General 
Decisions attached thereto. 

2. The total amount of the proposed contract for Increment “A” initial award 
is $32,088.00 with a possible maximum of $96,264.00. 

3. The findings stated in paragraphs la (1) and (2) above are extracted from 
the Pre-Award Survey Serial Nr 11290041A. (See Tab 4) 

4. Within the purview of ASPR 1-903.1(iii), this case is not required to be 
submitted to the Small Business Administration for consideration in issuing a 
Certificate of Competency. Protest is denied based on the evidence and circum- 
stances referred to above. 


Essentially, Cambridge protests the contracting officer’s determina- 
tion that the company is nonresponsible for lack of tenacity and perse- 
verance. It is the company’s position that the contracting officer should 
have referred the nonresponsibility determination to the Small Busi- 
ness Administration (SBA) for possible issuance of a Certificate of 
Competency since it is a small business concern. Also, in a letter dated 
February 20, 1970, and enclosures, counsel for Cambridge has taken 
issue with several of the contracting officer’s findings. 

The record before us shows that in accordance with Armed Services 
Procurement Regulation (ASPR)1-705.4(c) (vi) as revised by De- 
fense Procurement Circular (DPC) #75 dated December 10, 1969, the 
determination of nonresponsibility and related information were for- 
warded to the SBA but no appeal of the contracting officer’s determina- 
tion was taken by SBA to the Head of the Procuring Activity or his 
designee within 5 days as permitted by this regulation. 

It appears to be suggested in your Department’s report that the 
reference of the contracting officer’s determination to SBA, and the 
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failure of that agency to appeal that determination, make it unneces- 
sary to follow the Certificate of Competency procedure. While this 
would be true in the absence of protest by Cambridge, we do not in- 
terpret the revised regulation as setting up the new procedure as a 
substitute for review by our Office of the contracting officer’s findings. 
The purpose of the revision was, as we understand it, to impose further. - 
restrictions and safeguards upon the use of the “perseverance of tenac- 
ity” exception to the COC procedure, and we find no indication that 
existing bid protest procedures were intended to be affected. We will 
therefore consider the propriety of the contracting officer’s determina- 
tion on the merits, without regard to the lack of action by SBA. 

In making his determination of nonresponsibility the contracting 
officer relied upon the authority stated in ASPR 1-903.1(iii) which 
provides as follows : 









































1-903 Minimum Standards for Responsible Prospective Contractors, 
1-903.1 General Standards. Except as otherwise provided in this paragraph 
1-903, a prospective contractor must : 
* * * + a + * 


(iii) have a satisfactory record of performance (contractors who are seriously 

deficient in current contract performance, when the number of contracts and the 
extent of deficiency of each are considered, shall, in the absence of evidence to 
the contrary or circumstances properly beyond the contrel of the contractor, be 
presumed to be unable to meet this requirement). Past unsatisfactory perform- 
ance, due to failure to apply necessary tenacity or perserverance to do an accepta- 
ble job, shall be sufficient to justify a finding of nonresponsibility. (In the case of 
small business concerns, see 1-705.4(¢) (vi) and 1—905.2) 
ASPR 1-705.4(c) (vi) as revised by DPC +75 provides, in pertinent 
part, that a determination by a contracting officer that a small business 
concern is not responsible pursuant to 1—903.1(iii), must be supported 
by substantial evidence documented in the contract files. 

While we recognize that a contracting officer’s determination of a 
bidder’s responsibility involves the exercise of a considerable range of 
discretion, where the bidder is a small business concern the contract- 
ing officer’s determination of responsibility is subject, so far as con- 
cerns capacity and credit, to the authority of SBA under section 
8(b) (7) of the Small Business Act, Public Law 85-536, 15 U.S.C. 
637 (b) (7), to certify to Government procurement officers with respect 
to the capacity and credit of a small business to perform a specific 
Government contract. We have held that a determination of nonre- 
sponsibility of a small business concern on the basis of a record of 
substantial delivery delinquencies without referral to SBA for certifi- 
cation of the concern’s capacity and credit is unjustified absent a find- 
ing, based on substantial evidence, that the delinquencies arose out of 
something other than capacity and credit and are therefore not within 
the scope of a SBA certification. 43 Comp. Gen. 298 (1963). We stated 
that a limitation on the authority of the contracting officer in determin- 
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ing the responsibility of a small business bidder resulted from the 
certification authority vested in SBA and that such limitation could 
not be overcome by simply concluding that the reasons for the contract- 
ing officer’s negative determination belong in the category of factors 
which could not be covered by the SBA certification. 

We have carefully reviewed the above quoted determination by the 
contracting officer and the supporting documentation in the accom- 
panying contract file. The findings stated in paragraph la(1) of this 
determination involve the sufficiency of preparations taken by Cam- 
bridge in anticipation of award under the current solicitation and 
must be deemed to relate to the firm’s capacity, which the regulation 
defines as “the overall ability of a prospective small business contrac- 
tor to meet quality, quantity, and time requirements of a proposed 
contract and includes ability to perform, organization, experience, 
technical knowledge, skills, ‘know-how,’ technical equipment, and 
facilities or the ability to obtain them.” See ASPR 1-705.4(a). Since 
the findings in the above cited paragraph all relate to whether Cam- 
bridge can perform, they are covered by the Certificate of Competency 
procedure and cannot support a determination of nonresponsibility 
based upon lack of tenacity or perseverance under prior Government 
contracts. 

With regard to Cambridge’s past unsatisfactory performance, the 
contracting officer states in paragraph la(2) of his determination that 
Cambridge was delinquent in delivery under 11 purchase orders de- 
livered during 1969 and, although he had no knowledge of the reasons 
for the delinquent deliveries, he states they must be assumed, in the 
absence of information indicating otherwise, to be the contractor’s 
fault. In view of the applicable regulatory requirement that such a 
determination be supported by substantial evidence documented in 
the contract file and for the reasons stated in our decision 48,Comp. 
Gen. 298 (1963) as discussed above, we do not believe that such an 
assumption is an adequate basis for concluding that the delinquent 
deliveries established a lack of perseverance or tenacity. 

The contracting officer’s determination and the contract file indicate 
a reason for only two delinquent deliveries, with respect to the more 
recent of which counsel for Cambridge has submitted the contractor’s 
copy of contract N126-69-C-1995, which appears to show that the 
Government erroneously computed the date by which delivery sup- 
posedly was required, and he alleges that Cambridge was not 10 days 
delinquent in delivery on this contract as stated in the survey report. 
This contract actually provided for delivery within 120 days after 
receipt of contract, rather than 120 days after date of execution of the 
contract by the Government, which apparently was the basis for the 
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allegation of delinquency. In any event, a delay of 10 days on a 120 
day delivery schedule because of “production difficulties” appears to 
be a dubious basis for the determination. With respect to the delin- 
quency of 63 days on contract N126-69-—C-—0010, the contracting officer 
states that this resulted from the fact that material was manufactured 
to the wrong specification and had to be remade, indicating to him a 
lack of proper management controls. We note, however, that delivery 
under this contract was completed more than a year ago, and the 
reason given for the delinquency may as well have resulted from a 
bona fide error in interpretation as from any lack of tenacity or per- 
severance. Certainly the record does not negate the possibility that the 
mistake may properly have been attributable to factors included with- 
in the term “capacity,” as defined in the regulations. 

The contracting officer also raises a question concerning the record 
of performance of Herley Industries with which the protestor has 
apparently become affiliated. While Herley’s record of performance 
might have some relevance to a determination of Cambridge’s respon- 
sibility pursuant to ASPR 1-904.3(b), the contracting officer merely 
states the conclusion that Herley is a marginal contractor and that two 
referenced contracts are under investigation for default. We have, 
however, been furnished with copies of correspondence from the 
Government’s contracting officers regarding the two contracts allegedly 
under investigation for default, which show that in one case the 
Government recently approved the first article and authorized contrac- 
tor to proceed in accordance with the contract terms, and in the other 
case that the contracting officer recently advised Herley that the Gov- 
ernment was unable to complete first article inspection and evaluation 
in the time specified in the contract. In addition, counsel for Cambridge 
states that Herley is now providing Cambridge with considerable 
financial and management support, the lack of which caused some 
difficulty with previous contracts. 

On the basis of the present record we must conclude that the 
evidence of record is not sufficient to support a determination that past 
performance establishes a lack of tenacity and perseverance, and the 
matter is therefore for further consideration as to Cambridge’s respon- 
sibility. Enclosed herewith for consideration in connection therewith 
is a copy of the correspondence submitted here by counsel for Cam- 
bridge. If upon further review it should again be found that Cam- 
bridge does not possess the necessary tenacity or perseverance to do 
an acceptable job, it is requested that you furnish this Office with any 
additional documentation or explanation to support such a conclusion. 
Otherwise, it appears that the contracting officer’s determination of 
nonresponsibility should be referred to SBA for review under the 
Certificate of Competency procedure. 
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Appropriations—Restrictions—Buy American Requirement 


Notwithstanding the cotton from which pads are to be manufactured in Japan 
for delivery in the United States is of domestic origin, the pads offered by the 
low bidder are considered of foreign origin and subject to the expenditure 
restriction appearing in the Department of Defense Acts since first introduced in 
1953, and as the restriction was not waived on the basis the item cannot be 
procured in the United States, and as the item is not for use overseas, the low 
bid was properly rejected. The fact that the invitation refers to cotton “grown 
or produced in the United States’ does not denote an alternative and make the 
place of production irrelevant, in view of the legislative history of the 1953 act, 
evidencing the congressional intent that any article of cotton may be considered 
“American” only when the origin of the fiber as well as each successive stage of 
manufacturing is domestic. 


To National Graphics, Inc., March 19, 1970: 


Reference is made to your protest by letters dated November 25 and 
26, 1969, to the Defense Construction Supply Center (DCSC), Defense 
Supply Agency (DSA), and by telegram and letter dated January 12, 
1970, and subsequent correspondence to our Office, against the award 
of a contract to any other bidder under invitation for bids (IFB) 
DSA 700-70-B-1086, issued by DCSC under date of October 7, 1969. 

The IFB requested F.O.B. destination bids to furnish 4,000 cases 
of cotton lithographic wiping pads, 1,500 cases to be delivered to 
Columbus, Ohio, and 2,500 cases to Ogden, Utah. By an amendment 
dated October 29, the following pertinent clauses were included in the 
IFB terms: 


6.106 IMPORT DUTY 

Bidders offering other than domestic source end products, as defined by Clause 
14, 7.101 General Provisions, which are manufactured and shipped from points 
outside the United States, must indicate below the amount of duty and estimated 
transportation costs included in the price of each item. 


ITEM NO. AMOUNT OF DUTY ESTIMATED TRANSPORTATION COSTS 
(To be indicated in Solicitation) 


6.125 ASPR 6-305 
PREFERENCE FOR CERTAIN DOMESTIC COMMODITIES (1967 SEP) 


The Contractor agrees that there will be delivered under this contract only 
such articles of food, clothing, cotton, woven silk and woven silk blends, spun 
silk yarn for cartridge cloth, synthetic fabric, coated synthetic fabric, or wool 
(whether in the form of fiber or yarn or contained in fabrics, materials, or 
manufactured articles) as have been grown, reprocessed, reused, or produced in 
the United States, its possessions, or Puerto Rico; provided, that this clause 
shall have no effect to the extent that the Secretary has determined as to any 
such articles that a satisfactory quality and sufficient quantity cannot be procured 
as and when needed at United States market prices; provided further, that 
nothing herein shall preclude the delivery of foods under this contract which 
have been manufactured or processed in the United States, its possessions, 
or Puerto Rico. 


The latter clause states the restrictions contained in section 523 of the 
Department of Defense Appropriation Act, 1969, 82 Stat. 1120, 1133. 
Nine bids were received by DCSC and opened on November 7 as 
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scheduled. Your bid, quoting a unit price of $20 with a 20-day 
prompt payment discount of 30 percent, net $14, for an end item manu- 
factured in Japan from cotton produced in the United States, was 
ostensibly low. The remaining bids, ranging from a unit price of 
$18.08 offered by Columbia Ribbon & Carbon Manufacturing Co., Inc. 
(Columbia), to $19.25 per unit, all offered a domestic item manu- 
factured by one source, Kendall Company (Kendall), Walpole, 
Massachusetts. 

Examination of your bid disclosed that you had made the notation 
“A PPROX $1.80/CASE” on page 7 in the space provided for entry of 
the amount of import duty. In a letter dated October 29, 1969, however, 
you informed DCSC that the normal duty is $2.23 per case but the esti- 
mated amount of $1.80 was used due to variation in the factory price 
of the end item. DCSC therefore requested you to provide documentary 
proof of the amount of duty paid on the end item, and you furnished 
certain papers with a letter dated November 12 stating that the exact 
duty was fractionally more than $2.12 per case. 

By letter dated November 21, 1969, the contracting officer notified 
you that your bid could not be considered for award. The letter reads, 
in part, as follows: 

Your bid of 20 October 1969 submitted in response to the subject solicitation 
indicates that the cotton pads offered will be manufactured in Japan of domestic 
cotton. 

Because these articles are composed of cotton, they are subject to the restric- 
tions of Section 528 of Defense Appropriation Act of 1969, the Second Supple- 
mental Appropriation Act of 1969, and the Continuing Appropriation Act of 
1970, the requirements of which are implemented by Armed Services Procure- 
ment Regulation 6-302 and 6-305 and incorporated into the subject solicitation 
under Clause 6.125 thereof. 

Basically, these requirements are that no article of cotton (whether in the 
form of fiber or yarn or contained in materials or manufactured articles) not 
grown, reprocessed, reused, or produced in the United States or its possessions 
may be procured by the Department of Defense. The Comptroller General of the 
United States has held that these restrictions require that in order for a cotton 
product to be considered to be of domestic origin, the origin of the raw fiber as 
well as each successive stage of manufacture must be domestic. Accordingly, 
since the items offered by your firm are to be manufactured in Japan, we cannot 
consider that they meet the requirements of the Defense Appropriation Acts. 

In your protest to DCSC against the rejection of your bid, you 
pointed out that award to you would result in a saving of $16,200 on this 
procurement alone and that like savings could be realized on other simi- 
lar procurements. Further, you took issue with a statement which 
DCSC had apparently made to you by telephone to the effect that the 
appropriation act restriction requires the cotton to be grown and manu- 
factured in the United States. In this connection, you stressed that the 
Preference for Certain Domestic Commodities clause quoted above, 
which is prescribed by Armed Services Procurement Regulation 


(ASPR) 6-305, pursuant to the appropriation restriction referred to, 
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applies to “cotton * * * grown * * * or produced in the United 
States * * *.” Presumably, it is your position that growth in the 
United States of the cotton from which the pads are made will serve 
to satisfy the statutory restriction, regardless of the place of produc- 
tion of the end item being purchased. 

In addition, in the apparent belief that the procurement could be 
authorized under the exception in the Buy American Act of March 3, 
1933, 47 Stat. 1520 (41 U.S.C. 10a-d) relating to purchase of items to 
be used outside the United States, and that even greater savings might 
be accomplished, you inquired whether the item is to be so used, whether 
it could be shipped from Japan directly to the using activities, and 
whether inspection and acceptance could be accomplished in Japan. 

On the matter of competition, you stated that you and Kendall are 
the only sources of the procurement item ; that the competition afforded 
by you has resulted in reduction of the previous prices of the item by 
44 percent ; and that exclusion of your bid from consideration will per- 
mit establishment of the market price by the sole domestic source at 
its own level with a resulting return to the earlier high price levels. 

Finally, you stated that some time ago Kendall indicated to you that 
it used long cotton staple fibers imported from Egypt or Pakistan to 
overcome certain problems in producing the end item, and you there- 
fore urged that the matter be investigated from the standpoint of a 
possible violation of the contract and regulations. 

On December 3, DCSC addressed a letter to Columbia requesting a 
written statement from either Columbia or Kendall as to the source 
of the cotton to be used in the end item proposed to be furnished by 
Columbia. The reply was unequivocally to the effect that the pads of- 
fered by Columbia are made of cotton grown and processed in the 
United States. 

By letter dated December 5, 1969, DCSC advised you that the mat- 
ter had been referred to Headquarters DSA for consideration of the 
issuance of a Secretarial determination invoking the exception author- 
ized by the appropriation act restriction. The letter also included the 
following pertinent statements: 


In regard to your question concerning the ultimate destination of the supplies 
to be furnished under the subject solicitation, we find that it is not practicable 
to predetermine destinations in advance of receipt of actual demands. We have 
found that the most efficient procurement practice is to distribute these products 
to our depots according to current demand history. 

+. . . + * s . 

We are unable at this time to state whether inspection and acceptance can take 
place in Japan, although the matter will receive our full consideration should 
the Appropriation Act restrictions be waived. 


Following receipt of the statement from Columbia as to origin of 
the cotton, and of a denial by DSA Headquarters of waiver of the 
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appropriation act restriction, DCSC notified you by telegram dated 
January 13, 1970, of its intent to make award to Columbia as the low 
responsive, responsible bidder offering a domestic item and accorded 
you an opportunity to submit a formal protest by January 16. The pro- 
test to our Office ensued. 

In a letter dated February 24, 1970, you request our Office to advise 
you whether the item you offer may be purchased by the Government 
in light of the provisions in the Department of Defense Appropriation 
Act. You assert that if, as you understand, a good percentage of the 
orders for the item are for use outside the United States, the Buy 
American Act does not apply, and you state that you ere willing to 
accept award even though the actual duty of $2.12 will result in a loss 
to you since you wish to set a precedent for future orders. In addition, 
you advise that you are not pressing the issue of the origin of the raw 
cotton used in the product supplied by Kendall. 

The procurement is subject to the provisions of the Department of 
Defense Appropriation Act, 1970, Public Law 91-171, December 29, 
1969, 83 Stat. 469, section 624 of which reads, in pertinent part, as 
follows: 

No part of any appropriation contained in this Act shall be available for the 
procurement of any article of * * * cotton, * * * (whether in the form of fiber 
or yarn or contained in fabrics, materials, or manufactured articles) not grown, 
reprocessed, reused, or produced in the United States or its possessions, except 
to the extent that the Secretary of the Department concerned shall determine 
that a satisfactory quality and sufficient quantity of * * * any form of cotton, 
* * * grown, reprocessed, reused, or produced in the United States or its pos- 
sessions cannot be procured as and when needed at United States market prices 
and except procurements outside the United States in support of combat 
operations * * *, 

Considering first the words “grown, reprocessed, reused, or produced 
in the United States,” in the statutory restriction, we are mindful that 
the word “or” ordinarily is construed as denoting an alternative. How- 
ever, reference to the legislative history of the Department of Defense 
Appropriation, Act, 1953, 66 Stat. 517, in which the specific reference 
to cotton and wool and the words “reprocesses” and “reused” were 
first included in the restriction, clearly shows that the intent of the 
Congress was that any article of cotton (or wool) would be considered 
“American” only when the origin of the raw fiber, as well as each suc- 
cessive stage of manufacture, is domestic. See B-110974, September 5, 
1952. At the time the restriction was first enacted, the Armed Services 
Procurement Regulation implementing the Buy American Act pro- 
vided that in determining the origin of supplies to be purchased only 
the end item, and components directly incorporated therein, would be 
considered, so that clothing made in the United States from cloth made 
in the United States would be domestic, regardless of the origin of the 
thread, yarn, or fibers from which the cloth was made. The purpose of 
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the Congress was to overrule that regulation with respect to articles 
made of wool or cotton, but there is nothing in the legislation as writ- 
ten, or in the relevant legislative history, which could be construed as 
indicating any intention to modify or relax the basic mandate of the 
Buy American Act, that manufactured articles purchased for Govern- 
ment use be manufactured in the United States, as clarified and 
emphasized by the amendatory act of October 29, 1949, 63 Stat. 1024 
(41 U.S.C. 10d). 

We are not aware of any change of intent upon the part of the 
Congress with respect to the similar language which has since appeared 
in each annual appropriation act for the Department of Defense. Ac- 
cordingly, we must conclude that the manufacture in Japan of the end 
item offered by you, even though it be made of cotton grown in the 
United States, brings the item within the purview of the restriction, 
This being so, procurement of the item may be made from you only if 
it can be justified under one of the exceptions permitted by the statu- 
tory provision as implemented by ASPR 6-303. 

As to procurements outside the United States in support of combat 
operations, this exception, according to the legislative history of the 
Department of Defense and Appropriation Act, 1954, 67 Stat. 336, 
was intended to be restricted to purchases of items outside the United 
States for use in areas where combat operations or hostilities occur. 
Clearly, the instant procurement, which calls for delivery within the 
United States, and does not appear to be exclusively for use in such 
areas, does not come within this exception. 

As to the exception relating to nonavailability of items grown or 
produced in the United States, of satisfactory quality and in sufficient. 
quantity, as and when needed, at United States market prices, the de- 
termination by the Secretary concerned is not governed by the fact 
that the foreign grown or foreign produced item is offered at a much 
lower price than United States grown or produced items. Rather, the 
determination must be based on consideration of United States market 
prices for domestic grown or produced items. B—110974, supra. DSA 
has declined to make any such determination in this case, and we'see 
no basis on which we may properly question its decision. 

In the circumstances, neither exception in the appropriation act 
restriction being applicable, DCSC is precluded from purchasing the 
item of Japanese manufacture which you offer. Therefore, we concur 
with the contracting officer’s determination that your bid may not be 
considered for award. With respect to future procurements, you are 
advised that no different conclusion would appear to be warranted in 
similar circumstances if the appropriation acts involved include the 
same or substantially similar restrictive language. 
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In the light of these conclusions, discussion of other questions sug- 
gested by you which relate to the applicability of the Buy American 
Act, as distinct from the appropriation rider, is not required. 

For the reasons stated, we are unable to conclude that the actions 
which have been taken by DCSC and DSA have been other than in ac- 


cord with the governing statutes and regulations. Accordingly, your 
protest is denied. 


[B-160096] 


Gratuities—Reenlistment Bonus—Critical Military Skills—Train- 
ing Leading to a Commission—Reenlistment Prior to Approval of 
Training 

The eligibility criteria established in paragraph 7d(2) of Burean of Naval Per- 
sonnel Instruction 1133.18B, dated December 1968, to the effect that petty 
officers who reenlist to meet the minimum service requirements for the Navy 
Enlisted Scientific Education Program (NESEP) or for other programs leading 
to commissioned status are not eligible for the variable reenlistment bonus au- 
thorized pursuant to 37 U.S.C. 308(g), does not preclude the additional eligibility 
requirement in paragraph 7d(2); deferring payment of the bonus to members who 
reenlist subsequent to applying for NESEP training, pending the results of their 
application, and providing for payment only to members not selected for train- 


ing, as the subsection is in accord with paragraph V.A. 6 of the Department of 
Defense Instruction No. 1304.13, which implements 37 U.S.C. 308(g). 


To the Secretary of the Navy, March 20, 1970: 


Further reference is made to letter dated January 28, 1970, from the 
Assistant Secretary of the Navy (Manpower and Reserve Affairs), re- 
questing a decision as to whether in view of a conclusion reached in de- 
cision of March 21, 1969, 48 Comp. Gen. 624, the Navy may continue to 
restrict payment of the variable reenlistment bonus in the manner set 
forth in paragraph 7d(2) of Bureau of Naval Personnel Instruction 
1133.18B, dated December 19, 1968. Your request was assigned Depart- 
ment of Defense Military Pay and Allowance Committee Submission 
No. SS. -N-1064. 

Paragraph 7d (2) of Bureau of Naval Personnel Instruction 1133.18B 
provides that : 

VRB payments for reenlistments contracted subsequent to NESEP application 
but prior to selection for such training will be held in abeyance pending results 
of the section process. Applications not selected for training, and otherwise eli- 
gible, may receive VRB. Those selected for NESEP will not receive VRB. 

The Assistant Secretary says that in accordance with those provi- 
sions the Navy is not paying the variable reenlistment bonus to mem- 
bers who are eligible therefor when they reenlist in the Regular Navy 
at the expiration of their first enlistment and who, prior to reenlist- 
ment, submitted an application for the Navy Enlisted Scientific Edu- 
cation Program (NESEP) which has yet to be acted upon by the Navy 
when the reenlistment occurs. Also he says that payment is only made to 
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such members when they are not selected for the program. He ex- 
presses the view that in the light of paragraph V.A. 6 of Department 
of Defense Instruction No, 1304.13, dated August 15, 1968, and the in- 
tent of the Congress as expressed during the legislative hearings on the 
statutory provisions involved, 37 U.S.C. 308(g), the pertinent regu- 
lation is valid and should continue to be the policy as it relates to eli- 
gibility for the bonus, but that our decision of March 21, 1969, has 
caused some doubt as to whether the restriction is valid. 

In a decision to the Secretary of Defense, dated February 8, 1968, 47 
Comp. Gen, 414, we concluded that no authority exists for the payment 
of a variable reenlistment bonus to enlisted members who have been 
selected for college training under the Navy Enlisted Scientific Educa- 
tion Program or other similar programs and who are reenlisted: for 
the purpose of meeting the obligated service requirements for such 
training. 

In the decision of March 21, 1969, we advised the Secretary of Trans- 
portation that the February 8, 1968, decision does not preclude a mem- 
ber from receiving a variable reenlistment bonus in an otherwise 
proper case if he reenlists before he has been selected for such training 
and his reenlistment is in fact for the purpose of serving in the spe- 
cialty for which the bonus is authorized. On the premise that a member 
otherwise entitled to a variable reenlistment bonus, who submits his 
application for training leading to a commission under the Officer 
Candidate School or Aviation Cadet program and is discharged upon 
expiration of enlistment and reenlisted prior to his selection for such 
training, is obligated to serve for the period of his reenlistment con- 
tract, we said that it could not be concluded that his reenlistment was 
for the sole purpose of meeting the obligated service requirements of 
the educational program and since he became entitled to the bonus 
at, the time of his reenlistment his subsequent selection for such officer 
training would not change his entitlement. 

Subsection 808(g) of Title 37, U.S. Code, provides in pertinent. part 
that, under regulations to be prescribed by the Secretary of Defense, 
a member of a uniformed service who is designated as having a crit- 
ical military skill and who is entitled to a reenlistment bonus under 
subsection (a) of that section upon his first reenlistment may be paid 
an additional amount not more than four times the amount of that 
bonus. The stattite does not by its own terms confer any entitlement to 
the variable reenlistment bonus. It permits the issuance of regulations 
authorizing its payment and, with the exception of the critical mili- 
tary skill and entitlement to the regular reenlistment bonus require- 
ments of the statute, eligibility criteria for entitlement to the bonus 
are left to administrative regulation. 
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Implementing regulations promulgated by the Department of De- 
fense are contained in Department of Defense Instruction No. 1304.13, 
dated August 15, 1968, and Department of Defense Military Pay and 
Allowances Entitlements Manual. Paragraph V.A. of the Department 
of Defense Instruction is, in pertinent part, as follows: 

V. Individual Eligibility for Receipt of Awards 


A. Variable Reenlistment Bonus. An enlisted member is eligible to receive a 
Variable Reenlistment Bonus if he meets all the following conditions: 


” * . n - * = 
6. Meets such additional eligibility criteria as may be prescribed by the Secre- 
tary of the Military Department concerned. 


Paragraph 10911 of Department of Defense Military Pay and Al- 
! lowances Entitlements Manual provides : 
10911 Variable Reenlistment Bonus (VRB) 

a. Entitlement. * * * Members in critical skills for which both proficiency 
pay and the VRB are authorized may receive both payments, providing eligibility 
requirements for each are met. 

With regard to the Navy, eligibility criteria for the bonus are pre- 
scribed in Bureau of Naval Personnel Instruction 1133.18B, dated De- 
cember 19, 1968, and paragraph 7d thereof expressly stipulates that 
petty officers reenlisting to meet the prescribed minimum service re- 
quirements for the Navy Enlisted Scientific Education Program or for 
other programs leading to commissioned status are not eligible for 
the variable reenlistment bonus for such reenlistment. Supplementing 
those provisions, subparagraph 7d(2) establishes a further eligibility 
requirement by deferring payment of the bonus to otherwise eligible 
members who reenlist subsequent to their application for NESEP 
training, pending the results on their applications, and provides for 
payment only to members not selected for such training. 

We find nothing in the law which may be viewed as precluding the 
establishment of an eligibility requirement such as that contained in 
subparagraph 7d(2) of the Instruction and its establishment appears 
to be clearly authorized by paragraph V.A.6 of the Department of 
Defense Instruction. In our opinion, therefore, the provisions of sub- 
paragraph 7d(2) are not invalid. The decision of March 21, 1969, did 

: not involve a regulation similar to paragraph 7d(2) and it is not to 
: be considered as requiring a change in that regulation. 
Your question is answered accordingly. 


[B-168635] 


f Sales—Disclaimer of Warranty—Removal Difficulties 


The high bidder under a sales contract disposing of cranes who inspected the 
surplus property to check the size, location, condition, and circumstances 
affecting removal is not entitled to rescission of the contract because the 
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cranes, with or without dismantling, can only be removed at prohibitive cost. 
The sales record evidences the actions of the Government were taken in good 
faith, and the sale having been made on an “as is” and “where is” basis 
without recourse against the Government and without guaranty, warranty, or 
representation as to quantity, kind, character, quality, weight, or size, the 
contractor assumed the risk of conditions which impaired removal, and the 
fact that it was economically unfeasible, or even too dangerous, to remove 
the cranes does not relieve the contractor from his contractual obligations. 


To Edward Levy Metals, Inc., March 20, 1970: 


Further reference is made to your letter of December 11, 1969, 
requesting rescission of Defense Surplus Sales Office (DSSO) contract 
No. 27-9075-004 issued by DSSO, Columbus, Ohio. 

Bids responding to sales invitation No, 27-9075 for 11 items of 
surplus property consisting of gantry cranes, overhead cranes, and 
a rail scale were opened on March 13, 1969, Items 1 and 2, covering 
traveling gantry cranes, were awarded to your firm on March 14, 
1969, as the lowest bidder on those items. The terms of sale provided 
that upon payment therefor the property was to be removed by April 
28, 1969. The two items awarded to you were stated to be located 
outside of the Gateway Army Ammunition Plant, St. Louis, Missouri, 
and were advertised to be “Used—F air Condition—Repairs Required.” 

By letter of April 8, 1969, to the sales office, you requested cancel- 
lation of the contract and return of your $15,000 bid deposit. You 
stated that “In addition to the cost of bringing in and out the neces- 
sary dismantling equipment over government-controlled tracks, due 
to the relatively short radius on Gateway tracks over which the dis- 
mantled crane must move, it would be necessary to cut the bridge 
into two pieces and refabricate it before re-erection.” You say that 
this was not contemplated nor anticipated from the loading note 
in the invitation. On July 3, 1969, the Defense Supply Agency, 
Columbus, Ohio, responded to your correspondence advising you that 
it had no authority to rescind the contract and refund your bid de- 
posit, but that in order to enable you to remove the cranes without 
having to cut the bridges into two pieces and refabricate them, that 
office was attempting to arrange for their removal over the Scullin 
Steel Company property, which company leases to the Government 
the land on which the cranes are situated. You were reminded therein 
that such arrangement, or lack of it, did not affect your obligation 
under the contract to pay for and take delivery of the cranes. You 
were further advised that as the matter then stood, the following 
options were available to you: 





a. Take delivery of the cranes as specified in the contract. 

b. Delay removal pending a determination as to whether such may be 
accomplished over Scullin Steel Company land (rather than Government rail 
spur through Gateway Army Ammunition Plant). 

ce. Default on payment and® removal in which case you would forfeit 20% 
of the purchase price as liquidated damages. 
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Permission for removal over Scullin property was not forthcoming 
and it has been determined that access to the leased area is confined 
to the rail line through the Gateway plant designated in the invita- 
tion. In your letter of December 11, 1969, to this Office, you state that 
“Scullin Steel Company is not only uncooperative, but as a matter 
of fact, hostile, and has imposed conditions that make the cost of 
removal of these cranes prohibitive.” You base your request for rescis- 
sion of the contract on the fact that removal through the Gateway 
plant will necessitate dismantling and reassembling the cranes; that 
this fact was not made clear in the invitation; and that, therefore, 
the property should have been described as scrap. Further, you state 
that the problem relating to the use of rail facilities on the Govern- 
ment-leased easement through the Scullin Steel Company property 
should have been mentioned to prospective contractors. 

The subject invitation for bids contained DLSC Form 653, General 
Information and Instructions—All Sales. Pertinent conditions con- 
tained in this form provide as follows: 


1. INSPECTION. The bidder is invited, urged and cautioned to inspect the 
property prior to submitting a bid. Property will be available for inspection 
at the places and times specified in the Invitation. 

2. CONDITION AND LOCATION OF PROPERTY. Unless otherwise specifi- 
cally provided in the Invitation, all property listed therein is offered for sale 
“as is’ and “where is.” If it is provided therein that the Government shall load, 
then “where is” means f.0.b. conveyance at the point(s) specified in the Invita- 
tion. The description of the property is based on the best information available 
to the sales office. However, the Government makes no warranty, express or 
implied, as to quantity, kind, character, quality, weight, size, or description 
of any of the property, or its fitness for any use or purpose. * * * 

~ * * * _* x z 


7. DELIVERY, LOADING, AND REMOVAL OF PROPERTY. (a) Unless 
otherwise provided in the Invitation, the Purchaser shall be entitled to obtain 
the property upon full payment therefor, with delivery being made only from 
the exact. place where the property is located within the installation. The 
Purchaser must make all arrangements necessary for packing, removal, and 
transportation of property. The Government will not act as liaison in any 
fashion between the Purchaser and carrier, nor will the Government recommend 
a specific common carrier. Loading will only be performed as set forth in the 
Invitation. * * * 

+ * + * * * + 


27. GUARANTEED DESCRIPTIONS. Except as provided in subparagraphs 
a and b of this clause, and notwithstanding any other terms and conditions of 
the Invitation for Bids to the contrary, the Government hereby warrants and 
guarantees that the property to be delivered to the Purchaser under any con- 
tract resulting from the Invitation for Bids will be as described. * 

+ * * * , * + 


b. THE GOVERNMENT DOES NOT WARRANT OR GUARANTEE ANY 
OF THE FOLLOWING: 
* * * * * * * 
(2) Stated condition of the property, the total cost of the property, the 
estimated total weight, the estimated shipping dimensions, suggested uses of 
the property, and its fitness for any use or purpose are not guaranteed. 
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The loading table, page 15 of the invitation referring to condition 
No. 7, General Sale Terms and Conditions, provides as follows: 


Purchaser shall provide all labor and equipment for dismantling and/or 
loading of property. Purchaser shall make necessary arrangements with the St. 
Louis-San Francisco Railroad for furnishing cars as needed to deliver and 
remove equipment required for dismantling and/or loading, and cars for delivery 
of purchased property. Rail cars will be delivered to the point where Govern- 
ment rail joins Frisco tracks. Switching of cars between that point and the 
property location will be accomplished by Government owned locomotive and 
will be limited to the period 8:30 AM to 11:30 AM and 1:00 PM to 3:00 PM, 
with the exception that switching is not to interfere with production require- 
ments of the operating contractor at Gateway Army Ammunition Plant. 

The provision that removal be made over the Government-controlled 
spur track is clear. 

Your request for rescission of the contract is not supported by the 
facts of record or by applicable law. No representation was included in 
the invitation for bids or made by any authorized Government em- 
ployees that the property you purchased could have been removed 
without dismantling. In fact, bidders were expressly informed of their 
responsibility for dismantling by the above provisions of the loading 
table. Both paragraphs 2 and 27(b) (2) are disclaimers of warranty 
and where such provisions are included in the contract of sale, it has 
been held that, in the absence of bad faith or fraud, buyers have no 
right to expect, have notice not to expect and contract not to expect 
any warranties whatever, the purpose and effect of these provisions 
being to impose all risks upon the buyer. United States v. Hathaway, 
242 F. 2d 897 (1957) ; American Sanitary Rag Co. v. United States, 
142 Ct. Cl. 293 (1958). It is apparent that the situation of which you 
complain, and upon which you base your claim for rescission, did not 
develop subsequent to the date of the sale but was in fact a preexisting 
condition. The record reveals that you inspected the property prior 
to bidding and ascertained, or could have ascertained by adequate in- 
spection, its size, location, condition, and the circumstances affecting 
removal. The later investigation of the possibility of an alternative 
removal route through the Scullin property was undertaken for your 
convenience and, as you were advised by the holding agency, had no 
bering on your responsibilities under the contract. 

You further contend that the property should have been advertised 
as scrap and that the property must necessarily be reduced to that 
status for removal purposes. The sales information included in the in- 
vitation was based on the best information available to the sales office, 
and there is no evidence of record indicating that the sales actions were 
taken other than in good faith. Accordingly, your allegation, in effect, 
that the item description was made in bad faith is not supported by the 
record. 
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Even if it be conceded that a mutual mistake of fact existed at the 
time of the sale as to the description of the cranes and their removal, 
such mistake would render the contract voidable only if the parties 
failed to agree that the risk of such mistake was to be assumed by the 
purchaser. In view of the cited invitation provisions, it must be con- 
cluded that you agreed to assume the risk of any difficulty that might be. 
encountered in removing the property. See /nited States v. Hathaway, 
supra, where, on facts almost identical to those present here, the United 
States Ninth Circuit Court of Appeals denied a purchaser’s claim for 
relief under a surplus sales contract with the Government. In the 
Hathaway case the Government sold four sets of steel lock gates which 
were situated below the level of the waters of the lake formed by 
Bonneville Dam, After removing two lock gates the plaintiff dis- 
covered that one of the remaining two locks was sprung, and that this 
condition, combined with the depth of the locks and the accumulated 
silt and debris, made removal of the locks economically unfeasible and 
too perilous for diving operations. Work on the locks was then termi- 
nated, the plaintiff brought suit for breach of contract, and the Gov- 
ernment counterclaimed for the unpaid balance due on the contract. 
The contract contained a clause entitled “Conditions of Property” 
which embodied provisions essentially the same as those contained in 
paragraph 2 of the General Sale Terms and Conditions in the present 
contract. The court held that under the contract of sale of steel offered 
by the Government on an “as is” and “where is” basis without recourse 
against the Government and without guaranty, warranty or repre- 
sentation as to quantity, kind, character, quality, weight or size, the 
contractor assumed the risk of conditions which impaired removal of 
the steel and the fact that it was economically unfeasible and too 
dangerous to remove the steel did not relieve the contractor from his 
contractual obligations. The court stated, in pertinent part, as follows: 

Prospective buyers were informed that the locks were located beneath the 
water surface. They were urged to inspect the locks before bidding and ad- 
monished by the express language of the contract that the Government would 
not bear the responsibility of failure to inspect. Ample opportunity was afforded 
for this purpose. 

* * * One can hardly envisage contractual terms which could more clearly 
impose on the purchaser the risk of loss resulting from such contingencies as 
here occurred. This was the very essence of the bid invitation. The Government’s 
manifested intention was to shift the burden of responsibility for any fortuitous 


conditions which might arise upon the bidder. There can be no other interpreta- 
tion given the plain and unequivocal terms of the bid invitation. 


* * - . * * * 


Plaintiff bought on a “grab bag” basis. The very term “as is, where is” tells the 
buyer to beware—to investigate. Plaintiff was aware that risks existed. He 
ventured and lost. His bargain was bad. However, the law provides no remedy 
for bad bargains willingly risked with wide opened eyes. 

The determination that plaintiff assumed the risk of the conditions which 
impaired the removability of all the steel answers not only the question as to his 
rights but also the matter of his duties. Just as the vicissitude of the sprung 
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lock and the accumulated silt does not bestow any rights in him neither does 
it absolve him of his obligations. This is not a case of either impossibility or 
commercial frustration justifying excuse from performance, for plaintiff assumed 
the risk of the difficulties he encountered. * * * 


Accordingly, it must be concluded, as in the Hathaway case, that you 
assumed any and all risks involved in removing the cranes purchased. 
Your request for rescission of the contract is therefore denied. 


[B-164281] 


Pay—Retired—Grade, Rank, Etc., at Retirement—Service in 
Higher Rank Than at Retirement 


A payment of retired pay computed at the pay of the higher grade in which a 
member or former member of the Armed Forces had served satisfactorily, without 
regard to whether the higher grade was of a temporary or permanent status, may 
be authorized, or credit passed in the accounts of disbursing officers for payments 
made, in view of the judicial rulings so holding, even though the Armed Force 
in which the individual held the higher grade is not the service from which he 
retired, subject of course to the statute of limitation contained in the act of 
October 9, 1940, 31 U.S.C. 7la., and administrative approval that the service at 
the higher grade was satisfactorily performed, if such a determination is re- 
quired by statute. 47 Comp. Gen. 722, modified. 


To the Secretary of Defense, March 23, 1970: 


Further reference is made to letter of May 7, 1968, from the Assist- 
ant Secretary of Defense (Comptroller) requesting a decision whether 
the Court of Claims decision in Miller v. United States, 180 Ct. Cl. 
872 (1967), affects our decisions that, with certain exceptions, the 
retired pay of a military member may not be based upon a higher grade 
previously held in a branch of the Armed Forces other than that in 
which serving at the time of retirement. A discussion relating to that 
question was contained in Department of Defense Military Pay and 
Allowance Committee Action No. 413. 

By decision of June 10, 1968, 47 Comp. Gen. 722, we advised you 
that, in view of the reservation of the Court of Claims in the Willer case 
concerning the correctness of our decisions under section 511 of the 
Career Compensation Act, 63 Stat. 829, 37 U.S.C. 311, and the differ- 
ences between the various statutes with respect to retired grade, we 
considered the matter too doubtful to warrant our holding that the 
rule in the Miler case should be extended to similar or related statutes. 

We have recently been advised by the Assistant Attorney General, 
Civil Division, that the Department of Justice is unaware of any 
argument not previously presented to the Court of Claims which might 
persuade it to reverse its holdings in Satterwhite v. United States, 123 
Ct. Cl. 342 (1952) ; Friestedt v. United States, 173 Ct. Cl. 447 (1965) ; 
Neri v. United States, 145 Ct. Cl. 587 (1959) ; Powers v. United States, 
185 Ct. Cl. 481 (1968) ; and Miller v. United States, supra, which he 
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stated indicate the disposition of the Court to hold that the language in 
the various statutes indicates the intent of Congress that the retired 
pay of members of the armed services should be based upon the highest 
rate of pay received on active duty. 

Upon further review of the question it appears that the Department 
of Justice has presented to the Court of Claims every argument 
suggested by us in this class of. cases. On the basis that further 
litigation would result in no material change in its interpretation of 
the law, we have concluded that we will follow the broad principle 
enunciated by the Court of Claims in those cases, 

In other words, where an existing statute authorizes computation 
of the retired pay of a member or former member of an armed service 
on the basis of the pay of the grade in which the individual had served 
satisfactorily and which is higher than the pay of the grade on which 
he otherwise is entitled to compute his retired pay, we will authorize 
payment, or pass to credit in the disbursing officer’s accounts, a pay- 
ment of retired pay computed on the pay of the higher grade, without 
regard to whether that grade was a temporary or permanent grade, 
even though the armed service in which the individual held that higher 
grade is not the service in which he retired, subject, of course, to the act 
of October 9, 1940, ch. 788, 54 Stat. 1061, 31 U.S.C. 71a. However, such 
action in any particular case will depend upon an appropriate admin- 
istrative determination as to satisfactory service where such determi- 
nation is required by applicable statutes. 

Our decision of June 10, 1968, 47 Comp. Gen. 722, is modified 
accordingly. 


[B-168733] 


Bidders—Qualifications—Financial Responsibility—Reconsidera- 
tion 


Although bid protest proceedings should not be permitted to be used to delay con- 
tract awards to gain time for a nonresponsible bidder to improve its position after 
a contracting officer’s determination of nonresponsibility has been confirmed by 
the Small Business Administration (SBA), where a low bidder held financially 
nonresponsible on the basis of a preaward survey and SBA’s adverse findings, has 
concluded negotiations for a technical data rights and patent license contract that 
involves millions of dollars and provides for an immediate substantial advance 
payment, the bidder’s responsibility should be reconsidered and if necessary, 
time permitting, reviewed by SBA, because of the mandate in Armed Services 
Procurement Regulation 1-905.2, that financial resources should be obtained on 
as current a basis as feasible with relation to the date of contract award. 


To the Breed Corporation, March 25, 1970: 
Further reference is made to your telegram of December 31, 1969, 


and subsequent correspondence protesting against the award of a 
contract to any other bidder under invitation for bids No. DAAA- 
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15~-70-B-0158, issued by the United States Army’s Edgewood Arsenal, 
Edgewood, Maryland. 

The solicitation, issued on September 30, 1969, invited bids on 53,350 
Fuzes, M918, with a priority designator of “02”, in support of South- 
east Asia operations. Forty-one sources were solicited and seven bids 
were received and opened on October 28, 1969, the date set for opening. 
Your firm submitted the lowest price at $5.888 per unit, and the 
AMRAM Manufacturing Corporation submitted the next lowest 
price at $5.59 per unit. 

Since you were the lowest bidder, the contracting officer requested a 
preaward survey to be conducted of your firm. The survey was con- 
ducted by the Defense Contract Administration Services Region 
(DCASR), Springfield, New Jersey. On November 12, 1969, the survey 
team made a recommendation of “no award.” The basis stated by the 
survey team for this recommendation was your failure to satisfactorily 
demonstrate your capability in the following areas: 

(1) Production capability ; 

(2) Plant facilities and equipment; 

(8) Financial capability ; 

(4) Plant safety; and 

(5) Ability to meet required delivery schedules. 

Thereafter on November 17, 1969, the contracting officer made a 
determination that you were not a responsible bidder within the stand- 
ards set forth in section 1-903 of the Armed Services Procurement 
Regulation (ASPR), and the matter was referred to the Small Busi- 
ness Administration (SBA) for consideration of a possible issuance 
by that agency of a Certificate of Competency (COC). On January 12, 
1970, the SBA issued a letter declining to issue a COC. By letter of 
February 6, 1970, the SBA advised the procuring agency that SBA’s 
adverse finding was based upon the fact that your firm did not have 
the financial capability to perform on the contract. 

While you do not take serious issue with this determination, you 
contend that you have concluded negotiations with the Army Materiel 
Command (AMC) for a technical data rights and patent license con- 
tract that will ultimately involve millions of dollars and includes an 
advance payment of $1,000,000 of which $500,000 is due immedi- 
ately, and as a result thereof you have “now regained financial 
responsibility.” 

As of the date of your protest, the representative of the Government 
had not signed the data rights and patent license contract because 
the agreement was awaiting certification of funds prior to Government 
execution. On March 18, 1970, we were informally advised by AMC 
that the contract had been signed by the Government, but it would not 
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become effective until approved by the Judge Advocate General of the 
Army for Civil law. On March 17, 1970, we received a copy of your 
telegram addressed to SBA requesting a review by that agency of its 
refusal to issue a COC, based upon “additional information we are 
able to submit,” (presumably the aforementioned contract which was 
executory at that time). We have been informally advised by SBA 
that it will take no further action unless requested by the contracting 
officer. In this regard, we have no authority to require SBA to issue 
a COC. B-153446, May’ 8, 1964; B-159933, November 18, 1966. 

We do not feel that bid protest proceedings should be permitted 
to be used as a means for delaying contract awards to gain time for 
a nonresponsible bidder to improve its position after a contracting 
Officer’s determination of nonresponsibility has been in effect con- 
firmed upon review by SBA. However, in view of the mandate of 
ASPR 1-905.2 that financial resources should be obtained on as current 
a basis as feasible with relation to the date of contract award, we are 
today advising the Department of the Army that we feel it would 
be desirable, in view of your low bid, that the determination as to 
your responsibility be reconsidered and, if necessary, reviewed by 
SBA, in the light of this change in your financial position, if time 
permits. 39 Comp. Gen. 655 (1960) ; B-156619, June 8, 1965. 


Unless requested by you, no further action is contemplated by our 
Office. 


[B-152420] 


Subsistence—Per Diem—Military Personnel—Training Duty 
Periods—Reservists 


To equalize the entitlement of members of the National Guard with members of 
Regular components, regulations may be amended to provide so-called “residual” 
per diem for reservists ordered to duty for periods of less than 20 weeks when 
quarters and mess are available, not only to attend service schools, but in all 
cases similar to those where Regular members performing like duty in a tem- 
porary duty status are entitled to per diem, subject to the exception in the 
legislative reports with respect to section 3 of Public Law 90-168 (37 U.S.C. 
404(a)), that no member of a Reserve component should receive any per diem for 
performance of 2 weeks of annual active duty for training at a military installa- 
tion where quarters ard mess are available. 48 Comp. Gen. 517, and B—152420, 
July 8, 1969, modified. 


Regulations—Retroactive—Administrative Error Correction 


The general rule that regulations may not be made retroactively effective when 
the law has been previously construed or proposed regulations amend regula- 
tions previously issued, does not apply to the reinstatement of properly issued 
regulations. Therefore, upon reinstatement of regulations that authorized per 
diem to reservists ordered to active duty for less than 20 weeks where quarters 
and mess are available, no objection will be raised to per diem payments here- 
tofore or hereafter made for any period on or after January 1, 1968, and prior 
to. the effective date of the new regulations to give effect to: per diem entitlement, 
if such payments are in accordance with paragraph M6001 of the Joint Travel 
Regula’ isened April 1, 1968, to implement section 8 of Public Law 90-168. 
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Subsistence—Per Diem—Military Personnel—Reservists 


Where due to unforeseen circumstances, it is impossible for a reservist to com- 
plete ordered duty within a scheduled 20-week period, per diem payments may 
be continued for short additional periods and regulations amended accordingly. 


To the Secretary of the Air Force, March 30, 1970: 

Further reference is made to letter of November 17, 1969, from the 
Assistant Secretary of the Air Force (Manpower and Reserve Affairs) , 
requesting reconsideration in part of decision of July 8, 1969, B- 
152420, which denied per diem to members of the Reserve components 
ordered to duty for periods of less than 20 weeks when quarters and 
mess are available. 

Also, our decision is requested as to whether the regulations may be 
amended to authorize per diem for more than 20 weeks under certain 
circumstances. The request was assigned Control No. 69-44 by the 
Department of Defense Per Diem, Travel and Transportation Allow- 
ance Committee. 

With his request for review, the Assistant Secretary forwarded a 
letter dated August 15, 1969, from the Chief, National Guard Bureau, 
with attachments, in which it is contended that the purpose and intent 
of section 3 of Public Law 90-168, 81 Stat. 525, which added clause 4 
to 37 U.S.C. 404(a), was to make members of the National Guard 
entitled to per diem under the same conditions as the Regular member 
when the Guardsman leaves his home for short periods for which he 
is entitled to, or has waived, pay under Title 37, United States Code, 
and, therefore, that such members are entitled to per diem (so-called 
residual per diem) when on active duty for periods of less than 20 
weeks to attend a course of instruction when quarters and mess are 
available. 

The decision of July 8, 1969, was an amplification of the holding in 
decision of February 7, 1969, 48 Comp. Gen. 517, that under the provi- 
sions of clause (4) of 37 U.S.C. 404(a), a reservist may not be paid 
per diem when mess and quarters are provided for him. This conclusion 
was based upon our understanding of the purpose and intent of clause 
(4) as explained in its legislative history. The decision applied to all 
types of duty including periods of attendance at courses of instruction. 

As indicated above, however, the request for reconsideration relates 
only to that part of the decision denying per diem while attending 
courses of instruction. In the letter of August 15, 1969, from the Chief, 
National Guard Bureau, it is urged that the background and legislative 
history of the law show that it was the intent of the Congress to per- 
mit payment of per diem to Reserves in such cases so that Regulars 
and Reserves attending school would be treated equally. 

In support of this view the Chief, National Guard Bureau, refers 
to bills introduced in the 85th, 86th, 87th, 88th, and 89th Congresses 
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for the purpose of authorizing the payment of per diem to Reserves 
while on training duty. None of these bills, however, was enacted and 
with the exception of H.R. 17195, 89th Congress, they were stated in 
language substantially different from that contained in 37 U.S.C. 
404(a) (4). The per diem payment provisions of H.R. 17195 and the 
explanation of their purpose in its legislative history are identical 
with the language of section 404(a) (4) and the explanation of its 
purpose in its legislative history. 

The differently worded bills were not enacted by Congress, in fact, 
some of them do not appear to have been considered by the legislative 
committees. Their language and the explanation of their purpose by 
the military departments, however, support the views of the Chief, 
National Guard Bureau. 

As the Chief, National Guard Bureau, says, the matter of per diem 
payments to National Guard members attending service schools is 
discussed (page 57) in H. Rept. No. 13 dated February 13, 1967, to 
accompany H.R. 2 which became Public Law 90-168 (10 U.S.C. 136 
note). It appears to be his view that such discussion reflects a purpose 
to authorize per diem payments to Reserves attending service schools 
on the basis that a member of the Regular component attending the 
school in a temporary duty status is entitled to per diem. 

It is stated in the Committee report that section 404(a) (4) is 
designed to provide the same entitlement to all military personnel in 
the matter of per diem eligibility when the circumstances are essen- 
tially the same. The report. states, however, that no per diem is to be 
payable during annual active duty for training when quarters and 
mess are available. 

In the decision of February 7, 1969, we expressed the view that the 
legislative history reflected an intent that the right to per diem should 
be denied generally to reservists on short tours of duty at military in- 
stallations where both Government quarters and mess are provided for 
them, the comment therein as to equalizing entitlement to travel per 
diem. with that of members of the Regular services apparently having 
had reference only to cases where a mess or quarters are not provided. 
Viewed generally, the Committee report lends support to that view. 
However, considered in the light of the material submitted by the 
Chief, National Guard Bureau, the Committee report does not neces- 
sarily conflict with his views in those cases where the circumstances of 
the Regular member and the Reserve member are essentially the same. 

The law is broadly stated. Therefore, while the matter is not free 
from doubt, in view of the representations made by the Chief, National 
Guard Bureau, and the absence of any clear showing in the legislative 
history of Public Law 90-168 to the contrary, we will not object to the 
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promulgation of regulations authorizing payment of per diem (resid- 
ual) to members of Reserve components ordered to attend. service 
schools for periods of less than 20 weeks when quarters and mess are 
available and the circumstances are the same as those of members of 
Regular components attending the school in a temporary duty status. 

We see no basis, however, for the view that Congress intended to 
authorize the payment of per diem only to members attending schools 
in such cases. Consequently, if the equality of treatment intended by 
the law is to be accomplished, it is our view that the regulations should 
authorize payment of per diem to members of Reserve components on 
active duty for less than 20 weeks in all cases where members of Regu- 
lar components performing like duty in a temporary duty status 
would be entitled to per diem, subject, of course, to the exception 
expressed in the legislative reports that no member of a Reserve com- 
ponent “should receive [any] per diem for performance of * * * 2 
weeks of annual active duty for training at a military installation 
where quarters and messing are, in fact, available.” The conclusion 
reached in the decisions of February 7 and July 8, 1969, is modified 
accordingly. 

In his letter of August 15, 1969, the Chief, National Guard Bureau, 
requests that action to authorize per diem in school attendance cases 
be made retroactively effective to February 7, 1969, in the Army and 
July 8, 1969, in the Air Force. Under the initial regulations promul- 
gated pursuant to 37 U.S.C. 404(a) (4) per diem had been authorized 
in the school attendance cases and these are the respective dates upon 
which payment of the per diem apparently was discontinued by the 
Army and the Air Force in accordance with the decisions of Febru- 
ary 7 and July 8, 1969. 

As a general rule regulations may not be made retroactively effective 
when the law has been previously construed or proposed regulations 
amend regulations previously issued. See 45 Comp. Gen. 451 (1966). 
In this case, however, what is proposed is a reinstatement of the initial 
regulations promulgated under the law and we now conclude that the 
initial regulations were proper and that termination of the per diem 
payments was not required by the law. 

In such circumstances and since the National Guard Bureau, im- 
mediately upon receipt of the decisions of February 7 and July 8, 
1969, initiated action to have them reconsidered, we will not object 
to per diem payments heretofore or hereafter made for any period on 
or after January 1, 1968, and prior to the effective date of the new 
regulations issued to give effect to this decision, if such payments are 
in accordance with paragraph M6001 of the Joint Travel Regulations 
originally issued (April 1, 1968) to implement section 3 of Public Law 
90-168, and are otherwise correct. 
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Concerning the question whether the regulations may be amended 
to authorize per diem for more than 20 weeks in these cases (the pay- 
ment of per diem being authorized for Reserves under present regula- 
tions only in cases where they are ordered to duty for less than 20 
weeks) we would have no objection to the promulgation of regulations 
providing for continuation of per diem for short additional periods- 
where due to unforeseen circumstances it is impossible to complete the 
ordered duty within the scheduled 20-week period. 


[B-167307] 


Contracts—Negotiation—Two-Step Procurement—Letter Requests 
for Proposals 


The award made of multi-year contracts for the operation and maintenance of 
three warning systems—DPWLine, WACS, and BMEWS—under letter requests 
contemplating two steps to accomplish the procurement—technical and price 
proposals—was not improper because the manning level for the DEWLine was 
revised, a factual question for technical evaluation by the contracting agency, 
or because of the failure to discuss the phase-over costs to be added to the price 
proposed by a nonincumbent offeror, a reasonable administrative determination 
on the basis of the noncompetitive nature of the procurement. Furthermore, 
discussions with the protestant satisfied the requirements of Armed Services 
Procurement Regulation (ASPR) 3-804 and 8-805, and even though permitting 
the successful offeror only to revise prices after the close of negotiations violated 
ASPR 3-805.1(b)—a procedure to be corrected—no significant detriment having 
resulted to the competitive system, objection to the award is not warranted. 


To the Secretary of the Air Force, March 30, 1970: 

We make reference to a letter (with attachment) dated August 26, 
1969, from the Chief of the Procurement Operations Division, Di- 
rectorate of Procurement Policy, Deputy Chief of Staff, Systems and 
Logistics, and to a letter (with attachment) dated October 9, 1969, 
from the Chief of the Contractor Relations Branch, Procurement Op- 
erations Division, reporting on the protest by the Radio Corporation 
of America (RCA) against the award of multi-year contracts to Fed- 
eral Electric Corporation (FEC) for the operation and maintenance 
during fiscal years 1970, 1971, and 1972 of the Distant Karly Warning 
Line (DEWLine), the White Alice Communications System 
(WAOS), and the Ballistic Missile Early Warning System 
(BMEWS). 

The procurement was instituted by the issuance on November 4, 
1968, of three letter requests for technical proposals (LRTP’s), 
denominated F04606-69-R-0130 (BMEWS), F04606-69-R-0131 
(DEWLine), and F04606-69-R-0134 (W ACS). Due tothe importance 
and complexity of the procurement, a separate contracting officer was 
assigned to each system. The LRTP’s advised prospective offerors that 
the contemplated procurement would be accomplished in two steps: 
(1) submission and evaluation of technical proposals, without pricing 
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information, to determine acceptability of the services offered; and 
(2) issuance of requests for price proposals (RPP’s) only to those 
firms having submitted acceptable technical proposals. This two-step 
procedure is authorized under paragraph 3-805.1(c) of the Armed 
Services Procurement Regulation (ASPR). 

One of the grounds of RCA’s protest concerns the manning level 
for DEWLine. In its first technical proposal for that system, RCA 
offered to provide the required services utilizing 757 persons. This pro- 
posal and several revisions thereof were deemed unacceptable by the 
Air Force. The RCA proposal for DEWLine which was finally ap- 
proved by the Air Force called for a manning level of 1,234, exclusive 
of trainees, 


RCA asserts that: 


* * * the method by which the manning requirements were established forced 
RCA to conclude that the figure of 1,267 [this figure includes trainees] was not a 
guideline but a firm requirement as to the number of persons who must in fact 
be used in running the system. Thus, RCA was forced to increase its manning re- 
quirements to a level imposed on it by the Air Force in spite of the fact that in 
its experienced judgment such a manning level was excessively high, a judgment 
which it was prepared to back with a firm fixed price. * * * 


RCA has also stated : 


It was improper procedure to force RCA to accept a manning level in its 
technical proposal for DEWLine which was substantially higher than that which 
RCA in its experienced judgment felt would have been adequate. It can only be 
assumed (since the details of the proposal of Federal Blectric Corporation have 
quite properly not been made available to RCA) that RCA was in effect required 
to submit a price proposal based on manning levels approximating those being 
maintained currently or being proposed by Federal Blectric Corporation. Bearing 
in mind that a firm fixed-price contract was contemplated, the effect of forcing 
upon RCA a higher manning level than it felt was required to do the job was to 
limit improperly the competition between the companies. * * * One of RCA’s 
strongest assets in past competition has been its ability to economize the manning 
requirements without impairing performance. This asset was arbitrarily ruled 
out of the competitive procurement in question by the manner in which the two- 
step negotiation of RCA’s technical proposal for DHWLine was handled. We be- 
lievé this was an improper restriction of competition under the circumstances. 


RCA further asserts: “RCA’s judgment was and remains that it could 
adequately man DEWLine to meet Air Force requirements with 100 
fewer persons.” 

The contracting officer’s 27 page statement of facts dated August 1, 
1969, is liberally interspersed with lengthy responses to the RCA alle- 
gations concerning manning levels which we do not restate here. How- 
ever, the question is essentially one of administrative judgment : RCA 
avers that it could have performed the required DEWLine services 
with a personnel level of 100 less than the number that was determined 
acceptable by the Air Force, while the agency procurement officials 
contend that approval of an offer proposing to utilize less than the 
number of personnel finally approved would have been inadequate to 
assure satisfactory mission performance. 
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This dispute presents a factual question requiring a technically expe- 
rienced evaluation. We are not disposed to question the administrative 
judgment as to such matters except on a clear showing of arbitrariness. 
Our review of all the relevant facts of record discloses no basis for con- 
cluding that the Air Force negotiated the manning levels in an arbi- 
trary or otherwise improper manner. See B-164552(1), February 24, 
1969, and B-166705, July 30, 1969. See, also, B—167374, October 6, 1969, 
where we declined to question the award of a service contract to the 
second low offeror because the low offeror proposed a manning level 
said to be “insufficient to meet the needs of the activity.” We were ad- 
vised by the procurement activity in that case that award to the low 
offeror “would result in inadequate performance and compromise the 
high standards of food service.” For a similar result, see B-167983, 
March 11, 1970, 

A second issue raised by the RCA protest concerns an evaluation 
factor. This factor, separately computed for each of the three systems, 
was to be added to the price proposal of each offeror other than the 
incumbent contractor on the individual system to which the proposal 
related. It should be noted at this juncture that offerors were permitted 
to submit alternate price proposals for each system, the alternate offers 
being on the basis of combined award for the particular system to- 
gether with either or both of the other two systems. RCA, at the time 
this procurement was being conducted, was the operating contractor 
for BMEWS and WACS, while FEC was the DEWLine incumbent 
contractor. 

The evaluation factor appears to have had a twofold purpose. An 
award to an offeror for the operation of a system on which that offeror 
was not the incumbent contractor would involve performance for a 
period less than the full 36 months—July 1, 1969, through June 30, 
1972—because the displaced contractor would be required to operate the 
system during a “phase-over” interval. By way of illustration, award 
to a nonincumbent on BMEWS would require the new contractor to 
perform for 38 months out of the 3-year period; similarly, a nonin- 
cumbent on WACS would have to perform for 34 months, and an non- 
incumbent on DEWLine for 32 months. The factor, therefore, was 
designed to compensate for these discrepancies, thereby assuring that 
incumbents would be compared to nonincumbents on an equal basis. 
Secondly, the factor was intended to permit the Air Force to assess the 
full costs to the Government of the effect of an award to a given offeror, 
thus allowing the Air Force to determine with accuracy the offer most 
advantageous to the Government. 

Accordingly, a complex formula was devised for computing the 
evaluation factor ; the formula was set forth in the LRTP’s and RPP’s. 
It took into account, for example, any discount offered for prompt pay- 
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ment and also the rental charges for use by an incumbent contractor of 
Government-owned facilities. However, the most significant portion of 
the evaluation factor was the “phase-over” costs to be added to the pro- 
posed price of a nonincumbent offeror. The phase-over costs were 
derived from three elements : administrative costs, nonproductive costs, 
and productive costs. Each of these costs was defined in the LRTP’s 
and RPP’s, The definitions are as follows: 


1. Administrative costs are those costs which the Government estimates it will 
incur as a result of a new contractor being phased-in and the Government being 
required to move personnel and property to a new location. 

2. Non-productive costs are those costs which the Government estimates the in- 
cumbent contractor may reasonably be expected to incur as a result of being 
phased-out. Such non-productive costs shall consist of, but not be limited to: 
severance pay, termination of leased facilities/equipment, transportation of 
phased-out personnel. 

8. Productive costs are those costs which the Government estimates an in- 
cumbent contractor will incur for the operation and maintenance effort during 
the phase-out period. 


Administrative costs and nonproductive costs were stated in the 
RPP’s as follows: 
























WACS 





DEWLine 








BMEWS 





Administrative $31, 700 15, 100 102, 420* 
Nonproductive 452, 671 513, 600 355, 481 


*Plus $165 per mile times the number of miles a nonincumbent 
contractor established its project headquarters from. Paramus, 
New Jersey. 


Productive costs were to be computed by application of a stated 
percentage to the incumbent contractor’s independent price proposal 
for the first year effort for that system. For BMEWS, WACS and 
DEWLine, the percentages were 25 percent, 18.83 percent, and 32.6 
percent, respectively. We have reviewed detailed memoranda prepared 
by each contracting officer setting forth the manner in which these 
percentages were derived. We find no basis for any comment on 
these percentages, except that the percentages appear to be realistic 
and sound. 

The resulting evaluation of the respective offers on the basis of 
award of all three systems to one offeror has been summarized by the 
contracting officers in this manner : 























RCA FEC 
BMEWS 
1. offered price $47, 364, 300 $42, 350, 517 
2. phase-over 4, 531, 926 









3. rental charges 76, 975 





$47,441,275 $46, 882, 443 
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WACS 
1. offered price $33, 148, 032 $31, 016, 054 


2. phase-over 2, 420, 844 
3. rental charges 39, 690 


33, 187, 722 33, 436, 898, 


DEWLine 
1. offered price 59, 349, 164 67, 155, 354 
2. phase-over 7, 947, 418 
3. rental charges 62, 969 


67, 296, 582 67, 218, 323 


Total $147, 925,579 $147, 537, 664 


With regard to the adequacy of the formula devised for comput- 
ing productive costs incurred during the phase-over period, RCA 
has stated the following : 


The ground rules set forth in the RFP as employed by the Air Force for 
evaluating the price proposals also were inherently defective. The competi- 
tors could not in this situation have submitted proposals on a comparable 
basis due to the different operating time periods involved as between the 
incumbent and the non-incumbent for each system. In order for a firm fixed- 
price contract to be feasible, therefore, it was considered necessary to add 
certain costs to the prices of each non-incumbent to offset this disparity in 
time periods. We realize that this situation presented a difficult technical 
procurement problem, one with which the Air Force and your office has wrestled 
in the past. This difficulty was, of course, aggravated by the decision to employ 
a firm fixed-price contract. However, in the computation of the productive 
cost portion of the phase-over costs, the decision to apply a fixed percentage 
established by the Air Force against the incumbent’s price submitted on a 
single-system basis and to add the resulting amount to the non-incumbent’s 
price contained an inherent flaw. This procedure invited the submission of 
unrealistically high prices by an incumbent in his single-system proposal since 
it was all but certain that this bid would not be considered in making the 
award. Perhaps more significantly, in the case of DEWLine, it imposed an ad- 
ditional penalty on RCA as a result of the higher price of Federal Electric 
Corporation’s DHWLine proposal stemming from the higher manning level 
reflected therein in contrast to that with which RCA was prepared to operate 
the system. Finally, this procedure injected for evaluation purposes figures for 
phase-over costs which bore no real relationship to what the actual costs would 
be in the event of award to a non-incumbent, since the incumbent would be 
under no obligation to perform phase-over services at the evaluation figures. 


RCA also has pointed out that at the same time that productive 
phase-over costs of $5.94 million had been “artificially” computed 
under the evaluation formula for BMEWS and WACS, the Air Force 
had received RCA’s initial proposal for phase-out of BMEWS and 
WACS in the approximate amount of $11 million. RCA concludes 
that this substantial disparity should have induced the Air Force to 
conduct discussions concerning the realism of the figure computed 
under the stated formula. 


410-893 O - 71 - 42 
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The contracting officers have responded with these remarks: 


The protest suggests that the computation of the productive cost based upon 
the price quoted by an incumbent contractor in its single system proposal was 
incorrect, and should have been based on its proposal for operating all three 
systems. This suggestion is invalid and such procedure would have been improper 
for the following reasons: 

a. At the time of formulating the solicitations, it was unknown if in fact 
there would be any offers for combined operation. Therefore, it was neces- 
sary to specify that the percentages would be applied to a proposal that was 
certain to be submitted since there could be no combination offers unless there 
had been a basic single system offer. 

b. Of more importance is the fact that if an incumbent contractor was un- 
successful in receiving an award of a new procurement and thus required 
to phase out, he would be performing on the basis of each system operation. 
Thus, the productive cost for such an operation would be more appropriately 
determined from his single system offer than from an offer encompassing more 
than one system. It is correct that RCA’s proposals for phase out had been 
requested by the Air Force and did show a large variance with the amount 
produced by the evaluation process. However, RCA was on notice that phase 
out proposals submitted under sole source conditions, would not be used by the 
Air Force for proposal evaluation purposes. In addition, at the time of evalua- 
tion of the competitive proposals, there had been no audit examination or tech- 
nical evaluation of the RCA phase out proposals. The Air Force did recognize 
significant differences but was unable to attach importance to the phase out 
proposal having knowledge of the type of proposal usually submitted by RCA 
under sole source conditions. * * * 


The contracting officers have also submitted some figures for prior 
sole-source contracts awarded to RCA on BMEWS and WACS. These 
were included : 


* * * to show that RCA sole source proposals are traditionally inflated and 
cannot be accepted at face value. Therefore, the fact that RCA’s phase out pro- 
posals were in the possession of the Air Force did not rule out the validity of 
the amounts used in the evaluation process. In spite of the disparity of the RCA 
phase out proposal, the Air Force was at a loss to understand how RCA could 
defend the need for such exorbitant costs when the Air Force also possessed the 
competitive proposal by RCA in which their cost of operation was vastly smaller. 
Both offers were for the performance of the same work; the only difference be- 
ing that under phase out, the work would be performed for a shorter period of 
time. The foregoing relates to the productive cost only since the nonproductive 
costs were not a factor in the RCA competitive proposal. * * * 


Later on in their report, the contracting officers observed : 


* * * It must be pointed out that RCA was on notice that their phase out 
proposals would not be used in evaluating the proposals and had entered no ob- 
jections thereto. * * * The credibility of the RCA phase out proposals remains 
questionable. Our initial doubts as to their validity are supported by actions that 
have occurred since receipt of the RCA phase out proposals. Independent field 
analysis by audit and technical personnel of the phase out proposals, conducted 
without knowledge of our estimates of phase out costs, pave supported the ac- 
curacy of the evaluation estimates extremely well. * * 


In addition, the report contains the following : 


* * * the computation of the productive cost as a factor of the incumbent's 
single system offer is the only valid way to determine this cost. It is not agreed 
that this procedure would invite the submission of unrealistically high prices by 
an incumbent in his single system proposal, since there was no certainty that the 
single system proposal would not be considered in making an award. The solicita- 
tions required single system offers and provided for submission of combination 
offers (two or more systems), if an offeror wished to do so. An incumbent who 
might be tempted to submit an unrealistically high single system offer in order 
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to gain a competitive advantage as suggested by RCA would have to weigh this 
against the unknown possibility that combination proposals might not be sub- 
mitted by a competitor. By bidding high, it is true that an incumbent could force 
higher evaluation costs on his competitor’s proposal, but in doing so he could 
price himself out of the competition. If a non-incumbent submitted only a single 
system offer, the action suggested by RCA would work to the incumbent’s disad- 
vantage and cause such a proposal to be higher than necessary, resulting in the 
possible loss of the award on a single system evaluation. 

In addition, the submission of unrealistically high prices in an incumbent’s™ 
single system offer was unlikely since he was required to show in detail the man- 
ner in which the manpower was reflected in the prices offered. This was a re- 
quirement in the case of a single system offer and also in the case of any com- 
bination offer. * * * 


Upon full consideration of the matter, we are unable to conclude 
that the Air Force procurement officials were in error in failing to 
conduct discussions as to the appropriateness of the $5.94 million fig- 
ure representing productive phase-over costs for BMEWS and WACS. 
Recognition must here be given to the fundamental] principle that the 
hallmark of negotiated procurement is the flexibility and informality 
which properly permits actions which would not be legally proper ina 
formally advertised procurement. 47 Comp. Gen. 279 at 284 (1967). By 
the same token, the freedom of the contracting officer in the mera. of 
a negotiated procurement has its limits: 


Government procurement by negotiation, like procurement by formal advertis- 
ing, requires that contracting officers observe elemental impartiality toward all 
offerors. While negotiated procedures are more flexible than advertised pro- 
cedures, such flexibility demands a greater degree of care on the part of the con- 
tracting officer to insure that all competitive offerors are treated equally. * * * 


48 Comp. Gen. 583, at 592 (1969). 

This basic approach was recently applied in B—167389, February 12, 
1970. In that case the allegation was made that the protestant had been 
provided too short a time for the submission of a “best and final” offer. 
See ASPR 3-805.1(b). We responded in this manner: 


* * * We do not believe that sound procurement policy dictates the establish- 
ment of a minimum time for the submission of price revisions. Rather, it would 
appear to be clearly preferable to leave it to the sound discretion of the procure- 
ment officials to afford whatever period is considered necessary, in view of the 
pertinent factors, including time, involved in the individual case. Such a view 
is in accord with the general principle that negotiated procurements are to %e 
characterized by “flexible and informal” procedures which “properly perrait 
the contracting officer to do things in the awarding of a negotiated contract 
that would be a radical violation of the law if the procurement were being 
accomplished by formal advertising.” 47 Comp. Gen. 279, at 284 (1967). * * * 


We then elaborated as follows: 


We do not mean to imply that there is no standard for review of such matters 
by our Office, nor do we believe that there can be no circumstances in which 
we would object to a negotiated award where a protest is based on an inade- 
quate opportunity to submit a revised proposal. The applicable standard for 
review is one of reasonableness under the circumstances, and our inquiry neces- 
sarily would be whether, as a matter of law, the period of time afforded was 
unreasonable and prejudicial to a competitively situated offeror. * * * 
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Our decision B-167389 involved a question of time, i.e., the dura- 
tion of negotiations, The present situation concerns the scope of the 
subject matter to be discussed. 

We do not reach in the present circumstances the question of 
prejudice to a competitively situated offeror (see the second quotation 
from B-167389 above) since our above-stated conclusicn rests upon 
our determination that failure to conduct discussions on the subject 
of the productive phase-over costs for BMEWS and WACS was rea- 
sonable under the circumstances. In this regard, there is one considera- 
tion of principal importance. It is the distinction that must be made 
between submitting an offer in competition with other offerors and 
submitting an offer in a noncompetitive atmosphere. This point has 
been amply detailed in the quoted portions of the administrative 
report. 

In addition to the comments contained therein, we think emphasis 
must be given to the fact that the $5.94 million figure was extrapo- 
lated at the end of a lengthy process of negotiation, conducted in 
connection with a highly desirable multi-year procurement which had 
been for many months the subject of continuous scrutiny by the 
Ai Yorce. The contracting officers were able to assess the RCA 
phase-out offer of $11 million in the light of their accumulated 
knowledge of the operations and maintenance of BMEWS and WACS. 
This $11 million offer by RCA was an initial proposal, submitted 
at the commencement of a negotiation process which was yet to take 
place. Obviously there could be no competition regarding actual 
phase-out proposals, Yet the phase-out services to be performed by 
RCA were the same as those represented by the figure of $5.94 million. 
We believe that the difference may be adequately explained on the 
basis of the noncompetitive nature of the $11 million proposal and 
that, in any event, this consideration, in conjunction with the others 
mentioned by the contracting officers, supports the decision not to 
conduct discussions on this subject. In this connection, contrast 49 
Comp. Gen. 98, August 12, 1969, where prior to the date set for 
receipt of revised proposals, an offeror expressed the opinion that a 
stated evaluation factor was grossly overestimated and indicated will- 
ingness to discuss the matter during negotiations. We recognized that 
the determination of the evaluation factor was a matter of adminis- 
trative responsibility. Nonetheless, we held : 

* * * However, in our opinion, the presence or absence of an evaluation 
factor and the amount thereof can have an impact upon the prices offered 
and in that sense can affect one of the essential terms (price) of the contract. 
We believe that any, prospective offeror or bidder who requests an opportunity 
to discuss the basis for a particular evaluation factor ordinarily should be 


accorded such an opportunity. Therefore, we conclude that the new source 
who requested an opportunity to discuss the $40,000 evaluation factor before 
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submitting its revised proposal should have been granted that opportunity at 
that time. * * * 

On the facts of record as discussed above, the above-cited decision is 
clearly distinguishable. 

A further contention has been made by RCA, namely, that no 
written or oral discussion was conducted with RCA as to its price- 
proposals, whereas several aspects of FEC’s price offers were the 
subject of discussions. Reliance is placed on 10 U.S.C. 2304(g) and 
its implementation in ASPR, both of which require, with certain 
specified exceptions, that in a negotiated procurement, after the re- 
ceipt of initial proposals, written or oral discussions must be conducted 
with all offerors within a competitive range, price, and other factors 
considered. RCA has suggested that two matters as to which fruit- 
ful discussions could have been undertaken are the manning level 
for DEWLine, and the disparity between the Air Force phase-over 
costs for BMEWS and WACS and RCA’s separate price proposal 
for phase-over of these latter two systems. 

We have previously adverted to the extensive negotiation of the 
DEWLine manning question during the first step of this procurement. 
In light of these prior discussions between the Air Force and RCA, we 
believe that little benefit could have been achieved by reopening the 
manning requirements during the price proposal phase of the procure- 
ment. We have also indicated that the difference in productive cost 
figures for the phase-over of BMEWS and WACS was, under the 
circumstances, a subject which the contracting officers, in their dis- 
cretion, properly decided was not necessary to discuss. 

However, the records of negotiations (which are set out. below) 
demonstrate that during the price proposal stage, substantial discus- 
sions as to several matters were conducted with FEC. On the other 
hand, only one matter was discussed with RCA at this stage of the 
procurement. The negotiation memorandum for DEWLine discloses, 
in part, as follows: 

ROA’s proposal was responsive to the RFP, however, due to the wide variance 
in prices for Item 13 manday rate for Camp Support—RCA @ $45.42 vs. $5.00 
for FHC, it was felt there was a misunderstanding of the requirement. A tele- 
phone call was made to the ACO Det 1 First Air Force for a clarification of 
the requirement. It was determined that Camp Support was for food and lodging 
only in support of third parties and not “Camp Support except food and lodging 
to third parties” as stated in the RFP. The word “except” was therefore deleted 
and each contractor was requested to take another look at the requirement and 
advise if there would be a change in their proposal. As a result ROA reduced 


their price to $2.00* per manday and FEC to $3.00 per manday. There was no 


other change to ROA’s proposal. *$2,299,098 total decrease [The underscored por- 
tion was handwritten. ] 


The negotiation memoranda for BMEWS and WACS are virtually 
identical to DEW Line on this point. 
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In addition, in a memorandum executed at 11 a.m., May 27, 1969, 
concerning the closing of negotiations on BMEWS, WACS, and 
DEW Line it was stated : 


A meeting was held with the representatives of RCAS to discuss their pro- 
posal. RCAS was informed that their proposal, as amended, now fulfilled the 
requirements of the solicitation. They were also notified that the Air Force 
felt that further negotiations were not required. However, they were advised 
that if they desired to make any further revisions to their proposal, such revision 
would be accepted up to the close of business (1615 hours) this date; otherwise, 
negotiations would be considered officially closed at the close of business today 
= any change submitted subsequent to that hour would be treated pursuant 

to the clause of the solicitations titled “Late Offers and Modifications or 
Withdrawals.” 


This document was signed by Mr. C. Fred Brown, Chief of the Op- 
eration & Maintenance Section, Commodities Procurement Division, 
Directorate of Procurement & Production. An identical memorandum, 
executed at 9:50 a.m. the same day, relates to the closing of negotiations 
with FEC. Both memoranda disclose that all three contracting officers 
attended meetings with RCA and FEC, 

An affidavit, submitted by the RCA negotiator ney involved in 
these procurements, relates in part.as follows: 

The discussions held from: May 21-27, 1969 with respect to the most recent 
procurements for BMEWS, White Alice and DEWLine dealt primarily with as- 
suring the Air Force that the number of personnel in the qualified technical pro- 
posal had been accounted for in the price proposal. Corrections of obvious errors 
were made. In addition, RCA reduced its DHWLine price proposal when an ele- 
ment of cost (camp support) was changed by the Air Force by the deletion of the 
word “except” from the item description in the Request for Cost Proposal. 

At no time did the Air Force enter into or invite discussions of the various 
elements of RCA’s price proposals or the other cost elements used in evaluating 
the proposals. Previous. negotiations of the BMEWS and White Alice contracts 
with the same Air Force representatives involved lengthy and detailed discussions 
of each element of cost. Accordingly, these procurements did not involve at all 
the type of price negotiations or discussions I have been accustomed to and have 
experienced in the past. 

We are unable to agree with RCA’s assertion that there were no 
price discussions with RCA within the meaning of the statute and 
regulations. The statute itself does no more than impose a requirement 
that, in the circumstances described, “written or oral discussions shall 
be conducted with all responsible offerors who submit proposals within 
a competitive range, price, and other factors considered.” The regula- 
tory framework within which this statutory mandate is carried out is 
ASPR 3-804 and 3-805. Section 3-804 provides, in part: 


* * * Complete agreement of the parties on all basic issues shall be the ob- 
jective of the contract negotiations. Oral discussions or written communications 
shall be conducted with offerors to the extent necessary to resolve uncertainties 
relating to the purchase or the price to be paid. * * * [Italic supplied.] 

It is evident that the Government officers responsible for these pro- 
curements did not discuss the RCA price proposals as extensively as 


the price proposals of FEC. In fact, with the exception of the Camp 
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Support item in the DEWLine RPP, it seems that no specific matter 
was discussed with RCA during the second stage of this two-step 
negotiated procurement. But the obligation of the procurement officials 
is to “resolve uncertainties,” and it is clear that in the opinion of these 
officials there was uncertainty in RCA’s offer only as to DEWLine 
Camp Support. Repeating our earlier observation, the questions con- 
cerning the appropriate DEWLine manning level and the disparity 
between the offered and the Air Force productive phase-over costs need 
not have been the subject of discussions. Therefore, we believe that the 
applicable legal requirements were met by the discussion of Camp 
Support, followed by the extension to RCA of an opportunity to sub- 
mit price revisions as to any or all of the three systems. Cf. 48 Comp. 
Gen. 449 (1968). 

The final issue involved in this protest was not raised as one of the 
original grounds for the protest. By letter of October 23, 1969, RCA 
noted that the record of negotiations (submitted to our Office with the 
October 9 letter referenced above) indicated that FEC had been per- 
mitted to submit revisions subsequent to the May 27 deadline in viola- 
tion of ASPR 3-805.1(b), which provides in part: 

* * * Whenever negotiations are conducted with several offerors, while such 
negotiations may be conducted successively, all offerors selected to participate 
in such negotiations (see (a) above) shall be offered an equitable opportunity 
to submit such price, technical, or other revisions in their proposals as may re- 
sult from the negotiations. All such offerors shall be informed of the specified 
date (and time if desired) of the closing of negotiations and that any revisions 
to their proposals must be submitted by that date. All such offerors shall be 
informed that any revision received after such date shall be treated as a late 
proposal in accordance with the “Late Proposals” provisions of the request for 
proposals. (In the exceptional circumstances where the Secretary concerned 
authorizes consideration of such a late proposal, resolicitation shall be limited 
to the selected offerors with whom negotiations have been conducted.) In addi- 
tion, all such offerors shall also be informed that after the specified date for the 
closing of negotiation no information other than notice of unacceptability of 
proposal, if applicable (see 3-508), will be furnished to any offeror until award 
has been made. 

The August 1, 1969, statement by the contracting officers includes 
these relevant comments: 

* * * Negotiations necessary to insure complete responsiveness were conducted 


with both RCA and FHC. These discussions occurred during the period 21 May 
through 27 May and resulted in pricing changes by both firms. * * * 


* * * If either FEC or RCA had offered revised pricing when the Air Force 
pa ~peR the final opportunity to do so on 27 May 1969 * * * [Italic 
supplied. 


The two memoranda of May 27, 1969, signed by Mr. Brown, which 
purported to effect a closing of negotiations, were attached as part of 
the initial administrative report. 

In response to a specific request by our Office, the price negotiation 
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memoranda, required by ASPR 3-811(a) to be included in the contract 
file “for the use of any reviewing authorities,” were made available to 
us with the letter of October 9, 1969. 

The memorandum relating to BMEWS and signed on June 5, 1969, 
by the contracting officer individually responsible for that system, 
contains the following pertinent comments : 


Dates and Place of Fact Finding, Pre-Negotiation Review and Negotiation: 
19 through 27 May 1969. * * * 


. * * * * * * 


There being no other areas that required further negotiations and because 
of the closeness of their proposals it was determined that further negotiations 
were not necessary. Therefore, both firms were verbally notified that negotiations 
were closed as of 27 May 1969. 


The contracting officer for DEWLine signed a memorandum 
of negotiations on June 4, 1969. That document includes these 
observations : 

Date of Negotiations : 21 May—29 May 1969. 


= * * . * * * 


There being no other areas that required further negotiations and because 
of the closeness of their proposals, it was determined that further negotiations 
were not necessary. Therefore, both firms were verbally notified that negotiations 
were closed as of 29 May 1969. 


The WACS negotiation memorandum was signed by the individual 


contracting officer on June 6, 1969; relevant portions are as follows: 


Discussions took place with both proposers during the period 19 through 
29 May 1969 to clarify their proposals. * * * 


* * * + * * * 

There being no other areas that required further negotiations and because of 
the closeness of their proposals it was determined that further negotiations were 
not necessary. Therefore, RCA was verbally notified on 27 May 1969 and FHC on 
29 May 1969 that negotiations were closed. 

It is worthy of note that each memorandum states that the Govern- 
ment was represented during negotiations by the three contracting 
officers and by Mr, C. Fred Brown and Mr. Earl Lavine, Chief of the 
Electronics Branch, Commodities Procurement Division, Directorate 
of Procurement & Production. Mr. Lavine also approved and signed 
the negotiation memoranda for DEWLine and WACS. 

Attached to a November 18, 1969, letter to Air Force Headquarters 
from the Director of Procurement Management, Aero Space Defense 
Command, is a memorandum from the DEWLine contracting officer. 
It states in part: 

* * * Negotiations with RCA and FHC for the operation and maintenance of 
ae DEW Line, BMEWS and WHITE ALICH were actually concluded on 27 May 

The record further shows that a letter dated May 26, 1969, from FEC 
to the contracting activity, to the attention of Mr. Lavine, effected 
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certain modifications in FEC’s price proposals. The letter reads as 
follows, except for the specific price changes: 


FEC would like to take this opportunity to clarify our combination proposals 
which reflect personnel reductions. Please delete the second paragraph of the 
Supporting Price Information and those attachments which reflect proposed 
reductions in personnel complements for the combinations of DEWLine, BMEWS 
and White Alice in each of our alternate proposals. 

Reductions in revised combination prices have taken into account profit and 
general and administrative areas where price reductions can be afforded the 
government by combining these programs. 

In clarification of the above which represents our individual technical proposals 
and a savings is reflected to the government from the separate and individual bids 
in the G & A and profit areas resulting from the combination of the programs. 

Price summaries have been included which show the applicable G & A and 
Profit. 

The price herein reflects the reduction in pricing applicable to the DEWLine 
portion of all combinations resulting from inadvertently using Revision 3, Service 
Contract Act determination, instead of Revision 2 determination. This equates to 
$371,000 as explained in our previous letter dated 1969 May 23. 

In addition to the above please delete paragraph five of the Supporting Price 
Information with respect to right of assignment to any subsidiary. 

The price for the combination bids is therefore changed by Item Numbers 
under each combination as follows: 


* * aS * * 


Price summaries reflecting theG&A and Profit for the above are as follows: 
«* * 


with regard te our Basic BMEWS cecias ae — item No. 1 to read 
$1,318,130 and item No. 2 to read $500. 


This letter is date stamped “28 May 1969.” It is not clear by whom this 
letter was stamped. 
The file includes a letter dated May 28, 1969, from FEC to the con- 


tracting activity, to the attention of the WACS contracting officer. 
The letter states: 





In accordance with agreements reached during the recent discussions with 
our representatives, FEC is pleased to submit the attached clarifications to our 
White Alice Cost Proposal dated 16 May 1969 in response to RFP Nr. F04606— 
69-R-0134. The revised pages correct inadvertent errors in the rate associated 
with the Project Manager and the rate proposed for the Field Engineers of the 
Technical Assistance Team, 

In addition, we have prepared a revised schedule to cover the full extent of 
the period of performance associated with the Aleutian extension stations. 

Also, in accordance with our discussions, we have re-xamined the expected 
costs of purchased services for the White Alice Communications System and we 
confirm that our proposed estimate is adequate. 

We trust that you will find our submission complete and satisfactory. Should 
you have any questions regarding the revisions, please contact us. 


A second letter of the same date, to the attention of the DEWLine 
contracting officer, reads as follows: 


In accordance with recent discussions between yourself and representatives 
of FEC, attached are four revised summary pages and four revised schedule 
pages applicable to the one year proposal and the multi-year proposal sub- 
mitted by FEC on 19 May 1969 in response to RFP Nr. F04606-69-R-0131. 

These revisions cover Alaskan non-exempt labor and they reflect the rates 
set forth in the Service Contract Act Wage Determination dated 1 March 1969, 
67-28 (Revision 2). As revised, the schedules reflect the adjustment set forth in 
our May 23, 1969 letter. 
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In addition, we also wish to advise you that the foreign exchange rate set forth 
in FHC’s submission of 19 May 1969 should be 7.5% in lieu of the rate of 7.15% 
indicated. The credit reflected for foreign exchange is correct as the typograph- 
ical error is restricted to the rate. 

We trust you will find this submission satisfactory. Should you have any ques- 
tions regarding it, please contact us. 


A: similar letter, dated May 29, 1969, amended the FEC letter of 
May 26. It stated : 


Federal Electric Corporation wishes to further clarify the above Price Pro- 
posals in the area of reimbursables. Please replace page 2 and page 3 of the 
subject letter, with the attached pages, dated 69 May 29 (Revised). These re- 
vised pages reflect the pricing for all combinations involving the DEW Line. 
Item No. 1 of our basic “3 year’ DEWLine Price Proposal is $1,745,722. Item 
No. 1 of the “1 year” DEWLine Price Proposal is $1,709,495. Revised supporting 
price backup pages for DHW Line are attached. 

Included herein are the deletions to DEWLine RFP’s, pages 6 and 7 of 
Supporting Price Information, paragraph Miscellaneous: 

b. Recreation and Morale Supplies, including movies 
d. Commercial Equipment Maintenance 

e. Commercial Calibration Services 

f. Subscriptions 

g. Stationery and Office Supplies 

h. Streator and Winnipeg Hangar Leases 

i. Laundry and Dry Cleaning 

Also, attached are page 2 of Summary Contract Item 1, and page 2 of Contract 
Item 1—Other Costs for the DEWLine RFP’s for “1 year” and “3 years.” 

RFP F04606-69-R-0134, Supporting Price Information, Attachment D, page 
21 of 27, Rent, Housing and Furniture, delete words: “. . . with the exception of 
Photograph equipment and Reproduction equipment,” and Materials and Sup- 
plies Costs, delete words: “. . . movies and recreational supplies.” 


The letters of May 28 and 29 are not date stamped. 

RCA/’s position is that the actual date for the closing of negotiations 
was May 27 and that the revisions to FEC’s price proposals received 
after that date should have been disregarded pursuant to the terms of 
the “Late Offers and Modifications or Withdrawals” clause. 

The inconsistency between the memoranda of Mr. Brown and the 
memoranda of the respective contracting officers presents a critical 
factual uncertainty: what were the date or dates when negotiations 
were closed ? Wh:le we generally refrain from resolving such questions, 
we believe that May 27 was the closing date for negotiations on all 
three procurements. A different conclusion would be contrary to the 
clear preponderance of the record, and would require us to hold that 
there was a patent failure to set a common cutoff date, at least with 
respect to WACS. 

Accordingly, the revisions to FEC’s prices received after May 27 
should have been rejected under ASPR 3-805.1(b) and the applicable 
RPP clauses concerning late modifications. Although the most recent 
memorandum of the DEWLine contracting officer indicates that cer- 
tain revisions were “confirming” information verbally given to the Air 
Force on or before May 27, it is admitted by him that not all the re- 
visions were merely confirmatory. 


i a ee 
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The memorandum affirmatively states that “there was no further dis- 
cussion with either contractor after 27 May 1969.” The record appears 
to support this statement, for all the revisions by FEC seem to have 
been made in response to points raised during discussions prior to the 
close of business on May 27. The revisions, moreover, did not result in 
a change in the relative standing of the two offerors as evaluated on the 
basis of a combination award of all three systems to one of them. Nor 
was any new matter discussed with FEC after May 27. Contrast, on 
this point, 49 Comp. Gen. 402, December 22, 1969, which also im- 
plicitly suggests that there may be changes to a proposal after closing 
of discussions that may not be “substantial” enough to constitute a 
reopening of negotiations. 

While from RCA’s viewpoint there could have been no greater preju- 
dice to it than the failure to exclude its sole competitor from the pro- 
curement, the detriment to the integrity of the system of competitive 
procurement is not substantial enough to warrant our Office to object 
to the awards at this time. Phase-over has been completed and FEC is 
in full operation of all three systems. In this context, the deficiency in 
procedure (receipt of revisions after closing date) is not sufficiently 
significant to require the Government to take any action adverse to the 
awards as made. However, we by no means condone the violation of 
ASPR 3-805.1(b) and we urge that effective action be taken to assure 
that such violations do not recur. 


[B-168278] 


Bids—Evaluation—Delivery Provisions—First Article Approval or 
Waiver 


Under an invitation soliciting bids on the basis of first article approval and/ 
or waiver, when the need for the procurement became urgent, an award of 
a contract to the second low bidder who had submitted bids on both first article 
approval and waiver, on the basis the first article waiver bid offered earlier 
delivery, and the withdrawal of the request for a Certificate of Competency, 
which had been informally approved on the low responsive bidder who had sub- 
mitted a bid on a first article approval basis only, overlooked the eligibility of the 
low bidder for a contract award. Although the award on the basis of urgency 
should not have been accomplished under the invitation and the proper action 
would have been to cancel the invitation and negotiate the contract pursuant 
to the public exigency procedures of 10 U.S.C. 2304(a)(2), corrective action 


would not be in the Government’s interest; however, procedures should be 
reviewed. 


Contracts—Awards—Small Business Concerns—Certifications— 
Withdrawal of Application by Government 


The withdrawal of a Certificate of Competency referral to the Small Busi- 
ness Administration after advice the certificate would issue was not legally 
effective to remove the low bidder from consideration for award, even though 
its bid was submitted on a first article approval basis only, as the invitation 
solicited bids on both a first article approval and/or waiver basis. Therefore, 
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when an urgency for the procurement developed, the contracting officer in 
awarding a contract to the second low bidder on the basis of first article waiver 
to obtain a shorter delivery schedule, overlooked the restriction in Armed 
Services Procurement Regulation 1-1908(a) that any difference in delivery 
schedules resulting from waiver of first article approval is not an evalua- 
tion factor, and that the alternative to an award to the low bidder would 
have been cancellation of the invitation and negotiation of a contract pur- 
suant to the public exigency procedures of 10 U.S.C, 2304(a) (2). 


Bids—Alternative—Failure to Bid on Alternate 


Where bidders under an invitation soliciting bids on the basis of first article 
approval and/or waiver of the article are advised to submit bids on the basis 
of first article approval even if entitled to waiver of the first article in order 
to make them eligible for consideration should the contracting agency deter- 
mine to make an award on the basis of first article approval, the fact that 
the low bidder did not submit a bid on the first article waiver alternative did 
not affect bid responsiveness or the bidder’s eligibility for the award of a 
contract on the basis of first article approval, as the bidder having com- 
plied with the terms of the invitation did not run the risk that its bid on the 
basis of first article approval could not be considered because the Govern- 
ment elected to accept the alternative it did not bid upon, the waiver of 
first article approval. 


To the Secretary of the Army, March 30, 1970: 

Reference is made to letters dated December 5 and 23, 1969, and 
March 5, 1970, from the Deputy Director for Procurement, Directorate 
of Requirements and Procurement, and the Assistant General Counsel, 
Headquarters United States Army Materiel Command, furnishing a 
report on the protest of the Chausse Manufacturing Company, Inc., 


against the award of a contract to the Hi-Jenny Division of Home- 
stead Industries under invitation for bids (IFB) No. DAAF01-69- 
B-0767, issued by the Rock Island Arsenal, Rock Island, Illinois. 

The IF B was issued to 12 prospective bidders on May 27, 1969, and 
solicited bids on a proposed procurement of 192 cleaners, steam, pres- 
sure jet, wheel-mounted, in accordance with Rock Island Arsenal Tool 
& Equipment Division purchase description T&E PD-22A dated July 
21, 1965, and referenced specifications. The IFB requested bids, f.o.b. 
origin and/or destination, on the basis of first article approval or 
waiver of first article approval. Section I of the invitation provided 
in part: 


* * * offerors who are eligible to have first article approval tests waived, and 
have so offered, are hereby requested to submit prices on all requirements set 
forth below so that they will not be precluded from consideration for award in 
the event that the Government determines that an award requiring first article 
approval is in the best interests of the Government. If such determination is 
made, award will be made with First Article Approval, notwithstanding the 
existence of offers Without First Article Approval. Award will be made as fol- 
lows: With First Article OR Without First Article (NOT BOTH)—(F.0.B. 
Destination OR F.0.B. ORIGIN) 

In evaluation of offers with First Article Approval, the cost to the Govern- 
ment of first article testing will be included. The evaluated price of offers with 
First Article Approval, will be arrived at by subtracting from the total offer 
(unit price multiplied by quantity) the applicable discount, if any, and adding 
thereto the evaluation factor set out in the schedule; plus the transportation 
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costs if applicable. Offers will be evaluated on the basis of the lowest overall 


cost to the Government. 


Award will be made to that responsible offeror whose offer conforming to the 
Solicitation, will be most advantageous to the Government, price and other fac- 


tors considered. 


Amendment 0001 extended bid opening time from June 16 to June 
23, 1969. The invitation contained a notice of total small business set- 
aside and offers were solicited from small business concerns only. 

In response to the invitation, Rock Island Arsenal received nine 


unit price bids which are summarized as follows: 


WITH 
FIRST ARTICLE 


CONTRACTOR APPROVAL 


Chausse Mfg. Co., Ine. 

Sioux Steam Cleaner Corp. 
Hi-Jenny Div., Homestead, Ind. 
Aeroil Prods., Co., Inc. 

Little Giant Prods., Inc. 

Henry Spen & Co., Inc. 
Malsbary Mfg., Co. 

L&A Products, Inc. 


DRP Prods., Co., Inc. 
WITHOUT 


FIRST ARTICLE 


CONTRACTOR APPROVAL 


Chausse Mfg. Co., Inc. 
Sioux Steam Cleaner Corp. = 


Hi-Jenny Div., Homestead, Ind. 
Aeroil Prods., Co., Inc. 
Little Giant Prods., Inc. 


DEST. 


$1,460.00 
$1,585.00 
$1,649.36 
$1,865.00 
$2,613.00 
No Bid 
No Bid 
No Bid 
No Bid 


DEST. 


No Bid 
$1,585.62 
$1,629.36 
No Bid 
No Bid 
No Bid 


ORIGIN 


$1,398.00 
$1,497.13 
$1,547.00 
$1,798.00 


ORIGIN 


No Bid 
$1,497.13 
$1,527.00 
No Bid 
No Bid 
No Bid 


Henry Spen & Co., Inc. 

Malsbary Mfg., Co. x 
L&A Products, Inc. No Bid 
DRP Prods., Co., Ine. x $1,975.00 

In view of the low bids submitted by Chausse on a first article ap- 
proval basis, the Arsenal requested the Defense Contract Administra- 
tion Services Region (DCASR), Detroit, Michigan, to conduct a pre- 
award survey of Chausse. A preaward survey was performed of 
Chausse and DCASR furnished a “no award” recommendation on 
August 8, 1969. 

Thereafter, by letter dated August 21, 1969, Headquarters, United 
States Army Weapons Command, authorized the Arsenal to forward 
the Chausse bid to the Small Business Administration (SBA) for 
consideration under the Certificate of Competency (COC) procedures, 
On September 8, SBA requested an extension until September 24, 
1969, in which “to process” a COC pertaining to Chausse. A second 
request from SBA for further extension until September 30, 1969, to 
process the COC was granted by the Arsenal. Subsequently, by tele- 
phone call on September 30, 1969, the Army Weapons Command Small 
Business Office was notified that “SBA had notified DOD of their 


No Bid $1,880.00 
No Bid 


$1,875.00 
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intention to issue a COC on subject referral.” We are advised that no 
written notification of this intention was furnished to the Arsenal. 

The proposed procurement of steam cleaners originally was not con- 
sidered an urgent procurement ; in fact, it carried only an issue priority 
designator 10. However, by letter dated October 10, 1969, from Head- 
quarters, United States Army Weapons Command, the Arsenal was 
notified that : 


* * * expedited procurement action be taken on ESN 4940-865-4738, Steam 
Cleaner, Portable. 

2. The NICP of the S&M Directorate has been experiencing procurement prob- 
lems on this cleaner, and it is in a critical supply position. The history of open 
procurements is known to your office and as a result of a meeting held by Mr. 
Scheibler, SWDRI-PR, on 8 Oct 69, it was determined to expedite a quantity 
which would cover the known requirements, issue priority 06. 

8. There are 178 cleaners which are in the above position. Attached is a list of 
open requisitions covering 159 cleaners. Listed below are an additional 18 clean- 
ers required for modernization of RVN which also fall into this category. Also, 
there is a tool set requisition requiring a cleaner which carries an 05 priority. 
These requirements total 178 each. It is recommended that a quantity of 180 
each be expedited with delivery not to exceed 60 days. 


Based on the foregoing, the contracting officer issued the following 
determination regarding “Waiver of First Article” on October 10, 
1969 : 


1. IFB DAAFO1-69-B-0767 for 192 Steam Cleaners, FSN: 4940-865-4738 
opened on 16 Jun 69. 

2. This IFB provided for bids on the basis of a First Article item and for 
bids on the basis of waiving the First Article item to bidders who could 
qualify. 

8. The apparent low bidder with First Article Testing is the Chausse Mfg. Co., 
Inc. This bidder, based on a Pre-award Survey, was rejected as a respon- 
sible bidder. This matter has been processed through to Small Business Admin- 
istration for COC consideration. 

4 By letter dated 10 October 1969, the NICP informed the Contracting 
Officer that there existed urgent requirements for 178 of these steam cleaners. 
The requirement for these steam cleaners carry IPD’s of from 1 through 
6 under U M M P §S. Delivery is required as soon as possible and the steam 
cleaners will be issued on a first-in-first-out basis against these urgent require- 
ments. 

5. The delay involved in First Article Testing cannot be permitted as these 
urgent requirements are to be met. 

6. The low, responsive, responsible bidder on the basis of waiving First Article 
testing is Hi-Jenny Division, Homestead Industries, Coraopolis, Pennsylvania. 
The Sioux Steam Cleaner Corporation has submitted a lower bid on the 
basis of waiving First Article requirements but cannot receive a waiver 
because at this time it does not have any contract on which it has ever 
had a First Article accepted by the Government for this or a similar item. 

7. Although the urgent requirement is for 178 Steam Oleaners the bal- 
ance of the 192 steam cleaners or 14 is considered so small a production run 
tint ‘to not “Sennibte' to ‘acquise hem ong separate .clbtract because of 
price consideration. 

& Based on the above, I hereby determine that it is in the best interest of the 
Government to waive the requirements for First Article Testing and have 
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production for these urgently required steam cleaners commence without 
delay. 


It is significant to observe that no mention was made in the deter- 
mination that SBA was processing a COC to Chausse on September 8. 
In this context, we feel that the Arsenal was on notice that a COC 
would be forthcoming which would conclusively establish Chausse’s - 
capacity and credit. Armed Services Procurement Regulation 
(ASPR) 1-705.4(a). 

It is reported that in preparing and issuing the above-quoted 
determination particular attention was given to the first article 
approval clause and the delivery schedule contained in the invitation. 
If first article approval was required, deliveries could extend for 
a period of 315 days (90 days for first article submission plus 
75-day approval time plus 150-day delivery requirement), whereas 
final shipment would be effected within 150 days if the contract 
did not require first article approval. 

With the determination of urgency now in effect, a technical 
evaluation was requested from the Arsenal’s Tool & Equipment Di- 
vision relative to a waiver of first article approval for Hi-Jenny 
Division of Homestead Industries and such waiver was approved. 
Additionally, a favorable performance record on the prospective 
contractor was reported by the Defense Contract Administration 
Services District (DCASD), Pittsburgh, Pennsylvania. 

It is reported that after a thorough review of all bids, with due 
regard for the current urgent requirements, contract DAAFO1-70- 
C-0268 was awarded to Hi-Jenny as the lowest responsive, respon- 
sible bidder. The contract, awarded on the basis of waiver of first 
article approval, f.o.b. origin, was executed on October 22, 1969, 
at a unit price of $1,527, or for a total price of $293,184, with deliv- 
ery to be made within 150 days after date of award. In view of the 
award to Hi-Jenny, the COC referral to SBA was withdrawn on 
October 23, 1969. 

Chausse’s protest is primarily directed to the propriety of the pro- 
curement office’s withdrawal of the COC referral, since SBA had 
given the Army Weapons Command Small Business Office notice 
on September 30, 1969, of SBA’s intention to issue a COC on the 
Chausse referral. 

Under ASPR 1-705.4, a small business bidder, administratively 
found to be nonresponsible, may be denied SBA review of its capac- 
ity and credit when award must be made without delay. 
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ASPR 1-705.4(c) provides that award shall be withheld pend- 
ing either SBA action concerning issuance of a Certificate of Com- 
petency or the expiration of 15 working days after SBA is so notified, 
whichever is earlier. However, this procedure is not mandatory 
where the contracting officer certifies in writing that an award 
must be made without delay. The certification of urgency issued 
here related not to delay in making an award of a contract under 
the invitation but to a performance delay that would result if 
an award were made on an alternative basis, that is, on a first 
article approval basis. We have held that the fact that a contracting 
officer had referred a matter of responsibility to the SBA would 
not thereafter preclude application of the nonreferral authority on 
the basis of competent advice of urgency. B~157090, September 30, 
1965. We stated further in that decision that “the waiver of SBA 
referral may be invoked at any time prior to the SBA determination 
when it appears that a bona fide procurement urgency requires accel- 
erated contractual action.” [Italic supplied. } 

The record shows that from a practical standpoint, your agency 
had been advised of the SBA’s determination prior to the with- 
drawal action. We therefore believe that the withdrawal of the refer- 
ral to SBA—after that agency had advised of its intention to issue 
a COC to Chausse—was not legally effective to remove that low 
bidder from consideration for award. The solicitation required award 
to the lowest evaluated bidder—irrespective of the delivery differ- 
ence between first article waiver and first article approval—whether 
it was on the basis of origin or destination delivery or first article 
required or first article waived. 

The public advertising statutes require that award be made to the 
lowest responsive, responsible bidder. Also, the rules of competitive 
advertised bidding require that bids be evaluated on a common basis 
which is prescribed in the invitation. 40 Comp. Gen. 160, 161 (1960). 
Otherwise, bidders could not compete on an equal basis as required 
by law, since they would not know in advance the basis on which their 
bids would be evaluated. 36 Comp. Gen. 380, 385 (1956). Therefore, 
the invitation itself must be considered as controlling the bases upon 
which bids will be evaluated. The delivery terms and conditions of 
the IFB were subject to the provisions of ASPR 1-1908(a) which 
provide in part: 

(a) * * * To permit proper evaluation of bids or offers where one or 
bidders 
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offers—one including first article approval tests and the other excluding 
such tests; shall state clearly the relationship of the first article to the con- 
tract quantity * * * and shall provide for: 
(i) Delivery schedules for the production quantity in accordance with 
1-305; as appropriate, the delivery schedules— 


(B) may provide for a shorter delivery schedule where the first art- - 
icle approval is waived and earlier delivery is in the interest of the 
Government, provided that in the latter case any difference in delivery 
schedules resulting from a waiver of first article approval shall not be 
@ factor in evaluation for award. * * * [Italic supplied.] 


The legal analysis accompanying the report reads as follows: 


The awarding of Contract DAAFO1-70-C-0268 did not impair the integ- 
rity of the Government bidding system. The contract was awarded to the low, 
responsive, responsible bidder submitting bids on the basis of without first 
article approval. The paramount consideration in awarding the contract. on 
the basis of without first article approval was the determination that the best 
interest of the Government would be served in obtaining the steam cleaners 
in as short a time as possible due to subsequently imposed urgent require- 
ments. Equal consideration was given to those contractors submitting bids 
on the basis of without first article approval. Those bidders, including Chausse, 
who did not and/or could not submit bids on this basis were nonresponsive 
to that specific bid item. 45 Comp. Gen. 682. The foregoing discloses that pro- 
curement regulations were adhered to in awarding the subject contract. * * * 

We agree that Chausse was technically nonresponsive to the alter- 
native bid item covering “first article” waiver. While there is no 
requirement that a bidder respond to all alternative items of an 
invitation to render his bid responsive, a bidder by failing to respond 
to an alternative item runs the risk that should the Government 
elect to accept an alternative not bid upon, his bid could not be con- 


sidered for the alternative bid item. This is the import of 45 Comp. 
Gen. 682 (1966), cited in the legal analysis, where alternate bids 
were requested as to different types of pipes to give bidders an oppor- 
tunity to bid upon any type of pipe which would result in the low- 
est cost to the Government. In the instant case, bidders had no such 
opportunity if they were not entitled to first article waiver. Here, bid- 
ders were advised to submit bids on the basis of first article approval 
even if they were entitled to waiver so that bids on that basis might 
be considered in the event it is determined to make award with first 
article approval. Hence, aside from the matter of “urgency,” Chausse 
was fully responsive to the solicitation and was eligible for award 
with first article approval as the lowest bidder under the solicitation. 

The award as actually made to Hi-Jenny was based on the deter- 
mination that that bidder was the lowest responsive bidder on the 
basis of first article waiver. It was rationalized that by such an 
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award delivery could be accomplished 165 days earlier as against the 
815 days that would be required if award were made to a bidder not 
entitled to waiver. However, in making the award, there was over- 
looked the restriction in ASPR 1-1903(a), swpra, that any difference 
in delivery schedules resulting from waiver of first article approval 
shall not be a factor in evaluation for award. Cf. 47 Comp. Gen. 
448 (1968). 

Since the determination of October 10 reasonably supported the 
urgency of the procurement, and since an award on the basis of 
“urgency” should not have been accomplished under the solicitation 
we feel that the only proper alternative to an award to Chausse 
would have been a cancellation of the solicitation and negotiation 
of a contract pursuant to the public exigency procedures of 10 U.S.C. 
2304(a) (2). 

Corrective action at this date would be impracticable and inconsis- 
tent with the Government’s interests. We strongly recommend that the 
the procurement procedures at the buying activity be reviewed in the 
light of the circumstances of this protest and decision. 


[B-168669] 


Bids—Tie—Procedure for Resolving 


Although three tie bids stamped received within a 5-minute period under 
a Request for Quotations issued pursuant to 41 U.S.C. 252(c) (3) should, not 
have been resolved by awarding a contract to the firm whose quotation had the 
earliest time stamp, the record evidences no favoritism or improper motive 
for the award and, therefore, the executed procurement will not be disturbed, 
even though as a matter of sound judgment the matter should have been re- 
solved by giving preference to small business concerns in accordance with the 
policy stated in sections 1-2.407-6 and 1-8601 of the Federal Procurement 
Regulations. While procedures for breaking ties in advertised procurements 
(FPR 1-2.407-6) do not apply to small purchases, they will be applied by the 
contracting agency in the future when identical price quotations are submitted 
in order to avoid even the appearance of partiality. 


To Video Engineering Co., Inc., March 30, 1970: 

Further reference is made to your letter of December 17, 1969, 
with enclosures, protesting the award of a contract to Multi-Media 
Engineering, Inc., pursuant to Request for Quotations (RFQ) No. 
6-J, issued by the United States Information Agency, Washing- 
ton, D.C. 

A written Request for Quotations No. 6-J, issued on October 22, 
1969, to your firm, Multi-Media Engineering Co., Inc., Rockville, 
Maryland, and Ampex Corporation, Arlington, Virginia, requested 
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quotations on one “Ampex Model VR-5100 Videotape Recorder 
with Ampex Model TR-820 Monitor Receiver * * *.” Subsequently, 
the same firms were orally requested to provide quotations on an 
alternate list including the above and some items of Ampex 
equipment. 

The Multi-Media, Ampex and Video Engineering Quotations were ~ 
time stamped as “Received” by the procuring activity on October 27, 
1969, at 12:15 P.M., 12:16 P.M., and 12:20 P.M., respectively. Your 
original quotation did not include a price on the alternate list, but 
a quotation thereon was received on October 29, 1969. All three 
firms submitted identical price quotations, including prompt pay- 
ment discounts, on both requests. This is ascribed by the procuring 
activity “to the fact that the quotes submitted are based upon a 
common. price list submitted by the manufacturer—Ampex—to its 
dealers * * *.” 

Since the prices quoted were identical, the procuring activity deter- 
mined that award would be made to the firm whose quotation bore 
the earliest time stamp. A purchase order was issued to Multi-Media 
on October 30, 1969, and the goods have since -been delivered and 
payment therefor has been made. 

You have objected to the use of the time of receipt as a basis for 
the issuance of a purchase order to Multi-Media, contending that 
this procedure violates section 1-2.407-6 of the Federal Procure- 
ment Regulations (FPR), which requires a drawing of lots when 
equal bids are received and there is no difference between bidders 
as to small business status or classification as certified eligible or 
labor surplus area concerns. 

The above mentioned section is specifically applicable only to 
awards under formally advertised procurements. The instant pro- 
curement was not formally advertised but was negotiated under the au- 
thority of 41 U.S.C. 252(c) (3), which permits negotiation when “the 
aggregate amount involved does not exceed $2,500.” The procedures 
for such small purchases are prescribed by FPR Subpart 1-3.6, but 
that subpart contains no provision for determination of awards on tie 
bids. However, since it is stated in FPR 1-3.601 that one of the objec- 
tives of the small purchase procedure is to improve opportunities for 
small business concerns to obtain Government contracts, and FPR 
1-2.407-6 does provide a preference for small business concerns, we 
believe that, in the absence of any other prescribed procedure or clear 
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reason to the contrary, the provisions of that section should have been 
followed as a matter of sound judgment. 

While the record in the instant case does not reveal any indication 
of favoritism or other improper motive in the award to Multi-Media, 
and you have not alleged any such impropriety, the use of the time 
of receipt of proposals is so fraught with the possibility of abuse 
that we could not approve it as a regular procedure. In this connec- 
tion, we have been advised by the procuring agency that to avoid 
even the appearance of partiality in future small purchase pro- 
curements wherein identical price quotations are submitted, the 
procedures of FPR 1-2.407-6 will be followed to determine to whom 
a purchase order will be issued. Since the provisions of FPR 
1-2.407-6 were not clearly applicable in this instance, and there 
appears no indication of any lack of good faith in the award made, 
and the supplies have been delivered, we find no proper basis for 
now disturbing the procurement, and your protest must therefore 
be denied. However, we appreciate your bringing the matter to our 
attention. 
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[B-168761] 


Bids—Acceptance Time Limitation—Failure to Comply 


The nonresponsiveness of the low bid of a Canadian firm offering a 60-day bid 
acceptance period under an invitation specifying a period of “at least 90 days” 
is not overcome by the fact that the bid submitted to the Canadian Commercial 
Corporation (CCC), the quasi-governmental agency that handles the bids of 
Canadian firms with the Department of Defense (DOD), was accompanied by a 
CCC form offering to keep the bid firm for an additional 10 days, or a total of 
100 days, as the bidder’s intent to be bound by the specified bid acceptance period 
was not submitted to DOD before bid opening. CCC is considered the prime 
contractor and, therefore, subject to the ordinary requirements regarding bid 
responsiveness, and the offer to meet the bid acceptance terms of the invitation 
not coming within the exceptions that permit late bid modifications, the low 
bid is not for consideration, even though the Government is deprived of lower 
prices. 


Contracts—Specifications—Failure to Furnish Something Re- 
quired—Blanket Offer to Conform to Specifications 


The. language of a covering letter accompanying a bid that failed to meet the 
“at least 90 days” acceptance period specified in the invitation, which stated the 
bid is “in response to Solicitation No. * * *” is not sufficient to offset the failure 
of the bidder to meet the bid acceptance terms of the invitation. The covering 
letter failed to cure the nonresponsiveness of the bid as it did not expressly or 
impliedly indicate that the bidder was offering the required bid acceptance period 
of at least 90 days. 


Bids—Discarding All Bids—Compelling Reasons Only 


The question whether the difference between a nonresponsive bid and the lowest 
acceptable bid is sufficiently substantial to justify rejection of all bids and to 


readvertise the procurement is for determination by the contracting officer. Para- 
graph 2-404.1(b)(vi) of the Armed Services Procurement Regulation permits 
cancellation of invitations for bids after opening but prior to award where the 
action is consistent with paragraph 2—404.1(a), which restricts rejection of all 
bids to situations where the reason for the cancellation of the invitation .is com- 
pelling, and the contracting officer determines in writing that all otherwise 
acceptable bids received are at unreasonable prices. 


To the Secretary of the Navy, April 1, 1970: 


We refer to a report dated February 9, 1970 (reference AITR- 
OOC :CJM/jt), and letter dated March 20, 1970 (reference AIR- 
OOC :CJM/skr), from Counsel, Naval Air Systems Command 
(NAVAIR), reporting on the protest of the Canadian Commercial 
Corporation (Bristol Aerospace (1968) Limited, Winnipeg, Mani- 
toba, Canada) against award to any other company under invitation 
for bids (IFB) No. N00019-70-B-0014, issued on September 17, 1969, 
by the Naval Air Systems Command, Washington, D.C. Two other 
firms, Hercules, Inc., and Thiokol Chemical Corporation, have sub- 
mitted protests regarding the subject procurement. 

The invitation requested bids for the manufacture and supply of 
MK36 Mod 5 and MK 50 Mod 0 Rocket Motors and data applicable 
thereto. Bids were opened on December 3, 1969, and the six bids re- 
ceived, as evaluated (including rental factors), were as follows: 





650 DECISIONS OF THE COMPTROLLER GENERAL [49 


Bidder Total Price 


Canadian Commercial Corp. (Bristol Aerospace 

(1968) Limited) $4, 393, 688.00 
Hercules, Inc. 4, 503, 420. 14 
Thiokol Chemical Corporation 4, 601, 443. 00 
Bermite Division, Whitaker Corp. 4, 915, 616. 00 
North American Rockwell 5, 360, 280, 00 
United Aircraft Corp. 5, 450, 564. 00 


The invitation contained Standard Form 33A (July 1966) entitled 
“Solicitation Instructions and Conditions” and Standard Form 33 
(July 1966) entitled “Solicitation, Offer and Award.” Of relevance to 
our consideration here, the “Offer” portion of the latter form provides 
as follows: 

In compliance with the above, the undersigned offers and agrees, if this offer 
is accepted within --—————- calendar days (60 calendar days unless a dif- 
ferent period is inserted by the offeror) from the date for receipt of offers speci- 
fied above, to furnish any or all items upon which prices are offered, at the price 
set opposite each item, delivered at the designated point(s), within the time 
specified in the Schedule. 

Immediately following Standard Form 33, a page of “Additional 
Information” is provided wherein bidders are cautioned: “See ‘Bid 
Acceptance Period’ provision in the Additional Solicitation Instruc- 
tions and Conditions attached hereto.” Paragraph 45 of the Additional 
Solicitation Instructions states : 


(45) Bid Acceptance Period (Apr. 1969) Bids offering less than ninety (90) 
days for acceptance by the Government from the date set for opening of bids 
will be considered nonresponsive and will be rejected (ASPR 2-201(a) (xv)). 
Bidders are cautioned that the period specified above must be entered in the 
appropriate space under Offer on the solicitation form (Standard Form 33). 

The two lowest bidders (Bristol Aerospace and Hercules, Inc.) did 
not enter in the appropriate space on Standard Form 33 a bid accept- 
ance period of at least 90 days and, in view of such deficiency, the 
contracting officer determined that the two lowest bids were nonre- 
sponsive. Both bidders have asserted that such a failure should not 
make their bids nonresponsive. The attorneys for Bristol, in briefs 
filed with our Office, contend that the Bristol bid, together with the 
accompanying documentation which was transmitted to the Canadian 
Commercial Corporation (CCC), indicates a bid acceptance period 
of at least 90 days and therefore is responsive. 

Hercules, Inc., argues that its failure to comply with the 90-day 
acceptance period may be considered as a minor deviation which can be 
waived and the bid considered responsive. Hercules states that such a 
result would be consistent with the definition of a minor irregularity 
appearing in Armed Services Procurement Regulation (ASPR) 





Yr 


frees 4 mS 4 BD ket AD 


y 
c 
I 
i 
¢ 
I 
c 
g 
k 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 651 


2-405. Further, in a letter to our Office dated’ February 16, 1970, 
Hercules contends that its bid is responsive since its cover letter which 
accompanied the Hercules bid stated, unequivocally and without ex- 
ception, that the bid is “in response to Solicitation No. N00019-70-B- 
0014.” Our Office has also received a protest from Thiokol Chemical 
Corporation protesting any award to CCC, Hercules, or any company _ 
other than Thiokol. Thiokol contends that the bid of Bristol as sub- 
mitted by CCC to NAVAIR and the bid of Hercules are nonresponsive 
and that Thiokol is the lowest responsive, responsible bidder and 
therefore is entitled to the award. 

The record indicates that a bid prepared by Bristol, a Canadian firm, 
and submitted to NAVAIR by CCC—a corporation owned and oper- 
ated by the Canadian Government—was the lowest bid received by 
NAVAIR under the solicitation. As above indicated, the Bristol bid 
which was received by NAVAIR did not contain a bid acceptance 
period of at least 90 days and the contracting officer determined the 
bid to be nonresponsive. 

The attorneys for Bristol state that on January 27, 1970, they met 
with Counsel, NAVAIR, and exhibited to Counsel, NAVAIR, “con- 
clusive evidence,” from an unimpeachable source, that the bid sub- 
mitted by Bristol contained a provision which required Bristol to keep 
its bid firm for a period 10 days in excess of the bid acceptance re- 
quirements of the subject NAVAIR invitation, i.e., an acceptance 
period of 100 days. We are advised that at the conclusion of that 
conference Counsel, NAVAIR, indicated that this matter involved 
some unique aspects, and that it should, in his opinion, be decided 
by our Office. 

When an invitation provision requires a bid to remain open for 
acceptance for a specified period to be considered for award, our 
Office has held that such provision is material and noncompliance 
therewith renders the bid nonresponsive. We are advised by NAVAIR 
that, while the rule of law which is generally applicable to this type 
of situation has been established (citing B-165690, February 3, 1969; 
B-164851, October 17, 1968; 47 Comp. Gen. 769 (1968); B-161628, 
July 20, 1967; and 46 Comp. Gen. 418 (1966) ), it is its position that 
the facts involved in CCC’s submission of Bristol’s bid present a unique 
situation as to which a different rule of law may be applicable. 

The record indicates that the bid as submitted by Bristol to CCC 
was accompanied by a cover letter dated November 28, 1969, addressed 
to NAVAIR. This letter stated that the solicitation, offer, and solici- 
tation amendments were attached. It also requested progress payments 
and stated that “[n]o exceptions are taken to the bid.” In processing 
Bristol’s bid, CCC detached this letter before forwarding the bid to 
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NAVAIR. The attorneys for Bristol contend that the standard bid 
form of CCC (CCC Form 3B) which was submitted by Bristol to 
CCC provides that the bid of Bristol to CCC is “valid for ten days 
beyond the period cited in the U.S. Invitation for Bid.” It is the 
opinion of CCC, based on. its standard form and the letter addressed to 
NAVAIR, that Bristol has made a firm offer to CCC with an ac- 
ceptance period of 100 days. Assuming that Bristol has made an offer 
to CCC which has an acceptance period of at least 90 days, the issue 
for our consideration is the legal effect of this firm offer which was 
made to CCC but not contained in Bristol’s bid as timely submitted 
to NAVAIR by CCC. 

Our Office has consistently held that the bid acceptance period is a 
material term and that the offer of a shorter bid acceptance period than 
that required by the solicitation renders the bid materially non- 
responsive. Further, such nonresponsiveness may not be waived as a 
minor informality as requested by Hercules. See B-165690, Febru- 
ary 3, 1969, and cases cited therein. Our Office has also stated that a 
bid which is nonresponsive on its face may not be considered for cor- 
rection regardless of the circumstances. 38 Comp. Gen. 819 (1959) ; 
40 id. 132 (1960). 

Under the rules set forth above, the bid of Bristol must be considered 
to be nonresponsive unless the Bristol “cover letter” and/or the CCC 
Form 3B can be considered as curing the defect in the bid itself. The 
attorneys for Bristol, in a brief dated February 5, 1970, contend that 
the Bristol bid, submitted in response to the CCC invitation for bids, 
incorporated a bid acceptance period 10 days in excess of the 90-day 
period required by the NAVAIR invitation for bids. It is further 
contended that the contracting officer can properly consider the evi- 
dence which establishes that fact without doing violence to the 
principles of the competitive bidding system. 

The attorneys for Thiokol contend that the Bristol cover letter dated 
November 28, 1969, cannot be considered under the mistake in bid 
procedures or as a late bid modification. Further, the attorneys for 
Thiokol contend that even if the Bristol letter be considered as part 
of its bid, it would not be effective to remedy the nonresponsiveness 
of the bid. It is contended that the language of the letter, “no excep- 
tions are taken to the bid,” is too vague and uncertain to express an 
intention to offer a bid acceptance period different than the express 
60-day acceptance period provided for in the invitation “unless a dif- 
ferent period is inserted by the offeror.” Thiokol’s attorneys state 
that the Navy’s reliance on CCC Form 3B as effectively offering a bid 
acceptance period of 90 or 100 days is totally misplaced, quite apart 
from the fact that the Form 3B was not submitted to NAVAIR prior 


to bid opening. 
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In support of the Navy’s position that the facts involved in the 
submission of CCC’s bid present a unique situation, we are advised as 
follows: 


As stated in the annual report for CCO, “[{t]he principal purpose of the Cor- 
poration is to act on behalf of the Canadian government as the contracting 
agency when other countries and international agencies wish to purchase defense 
and other supplies and services from Canada on a government-to-government 
basis.” 

In the submission of a bid, CCC is characterized as the prime contractor, 
but it is a governmental agency of Canada and receives no monetary gain from 
any contracts of this nature. 

Bristol Aerospace (1968) Limited is the Canadian firm which prepared and 
submitted the bid to CCC and, if the contract were awarded to CCC, would 
do 100% of the work. 

For many purposes, CCC can be characterized as an agent for the Department 
of Defense. CCC provides many services without cost to the Department of 
Defense, which would otherwise be performed by DOD. 

Some of these services are set forth in the Letter of Agreement appearing as 
ASPR 6-506, and include: assurance that all first-tier subcontracts will be placed 
in accordance with the practices, policies and procedures of the Government of 
Canada, determine and return “excess profits” to the appropriate Military 
Departments, provide for the audit of costs and profits where applicable, and 
provide inspection personnel and facilities. In addition, ASPR 6-504.2 and 
6-504.3 provide that such contracts will be administered through CCC. 

ASPR 1-904.4 provides that any firm proposed by CCC as its subcontractor 
will be presumed to be “responsible” under the provisions of ASPR 1-906. 

Pursuant to ASPR 8-216, CCC has the authority to settle all Canadian sub- 
contracts which are terminated, without limitation as ‘to dollar amount and 
without the approval or ratification of the TCO. 

Pursuant to an agreement between the Department of Defense and the Depart- 
ment of Defense Production (Canada), ASPR 6-504.2(a) provides that “[i]n- 
dividual contracts covering purchases from suppliers located in Canada * * * 
shall be made with the Canadian Commercial Corporation * * *.” This agree- 
ment and restriction are meant to advance the mutual Canadian-American 
interests as set forth in ASPR 6-501. 

Thus, CCC is interposed between the U.S. Military Department and any 
Canadian firm that wishes to bid on an IFB due to ASPR 6-504.2(a). The 
character which CCC takes on due to this interposition is unique. 

The characterization of CCC as the prime contractor does not fully describe 
the true relationships between CCC and Bristol and between CCC and NAVAIR. 

CCC’s position is one of administration. Its offer to NAVAIR is limited to the 
offer made to it by Bristol. 

In the solicitation process CCC can best be described as a procedural avenue. 
It is the conduit through which a Canadian firm’s bid must pass in order to 
compete for a NAVAIR contract. 

It would seem that the principle which underlies the decision in 41 Comp. Gen. 
165, 28 Aug 1961, would be proper for application in the present case. This case 
stated that where the “* * * error was made by an independent agency over 
which the bidder exercised no supervisory control” and the intended bid, but 
for the error, can be conclusively shown, then the reason for the rule precluding 
correction of a mistake does not exist and, therefore, the rule is inapplicable. 


In our opinion, the terms and conditions of the NAVAIR invitation 
for bids are controlling in deciding whether the bids of Bristol and 
Hercules are responsive. The attorneys for Bristol contend that the 
“cover letter” and the CCC Form 3B are part of Bristol’s bid. Since 
neither the cover letter nor the CCC Form 3B were submitted to 
NAVAIR with Bristol’s bid, they must be considered, if at all, as late 
bid modifications. The general rule followed by our Office is that the 
bidder has the responsibility for the delivery of his bid to the proper 
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place at the proper time, and that exceptions to the rule requiring 
rejection of late bid modifications may be permitted only in the exact 
circumstances provided for in the invitation. 37 Comp. Gen. 35 
(1957) ; B-144842, March 10, 1961. 

Paragraph 22 of the Additional Solicitation Instructions and Con- 
ditions provides, in pertinent part, as follows: 


(a) Offers and modifications of offers (or withdrawals thereof, if this 
solicitation is advertised) received at the office designated in the solicitation 
after the exact hour and date specified for receipt will not be considered unless: 
(1) they are received before award is made; and either (2) they are sent by regis- 
tered mail, or by certified mail for which an official dated post office stamp 
(postmark) on the original Receipt for Certified Mail has been obtained and 
it is determined by the Government that the late receipt was due solely to delay 
in the mails, for which the offeror was not responsible; or (3) if submitted by 
mail (or by telegram if authorized) it is determined by the Government that 
the late receipt was due solely to mishandling by the Government after receipt at 
the Government installation; provided, that timely receipt at such installation is 
established upon examination of an appropriate date or time stamp (if any) 
of such installation, or of other documentary evidence of receipt (if readily 
available) within the control of such installation or of the post office serving it. 
However, a modification of an offer which makes the terms of an otherwise 
successful offer more favorable to the Government will be considered at any 
time it is received and may thereafter be accepted. 


In signing its bid, Bristol agreed to be bound by the above-cited 
terms. We note that the CCC Form 3B, which the attorneys for Bristol 
contend indicates Bristol’s intention to keep its bid open for at least 
90 days, was not submitted by CCC to NAVAIR with Bristol’s bid and 


apparently it was not intended to be submitted to NAVAIR with 
Bristol’s bid. Even if the Form 3B was intended to be submitted to 
NAVAIR, it could not now be considered since the circumstances 
involved in its late submission do not come within any of the excep- 
tions specified in the invitation for considering late bid modifications. 
Also, Bristol’s “cover letter” which was not submitted by CCC to 
NAVAIR prior to bid opening may not be considered as a late bid 
modification under the invitation provisions. See ASPR 2-303.2. 

No authority has been cited to support the proposition that CCC 
is exempt from the ordinary requirements regarding bid responsive- 
ness. Neither are we aware that CCC may be accorded any special 
consideration, whether as a quasi-governmental agency or otherwise. 
As regards the contention that CCC acts as an agent of the Depart- 
ment of Defense in the handling of bids from Canadian firms, ASPR 
6-504.1(b) (1) provides that “the Canadian Commercial Corporation 
should normally be the prime contractor” and it appears to us that 
CCC was acting in that capacity in this case. 

We cannot apply the rationale of our decision reported in 41 Comp. 
Gen. 165 (1961) to the facts in this case. In that decision, it was held, 
quoting from the syllabus as follows: 


An error made by a telegraph company in failing to transmit to a contracting 
agency the correct amount of a bid reduction offer which would have made the 
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offeror the low bidder is an error made by an independent agent over which the 
bidder does not have any supervisory control so that in such cases where the 
evidence conclusively establishes the correct modification and that the message 
was timely made, the rule against correction of errors when the result is the 
displacement of another bidder is not for application and, therefore, correction 
of the bid is permitted. 


In that case, our Office permitted correction, after bid opening, of 
an erroneously transmitted telegraphic modification on the basis that ~ 
the error had been made by an independent agency over which the 
bidder had no supervisory control. That decision does not apply 
here because the modification considered there only reduced the bid 
price and so, unlike the present case, the bid as modified could be 
considered since there was not involved a correction of a nonresponsive 
bid. 

While application of the invitation provisions relating to the han- 
dling of “late” bid modifications may result in the failure of the 
Government to receive the benefit of lower prices, such provisions 
preserve and maintain the integrity of the formal competitive bidding 
procedures. Therefore, the bid of Bristol which we conclude provided 
only for a 60-day bid acceptance period must, on the record before us, 
be considered as nonresponsive to the 90-day bid acceptance period 
specified in the invitation. 

We also believe that the bid of Hercules is nonresponsive. The lan- 
guage contained in Hercules’ cover letter that the bid is “in response 
to Solicitation No. N00019-70-B-0014” is not sufficient to offset its 
failure to meet the bid acceptance terms of the invitation. In our 
decision B—150019, December 5, 1962, we held that a letter accompany- 
ing a bid qualified the bid and rendered it nonresponsive even though 
the letter started with the words, in all caps: “THIS LETTER DOES 
IN NO WAY QUALIFY MY BID.” Similarly, in B-166284, 
April 14, 1969, we held that an overall offer to conform to the specifi- 
cations can cure a bid deviation only if the offer makes it patently 
clear on the face of the bid that the bidder did in fact intend so to 
conform. In our view, the Hercules cover letter failed to cute the non- 
responsiveness of its bid since it did not expressly or impliedly indicate 
that the bidder was oes the required bid acceptance period of at 
least 90 days. 

Bristol’s attorneys contend that if neither its bid nor that of Her- 
cules is considered responsive and award may not be made to-either 
of the two lowest bidders, then the proper procedure would be to 
cancel the invitation and readvertise the procurement. The basis for 
Bristo]’s position is its contention that the bid of the third lowest 
bidder is almost quarter of a million dollars higher than its bid. 
Bristol’s attorneys state that, while our Office has frequently said 
that an invitation should not be canceled after opening of bids without 
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a cogent reason, we have held that “a substantial prospective saving 
to the Government is sufficient justification for the cancellation of an 
invitation after bid opening.” B-143263, December 22, 1960; B- 
151910, August 20, 1963 ; and B-154324, August 28, 1964. 

ASPR 2-404.1(a) provides in part as follows: 

The preservation of the integrity of the competitive bid system dictates that 
after bids have been opened, award must be made to that responsible bidder who 


submitted the lowest responsive bid, unless there is a compelling reason to 
reject all bids and cancel the invitation. * * * 


ASPR 2-404.1(b) (vi) permits the cancellation of invitations for 
bids after opening but prior to award where such action is consistent 
with (a) above and the contracting officer determines in writing that 
all otherwise acceptable bids received are at unreasonable prices. 

We are advised that the bid of Thiokol includes a rental factor 


which we understand amounts to $158,962. The record before us 
indicates that this figure is an evaluation factor which is added to 
equalize the competitive advantage of a bidder utilizing Government 


property on a rent-free basis and does not represent an actual expendi- 


ture by the Government on this procurement. 
However, as provided by the regulation referred to above, the 
question whether the difference between Bristol’s bid and the lowest 


acceptable bid is sufficiently substantial to justify rejection of all bids 
and readvertisement is for determination by the contracting officer. 


[B-160808] 


Military Personnel—Record Correction—Payment Basis—Interim 
Civilian Earnings 


Naval officers whose retirement on July 1, 1965, was found to be illegal in a 
judgment awarded June 14, 1968, are on the basis of a record correction on 
September 17, 1969, making their retirement effective August 1, 1969, with the 
grade of captain under 10 U.S.C. 6323, entitled to pay and allowances for the 
period subsequent to judgment, June 15, 1968, to July 31, 1969, reduced first by any 
retired pay received and then by the interim civilian compensation earned, the 
method used in computing the amount due under the Court of Claims judgment, 
which method is in accord with a Department of Defense directive and imple- 
menting naval regulations. 


Military Personnel—Record Correction—Payment Basis—Leave 
Accrual 


Pursuant to a “Stipulation of Settlement” agreement, the naval officers who 
were considered to have been illegally retired on July 1, 1965, having been 
awarded in 188 Ct. Cl. 1169, specific amounts to finalize the lump-sum leave 
payments received by them upon release from active duty on June 30, 1965, and 
to cover the period July 1, 1965, to June 14, 1968, the date of the judgment in 
which the officers were awarded active duty pay and allowances, the leave accrual 
for consideration in determining the pay and allowances due the officers upon 
correction under 10 U.8.O. 1552, of their retirement date from July 1, 1965, to 
August 1, 1969, is the leave that had accrued from June 14, 1968, to July 31, 1969, 
as the officers’ leave balance in accordance with the settlement agreement had 
been reduced on date of judgment award to sero. 
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To Lieutenant (jg) H. F. Beerman, Department of the Navy, April 2, 
1970: 

Further reference is made to your letter dated December 29, 1969, 
file reference CCA :MW :gp, 7220 PL 220, and enclosures, forwarded 
here by first endorsement dated January 28, 1970, of the Director, Navy 
Military Pay System, requesting a decision whether offset of interim - 
civilian earnings is required in connection with proposed payments of 
active duty pay and allowances to be made to Captain Richard W. 
Ricker, CHC, USN, retired, 151 350, and Captain Oswald B. Salyer, 
CHC, USN, retired, 170 593, incident to the correction of their naval 
records. Your request was assigned No. DO—-N-1067 by the Department 
of Defense Military Pay and Allowance Committee. 

The record shows that subsequent to an unfavorable board recom- 
mendation for active service continuation, the subject officers were 
released from active duty on June 30, 1965, and were retired effective 
July 1, 1965, with the grade of captain. Based on a contention that 
their retirement was not legally effected because the continuation 
board was illegally constituted, the officers contested the action of the 
Department of the Navy by a combined suit in the Court of Claims. 
The court upheld the officers’ contention and on June 14, 1968, it 
awarded judgment to the officers for active duty pay and allowances 
less appropriate offsets. The determination of the amount of recovery 
was reserved pending further proceedings under Court Rule 47(c). 

Pursuant to a stipulation of the parties, judgment was entered by the 
court on July 7, 1969 (188 Ct. Cl. 1169 (1969) ), in the amounts of 
$1,000 for plaintiff Ricker and $5,000 for plaintiff Salyer. In deter- 
mining the amount due under the judgment, the active duty pay and 
allowances that accrued to each officer was reduced by the retired pay 
he had received and also by the amount of his civilian earnings for the 
period covered by the judgment. 

The papers forwarded with your request show that under date of 
September 8, 1969, the Board for Correction of Naval Records, acting 
upon applications submitted by the subject officers and after having 
considered the holding of the Court of Claims and its judgment in 
accordance with the stipulation between the parties, rendered a deci- 
sion which, among other things, directed that the naval records of the 
officers be corrected to’ show that they were not retired on July 1, 1965, 
but were continued on active duty until July 31, 1969, and retired on 
August 1, 1969, with the grade of captain pursuant to 10 U.S.C. 6323. 

The Board recommended that the Department of the Navy pay to 
each officer or other party or parties all monies lawfully found to be 
due from June 15, 1968, to July 31, 1969 (including payment for annual 
leave accrued for such period), less retired pay received by them for 
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such period. On September 17, 1969, the Assistant Secretary of the 
Navy approved the Board’s decision and recommendation. 

In your letter you say that in line with memorandum dated March 18, 
[12], 1969, in which the Department of Defense advised that net 
civilian earnings should be offset in cases where a decision of the Board 
for Correction of Naval Records restored members to active duty, each 
of the officers was requested on December 4, 1969, to furnish informa- 
tion as to the net monthly wages earned by him from July 1, 1965, to 
July 31, 1969. 

In this connection, you refer to a letter dated December 11, 1969, 
from the officers’ attorney: He stated in that letter that the correction 
action in the cases was taken on or before September 24, 1969, and that, 
as he was informed, a regulation was signed on October 28, 1969, by 
the Secretary of Defense requiring that “earnings received” be 
deducted from active duty pay found due as a result of a correction 
board action. Also he said that the corrections were made in these cases 
with the definite understanding that, no deduction of earnings would 
be made and he contended that such corrections are final and conclusive 
on all officers of the United States, He expressed the view that the 
October 28, 1969, change to the regulation could not be retroactively 
applied and therefore advised that no useful purpose would be served 
by furnishing the requested information. 

You say further that the regulations providing for deduction of 
civilian earnings in the settlement of such claims were approved by 
the Secretary of the Navy on September 30, 1969, and by the Depart- 
ment of Defense on October 28, 1969, and were published in the Fed- 
eral Register on December 4, 1969. You express doubt concerning the 
effective date of those regulations particularly since the instant cases 
were decided prior to the date the regulations were approved, but sub- 
sequent to the Department of Defense memorandum dated March 18, 
[12], 1969. Accordingly, you request our decision whether the interim 
civilian earnings should be offset against the amount determined to 
be due each officer as shown on the separate claim vouchers. 

In transmitting the papers here the Director, Navy Military Pay 
System, has added a copy of letter dated June 24, 1969, from the 
officers’ attorney, and letter dated December 10, 1969, from the Execu- 
tive Secretary, Navy Board for Correction of Military Records. It is 
shown in that correspondence that the officers’ applications for the 
correction of their naval records were submitted on an understanding 
with representatives of the Department of the Navy that the officers’ 
retirement, effective as of August 1, 1969, would be dependent on a 
finding of entitlement to active duty pay and allowances for the period 
June 15, 1968, to July 31, 1969, “without deduction for civilian earn- 
ings,” plus payment for unused leave. 





Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 659 


Also, the Director presented questions as follows : 


In the event the decision in this case requires that both “retired pay” and 
civilian earnings be offset against the amount of active duty pay to which subject 
officers are entitled, a decision is requested as to which should be first setoff 
against active duty pay. 

It is noted that credit has been included for 60 days unused leave on the date 
of retirement as changed by the Board for Correction of Naval Records with 
offset made for the 60 days credit previously paid. Your decision is further 
requested as to whether this offset is correct inasmuch as the original payment ~ 
was made during a period for which settlement was made in accordance with a 
aan of the Court of Claims, full information on which is already available 
in your files. 


Section 1552 of Title 10, U.S. Code, authorizes the Secretary of a 
military department, under procedures established by him and ap- 
proved by the Secretary of Defense and acting through a board of 
civilian employees, to correct any military record of that Department 
when he considers it necessary to correct an error or remove an in- 
justice. Subparagraph (c) thereof provides in pertinent part that 
the department concerned may pay from applicable current appropri- 
ations a claim for the loss of pay, allowances, compensation, emolu- 
ments, or other pecuniary benefits if, as a result of correcting a record 
the amount is found to be due the claimant on account of his or 
another’s service in the Army, Navy, Air F orce, Marine Corps, or 
Coast Guard, as the case may be. 

The propriety of deducting earnings received from civilian employ- 
ment in effecting settlement of back pay and allowances found due a 
member or former member of the uniformed services by reason of 
the correction of his military or naval records pursuant to the provi- 
sions of 10 U.S.C. 1552 was considered in our decision of March 10, 
1969, 48 Comp. Gen. 580, to the Secretary of Defense. We advised 
him that should regulations be issued requiring the deduction of 
civilian earnings where appropriate in such cases, our Office would 
give effect to the regulations, 

In accordance with that decision, the Assistant Secretary of Defense 
(Comptroller) advised the Assistant Secretaries of the military de- 
partments (financial management) by memorandum of March 12, 
1969, that appropriate action should be taken to require deduction of 
interim civilian earnings in effecting settlement of back pay and 
allowances due by reason of the correction of military or naval 
records in certain cases pursuant to 10 U.S.C. 1552. 

Department of the Navy regulations with respect to settlement of 
claims under section 1552 are contained in 32 C.F.R. 723.10. Subpara- 
graph 723.10(c) thereof, as revised to reflect the directive of March 12, 
1969, and published in 34 F.R. 19196, December 4, 1969, reads as 
follows: 


(c) Settlement. (1) Settlement of claims shall be upon the basis of the 
decision and recommendations of the Board, as approved by the Secretary of the 
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Navy. Computation of the amounts due shall be made by the appropriate 
disbursing activity. In no case will the amount found due exceed the amount 
which would otherwise have been paid or have become due under applicable 
laws had no error or injustice occurred. Earnings received from civilian employ- 
ment during any period for which’active duty pay and allowances are payable 
will be deducted from the settlement. To the extent authorized by law and 
regulations, amounts found due may be reduced by the amount of any existing 
indebtedness to the Government arising from military service. 


In decision of July 7, 1954, 34 Comp. Gen. 7, we held that the 
Secretaries of the Army, Navy, Air Force and Treasury are not vested 
with any discretionary power to make determinations of the specific 
amounts to be paid as a result of the correction of military or naval 
records pursuant to section 207 of the Legislative Reorganization Act 
of 1946, as amended (now codified in 10 U.S.C. 1552) and therefore the 
amounts authorized to be paid under section 207(b) of the act depend 
solely upon a proper application of the statutes to the facts as shown 
by the corrected record in each particular case. We have uniformly 
adhered to that decision since that date. See 40 Comp. Gen. 502 (1961) ; 
49, id. 582 (1963) ; 44 td. 144 (1964) ; 45 dd. 47 (1965). 

The legislative history of the act of October 25, 1951, ch. 588, 
65 Stat. 655, from which 10 U.S.C. 1552 is derived, makes it clear that 
the correction functions to be performed through record correction 
boards of civilian employees and the payment functions to be per- 
formed by regular military and naval disbursing officers to allow 
amounts due on the basis of corrected records were intended to be 
separate and distinct functions governed by different considerations 
and provisions of law and regulation. Such legislative history (97 
Cong. Rec. 7588) shows that certain Committee amendments were 
offered to H.R. 1181, 82nd Congress, which were incorporated into 
that bill as it was finally enacted and became the act of October 25, 
1951. 

Three of such amendments (Nos. 1, 3 and 4) were suggested to the 
Chairman, Committee on Armed Services, House of Representatives, 
by our Office in a letter dated May 25, 1951. As indicated in that letter, 
the obvious purpose of these three amendments was to remove any 
tenable basis for a construction which would (1) give the Secretary 
concerned any discretionary authority to make a final (unreviewable) 
settlement based on a record correction, and (2) give a departmental 
settlement or payment (as distinguished from a correction of fact in a 
military record) any finality. 

Consequently, any stipulation by the officers as to the payment 
they were to receive by reason of the correction of their records, or 
any determination by the correction board as to the basis on which 
their money claims would be settled, is without effect, the amounts 
due being for determination upon a proper application of the statutes 
and regulations to the facts as shown by the corrected records. 
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While one purpose of the corrections made in the records of Captains 
Ricker and Salyer may have been to establish a record of their 
retirement, such corrections also were made to extend the benefits of 
the Court of Claims judgment by providing a clear basis for the De- 
partment of the Navy to pay the officers active duty pay and allow- 
ances for a period subsequent to the period covered by such judgment, 
Their rights to be so paid arose on September 17, 1969, when the 
correction of certain facts in their records was apipréved by the 
Assistant Secretary of the Navy. 

The payment of their claims for money based on their corrected 
records and the determination of the net amounts due on such claims, 
however, was in no way subject.to the jurisdiction of the correction 
board but depended, in the first instance, upon the determination of 
the departmental paying authorities and the application by such 
authorities of the laws, regulations, directives, practices and policies 
applicable at the time of the consideration of the claims for payment. 

One of such directives was the memorandum of the Assistant Secre- 
tary of Defense, dated March 12, 1969, which plainly instructed the 
highest financial officials of the military services that they should take 
appropriate action “to require deduction of interim civilian earnings 
in such correction board cases.” The terms of this directive indicate 
that it was to be effective immediately and it is our view that it was 
intended to apply to al) claims of the type here involved which were 
not paid prior to its date. 

In addition, however, the Navy regulations implementing that 
directive were approved by the Secretary of the Navy on September 30, 
1969, at about the time the officers’ claims “for monetary benefits 
due by reason of Correction of Naval Record” were submitted. Also, 
as indicated above, such Navy regulations were approved by the De- 
partment of Defense on October 28, 1969, while such claims were 
under consideration in the Navy Finance Center, 

Under these circumstances, and since the civilian earnings of 
Captains Ricker and Salyer during the period covered by the Court of 
Claims judgment were deducted in determining the amounts due for 
that period, we have very serious doubt that these officers should be 
considered as having a legal right to pay and allowances for the subse- 
quent period here involved without deduction of their civilian earnings 
for such subsequent period, particularly since the Court of Claims has 
consistently required deduction of civilian earnings during a specified 
period from active-duty military pay and allowances found due for the 
same period because of illegal separation from the service. See, for 
example, Ygan v. United States, 141 Ct. Cl. 1 (1958); Clackum v. 
United States, 161 Ct. Cl. 34 (1963); Garner v. United States, 161 
Ct. Cl. 73 (1963). 


410-893 O- 71 - 44 
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It has long been the rule that the Government accounting and admin- 
istrative officers should reject or disallow,all claims as to which they 
believe there may be a substantial defense in law or as to the validity 
of which they are in doubt. See Longwill v. United States, 17 Ct. Cl. 
288, 291 (1882); Charles v. United States, 19 Ct. Cl. 316, 319 (1884). 
We, therefore, must conclude, in answer to the primary question 
presented, that Captains Ricker and Salyer are not entitled to active- 
duty pay and allowances for the period June 15, 1968, to July 31, 1969, 
without deducting from the amount otherwise due each of them on 
that account his earnings from civilian employment during that period. 

The claim vouchers included in the file forwarded here show that in 
computing the amounts due there was set off against the gross pay 
and allowances determined to be due each of the officers the retired 
pay which he had ‘received for the period June 15, 1968, to July 31, 
1969. The departmental] regulations do not prescribe whether, in a case 
such as this, the retired pay or civilian earnings should first be set off 
from the active duty pay due by reason of the correction of the records. 
The correction of records is authorized, however, to correct an error 
or remove an injustice. In the absence of administrative regulations 
or any showing of intent to the contrary, we believe that the purpose 
of the statute will best be served by first setting off the pay required 
to be recovered by reason of the correction of records and then de- 
ducting civilian earnings from the balance due. 

If civilian earnings should be first deducted, the balance available 
for setoff might be less than the pay required to be recovered because 
of the correction of records, leaving the member or former member 
indebted to the Government for the balance. We doubt that such a 
result was intended under the administrative regulations. Accordingly, 
the retired pay in this case should first be set off. 

The second question presented by the Director, Navy Military Pay 
System, concerns the propriety of the inclusion of 60 days of annual 
leave on the date of each officer’s retirement as changed by the Board 
and the corresponding offset of the lump-sum leave payment for 60 
days of annual leave on June 30, 1965, in view of the payments ($1,000 
and $5,000, respectively) made to them under the judgment of the 
Court of Claims. The “Stipulation of Settlement” on which the Court 
granted judgment to the officers on July 7, 1969, provided, among other 
things, that— 

c. As a further condition of the compromise reached, and to settle all contro- 
versy concerning the question of compensation relating to leave accrued up to 
June 14, 1968, the parties agree that defendant will not, as a part of the instant 
proceeding, take 4 Predilt for the $2,486.16 lump sum leave payments paid to each 


plaintiff as set forth in paragraph 2 above. Plaintiffs, in turn, each agree that 
(in before the Board for Correction of Naval Records or otherwise) 


they will not ever claim a lum =. leave payment for the accrued leave (or its 


equivalent) represented by said $2,486.16 payment, and that they will 
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promptly refund to the Government any additional payment for said leave which 
might be made even though not claimed by them. Plaintiffs further agree that 
under no circumstances will they seek to have their Navy leave accounts reflect 
an accrual (or re-accrual) of the leave (or its equivalent) for which the 
$2,486.16 payments have been made; but it is agreed that this settlement does 
not concern, and shall in no way affect plaintiffs’ right to seek compensation in 
any appropriate forum for leave which is accrued to their credit subsequent 
to June 14, 1968. : 


The effect of the above-quoted provision in the stipulation is to 
eliminate from consideration the payment made by the Navy for the 
60 days of leave which the officers had accrued prior to their release 
from active duty on June 30, 1965, and at the same time reduce their 
leave balance to zero as of June 14, 1968, in determining their right to 
pay for any leave that might accrue after that date. 

Inasmuch as it was stipulated that the officers would have the right 
to claim for any leave which might accrue to their credit subsequent 
to June 14, 1968, the amount due as shown on each of the vouchers 
should be recomputed to eliminate the lump-sum payment proposed 
for 60 days of leave and the deduction of the amount paid on June 30, 
1965, for such period of leave and to substitute in lieu thereof only the 
amount due for leave accruing for the period June 15, 1968, .to 
July 31, 1969, 

Accordingly, the vouchers are returned for recomputation and pay- 
ment of any amount due on the basis as indicated above after obtain- 


ing the necessary information as to the officers’ civilian earnings during 
the period involved. 


[[B-169095] 


Travel Expenses—Official Business—lInterruption Due to Illness or 
Death in Family—Military Personnel 


An enlisted member of the uniformed services who upon arrival at a temporary 
duty station learns of the death of his father-in-law and is orally informed that 
his temporary duty orders will be canceled, that he may depart on leave, at 
the end of which period he should return to his permanent duty station, is not 
entitled to reimbursement for the travel expenses incurred, even though sub- 
sequently he is returned to the temporary duty station, or that formal orders 
issued to support the oral directions. The travel expenses did not relate to the 
activities or functions of the member’s service and, therefore, were not incurred 
on public business, and having been induced by the personal needs of the member, 
reimbursement of the travel expenses may not be authorized. 


Travel Expenses—Military Personnel—Official Business Require- 
ment 


The entitlement of a member of the uniformed services to travel at Government 
expense is for determination on the basis of whether the travel is performed 
on public business—that is that the travel relates to the activities or functions 
of the member’s service—or is performed solely for personal reasons. If before 
completing a temporary assignment, a member’s assignment is changed by com- 
petent orders, as defined in paragraph M3001 of the Joint Travel Regulations, 
because of the bona fide needs of the service, the fact that the change might 
also be beneficial to, or in accordance with the needs of the member, would not 


defeat his entitlement to the travel authorized incident to the change in 
assignment. 
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To R. K. O'Malley, Department of the Air Force, April 2, 1970: 


Reference is made to your letter dated December 30, 1969, and 
enclosures, forwarded here by the Per Diem, Travel and Travispor: 
tation Allowance Committee (PDTATAC Control No. 70-7), request- 
ing a decision as to the propriety of payment of the claim of Staff 
Sergeant James F. Bush, FR 063 32 3232, USAF, for reimbursement 
of travel expense incurred while traveling from his temporary duty 
station, Holloman Air Force Base, New Mexico. 

By Special Order No. TA 4285, dated June 24, 1969, Sergeant Bush 
was directed to proceed effective July 5, 1969, from Lawrence G. 
Hanscom Field, Bedford, Massachusetts, to Holloman Air Force Base, 
New Mexico, and to White Sands Missile Base, New Mexico, on a 
temporary duty assignment of approximately 27 days to participate 
in the cloud physics research program under the Cloud Puff series, 
and upon completion thereof he was to return to his duty station. 

You say that upon arrival by Government aircraft at Holloman 
Air Force Base on July 5, 1969, the member was advised by telephone 
that his father-in-law had just died. Thereupon, the Project Director 
terminated Sergeant Bush’s temporary duty and instructed him to 
return home to take whatever leave was necessary and, upon comple- 
tion of such leave, he was to return to his permanent duty assignment 
at Hanscom Field. No written orders terminating the temporary duty 
or authorizing emergency leave were submitted with the transmitted 
file. 

You also say that Sergeant Bush was unable to obtain a transpor- 
tation request for his return travel and he traveled at his own expense 
by commercial air to Boston, Massachusetts, at a cost of $124.95, 
including tax. He signed in at his duty station on July 6, 1969. How- 
ever, it appears that he returned to a duty status at his permanent 
duty station on July 9, 1969, since he was in a leave status on July 7 
and 8, 1969. 

Special Order TA-4554, dated July 8, 1969, directed the member to 
return to Holloman Air Force Base and White Sands Missile Range 
on or about July 13, 1969, to resume his temporary duty. assignment, 
upon completion of which he was to return to his duty station. You 
state that Sergeant Bush reported at his temporary duty station on 
July 13 and upon completion of his temporary duty assignment, July 
30, 1969, he returned to his permanent duty station. 

Sergeant Bush submitted a travel voucher requesting reimbursement 
for the cost of the commercial airline ticket plus tax, from, Alamo- 
gordo, New Mexico, to Boston, Massachusetts, for travel performed 
July 5-6, 1969. You express doubt as to the propriety of payment 
because the basis for terminating his temporary duty assignment was 
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the death of his father-in-law. You refer to a somewhat similar case 
pertaining to a civilian employee on temporary duty as discussed in 47 
Comp. Gen. 59 (1967). 

You point out that the member’s temporary duty assignment was 
not completed at the time of his departure from his temporary duty 
station on July 5, 1969, and that his presence there was subsequently 
required to effect completion of that assignment. You therefore pre- 
sent the following questions for decision : 

a. May a member of the uniformed services be authorized return transporta- 
tion expenses when he has been directed by competent authority to abandon his 
official assignment for personal reasons, and even though he was subsequently 
required to return to the temporary duty point to complete a portion of the 
assignment? 

b. If the answer to question a is No, and in a similar situation where the 
assignment has been partially but not fully completed and the member is not 
required to return to the temporary duty point, would return transportation of 
[at] Government expense be allowable? 

ec. If the answer to question b is No, and in a similar situation if the major 
portion of the TDY assignment had been completed, and the member’s presence 
for all practical purposes was no longer required because his duties could have 
been absorbed by another member of the TDY party, would his mission be 
considered to have been completed as directed, and transportation to home 
station authorized at Government expense? 

The travel of members of the uniformed services at Government 
expense is governed by the Joint Travel Regulations, promulgated 
pursuant to provisions in section 404 and other sections of Title 37, 
U.S. Code. Paragraph M3050-1 of the regulations provides that mem- 
bers of the uniformed services are entitled to travel and transportation 
allowances as authorized in accordance with existing regulations, 
only while actually in a “travel status” and that they shall be deemed 
to be in a travel status while performing travel away from their per- 
manent duty station, upon public business, pursuant to competent 
travel orders, including necessary delays en route incident to mode 
of travel and periods of necessary temporary or temporary additional 
duty. 

Paragraph M3000-1, Joint Travel Regulations, provides that no 
reimbursement for travel is authorized unless orders by competent 
authority have been issued therefor. Paragraph M3001 defines a com- 
petent travel order as a written instrument issued or approved by the 
Secretary of the department concerned, or such person or persons to 
whom authority has been delegated or redelegated to issue travel 
orders, directing a member or group of members to travel between 
designated points. 

Paragraph M6454 of the regulations provides that expenses incurred 
during periods of travel under orders which do not involve public 
business are not payable by the Government. The words “public 
business” as used in the regulations relate to the activities or functions 
of the service to which the traveler is attached, and the travel and tem- 
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porary duty contemplated is that which reasonably may be considered 
as having been performed in the accomplishment of the purposes and 
requirements of such activities or functions. 

It has been consistently held that the travel allowances authorized 
for members of the uniformed services are for the purpose of reim- 
bursing them for the expenses incurred in complying with the travel 
requirements imposed upon them by the needs of the services over which 
they have no control, not for expenses of travel induced by personal 
reasons. Such allowances are not payable for travel performed solely 
for leave purposes, the travel being considered as made for personal 
reasons and not having been performed on public business. Perri- 
mond v. United States, 19 Ct. Cl. 509; Day v. United States, 123 Ct. 
Cl. 10, 18; 30 Comp. Gen. 226 (1950) ; B-150518, February 11, 1963; 
and B-156903, June 22, 1965. Cf. 42 Comp. Gen. 27 (1962). The de- 
cision cited in your letter, 47 Comp. Gen. 59 (1967), also applies this 
principle, it being there stated that where the sole basis for terminating 
an employee’s assignment is personal, there is no entitlement to travel 
or subsistence at Government expense. 

No competent orders have been furnished as authority for the return 
travel performed July 5-6, 1969. However, even if such orders had 
been issued, Sergeant Bush performed such travel from the temporary 
duty station for personal reasons and not on public business. Accord- 
ingly, there is no authority for the payment of the member’s claim and 
the submitted voucher will be retained here. 

The questions you have presented, except as they relate to the claim 
of Sergeant Bush, are not properly before this Office for consideration 
and no specific answer can be given to the questions. As'a general 
proposition, entitlement to travel at Government expense in the cir- 
cumstances shown would be for determination on the basis of whether 
such travel is performed on public business or solely for personal 
reasons. If, before completing his temporary duty assignment, a 
member’s assignment is changed by competent orders because of the 
bona fide needs of the service, the fact that such change might also 
be beneficial to, or in accordance with the needs of, the member would 
not defeat his entitlement to travel allowances otherwise authorized 
incident to such change in assignment. 


[B-169138] 


Witnesses—Administrative Proceedings—Corporation, Ete., 
Summoned 


The word “person” as used in 26 U.S.C. 7602, which authorizes the issuance of a 
summons incident to an inquiry into the “liability of any person for any internal 
revenue tax,” means, as defined in section 7701(a)(1), “an individual, a trust, 
estate, partnership, association, company or corporation” and, therefore, when 
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a summons is directed to a corporation or an unincorporated association to compel 
attendance as a witness at a hearing before an internal revenue officer, the wit- 
ness fees and allowances authorized in 5 U.S.C. 503(b) for appearances at 
agency hearings and prescribed in 28 U.S.C. 1821, to compensate persons appear- 
ing as witnesses, are payable directly to the business organization and not to 
the individual appearing on its behalf, as the organization incurs the same costs 
to comply with a summons as does a natural person. 


To the Secretary of the Treasury, April 2, 1970: " 


Reference is made to the letter of February 18, 1970, from the 
Assistant Secretary for Administration requesting a decision as to 
whether witness fees and allowances provided for by 5 U.S.C. 503(b) 
may be paid to other than a natural person to whom a summons has 
been directed. We understand informally from a member of your staff 
that you are specifically concerned with whether such fees may be 
paid to banks and other unincorporated associations and corporations 
which are summoned in regard to tax audits and, if so, to whom such 
fees are payable. 

Section 503(b) provides that a witness, not further defined, is en- 
titled to the fees and allowances allowed by statute for witnesses in 
the courts of the United States when he is subpoenaed to, and appears 
at, an agency hearing. Section 1821 of Title 28 regulates the amount of 
such fees. 

The Fifth Circuit Court of Appeals, in Roberts v. United States, 
397 F. 2d 968 (1968), has held that both taxpayers, whose tax liability 
is under investigation, and witnesses, who have knowledge of the 
affairs of these taxpayers, who are summoned to, and appear at, pro- 
ceedings before an internal revenue es are attending a “hearing” 
within the meaning of that word in 5 U.S.C. 503(b) and are entitled 
to the payment of witness fees as provided by that section for their 
appearance. This Office reached a similar conclusion in 48 Comp. Gen. 
97 (1968). Based upon these decisions, you ask for a decision as to 
whether witness fees are payable to other than a natural person, such 
as a corporation or an unincorporated association, to whom a summons 
has been directed. 

We understand that in a tax audit a summons is directed to a corpo- 
ration or unincorporated association in order to require the production 
of books and records and to take testimony validating the books and 
explaining the entries therein. The business organization itself can 
then select the employee who can best testify concerning the books 
and records. We further understand that when the testimony of a 
particular officer or employee is desired, he is summoned separately. 

Under section 7602 of Title 26, United States Code, the Secretary 
of the Treasury, or his delegate, relevant to an inquiry into the liability 
of any person for any internal revenue tax, is authorized to summon 
“* * * the person liable for tax or required to perform the act, or any 
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officer or employee of such person, or any person having possession, 
custody, or care of books of account containing entries relating to the 
business of the person liable for the tax or required to perform the act, 
or any other person the Secretary or his delegate may deem proper, 
to appear before the Secretary or his delegate at the time and place 
named in the summons and to produce such books, papers, records, 
or other data, and to give such testimony under oath as may be relevant 
or material to such inquiry * * *.” 

A “person” under 26 U.S.C. 7701(a)(1) is defined as “an indi- 
vidual, a trust, estate, partnership, association, company or corpora- 
tion.” Therefore, a summons issued under section 7602 may lawfully 
be directed to a corporation or unincorporated association to compel 
its attendance as a witness at a hearing before an internal revenue 
officer. 

One of the principal purposes of the Code provisions providing for 
the payment of witness fees is to compensate persons to whom a sum- 
mons is directed for the expenses incurred for complying therewith. 
A business organization which is summoned as a witness incurs the 
same costs of compliance as does a natural person. Since nothing in 
the wording of the statutes here involved (5 U.S.C. 503(b) and 28 
U.S.C. 1821) or anything in the legislative histories of these statutes 
indicates a congressional intent to distinguish between natural persons 


and business organizations, we believe that corporations and unin- 
corporated associations which are summoned under 26 U.S.C. 7602 
are entitled to the payment of the same witness fees as are natural 
persons. Such fees are payable directly to the business organization 
and not to the individual who appeared on its behalf. 


[B-166532] 


Contracts—Subcontracts—Administrative Approval—Review by 
the United States General Accounting Office 


Although generally the contracting practices and procedures employed by prime 
contractors in the award of subcontracts are not subject to the statutory and regu- 
latory requirements which govern contract procurement by the United States, 
in view of the clause in a contract for the operation of an ammunition plant that 
provided for Government approval prior to award of a subcontract, the United 
States General Accounting Office reviewed the cancellation of two requests for 
quotations (RFQ) and the issuance of a third solicitation by the prime contrac- 
tor, and even though criticizing the failure to notify the protesting subcontractor 
of the rejection of its bid under the first RFQ because of a negative Government 
preaward survey and its erroneous use to exclude the subcontractor from partici- 
pating in the second RFQ, concluded the negotiations under the third solicita- 
tion based on required revised specifications were not prejudicial to the 
protestant. 


To the Secretary of the Army, April 7, 1970: 
By letters, with enclosures, dated May 27, 1969, and January 21, 
1970, the Deputy Director of Procurement & Production and the 
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Deputy Director for Procurement, Directorate of Requirements and 

Procurement, Headquarters United States Army Materiel Command 

(AMC), Washington, D.C., respectively, furnished our Office with 

administrative reports relative to the protest of Lombard Corporation 

against award to any other offeror under projects 2709 and 2710, issued 

by Chamberlain Manufacturing Corporation in its capacity as con- 
tractor-operator of the Scranton Army Ammunition Plant under cost- 

reimbursable facilities contract No. DA-36-034-AMC-0163(A), as 

amended, with the United States Army Ammunition Procurementand 

Supply Agency (APSA), Joliet, Illinois. 

Projects 2709 and 2710 were generated by modification No. 27 to the 
contract. By the terms of this amendment, Chamberlain agreed to pro- 
cure and install at Scranton two press lines, with associated parts, for 
the present purpose of forging 155-mm. projectiles. Steps to fulfill this 
requirement were initiated by request for quotations (RFQ) MP-X- 
2709 & 2710 dated October 1, 1968. This solicitation was canceled and 
followed by RFQ MP—X-2709/10 dated January 24, 1969. During the 
evaluation of proposals received in response to this second solicitation, 
Lombard by telegram of March 26, 1969, and letter of April 4, 1969, 
requested our review of the procurement. Lombard’s request was sup- 
plemented by letters dated June 16 and 20, 1969, from its counsel, Sel- 


lers, Conner & Cuneo. 

Generally, counsel for Lombard maintained that the cancellation of 
the first solicitation was erroneous and further alleged that Lombard 
was unfairly excluded from competition on the second solicitation. 
It was urged that we should direct reinstatement of the first solicita- 
tion for the purpose of making award to Lombard thereunder, or, at 
the very least, that the requirement be resolicited and Lombard af- 
forded an equal opportunity to participate. 

On March 31, 1969, Chamberlain was requested by the Army to sus- 
pend action under the second solicitation. On July 9, 1969, a conference 
was held in our Office to discuss Lombard’s objections. Representatives 
of Chamberlain Scranton Army Ammunition Plant, APSA, Head- 
quarters AMC and counsel for Lombard were in attendance. At this 
conference, representatives of our Office raised certain objections 
(which will be discussed infra) relative to the exclusion of Lombard 
and the adequacy of the first and second solicitations. Subsequently, we 
were advised by letter dated September 22, 1969, from the Director of 
Procurement and Production, AMC, that the second solicitation had 
been canceled and all sources, including Lombard, had been resolicited. 
This was accomplished by RFQ MP-X-2709/10-C dated August 20, 
1969. 

Although Lombard participated in the third solicitation, its pro- 
posal was determined to be nonresponsive and was rejected. By letter 
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of December 10, 1969, counsel for Lombard formally renewed its 
protest against award to any other offeror and further action under 
the third solicitation has been suspended by the Army pending our 
decision. Counsel continues to maintain that award should be made 
to Lombard under the first solicitation, or, with respect to the third 
solicitation, that Lombard should, as stated in its letter of March 17, 
1970, be given a “conditional award” and that further negotiations 
be conducted with Lombard by Chamberlain. 

From our review of the record before us, we must deny Lombard’s 
protests; however, we believe the circumstances of this procurement 
as discussed below warrant your review and possible corrective action 
insofar as subcontract procurements by prime contractors are 
concerned, 

With respect to the scope of our review, it must be acknowledged 
at the outset that, as the administrative reports have emphasized, by 
the terms of its contract with APSA, Chamberlain is an independent 
contractor and not a purchasing agent of the United States. In view of 
this status, we have recognized that the contracting practices and 
procedures employed by prime contractors of the United States in the 
award of subcontracts are generally not subject to the statutory and 
regulatory requirements which would govern direct procurement by 
the United States. 41 Comp. Gen. 424 (1961); 47 dd. 223 (1967). 
Chamberlain’s status must, of course, be considered in light of the 
provisions of the contract. In accordance with paragraphs 23-201.2 
and 7-702.33 of the Armed Services Procurement Regulation 
(ASPR), Chamberlain’s contract with APSA contains the clause 
entitled “Subcontracts (1967 APR) ,” prescribed in ASPR 7-203.8(a). 
This clause requires Government approval ‘prior to Chamberlain’s 
award of a subcontract of the magnitude involved in this procurement. 

We have expressed the view that approval should not be granted 
if the award would be prejudicial to the interests of the United States, 
particularly since the cost of the procurement will ultimately be 
borne by the United States. 37 Comp. Gen. 315 (1957) ; 36 éd. 311 
(1956). Such determination will not be questioned by our Office in 
the absence of illegality or a showing that a proposed award is defi- 
nitely against the interests of the United States. 37 Comp. Gen. 315, 
supra, at page 318. 

The question of whether subcontract approval would be prejudicial 
to the interests of the United States is one that must be resolved by 
the responsible contracting officials of the Government after a thor- 
ough consideration of the particular facts and circumstances of each 
procurement. 46 Comp. Gen. 142 (1966). Generally, we believe that 
the frame of reference guiding such determination should be the Fed- 
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eral norm that is embodied in the procurement statutes and imple- 
menting regulations, Cf. ASPR 23-202. Nevertheless, it is evident 
from the existence of permissible variations in prime contracting 
practices and procedures that every detail of the Federal norm is not 
for application. (This is not to say, however, that where, as a result 
of Government intervention, the prime contractor’s procurement prac- 
tices and procedures mirror Federal procurement procedures, the Fed- 
eral norm should not be applied (Cf. 36 Comp. Gen. 311, supra), or, 
for that matter, that this norm should not be adopted and applied 
wherever feasible and practicable under the circumstances and condi- 
tions of the prime contract. ) 

For the purposes of our inquiry here, the initial administrative 
report contains the following statement by the contracting officer’s 
representative, which indicates a Chamberlain’s subcontract- 
ing procedures : 

Chamberlain Manufacturing Corporation effects procurement by the Sealed 


Bid Method, whereby a specification and request for quotas is issued to industry, 


and seal bid opening times are specified. Bids are 0) in accordance with 
provisions of ASPR, by seal bid committee, tga evaluation made by 
Chamberlain Manufacturing Corporation, and a/recommendation made to the 
Government for award of contract. After Government evaluation and concur- 
rence, award is then made by Chamberlain Manufacturing Corporation. 


Although the foregoing would suggest that formal advertising pro- 
cedures are in effect, we were informally advised that Chamberlain 


does not disclose prices and reserves the right to discuss all aspects 
of responses received from offerors. In view of this advice, a decision 
by contracting officials to approve an award recommendation by 
Chamberlain should be guided by the general principles pertaining 
to contracts negotiated directly by the Government. In this connec- 
tion, the touchstone of federally negotiated procurements is articu- 
lated in 10 U.S.C. 2304(g), as follows: 

* * * proposals, including price, shall be solicited from the maximum number 
of qualified sources consistent with the nature and requirements of the supplies 
or services to be procured, and written or oral discussions shall be conducted 


with all responsible offerors who submit proposals within a competitive range, 
price, and other factors considered 


At this point, we must note that insofar as the first and second solic- 
itations are concerned, the record suggests a reluctance to utilize the 
negotiation right reserved by Chamberlain, particularly when con- 
trasted with the conduct of negotiations under the third solicitation. 

Turning now to the merits of the protest, the record contains a 
statement prepared by Chamberlain which outlines its view of the 
events leading up to Lombard’s protest, the pertinent portions of 
which are as follows: 


2. Selection of prospective sources was accomplished by Chamberlain a 
the use of Thomas Register, Mac Rae’s Blue Book, and the Conover Mast 
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Directories, coupled with Chamberlain’s experience in the forging field. * * * 
concerns were invited to submit sealed proposals by the close of business Octo- 
ber 25, 1968, with opening set for October 28, 1968. 


* * * * * * * 


8. Proposals were received from Lombard Corporation of Youngstown, Ohio 
and Verson Alisteel Press Company of Chicago, Illinois. Both proposals were 
preceded by telegram bids dated October 25, 1969. Formal proposals dated 
October 25, 1969 from Lombard and October 29, 1969 from Verson were received 
by Chamberlain. 


* * * * * * * 


5. The Lombard bid price was viewed by Chamberlain Manufacturing Cor- 
poration as being extraordinarily low. In response to Chamberlain Manufaetur- 
ing Corporation’s telephone request, Lombard provided by letter dated Novem- 
ber 6, 1968 and received November 11, 1968, its background of past perform- 
ances. In the interim, considering that the Government’s own cost estimate for 
the system was [substantially higher than Lombard’s price], together with 
experience in recent press procurements, Chamberlain Manufacturing Corpora- 
tion believed there was cause to investigate further. As a result a Dun and 
Bradstreet report was requested and received by Chamberlain Manufacturing 
Corporation on November 4, 1968, The report only amplified Chamberlain’s 
doubts of financial responsibility. 

6. Chamberlain Manufacturing Corporation, realizing the importance of the 
presses to its own production needs and, more important, to the future needs 
of the Government, was not willing to commit a contract of the size contem- 
plated until there was sufficient assurance of responsibility. Consequently, on 
November 14, 1968, in a letter to the [contracting officer’s representative] at 
Scranton Army Ammunition Plant Government guidance was requested. In 
response, the Government requested the [Defense Contract Administration Serv- 
ices Office (DCASO)] in Akron to perform a pre-award survey of the Lombard 
Corporation. The survey dated December 17, 1968 recommended no award. 

7. Chamberlain Manufacturing Corporation was advised on December 17, 1968 
of the pre-award survey results, which advice was formalized in a letter dated 
December 26, 1968 from the Contracting Officer’s Representative to Chamberlain. 
The letter requested further that no award be made to Lombard and that 
resolicitation be effected. 

8 On December 18, a notice of rejection was mailed to Verson. A search of 
the Chamberlain files does not reveal that a rejection notice was dispatched to 
Lombard, although there is little doubt that.such was the intent. Chamberlain 
must, therefore, conclude that through its own inadvertence, Lombard was not 
notified of the bid rejection. 

9. On December 19, 1968 a letter notice of intent to resolicit bids was sent to 
eight (8) sources. Lombard was not included in the list of solicitees. On Jan- 
uary 23, 1969, formal bid packages were submitted to eight (8) sources. The 
return date for bids was established as February 28, 1969. Lombard was pre- 
cluded from bidding in this second solicitation because of the pre-award findings 
of DCASO. Chamberlain Manufacturing Corporation, exercising its judgment 
as an’ independent contractor, felt that to solicit Lombard again would be an 
imprudent act, particularly after the Government pre-award survey recom- 
mended no award and, too, after the Government requested specifically that no 
award to Lombard be made. 

10. The second solicitation resulted in the following responses : 


Of the five (5) bids received, two (2) were not to specification, two (2) were 
closest to specification and one (1) was in accordance with the specification. 


The record supports the conclusion to be drawn from Chamberlain’s 
chronology : the Government directly participated in the decision to 
reject Lombard’s proposal and to exclude it from participation in the 
resolicitation. In this connection, the actions taken by the contracting 
officer’s representative, and the reasons therefor, are outlined in his 
statement as follows: 
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4. Upon receipt of request for assistance from Chamberlain Manufacturing 
Corporation, I requested a preaward survey be conducted by DCASO in Akron, 
Ohio. Upon notification from DCASO that the survey was unsatisfactory, a 
decision was made by me to advise Chamberlain Manufacturing Corporation to 
make no award. This decision was based on three factors. 

a. Severe difference in quotes received from two vendors. 

b. The unsatisfactory preaward survey. 

ec. The opinion that two quotes did not offer sufficient competitive bidding in 
a procurement of this magnitude. 

5. I, therefore, requested Chamberlain Manufacturing Corporation, to prepare 
new specifications, with slight modifications and resubmit to industry. These 
modifications pertain to the elimination of a fire retardant oil requirement and 
an increase in the structural requirements of one press. To obtain adequate bids, 
Government assistance was offered, and utilized, in soliciting new quotes. 


Key, of course, to Lombard’s exclusion is the negative preaward 
survey. While Chamberlain suggests that it was “exercising its judg- 
ment as an independent contractor” in not soliciting Lombard, it was 
guided by the negative DCASO preaward survey and the specific 
request that no award be made to Lombard. Moreover, it is not main- 
tained that Chamberlain’s decision not to resolicit Lombard was with- 
out the approval of the responsible Government officials, for, as the 
contracting officer’s representative states, “Government assistance was 
offered, and utilized, in soliciting new quotes.” Thus, we believe that 
the exclusion of Lombard cannot be justified by attributing it solely to 
an exercise of discretion by Chamberlain. 

We further believe that exclusion on the basis of the preaward 
survey was improper. This view was expressed by representatives of 
our Office during the conference on July 9, 1969. In this connection, 
the import of the survey is, in our opinion, correctly summarized by 
Lombard’s counsel in a letter of June 16, 1969: 

The report of the Industrial Specialist * * * found that Lombard is technically 
capable, has a satisfactory performance record, and is current on two other 
Government contracts. Nevertheless, [the] over-all recommendation was for no 
award because at the time of the survey Lombard had no firm quotes from 
vendors and could not state which subcontractors would be utilized. Similarly, 
the engineering evaluation * * * found that Lombard’s proposed system met 
the requirements of the specification, that Lombard is technically capable of 
providing engineering for the proposed system, but that the producing subcon- 
tractor was not known at that time. Finally, the Pre-Award Monitor * * * found 
that Lombard has an adequate technical and design staff and that Lombard’s 
subcontractors currently being utilized for present Government procurement are 
satisfactory, but that since Lombard proposed no subcontractors for production 
and since no firm quotes were aypllagio for materials or parts, no award was 
recommended. 

The survey, then, evidences the lack of a firm price and the failure 
to make firm commitments with Lombard’s proposed subcontractors. 
The record further suggests to us that Lombard’s quote was the result 
of a business judgment, the validity of which was protected to some 
extent by the price escalation provision covering labor and materials 
contained in its proposal. Further, counsel’s letter of June 16 alleges 
that the price differential between the Lombard and Verson quotes 
results from: 
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* * * Lombard’s having employed a much less expensive accumulator pump 
system approach. Verson utilized a direct pumping approach. Lombard’s approach 
required the use of twelve pumps for a total output of 1,416 gallons per minute 
and three 400 hp motors and starters for a total of 1,200 hp. In his pre-award 
evaluation report, the Government engineer specifically noted that Lombard 
chose the central pump-accumulator configuration “in order to eliminate the 
need for many pumps and motors.” * * * To accomplish the same work, Verson’s 
approach required eighty-eight pumps for a total output of 9,504 gallons per 
minute and forty-four 300 hp motors and starters for a total of 13,200 hp. * * * 


This would appear to offer a partial explanation for Lombard’s 
low price, as is apparently recognized by Chamberlain in its letter of 
December 18, 1968, to Verson, when it stated that the rejection of 
Verson’s proposal was “influenced * * * by the fact that [its] pricing 
was ,based on direct pumping and far out of line with accumulator 
press prices,” 

We do not question Chamberlain’s judgment that Lombard’s price 
was unreasonably low, and, certainly, the preaward survey confirms 
the lack of price definition. Nevertheless, the defects revealed by the 
survey suggest negotiation to remove the doubt, rather than exclusion 
from the subsequent resolicitation. 

Moreover, the propriety of Lombard’s exclusion is even more ques- 
tionable since, as Chamberlain acknowledged in its letter of Novem- 
ber 14, 1969, requesting Government assistance, Lombard’s proposal 
“seam[ed] to be technically competent.” Further, the merit of its 
approach is recognized by the fact that the second solicitation ex- 
pressly drew attention to the accumulator pump approach proposed 
by Lombard as an acceptable method of meeting the intended require- 
ment. Here, we note that Lombard has quite understandably viewed 
this specification modification as a further indication of the unfairness 
of its exclusion. 

Our objections to the exclusion of Lombard were voiced at the 
conference of July 9, 1969. In addition, we questioned the adequacy 
of the solicitations, particularly from the standpoint of eliciting suffi- 
cient informational responses from proposed sources to permit. evalu- 
ation. In view of our doubts in this regard, we could interpose no 
objection to the suggestion by Chamberlain and Army representatives 
that cancellation and resolicitation would be the most appropriate way 
of correcting the specifications, permitting Lombard’s participation, 
and recognizing the changed circumstances since the filing of Lom- 
bard’s protest. 

By. letter dated February 27, 1970, Chamberlain, at our request, 
formally indicated the reasons, suggested by the record, for requiring, 
in its judgment, resolicitation, as follows: 

First: The requirement grew from two (2) press lines (6 presses) to three 
(3) press lines (9 preases). This increase of 50% in the requirement led 
Ohamberlain to believe that’ the best interests of the government would be best 


subgerved by again reviewing the procurement and obtaining the widest of 
competition. 
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Secondly: During the period of resolicitation under RFQ-MP-X-2709/10 
dated January 24, 1969, Industry response indicated that the fullest of com- 
petition had not been effected. At that time the specification was limited to 
presses of a hydraulic type. Two companies submitted alternate bids to provide 
a mechanical type press to perform a dual operation (cabbage and pierce). 
Such a system would reduce the press line configuration from three (3) presses 
per line to two (2) presses per line. Also, the suggested mechanical press 
system appeared to offer a break-through in the hot forging process, particularly- 
in the area of speed of operations and minimization of ancillary equipment 
with their attendant maintenance problems. Again, Chamberlain viewed this 
development as an opportunity to widen the total competitive base by including 
that part of industry most knowledgeable in mechanical press construction.* * * 

Thirdly: As a result of the first and second solicitations on October 1, 1968, 
and January 24, 1969, respectively, it became evident to Chamberlain that the 
specifications as written were inadequate to assure such technical response from 
industry as to permit a total and objective evaluation prior to award. Although 
the specifications provided basic functional and other technical requirements, 
it lacked totally specific guideline requirements for technical proposal submission 
so as to permit necessary objective evaluation. 

The systems being procured are not an off-the-shelf type of equipment. Each 
system is, generally, specially designed for the task to be accomplished. Engi- 
neering wise design and technical approach may vary greatly. Only through a 
detailed technical proposal such as envisioned in the ultimate and last specifica- 
tion, may the government, through Chamberlain, be assured that a procurement 
of this magnitude will provide the desired result, namely, mass production of 
forgings at specified production rate. 


The third solicitation was designed to require the detail which 
Chamberlain determined to be necessary to permit objective evalua- 
tion. The requirements of the solicitation are summarized in a letter 
dated January 23, 1970, from Chamberlain, as follows: 


The specification and the request for proposal is so structured as to permit 
industry to submit proposals on various alternatives as follows: 

1. A three (3) press system consisting of three (3) separate hydraulic presses 
to perform cabbage, pierce, and draw operations. 

2. A two (2) press system consisting of one (1) mechanical press to perform 
the cabbage and pierce operations and one (1) hydraulic press to perform the 
draw operation. 

3. A two (2) press system consisting of (1) hydraulic press to perform the 
cabbage and pierce operations and one (1) hydraulic press to perform the draw 
operation. 

The specification set forth specifically certain physical, dimensional and 
functional requirements. In addition, the specification set forth a series of 
technical and pricing data requirements to be submitted by each offeror. In 
summary, and identified to each paragraph, the specification required that each 
proposal contain technical descriptions, information and affirmations as relate 
to the areas in the various sections, as follows: 


PARAGRAPH 1 
The physical, dimensional and functional requirements for hydraulic presses. 


PARAGRAPH 2 
The physical, dimensional and functional requirements of a mechanical press 
to perform the cabbage/pierce operations. 


PARAGRAPH 8 
Parameters related to tooling requirements for each press system proposed. 


PARAGRAPH 4 
Parameters related to handling and transfer equipment for each press system 


proposed. 
NOTE: The specification further required that each offeror separately price 
various items and sub-items under Paragraphs 3 and 4 above. 
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PARAGRAPH 6 

Complete descriptions related to press construction, proposed shuttle design, 
hydraulic equipment, motors, electricals and other controls including such items 
as dimensional, functional and weight data. 

In addition to the foregoing, the specifications, under a general heading “General 
Prospectus,” provides : 

1. That the offeror submit eleven (11) separate items of price and delivery 
data on a pricing summary format furnished with the solicitation. These eleven 
(11) items, with the related subitems total 89 lines of pricing data. 

2. Approximately twenty-five (25) separate items related to general require- 
ments, informational data and instructions. 

As we have indicated, Lombard’s proposal in response to this 
solicitation was determined by Chamberlain to be nonresponsive for 
failure to provide the detailed technical and pricing responses. Such 
determination has been concurred in by responsible Army officials. 

Counsel for Lombard in its letter of February 11, 1970, maintains 
that “from a recognized standard of good practice in the design of such 
industrial systems, the minute detail insisted upon by Chamberlain [in 
the third solicitation] is overreaching and a well-laid trap to eliminate 
Lombard as a responsive bidder on the third solicitation,” and suggests 
in its letter of March 17, 1970, that “The kind of detail demanded * * * 
is that which is customarily resolved after award.” In support of its 
contention, counsel refers to the brevity of the first. two solicitations 
which, as counsel emphasizes, are eight pages long. Also, counsel has 
included in the record two recent solicitations for the same general 
type of equipment, one issued by the Department of the Air Force and 
the other by a commercial source, which are equally brief in content. 

As you know, our Office is not in a position to render the techni- 
cal judgment required to resolve the issues raised by Lombard. This is 
a matter appropriately within the purview of the responsible procure- 
ment officials. It may be that industry practice is marked by the 
informality suggested by counsel for Lombard; nevertheless, such 
practice does not restrict the prime contractor from requiring sufficient 
information in responses to its solicitations so that the prime con- 
tractor may determine whether the equipment proposed offers a 
reasonable expectation of meeting the intended requirement prior to 
award. Indeed, this is the policy governing direct Federal procure- 
ment. Of. 42 Comp. Gen. 17 (1962); ASPR 3-804. Chamberlain has 
maintained that the technical detail required by the third solicitation 
was necessary to make the foregoing determination. We view the 
concurrence of the responsible procurement officials in the rejection 
of Lombard’s proposal as affirmation that the required detail which 
Lombard failed to provide was a material requirement. In such cir- 
cumstances, we have recognized, generally, that if reasonable efforts 
to obtain the detailed technical information required have proven to 
be unsuccessful, a refusal to consider the proposal further is not 
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objectionable. C7. 39 Comp. Gen. 490 (1959) ; B-154848, September 11, 
1964; B-160330, May 8, 1967. 

With this in mind, we turn now to a consideration of negotiation 
procedures employed by Chamberlain in the third solicitation, and 
particularly the opportunity afforded Lombard to comply with the 
solicitation requirements. The record indicates that under Chamber- ~ 
lain’s procurement plan each offeror was extended the right of site 
visit prior to proposal submission. After opening and review of pro- 
posals, each offeror was scheduled to visit the plant on separate days 
to negotiate the technical aspects of the proposals. Such discussions 
included clarifications of technical deficiencies and omissions. There- 
after, each offeror was given 1 week for formal response to confirm its 
answers or revise its technical data to meet the specification pre- 
requisites. Chamberlain in its letter of February 27, 1970, advises that, 
with the exception of Lombard, “all other proposals received, as finally 
negotiated, did comply with the detailed requirements for submission 
of technical information.” 

With respect to Lombard’s response to the third solicitation, a memo- 
randum dated December 11, 1969, from Chamberlain’s Manager of 
Plant Modernization, which was made available to counsel for 
Lombard, relates the consideration accorded the Lombard proposal, 
and the negotiation procedures employed with greater specificity. From 
this account, it appears that on September 9, 1969, Chamberlain made 
a routine telephone call to each participant to determine if the proposal 
package was received, to inquire if there were any summary questions, 
to offer any assistance in any areas of inquiry, and to remind each of 
the September 19, 1969, closing date. This date was subsequently 
extended to September 26, 1969. On October 3, 1969, a form letter 
scheduling the negotiation conferences was sent to each participant. 
Lombard was originally scheduled on October 15, 1969, for one full 
day of negotiation. Lombard confirmed this date by telephone on 
October 6, 1969. Then, on October 9, Lombard requested that its ap- 
pointment be canceled and rescheduled, preferably October 24, 1969. 
Chamberlain agreed to modify its schedule to accommodate Lombard 
to the extent that the conference was rescheduled to October 17. 

Prior to this conference Chamberlain’s only other contact with 
Lombard was on September 29, 1969, to clarify Lombard’s pricing 
structure. "On September 30, 1969, a representative of Lombard re- 
sponded and provided a pricing formula to determine the cost of the 
systems proposed by Lombard.Chamberlain advises that the formula 
failed to yield the required information. In addition to failing to pro- 
vide the réquired pricing breakdown, Lombard failed to provide the 
required technical information; instead, it advised that it intended to 
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meet the specifications and to this end made a blanket offer to comply 
with the specifications. In our view, the blanket offer of compliance 
need not be regarded as curing the informational deficiencies in the 
Lombard offer. 39 Comp. Gen. 490 (1959). 

During the negotiation conference with Lombard, the deficiencies 
in its proposal were discussed, and verbal responses were given by 
Lombard to questions prepared by Chamberlain. At the conclusion of 
the conference, a copy of the conference questionnaire was given 
Lombard’s representatives, together with several copies of the third 
solicitation’s 2-page pricing summary. Lombard was advised to execute 
written confirmation of all verbal information given during the confer- 
ence, to provide any other information requested by the specifications 
and to duly execute the required pricing summary. Significantly, 
Lombard was further advised that in order to qualify for further con- 
sideration, its response letter must be received within 1 week from the 
date of the conference. 

In response, counsel in its letter of March 25, 1970, maintains that: 
“Lombard’s clear understanding at the conclusion of that meeting was 
that it had satisfied Chamberlain as to the detail required for the speci- 
fications except for certain specific replies which were subsequently 
forwarded in writing to Chamberlain on October 23, 1969.” But 
Lombard’s subsequent response letter of October 23 was apparently not 
received until after the October 24 deadline. Nevertheless, the letter 
was considered and, after evaluation, it did not, in Chamberlain’s view, 
provide the information promised. Thereafter, Chamberlain in a tele- 
phone conversation on October 28 advised Lombard of the deficiencies 
in its proposal. This resulted in Lombard’s submission of a further 
revision by letter dated November 14, 1969, which submission, counsel 
suggests, was authorized by Chamberlain’s representative. Chamber- 
lain, however, considered the submission to be untimely and without 
technical support. 

In the absence of sufficient evidence to the contrary, we are not in a 
position to adopt Lombard’s understanding of the conference of Octo- 
ber 17 or the telephone conversation of October 28. Moreover, as we 
have indicated, we may not determine the technical adequacy of Lom- 
bard’s response letter of October 23. We can conclude, however, that 
Lombard was afforded a complete opportunity to compete, and that it 
was not prejudiced by Chamberlain’s conduct of negotiations. 

Accordingly, if responsible procurement officials are satisfied that 
the informational defects in the Lombard proposal, as negotiated, are 
of such substance that no reasonable assurance exists that Lombard 
would furnish equipment meeting the solicitation requirements, 
Chamberlain’s rejection of Lombard’s proposal would not be improper. 
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We would appreciate advice as to ultimate disposition of this matter. 
A copy of this decision is being furnished to Lombard’s counsel of 
record. 


[B-168880] 


Appropriations—Restrictions—Legal Education 


The tuition charges for the legal education of ROTC cadets enrolled during the 
academic year 1968-1969 under 10 U.S.C. 2107, fall within the prohibition in 
section 517 of the Department of Defense Appropriation Act for 1969 and, there- 
fore, payment of the charges is precluded, even though the prohibition and its 
implementing regulation, paragraph 22-900 of the Armed Services Procurement 
Regulation, was approved after the cadets were enrolled. The restriction against 
the payment of tuition fees for legal training first appeared in the Department of 
Defense Appropriation Act for fiscal year 1953, and the exclusion in that ‘act of 
students in ROTC units was removed in the 1954 act, and the authority in 10 
U.S.C. 2107(c) to pay the expenses of ROTC cadets eligible to participate in 
educational assistance programs does not exempt the cadets from the legal train- 


ing restriction contained in the annual Department of Defense appropriation acts, 
including the 1969 act. 


To Captain Paul E, Hughes, Department of the Air Force, April 8, 
1970: 


Further reference is made to your letter of January 7, 1970 (file 
reference BCAF), with attachments, requesting an advance decision 
as to the propriety of making payment on several vouchers covering 
tuition charges for legal education of ROTC cadets enrolled during 
the academic year 1968-1969 (September-June) under section 2107 of 
Title 10, U.S. Code. Payment of such charges is questioned because of 
the prohibition in section 517 of the act of October 17, 1968, Public Law 
90-580, 82 Stat. 1132. Your request was forwarded here under date of 
January 22, 1970, by Chief, Contractual, Accountability, and Admini- 
stration Systems Branch, Directorate of Accounting Operations, Head- 
quarters Air Force Accounting and Finance Center, Denver, Colorado. 

The restriction against the use of appropriated funds for payment 
of tuition for legal training, which you cite, is contained in section 517 
of the Department of Defense Appropriation Act for the fiscal year 
ending June 30, 1969, Public Law 90-580, 82 Stat. 1132, approved 
October 17, 1968, which provides as follows: 

None of the funds provided in this Act shall be available for training in any 
legal profession nor for the payment of tuition for training in such profession: 


Provided, That this limitation shall not apply to the off-duty training of military 
personnel as prescribed by section 521 of this Act. 


Section 521 referred to in section 517 provides that: 


No appropriation contained in this Act shall be available for the payment of 
more than 75 per centum of charges of educational institutions for tuition or 
expenses for off-duty training of military personnel, nor for the payment of any 
part of tuition or expenses for such training for commissioned personnel who do 
not agree to remain on active duty for two years after completion of such 
training, 
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If we hold that the restriction in section 517 is applicable to tuition 
charges for legal education of ROTC cadets enrolled during the 
academic year 1968-1969 (September-June), you ask whether we 
would “object to payment of these claims due to a misunderstanding 
and delay in publishing appropriate directives to effect congressional 
limitations imposed in appropriation acts.” 

You say that the invoices (received with your letter) are from six 
civilian institutions representing claims for legal education tuition 
charges of seven cadets who were accepted and enrolled in the advanced 
ROTC program as authorized in 10 U.S.C. 2107. You further state 
that while section 517 of the Department of Defense Appropriation 
Act for the-fiscal year 1969 implies prohibition of legal training for 
ROTC cadets, that act was not approved until October 17, 1968, or 
1% months after the students were enrolled in the ROTC program. 
You refer to paragraph 22-900, Armed Services Procurement Regu- 
lation, which you say first prohibited payment of funds for legal 
training effective September 1968, and that similar restrictions are 
contained in the January 1969 regulations, 

Concerning the provision in the Standard Educational Services 
Contract that “No change to or termination of this contract shall 
affect any students enrolled prior to the effective date of such action,” 
you say that claims are for the academic year 1968-1969, and that 
students were accepted and enrolled by official orders during 
September 1968. 

As a possible basis for justifying payment of the claims, you point 
out (a) that the students were enrolled under a valid contract prior 
to knowledge and effective date of Armed Services Procurement 
Regulation changes; (b) that historically, students have been per- 
mitted to continue training if enrolled prior to the changes in policy ; 
(c) that Congress did not intend to deny tuition for legal training 
for ROTC students enrolled under the ROTC Vitalization Act; and 
(d) that if the 1969 fiscal year Appropriation Act is construed to 
prohibit the payment of tuition for legal training for ROTC mem- 
bers, such act would have been retroactive to July 1, 1968, and would 
deny students the precedent for continuing or completing training. 

As pointed out by you, the restriction against payment of tuition 
fees for legal training was first incorporated in the Department of 
Defense Appropriation Act for the fiscal year ending June 30, 1953, 
Section 636 of that act, 66 Stat. 537, restricted payment of appropri- 
ated funds for training in any legal profession or for the payment of 
tuition for training in such profession in excess of 20 persons per 
year, “exclusive of students in ROTC units.” Section 636 further 
provided that nothing contained in that act should prohibit persons 
then attending law courses from completing same. 
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A review of the legislative history of the 1958 Appropriation Act 
discloses that the restriction against the use of appropriated funds 
for “training in any legal profession” and the payment of tuition 
for training in such profession was intended to prohibit the training 
of individuals for the purpose of qualifying them as lawyers. See 
enclosed copy of our decision of July 29, 1959, 39 Comp. Gen, 58, 
for a discussion of the legislative history of section 636 (originally 
designated as section 637 in the House bill, H.R. 7391, 82nd Congress). 

The Department of Defense Appropriation Act for the fiscal year 
1954, 67 Stat. 336, not only continued the legal training restriction as 
provided in section 633, but deleted the exemption of students in 
ROTC units. That section further provided that “nothing contained 
in this Act shall prohibit persons now attending law courses from 
completing same.” We have been unable to determine from the legis- 
lative history of the 1954 Appropriation Act why it was concluded 
that students in ROTC units should no longer be exempt from the 
legal training restriction. It is noted that the Senate Committee on 
Appropriations recommended the change in the language of section 
633, as passed by the House, which deleted the exemption relating to 
students in ROTC units. See page 10 of S. Rept. No. 601 to accompany 
H.R. 5969 which became the Department of Defense Appropriation 
Act of 1954. 

The legal training provision in section 724 of the Department of 
Defense Appropriation Act, 1955, 68 Stat. 355, removed the restriction 
against the use of appropriated funds for training in any legal pro- 
fession so far as concerns “off-duty training” of military personnel 
as prescribed by section 730 of that act. 

Similar provisions in sections 517 and 521 of the Department of 
Defense Appropriation Act, 1961, 74 Stat. 352, 353, were construed in 
a case involving a proposal to pay a portion of the law school tuition 
for selected graduates in the ROTC program who would be appointed 
officers in the Regular Army, be granted excess leave without pay and 
allowances and be permitted to attend law school at their own expense 
and we said in our decision of March 10, 1961, 40 Comp. Gen. 505, 507, 
that the term “off-duty training” contemplates a member being in an 
active military status, performing regular duty attendant to such 
status and contemporaneously furthering his education on his own 
time while not engaged in military duties. We concluded that the 
off-duty training exemption to the prohibition against using appro- 
priated funds for training in any legal profession was not applicable 
in the situation there stated. This decision would seem to be equally 
applicable to the ROTC students described in your submission. 

The savings clause in section 636 of the 1953 Appropriation Act, 
which provided for the continuation of legal training for those per- 
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sons then attending law courses and paid for from appropriated funds 
terminated with the fiscal year ending June 30, 1957 (section 619, 
70 Stat. 471). 

Under section 2107(c) of Title 10, U.S. Code, which was added 
by section 201 of the Reserve Officers’ Training Corps Vitalization 
Act of 1964, 78 Stat. 1063, the Secretary concerned is authorized to 
pay all expenses for ROTC cadets who are eligible to participate in 
the financial assistance program, including tuition, fees, books, and 
laboratory expenses. You state that this provision of law “does not 
exclude candidates because of any degree program.” 

We find nothing in the law or the legislative history of the Reserve 
Officers’ Training Corps Vitalization Act of 1964 which would war- 
rant a conclusion that Congress intended to exempt ROTC students 
from the legal training restriction contained in the annual appropria- 
tion acts for the Department of Defense, including section 517 of the 
1969 act. Had Congress so intended, we believe appropriate language 
would have been used to express such intention. 

The fact that Public Law 90-580 was enacted into law (October 17, 
1968) 114 months after the students were enrolled in the ROTC pro- 
gram affords no basis for concluding that the legal training restriction 
provision was not in existence when the students enrolled. In this 
connection, see section 101(b) of the Joint Resolution, Public Law 
90-366, dated June 29, 1968, 82 Stat. 275, making continuing appro- 
priations for the fiscal year 1969, and for other purposes. The legal 
training restriction applicable on June 30, 1968, continued to be in 
effect and was carried forward into the 1969 fiscal year Appropriation 
Act upon the enactment of Public Law 90-580. As indicated above, 
the precedent, if it be that, for continuing or completing legal training 
for those persons then attending law courses terminated with the fiscal 
year ending June 30, 1957. 

The fact that it was not until September 1, 1968, that the Armed 
Services Procurement Regulation, paragraph 22-900 (added by Re- 
vision No. 30), included a provision prohibiting payment of appro- 
priated funds for training in any legal profession affords no basis 
for authorizing payment contrary to an express provision in the law 
which had been reenacted annually for a number of years. 

Since, in 1954, Congress saw fit to remove the exemption afforded 
students in ROTC units from the legal training restriction and has 
continued substantially the same language in subsequent Department 
of Defense appropriation acts enacted to date, it is our view that in 
the absence of some other specific statutory authority, ROTC students 
pursuing degrees in law, as indicated in your submission and enclosures, 
fall within the prohibition in section 517 of the Department of De- 
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fense Appropriation Act, 1969, so as to preclude payment of their 
tuition fees from appropriated funds. 

Accordingly, payment on the vouchers is not authorized and the 
vouchers and supporting papers wil! be retained here. 


[B-169372] 


Sales—Bids—Discarding All Bids—After-Discovered Need for 
Property 

The fact that the Government determined the inventory on hand upon termination 
of a eontract was surplus to its needs and authorized the contractor to dispose of 
the inventory, does not preclude the Government, the real party in interest, from 
asserting an after-discovered need for the property and withdrawing it from sale 
for use under another contract. The rule that a contracting officer not only 
has the right to reject all bids when a procurement is no longer needed or wanted 
but would be derelict in his duty if he failed to do so, should be followed when a 
need arises for surplus property advertised for sale, as a determination to dispose 
of surplus property does not constitute a representation that no need exists or 
may not subsequently arise for the property. 


To Firestone Equipment, Inc., April 8, 1970: 

Pursuant to the request made in your letter dated February 20, 1970, 
to Batesville Manufacturing Company (BMC), your protest against 
the withdrawal of items 25, 26, 29, and.33 from: BMC sale No. BMC 
69-002 has been forwarded to our Office for review and decision. The 
property covered by the sale is reportedly owned by the United States, 
having been generated under a cost-plus-fixed-fee production contract 
with the Government. Accordingly, this coutractor-conducted sale is 
a tripartite matter. However, as the Government is the real party in 
interest, we will consider the sale as if it were conducted directly by the 
Government. 

It appears that an Air Force contract with BMC was terminated 
in mid-1969. Part. of the termination inventory was submitted to the 
Dallas regional office of the Defense Contract Administration Services 
(DCAS) ; this portion of the inventory was special tooling. On Au- 
gust 1, 1969, DCAS initiated 30-day first phase utilization screening. 
There was no indication of a requirement for this property. Therefore, 
DCAS commenced 60-day second phase screening on September 2, 
1969. This phase of utilization screening was also completed without 
discovery of a governmental requirement for any of the subject 
property. 

In view of these negative responses, the DCAS property disposal 
officer (PDO) on November 21, 1969, authorized BMC to dispose of 
the property in a contractor-conducted sale. Pursuant to this author- 
ization, BMC issued invitation for bids No. BMC 69-002 on December 
8, 1969, with opening of bids scheduled for 10 a.m., January 8, 1970. 
When bids were opened at the appointed time, Firestone’s was revealed 
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to be the highest received with respect to items 25, 26, 29, and 33, as 
well as a number of other items. The prices bid on items 25 and 26 
(each described as a “Blow Mold System & Details”) were $8,368 for 
each system, Firestone bid $18 on item 29, “Spare Parts & Tooling for 
Blow Mold System, Items 25 & 26.” On item 33, a water softener, your 
bid price was $138. 

The abstract of bids was forwarded to the PDO, and it was received 
in his office late in the afternoon of January 12, 1970. The PDO has 
reported that on January 13 and 14, 1970, he and other DCAS plant 
clearance personnel were away from the office attending a plant clear- 
ance seminar. It is further reported that during these 2 days, officials 
of Picatinny Arsenal attempted to contact the PDO. The statement 
by the PDO discloses these additional facts: 


Mr. D. G. Ellington, Picatinny Arsenal, Dover, New Jersey contacted the 
Property Disposal Officer by telephone 15 January 1970 to advise that the 
Arsenal had a requirement for some of the automated assembly machines at 
Batesville Mfg. Co. if they were still available. He also asked if APSA [Ammuni- 
tion Procurement and Supply Agency], Joliet had screened the items as he knew 
that they also had requirements for this type equipment. Mr. Ellington was ad- 
vised that the property had already been through screening, including APSA, 
who had notified this office they had no requirements for the equipment. Mr. 
Ellington was further advised that the property was in a sale on which the Prop- 
erty Disposal Officer’s approval of awards to successful bidders was pending at 
the time. He requested time to review their requirements against the items pend- 
ing award. He was then advised that this involved termination inventory that 
must be removed as soon as possible to preclude accrual of storage charges. The 
Property Disposal Officer suggested to Mr. Ellington, however, that approval of 
awards would be delayed until 21 January 1970, if he would send a Picatinny 
Arsenal tooling engineer to physically sight the equipment not later than 19 
January 1970 in order to be able to furnish us their firm requirements by 21 
January 1970. Mr. Ellington coordinated this suggestion with management and 
called back later in the day to advise that their representative would arrive at 
the contractor’s plant Monday, 19 January 1970 to sight the equipment. 

Mr. Paul Packard, DCASR, Dallas Deputy Director, was contacted via tele- 
phone 21 January 1970, by Mr. F. C. June, Jr., Deputy Chief, Control Division, 
APSA, Joliet, Illinois who requested that APSA be given an opportunity to re- 
screen the equipment against their requirements before awards were approved 
to the successful bidders. Mr. Packard then discussed the subject with the 
DCASR Dallas, Deputy Director of Contracts, Chief of the Industrial Material 
Support Division, and the assigned Property Disposal Officer. Following a briefing 
by the Property Disposal Officer on the current status of the sale, and the impor- 
tance of removing the property from the contractor's premises as soon as possible, 
Mr. Packard stated that even though APSA had already screened the equipment 
with negative results, they should be given another opportunity if they now 
had requirements. Accordingly, he directed that approval of awards be delayed 
pending rescreening by APSA and that we (personnel indicated above) contact 
Mr. June by telephone conference to arrange a realistic time cycle for accomplish- 
ment of this action. The designated personne) (Messrs. G. E. Carlson, C. E. Hamil- 
ton and M. D. Lewis respectively) plus Mr. John Lyga, Termination Officer, con- 
tacted Mr. June by telephone conference 21 January 1970 and agreed to a 
31 January 1970 date for APSA to rescreen the property and furnish their re- 
quirements to this office. Additional copies of all applicable inventory schedules 
were air mailed to Mr. June, at his request, immediately following our telephone 
conference. The Property Disposal Officer received a telephone call from Mr. June 
29 January 1970 requesting an extension until noon 4 February 1970 to complete 
sereening of the property for requirements. He stated that the additional time 
was needed to permit a visit to“the contractor’s plant for physical inspection of 
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the equipment by Government Arsenal and Defense Contractor personnel. He was 
advised by the PDO that due to the extreme urgency of removing the property 
from the contractor’s plant, no extension could be granted unless agreed to by 
the Termination Contracting Officer. Mr. Lyga was asked to join the conversa- 
tion and it was agreed the extension would be approved based on the condition 
that APSA would furnish the PDO advance telephone information of their firm 
requirements not later than noon 4 February 1970. Mr. Clyde Miller, APSA Repre- 
sentative, and Team Captain of the DOD and Defense Contractor personnel visit- 
ing the contractor’s plant to inspect the property, called me from Batesville Mfg. 
Co. plant 4 February 1970 and furnished the firm requirements, including the 
various destinations for the shipments. 

The Property Disposal Officer furnished Batesville Mfg. Co. verbal approval of 
awards via telephone the afternoon of 4 February 1970 for Sale BMO 69-002, 
Item Nos. 3, 4, 21, 22 and 32. Contractor was also notified that the high bids on 
all other Sale Item Nos. were rejected since the property had been selected for 
transfer to other Department of Defense programs. This verbal notification was 
confirmed by letter 5 February 1970. * * * 

The essence of your protests, as detailed in your letter of Febru- 
ary 20, seems to be that upon completion of the screening process con- 
ducted by DCAS, which uncovered no governmental needs for items 
25, 26, 29, and 33, and after the receipt of bids from private concerns 
on the property, the Government in this contractor-conducted sale was 
precluded from thereafter asserting a need for the property, withdraw- 
ing it from the sale, and devoting it to use under another Government 
contract. ; 

We cannot assent to such a proposition. It is to be noted initially 
that invitation BMC 69-002 specifically provided that “The right is 
reserved to reject any or all bids.” Moreover, it is well established that 
an invitation for bids does not import an obligation to accept any 
of the bids received, including that one which is most advantageous to 
the Government and which therefore is appropriate for acceptance 
under the applicable procurement statute (10 U.S.C. 2305). See, ag., 
B-168557, January 23, 1970. Subsection (c) of the cited statutory 
provision explicitly states that all bids may be rejected if such action 
is determined to be “in the public interest.” In our decision 17 Comp. 
Gen. 554 (1938), to which we have frequently adverted in subsequent 
decisions of our Office, we remarked at pages 559 and 560: 

* * * and certainly it cannot be conceded that a public officer, acting for the 
general welfdre, is bounded to accept a bid, where he determines that the public 
interest would be served by a rejection of all bids * * * 

The authority of Government contracting officers to reject all bids 
is clearly conditioned upon a determination that the public interest 
would be served thereby. However, our review of such determinations 
is restricted to ascertaining whether the administrative officials acted 
in an arbitrary manner. In B—165463, March 13, 1969, we stated our 
position as follows: 

* * * it is clear that the question of whether to make an award or reject 


all bids is primarily a matter of administrative discretion. In the absence of 


clear proof of the abuse of such discretionary power, this Office will not object 
to such action. * * * 
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In B—-162914, January 30, 1968, we based our holding, that there was 
no abuse of discretion, on the well-established principle that “the Gov- 
ernment should not be compelled to make an award for an item or for 
quantities of an item which it no longer needs or wants.” We also 
observed in that decision that our Office had previously held that in 
such circumstances a contracting officer not only has the right to reject 
all bids, but would be derelict in his duty if he failed to do so. 

While the cited case involved a situation where the Government 
discovered that it did not have a need for the item for which it had 
invited and received bids, we see no necessary reason why our approach 
should be different in the converse setting where the Government re- 
jects bids on its property which has been ‘advertised for sale as surplus 
or excess on the basis of a subsequently discovered governmental need 
for such property. In B-144756, March 28, 1961, the General Services 
Administration (GSA) received bids on an Air Force plant which 
was intended for sale as surplus. None of the bids received came up to 
the appraised fair market value of the plant. In addition, shortly after 
opening, the Department of Defense advised GSA of a need for certain 
equipment available at the plant. Based on these two considerations, 
GSA rejected all bids. We denied the protest of the highest bidder 
because we found that the administrative determination had been made 
in good faith. Although the above decision is factually distinguishable 
from the instant matter in that there has been no representation that 
your bid price is inadequate, the decision does stand for the proposition 
that it is appropriate to take into account newly discovered govern- 
mental needs in deciding whether to reject all bids received pursuant 
to an advertised sale of property theretofore considered surplus. 

You rely on the fact that the administrative screening procedure 
did not bring to light any existing governmental need for this 
property. We believe that such reliance is misplaced and that an 
after-discovered need may be the basis for a rejection of your bid. 
To reach the result you have urged would require us to elevate a 
procedure adopted as an administratively convenient method of ascer- 
taining such needs to the level of a representation that, in fact, no 
such needs exist. There is no evidence that such a representation was 
intended, and we will not presume such an intent. Furthermore, even 
if such a representation were intended, it could not extend to any needs 
arising subsequent to the date of completion of the screening, and 
your justifiable reliance thereon would be correspondingly limited. 
Finally, your argument in any event amounts to an assertion of 
an estoppel; it is clearly established that estoppel does not apply 
against the Government. Utah Power and Light Co. v. United States, 


243 U.S. 889 (1917). 
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Since we find no abuse of discretion in this record, your protest 
must be denied. 


[B-148324] 


Military Personnel—Reservists—Death or Injury—Inactive Duty 
Training, Etc.—Disability Determination 3 


An Army reservist who while on weekend training left his post of duty for 
lunch and was involved in an automobile accident that seriously injured him, 
and he was found by a medical board to be mentally incompetent because of 
a brain injury, and by a physical evaluation board,as unfit for military duty, 
may be considered eligible for disability retirement if the Secretary of the 
Army determines the member’s disability is the proximate result of performing 
active or inactive-duty training within the meaning of 10 U.S.C. 1204(2). The 
broad authority granted to the Secretaries in 10 U.S.C. 1204 was not involved 
in the decisions of the Comptroller General concerned with 10 U.S.C. 6148(a)— 
the Meister case, 162 Ct. Cl. 667—and other similar statutes and, therefore, such 
decisions are not controlling in reaching determinations under 10 U.S.C. 1204, 
as well as 10 U.S.C. 1216, although they may be considered. 


To the Secretary of the Army, April 9, 1970: 

Reference is made to letter dated February 19, 1970, from the Acting 
Deputy for Reserve Affairs and Personnel Practices, requesting a 
decision whether, in the circumstances shown below, the disability of 
Private First Class Anthony J. Cerino; SSAN 182-40-0807, USAR, 
may be considered as the proximate result of performing active duty 
or inactive-duty training within the, meaning of 10 U.S.C. 1204(2) 
so as to entitle him to be retired for disability. 

It is reported that Private Cerino was on weekend training at Valley 
Forge General Hospital, Phoenixville, Pennsylvania, scheduled from 
7:30 a.m. September 6, 1969, to 4:00 p.m. September 7, 1969; that he 
left the hospital at about 11:30 a.m. September 7, 1969, in the company 
of two other enlisted men to get a sandwich; and that approximately 
15 minutes later the car in which he was a passenger skidded on a 
curve, the right side hit a utility pole and he sustained serious injuries, 
including brain damage. Although the men were not on pass, there 
was no established policy against leaving the post during lunch break 
in weekend training. 

It is further reported that an investigation has established that the 
injuries received by Private Cerino were incurred in line of duty; 
that a medical board determined that he is mentally incompetent 
because of brain trauma; and that a physical evaluation board has 
found him unfit for military duty because of physical disability. He 
thus appears to meet the requisites for retirement for disability pur- 
suant to 10 U.S.C. 1204, except that doubt is expressed as to whether 
his disability was the proximate result of performing active duty 
or inactive-duty training since he was absent from the military reser- 
vation for his own purposes at the time his injuries were sustained. 
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Accordingly, the matter has been referred to this Office for decision 
in accordance with 43 Comp. Gen. 412 (1963). 
It is provided in 10 U.S.C. 1204 in pertinent part that : 


Upon a determination by the Secretary concerned that a member of the 
armed forces not covered by section 1201, 1202, or 1208 of this title is unfit to 
perform the duties of his office, grade, rank, or rating because of physical 
disability resulting from an injury, the Secretary may retire the member with 
retired pay computed under section 1401 of this title, if the Secretary also 
determines that— 

(1) based upon accepted medical principles, the disability is of a perma- 
nent nature ; 

(2) the disability is the proximate result of performing active duty or 
inactive-duty training * * * 

Our decision 48 Comp. Gen. 412 (1963) concerned several questions 
as to the effect of the decision of the Court of Claims in the case of 
Meister v. United States, 162 Ct. Cl. 667 (1963), involving the right 
of a naval reservist to benefits under the provisions of 10 U.S.C. 6148 
(a) as the result of an injury sustained prior to entering on inactive- 
duty training, that is, whether the member was injured “while so 
employed” within the meaning of that statute. Provisions of law 
similar to those considered in that casé are contained in 10 U.S.C. 
3687 and 3721 with respect to members of the Army Reserve. See also, 
37 U.S.C. 204 (g), (h) and (i). Under the particular facts in the 
Meister case the court allowed the plaintiff’s claim but did not attempt 
to lay down a general rule. Accordingly, we concluded that that case 
should not be used as a precedent in any similar cases and said that 
any claim involving facts which might be viewed as coming within 
the purview of the Meister case should be forwarded to this Office 
for direct settlement. 

While what we have said in connection with cases arising under 
the law involved in the Meister case and other similar statutes may be 
given some consideration in reaching a determination under the provi- 
sions of 10 U.S.C. 1204(2), our decisions are not controlling in the 
matter since under that section, as well as 10 U.S.C. 1216, the Secretary 
concerned has been granted broad authority to make determinations 
with respect to retirement or separation of a military member for 
physical disability. Such broad authority was not granted in the law 
applicable to the Meister case. The following comments on the matter, 
however, may be helpful in making a determination in this case. 

In situations involving facts similar to those in the case of Private 
Cerino, relating to State Workman’s Compensation laws, it has been 
held that generally if an employee is injured while absent from em- 
ployment for lunch, the injury does not arise out of or in the course 
of employment. See Johannsen v. Acton Construction Company, 119 
N.W. 2d 826 (1963); Oline v. Nebraska Natural Gas Company, 131 
N.W. 2d 410 (1964) ; and Wills v. Standard Parts Service Company, 
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151 N.W. 2d 546 (1964). Also, it is the ordinary rule that accidents 
occurring on public highways away from the place of employment 
and outside regular working hours, do not arise out of and in the 
course of employment. See Patti v. Republic Aviation Corp., 248 
N.Y.S. 2d 978 (1964) and Shelton v. Standard Insurance Company, 
381 S.W. 2d 356 (1964). 

The law involved in this case, 10 U.S.C. 1204, was derived from 
subsection 402(c) of the Career Compensation Act of 1949, approved 
October 12, 1949, chapter 681, 63 Stat. 817. When that provision was 
under consideration in the congressional committees, there was some 
discussion as to the intent of the requirement that the injury be 
determined to be the proximate result of the performance of active 
duty, etc. That intent seems to have been clearly expressed in the 
following excerpts from pages 23 and 24 of S. Rept. No. 733, 81st 
Cong., 1st sess., to accompany H.R. 5007, which became the 1949 act: 


* * © As the bill passed the House of Representatives it had the word “direct” 
preceding the words “performance of active duty.” After an examination of all 
aspects of the problem the committee liberalized the bill by deleting the word 
“direct.” By this amendment, it is intended that an individual shali not be ruled 
ineligible for retirement pay simply because he might have been in a leave or 
liberty status or temporarily absent from his immediate job. This position on 
the part of the committee represents a compromise between the very stringent 
regulations issued by the Veterans’ Administration to implement certain features 
of the Economy Act relating to the Emergency Officers Retired List of World 
War I, and the so-called line-of-duty concept which presently governs physical 
disability retirement cases. * * * By amending this title through the deletion 
of the word “direct,” the committee avoided a strict “employees’ compensation” 
approach to the problem. This is felt to be necessary because in time of war the 
bulk of the members of the Regular service, and practically all of the reserves, 
will have had less than 8 years of service, and care must be taken to avoid 
establishing unreasonable standards against which disability is to be judged. 
The very nature of their military duties denies service personnel any freedom 
of choice as to the job they perform. For this reason the normal “employees’ 
compensation” concept is too restrictive to permit its rigid application to the 
uniformed services. 


In view of the foregoing, it seems clear that if the Secretary con- 
cerned should find that Private Cerino’s disability is the proximate 
result of performing active duty or inactive duty training within the 
meaning of 10 U.S.C. 1204(2), such determination would be within 
the authority vested in him by the statute. 


[B-169450] 


Compensation—Postal Service—Overtime—Work Stoppage Effect 


Annual rate regular postal employees who incident to participating in a work 
stoppage during which period they were considered to have been AWOL, 
worked on regularly scheduled days off without completing a regular tour of 
duty are not entitled to overtime compensation under 39 U.S.C. 3573(a) for the 
services performed on their regularly scheduled days off, unless they worked 
in excess of 8 hours a day. The concept in United Federation of Postal Clerks v. 
Watson, 409 F’. 2d 462, that all hours of work outside of regular work schedules, 
whether or not in excess of 8 hours in a day or 40 hours in a week, is compensable 
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as overtime, because the employees were temporarily required to shift their 
workweek for the needs of the service, has no application to a situation where 


the employees were responsible for the failure to complete a regularly scheduled 
tour of duty. 


To the Postmaster General, April 9, 1970: 


We refer to letter of April 1, 1970, from Mr. J. R. Thomason, De- 


puty Assistant Postmaster General and Controller, reading in part as 
follows: 


* * * advice is requested concerning the Department’s obligation, if any, to pay 
overtime to annual rate regular employees who participated in the recent work 
stoppage. It has been suggested that as interpreted by the Court of Appeals for 
the District of Columbia Circuit in United Federation of Postal Clerks and Doug- 
las FE. Groettum v. Watson, 409 F (2d) 462, sections 3751 [3571] and 3573 of the 
39 U.S. Code, require the payment of overtime for all work performed outside 
the regularly scheduled work days even though the employee was not in a pay 
status on one or more of his regularly scheduled work days. During the period of 
the work stoppage, an appeal was made for these employees to return to work 
which resulted in some employees returning to work on their scheduled day off. 
The Department has considered those employees who participated in the work 
stoppage as being AWOL. Because of the need to handle the backlogged mail, it 
was necessary to require some of those employees to work on their permanently 
scheduled off days. In other cases the employees worked on their permanently 
scheduled off days before the beginning of their regular work schedule. 

The situations are illustrated as follows: Employee A, annual rate regular, 
has a permanent work schedule of Saturday through Wednesday with Thurs- 
day and Friday as his permanently scheduled offdays. He was AWOL Saturday, 
Sunday and Monday. He worked 8 hours on Tuesday, 10 hours each day on 
Wednesday and Thursday, and 8 hours on Friday. 

Hmployee B, annual rate regular, has a permanent work schedule of Monday 
through Friday with Saturday and Sunday as his permanently scheduled off 
days. He worked 8 hours each day on Saturday through Tuesday. He was AWOL 
on Wednesday through Friday. 

As to Employee A, your advice is requested. Is he entitled to overtime for work 
performed on his permanently scheduled offdays; i.e., Thursday and Friday and 
(2) is he entitled to any overtime for the 2 hours in excess of the 8 hours worked 
on Wednesday, a permanently scheduled work day? Employee A actually worked 
36 hours during the service week. 

As to Employee B, your advice is requested. Is he entitled to overtime for work 
he performed on Saturday and Sunday, his permanently scheduled offdays? Em- 
ployee B worked 32 hours during the service week. 


Subsection 3571(b) of Title 39, United States Code, provides that: 


The Postmaster General shall establish work schedules in advance for annual 
rate regular employees consisting of five eight-hour days in each week. 

Subsection 3578(a) provides that overtime work for an annual rate 
regular employee is any work officially ordered or approved which is 
in excess of his regular work schedule. 

The case of United Federation of Postal Clerks v. Watson, 409 F. 
2d 462, decided February 27, 1969, cited in the Assistant Postmaster 
General’s letter, involved an annual rate regular employee whose regu- 
lar work schedule of Monday through Friday (8 hours each day) 
was temporarily changed by administrative action apparently for 
the needs of the service to Saturday, Sunday, Tuesday, Wednes- 
day and Thursday. Although the employee had received the 
proper advance notice of the change in his work schedule, the court 
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held that he was entitled to overtime pay for the 8 hours of work 
performed each day on Saturday and Sunday which were his regularly 
scheduled off days. In arriving at that conclusion the court construed 
subsections 3571(b) and 3573(a) of Title 39, United States Code, 
quoted above, to mean that in the circumstances before it an annual 
rate regular employee is entitled to overtime compensation for any_ 
work performed outside of the hours and days of his regular work 
schedule regardless of whether such work is in excess of 8 hours in a 
day or 40 hours in a week. 

While we are in agreement with the ruling in that case we do not be- 
lieve that the court’s decision reasonably can be held to be applicable 
to the two situations presented. The court was concerned with a situa- 
tion in which postal employees were being required to work on their 
regularly scheduled off days under temporary shifts in their scheduled 
workweeks, As we read the case, the court concluded that the Post 
Office Department may not, in such fashion, force an employee to 
forego overtime pay for work outside of his regular work schedule. 
Where such an attempt was made, it was held to be of no consequence 
that the employee in total worked only his regular number of hours 
(40) in a given week, Central to the court’s conclusion was the under- 
lying premise, albeit not specifically stated, that it was the Post Of- 
fice Department and not the employees that caused the hours of work 
involved to be performed outside of regular work schedules. 

In the circumstances of the examples presented, however, the failure 
of the employees to complete their regular work schedules was not due 
to actions of the Department. We do not believe that the concept enun- 
ciated by the court—of constituting as overtime, hours of work out- 
side of regular work schedules—can reasonably be stretched to include 
such circumstances, Therefore, we hold in the above examples that 
employee “A” is not entitled to be paid at the overtime rate for the 
first 8 hours of work performed on Thursday or for the 8 hours per- 
formed on Friday and that employee “B” is not entitled to overtime 
compensation for the 8 hours of work performed on both Saturday and 
Sunday. See 45 Comp. Gen. 257 (1965) ; 25 id. 102 (1945); dd. 121 
(1945) ; B-165465, December 24, 1968, 

However, in recognition of the intent of Congress to grant overtime 
compensation for any work performed in excess of 8 hours in a day 
(compare 5 U.S.C. 5542(a) and 5544(a) ), we hold that employee “A” 
is entitled to overtime pay for the 2 hours of work in excess of 8 hours 
performed on both Wednesday and Thursday. See 45 Comp. Gen. 257, 
answer to question 6. 
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[B-169170] 


Subsistence—Per Diem—Military Personnel—Group Travel 


Although the payment of per diem to Army members traveling together as a 
group by Government conveyance from the same point of origin to the same des- 
tination under orders dated May 28, 1969, that failed to designate the travel as 
group travel was contrary to paragraph M4100 of the Joint Travel Regulations, 
the payment having been based on the erroneous instructions contained in para- 
graph 2-2, Army Regulation 310-10, no exception will be taken to payments under 
the involved orders, or similar orders, but if Government meals were furnished 
and no deduction made from the per diem authorized, the value of the meals should 
be recovered. However, the Army instructions should be changed to agree with 
the Navy and Air Force regulations implementing paragraph M4100 to require 
group travel to be so designated in orders, and until so changed, the travel of 8 
or more Army members will be viewed as group travel, whether or not so de- 
signated. B—-135534, June 5, 1958, modified. 


To the Secretary of the Army, April 10, 1970: 


It has come to our attention that per diem payments are being 
made to Army members for travel when three or more members are 
traveling together in a group by Government conveyance from the 
same point of origin to the same destination under one order. 

The Joint Travel Regulations, promulgated pursuant to 37 U.S.C. 
404, do not authorize per diem for group travel. Paragraph M4100 of 
the regulations defines “group travel” as a movement of three or more 
members traveling in a group for which transportation will be fur- 
nished by Government conveyance or transportation request under 
one order which is specifically designated by the order-issuing 
authority as a “group travel order.” 

As an example of the cases being encountered, Letter Order No. 50, 
Headquarters 35th Signal Group, Fort Bragg, North Carolina, dated 
May 28, 1969, directed 44 members to proceed from Fort Bragg to Fort 
Stewart, Georgia, for temporary duty of approximately 19 days. The 
travel data in the order specified “Military Convoy” and the special 
instructions directed the members “to proceed by military convoy,” 
and stated that quarters would be furnished at Fort Stewart. 

The travel directed by the orders—three or more members traveling 
by Government conveyance (military convoy) from the same point of 
origin to the same destination under the same order—falls squarely 
within the definition of group travel contained in paragraph M4100 of 
the Joint Travel Regulations except for the designation of the orders 
as group travel orders. 

Voucher 425488 in the June 1969 accounts of the disbursing officer at 
Fort Bragg, Symbol No. 15072, covers payment of per diem for the 
days of travel to three of the members named in the order. The 
voucher shows that the travel to Fort Stewart and return was by 
Government vehicle and that the travel in each direction was com- 
pleted in one day. The record also indicates that Government meals 
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were furnished in connection with some or all of the travel involved. 
Lodging en route was neither anticipated nor required. 

In reply to an inquiry by our Army Audit Staff as to the basis 
for payment of per diem for the days of travel, the Finance Center, 
U.S. Army, referred to a per diem payment under a similar Fort 
Bragg order (LO No. 377, July 15, 1969). The reply stated that, 
although that order directed the movement of three or more members 
traveling in a group by military convoy from the same point of origin 
to the same destination, the travel was not group travel for the reason 
that the order lacked specific designation that it was a “group travel 
order” as required by the Joint Travel Regulations. Decision B—135534 
of June 5, 1958, was cited as authority for that statement. 

On the basis of the facts as set out in the decision of June 5, 1958, 
that decision involved orders which directed an officer and two enlisted 
men to escort three prisoners from Fort Sill, Oklahoma, to Fort 
Leavenworth, Kansas, and to return to their station. The orders stated 
that the transportation officer should determine and furnish necessary 
transportation and meal tickets for all travelers. Transportation re- 
quests and meal tickets were furnished to the officer for travel of six 
persons to Fort Leavenworth and the return travel of three members. 
The officer returned to Fort Sill alone at personal expense and turned 
in unused transportation and five meal tickets. The finance and ac- 
counting officer, who submitted the officer’s claim for travel allowances 
for the round trip, questioned whether group travel was involved. 

We held’ that the travel in that case appears to have involved pre- 
cisely the group situation contemplated by the regulations, but that 
since the order lacked the specific designation that it was a “group 
travel order,” as apparently required by the regulations to constitute 
group travel for per diem purposes, the oflicer was entitled to per diem 
for travel. At the time the travel was performed paragraph 16, Army 
Regulations 310-25, January 18, 1955, provided that group travel 
orders may be issued at the discretion of the commander and that 
when such orders are issued the orders should be identified as group 
travel orders. 

The current instructions to Army order-issuing authorities are 
contained in paragraph 2-2, Army Regulation 310-10, as follows: 

Group Travel. Group travel orders may be used at the discretion of the 
commander to direct group travel. Such group travel orders may be used 
when three or more persons are departing from the same station, at the same 
time and are proceeding to the same destination on either permanent change 
of station or temporary duty, with no delay en route involved and are to arrive 
at the same time. Personnel who are authorized or permitted to travel separately 
from the group will be shown in separate orders. 

The quoted provisions apparently are intended to implement para- 
graph M4100 of the Joint Travel Regulations, The Joint Travel 


410-893 O - 
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Regulations, however, do not constitute instructions to order-writing 
authorities. Since the Army’s order-writing regulation does not re- 
quire that orders directing travel in a group travel status be specifically 
designated as group travel orders it does not properly implement 
paragraph M4100. In this respect the Army regulation is not uniform 
with the group travel order-writing regulations of the other military 
departments. 

Air Force Manual 10-8, page 2—58, Item 18, provides “(Group 
travel) If travel falls within the purview of paragraph M4100, JTR, 
include: ‘This is a group travel order.’” Bureau of Nava] Personnel 
Enlisted Transfer Manual (NAVPERS 15909B), Article 23.21c, like- 
wise provides that when group travel is directed the orders “must be 
specifically designated as a ‘group travel order.’” Thus, both the 
Navy and the Air Force have fully implemented paragraph M4100 
of the Joint Travel Regulations by administrative regulations. 

The provisions of the Joint Travel Regulations are intended to 
apply uniformly to like travel in each of the military services and we 
do not believe the intent of the regulations may be defeated by 
deficiencies in the order-writing regulations of a particular service. 

Accordingly, unless and until the order-writing regulations of the 
Army are changed to require that group travel orders be specifically 
designated group travel orders, we will, for audit purposes, view any 
Army travel order directing the movement of three or more members 
in a group for which transportation will be furnished by Government 
conveyance or a transportation request from the same point of origin 
to the same destination, as a group travel order for purposes of 
paragraph M4100 of the Joint Travel Regulations, regardless of 
whether the order is specifically so designated. 

To the extent that the decision of June 5, 1958, may be viewed as 
holding otherwise, it will no longer be followed. 

In view of the conclusion in the decision of June 5, 1958, in situa- 
tions of this type, exceptions will not be taken to the per diem 
payments made for travel under the orders of May 28, 1969, or similar 
orders heretofore issued. See B-129408 of June 3, 1957, to the 
Secretary of the Navy. However, where the record shows that Govern- 
ment meals were furnished the members who were paid per diem in 
such group travel situations, the value of such meals, if not deducted 
from the payment, should be recovered. See paragraph M4205-5 
(footnote W) and M4451-2 of the Joint Travel Regulations, 
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[B-169098] 


Transportation—Household Effects—Military Personnel—Reship- 
ment of Effects Without a Station Change 


When a member of the uniformed services incident to his transfer overseas is 
authorized the movement of dependents and household effects, but after ship- 
ment of the effects, his dependents are unable to join him because of illness or 
other personal reasons, and his tour is changed to an unaccompanied tour, the 
return of the member’s household effects at Government expense from the over- 
seas duty station to a designated place in the United States, Alaska, Hawaii, 
Puerto Rico, or a territory or possession of the U.S. may not be authorized. The 
transportation of the household effects of a member at Government expense may 
be authorized pursuant to 87 U.S.C. 406(b) only in connection with a duty 
station change, except in unusual or emergency circumstances (subsection 406 
(e)) or if in the best interests of the member, his dependents, or the United 
States (subsection 406(h) ). 


To the Secretary of the Navy, April 14, 1970: 


By letter of January 14, 1970, the Assistant Secretary of the Navy 
(Manpower and Reserve Affairs) requested a decision whether the 
Joint Travel Regulations, Volume 1, Chapter 8, may be amended to 
provide for return of household goods at Government expense from 
an Overseas station to a designated place in the United States, Alaska, 
Hawaii, Puerto Rico, or a territory or possession of the United States 
when the dependents for personal reasons do not join the member at 
his overseas station. The request was assigned Control No. 70-75 by 
the Per Diem, Travel and Transportation Allowance Committee. 

The proposed regulation, a copy of which was enclosed with the 
Assistant Secretary’s letter, also would provide for subsequent return 
transportation of the household goods to the overseas station when 
entry approval for dependents is again granted, provided that at least 
12 months remain in the member’s tour of duty on the scheduled date 
of arrival of the household goods. 

The Assistant Secretary says that it is a common practice for mem- 
bers of the uniformed services ordered to overseas duty to initiate 
shipment of their household goods immediately upon receipt of ap- 
proval of their dependents’ entry into the area of the member’s over- 
seas duty station. The dependents, however, do not commence travel 
until some time later in order to coordinate their arrival with the 
arrival of the household goods. Because of this practice, it is said 
that situations frequently arise where, prior to commencement of travel 
by the dependents, but subsequent to shipment of the household goods, 
dependents become ill or for some other reason are not able to join the 
member at his overseas duty station. 

The Assistant Secretary says that when this happens the dependents’ 
entry approval is canceled, and the member’s tour is changed to “All 
others” (unaccompanied tour). He says the view has been expressed 
that this situation is similar to that where a member’s overseas duty 
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station is changed from “unrestricted” to “restricted” and the member 
is entitled to have his dependents and household goods transported to a 
designated place. 

In the situation discussed in the Assistant Secretary’s letter there 
is no restriction on the movement of dependents to the member’s 
station and the reasons why the dependents are not at his station are 
purely personal. The conversion of his tour from a with-dependents 
tour to an all-others tour—a conversicn which we understand ordi- 
narily is based on the election of the member and which, within 
prescribed time limitations, may be reconverted to a with-dependents 
tour—does not in our opinion place the member in a situation similar 
to that of a member whose overseas station is changed from 
unrestricted to restricted requiring the involuntary evacuation of 
dependents. 

Except as authorized by sections 406(e) and 406(h) of Title 37, 
U.S. Code, the transportation of household effects of a member of 
the uniformed services at Government expense may be authorized 
only in connection with a change of the member’s station. 37 U.S.C. 
406(b). 

Sections 406(e) and 406(h) of Title 37 of the Code provide that 
when permanent change-of-station orders have not been issued, or 
when orders have been issued but cannot be used as authority for the 
transportation of dependents, baggage and household effects, the Sec- 
retaries of the uniformed services may authorize the movement of 
dependents, baggage and household effects under certain prescribed 
conditions. The authority provided by section 406(e) may be used 
only under unusual or emergency circumstances. The authority pro- 
vided by section 406(h) may be used only in the case of a member 
on duty outside the United States or in Hawaii or Alaska when it is 
determined to be in the best interest of the member or his dependents 
and the United States to move the member’s dependents, baggage and 
household effects “at that station” to an appropriate location in the 
United States or its possessions. 

The need to change a member’s station from unrestricted to re- 
stricted, thereby requiring the removal of his dependents from the 
station, would ordinarily appear to result from circumstances of an 
unusual or emergency nature requiring the evacuation of dependents 
from the station. Consequently, section 406(e) has been considered as 
providing authority for the provisions contained in Chapter 7 of the 
Joint Travel Regulations authorizing the transportation of dependents 
at Government expense in such cases. In cases coming under section 
406(e), however, the movement of household effects has been viewed 
as being contingent on an authorization for the transportation of 
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dependents. See paragraphs M8301, M8302 and M8303 of the Joint 
Travel Regulations. The transportation of household effects only has 
not been authorized. 

In decision of March 22, 1965, 44 Comp. Gen. 574, concerning the 
scope of the provisions of section 406(h) we agreed with the view 
reflected by the regulations that section 406(e) did not provide au- 
thority for the transportation of household effects independently of 
the movement of dependents. And, on the basis of the legislative his- 
tory of section 406(h), we concluded that under those provisions the 
advance movement of household effects independently of the move- 
ment of dependents likewise was not authorized. 

In our opinion, therefore, there is no legal authority for the pro- 
posed change to the Joint Travel Regulations and the question pre- 
sented is answered in the negative. 


[B-169265] 


Sales—Bids—Late—Agency Handling 


The failure to establish procedures to pick up timber sale bids addressed in ac- 
cordance with the invitation for bids to a post office box and the Forest Super- 
visor designated to receive bids, whose office was but a short distance from the 
post office, resulted in the late delivery of a bid that had been timely received 
at the post office, and the bid constructively delivered to the Forest Service 
facility when deposited at the post office is for consideration pursuant to section 
1-2.303-2 of the Federal Procurement Regulations on the basis the mishandling 
is chargeable to the Government. Consideration of the bid may not be avoided 
by discarding the bids received and readvertising the timber sale as no cogent 
or compelling reason exists for such action. 


To the Secretary of Agriculture, April 15, 1970: 

By letter 2430 of March 6, 1970, the Deputy Chief, Forest Service, 
advised that the Meridian Pine Company brought a suit in the United 
States District Court in Idaho to enjoin an award to another bidder 
under timber sale 001 on the grounds that the bid of Meridian Pine 
Company should have been considered a timely bid. The attorney for 
the Meridian Pine Company and the United States Attorney have 
stipulated that the suit will be held in abeyance until the Forest Serv- 
ice has obtained a decision of our Office as to the timeliness of the 
Meridian Pine Company bid. 

By letter 2450 of March 13, 1970, from the Acting Deputy Chief, 
Forest Service, additional information relative to the matter was fur- 
nished to our Office. 

The subject timber sale was advertised in the Weiser Signal-Ameri- 
can on December 25, 1969. The advertisement for bids, insofar as perti- 
nent, provided : 

* * * SEALED BIDS will be received by the Forest Supervisor or his authorized 


representative in the office of the Forest Supervisor, McCall, Idaho, at 2:00 p.m., 
January 26, 1970, * * *. 
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The “BID FOR ADVERTISED TIMBER” form prepared by the 
Forest Service for the immediate sale stated near the top of the first 
page: 

(Title and address of Forest officer receiving bids) 

Forest Supervisor 

Box 1026 

McCall, Idaho 88638. 

“INSTRUCTIONS TO BIDDERS” are provided beginning at the 
bottom of the first page of the form, Paragraph 4 of the instructions, 
insofar as pertinent, provides: 

SUBMISSION OF SEALED BIDS. Sealed bids must be submitted to the Forest 


Officer, designated by the advertisement as the receiving officer, at or prior to 
the time established by the advertisement. * * * 


Paragraph 5 of the instructions states: 


PUBLIC OPENING OF SEALED BIDS, Sealed bids will be publicly opened and 
posted at the time set for opening in the advertisement. 

The only bid opened at 2 p.m. on January 26, 1970, was submitted by 
Timber Products. No provision was made in the advertisement for bids 
or in the instructions to bidders for the consideration of late bids. How- 
ever, paragraph 6 of Forest Service Manual title 2431.74 states, “If a 
bid is received after the time set for the opening of bids, the rules in 
FPR 1-2.303 will govern consideration or return.” FPR sec. 1-2.303 
is that part of the Federal Procurement Regulations which provides 
for the consideration of a late bid when it is received before award and 
the lateness is due solely to a delay in the mails or mishandling by the 
Government installation. The Forest Service Manual provides that the 
late bid provisions in the procurement regulations. will be applied to 
timber sales. 

The Forest Service picks up the mail from its box at the McCall, 
Idaho, Post Office twice a day. The first pickup is between 8 :30 and 8 :45 
in the morning. The second pickup is between 2:30 and 2:45 in the 
afternoon. The bid from Meridian Pine Company was in the afternoon 
pickup. It was delivered to the Forest Supervisor’s office at 2:55 p.m. 
The Forest Service determined the bid was a late bid and would not 
consider it. At the request of the bidder, the Forest Service reconsidered 
the matter and sustained the determination. 

The bidder thereafter filed suit. Essentially, the position of the 
bidder in its formal complaint is that the bid was deposited in the 
Forest Service post office box more than 214 hours before the bid open- 
ing and that such deposit amounted to constructive delivery and that 
the failure to pick up the bid at the post office prior to the bid opening 
time was attributable to mishandling by the Forest Service. In view 
thereof, the bidder suggests that its bid should be considered or, in the 
alternative, that all bids should be rejected and the sale readvertised. 
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As noted above, the late bid provisions in FPR sec. 1-2.803-2 pro- 
vide for the consideration of late bids when the delay is due to mis- 
handling by the Government installation. Where bids are received at 
one place by the Government for delivery by it to another place speci- 
fied in the invitation, our Office has held that the Government has a 
duty to establish procedures calculated to insure that the physical 
transmission of bids is accomplished within a reasonable time after 
receipt. Hence, mishandling may be charged to the Government where 
the delay in the transmission of bids is due to the failure of a facility 
to use a transmittal procedure that would have permitted the bid to be 
delivered to the contracting officer within a reasonable time before bid 
opening. 42 Comp. Gen. 508 (1963) ; 43 id. 317 (1963) ; and B-152545, 
October 18, 1963. 

The post office at McCall, Idaho, has indicated that the bid was 
delivered to the Forest Service post office box no later than 11:30 a.m. 
on January 26. Further, it appears that the post office box is only about 
Y, mile from the Forest Service Supervisor’s office and that it takes 
only about 10 minutes for a bid to be picked up at the post office and 
delivered to the Forest Supervisor. In the circumstances, it appears 
that the bid of the Meridian Pine Company was allowed to remain in 
the Forest Service post office box for 3 hours before it was picked up by 
the Forest Service shortly after bid opening. In view of the close 
proximity of the post office to the supervisor’s office, we believe that the 
Forest Service had a responsibility to provide a procedure whereunder 
its post office box would be checked for bid envelopes which had been 
received by the post office subsequent to the usual morning mail pickup. 
Considering that it is the duty of the Government contracting installa- 
tions to use reasonable procedures designed to permit timely receipt of 
bids, we conclude that the bid of the Meridian Pine Company was mis- 
handled since its timely receipt could have been assured by a check of 
the post office box sometime prior to 2 p.m. on January 26. Of course, 
the whole situation could have been avoided by providing in the 
advertisement for bids a bid opening time within a reasonable time 
after the usual 2 :30 p.m. mail pickup. 

In the circumstances, it is our opinion that the bid of Meridian Pine 
Company should be considered as having been timely received. 

The Forest Service has advised that if our Office holds, as it does, 
that the bid in question should be considered, it proposes to reject all 
bids and readvertise. Our Office has stated that it recognizes that 
administrative offices have authority to reject all bids and readvertise 
and that such authority is extremely broad and ordinarily will not be 
questioned, 40 Comp. Gen. 671, 674 (1961). However, in Massman Con- 
struction Company v. United States, 102 Ct. Cl. 699, 719 (1945), it was 
indicated that bids should not be rejected and readvertised where there 
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are no cogent reasons for doing so. In circumstances where no cogent 
or compelling reasons existed to reject all bids and readvertise, our 
Office has held such rejection to be improper and has directed cancella- 
tion of awards made after readvertising. 40 Comp. Gen. 671 (1961), 
and decisions cited therein. 

The Forest Service has indicated that it would only readvertise the 
sale if the late bid is determined to be acceptable for consideration; 
otherwise, it would make award to the other bidder. However, the bid 
in question has continuously been in the possession of the Forest Serv- 
ice and it appears that the reason for rejecting bids and readvertising 
would be to avoid consideration of that bid. The proposed rejection of 
bids and readvertisement under such circumstances would be improper 
and contrary to the principles stated above. 


[B-162621] 


District of Columbia—Reorganization Plan No. 3 of 1967—Imple- 
mentation 

The language in Reorganization Plan No. 3 of 1967 concerning the District of 
Columbia to the effect that “There are hereby established in the Corporation 
so many agencies and offices * * * as the Commissioner shall from time to 
time determine” indicates no specific time limits apply to the Commissioner’s 
implementation of the Plan. 
Appropriations—Transfers—Limitations—Original Purpose of 
Appropriation 

Pursuant to 5 U.S.C. 904(4), any District of Columbia reorganization plan 
proposed under Reorganization Plan No. 3 of 1967, when submitted to Congress 
for approval must provide for the transfer of unexpended balances, and upon 
transfer the funds may only be used for the purposes for which the appropria- 
tion was originally made. The strict application of the restriction to both par- 
tially and completely transferred functions, will avoid any augmentation of an 
appropriation account, or violation of section 3 of the District of Columbia 
Appropriation Act, 1970. The section 904(4) requirements also apply to funds 
appropriated in the 1970 act for the General Operating Expenses Account, 
notwithstanding the funds appropriated derived from designated sources, for 
upon appropriation the segregation of the special funds no longer was maintained. 
To the Mayor-Commissioner, District of Columbia Government, 
April 17, 1970: 

The Deputy Commissioner’s letter of March 16, 1970, poses four 
questions concerning the authority vested in the Commissioner of the 
District of Columbia under Reorganization Plan No. 3 of 1967, 81 
Stat. 948, 5 U.S.C. App. page 323 (Supp. IV). Specifically it was 
asked : 

1. Does the Commissioner have an unlimited time in which to imple- 
ment reorganization changes? If the answer is negative, when does the 
time expire? 

2. Does this allow changes and transfer of funds between appropria- 


tions as passed by the Congress? 
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3. If the answer to question number two is affirmative, would this 
authority apply to partial changes of functions and mergers into 
other Departments and Agencies between various appropriations ? 

4. If the answer to question number two is in the affirmative, it is 
assumed that a Department or Agency transferred from the General 
Operating Appropriation to the Public Safety Appropriation would 
also be permissible. In such case, may the financial components of 
the structure that make up an appropriation such as the General Oper- 
ating Expense be changed accordingly ? 

If a department whose operating expense consisting of several 
million dollars were transferred out of the General Operating Appro- 
priation to another appropriation, should a proportionate share of 
the amounts receivable from the various funds be included in the 
transfer ? 

In answer to the first question submitted, nothing has been found 
in the Reorganization Plan which restricts the time during which 
the Commissioner may act thereunder. Moreover, the language of sec- 
tion 303 of the Reorganization Plan which reads: “There are hereby 
established in the Corporation so many agencies and offices * * * 
as the Commissioner shall from time to time determine” indicates 
that no specific time limits apply to the Commissioner’s implementa- 
tion of the Plan. 

In considering questions two and three, it is essential to recognize 
that the authority in section 304 of the Plan to transfer personnel, 
property, records and funds must meet the requirement of 5 U.S.C. 
904(4) that Reorganization Plans transmitted by the President for 
congressional approval must provide for such transfers. The last 
sentence of 5 U.S.C. 904(4) provides that unexpended balances trans- 
ferred may only be used for the purposes for which the appropriation 
was originally made. Accordingly so long as the funds of an activity 
follow the transferred activity and finance only the purposes for 
which the appropriation was originally made any transfers or partial 
transfers contemplated by questions two and three are permissible. 
Strict application of this rule will avoid any augmentation of an 
appropriation account and thus would avoid any possible increase 
over maximum amounts stated in the appropriation act or any viola- 
tion of section 3 of the District of Columbia Appropriation Act, 1970, 
Public Law 91-155, approved December 24, 1969, 83 Stat. 428, 432. 

With regard to the fourth question, the General Operating Ex- 
penses in the District of Columbia Appropriation Act, 1970, is in 
part made up of what can be characterized as statutory contributions 
from the highway, water and sanitary sewage works funds. These 
funds are all special funds for which the Congress has specifically 
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designated the source from which derived and the purpose for which 
they may be used. As such they are separately accounted for and, 
until appropriated, are kept segregated. In this regard, it is our 
understanding that no attempt is made to maintain segregation of 
these funds once they are transferred to the General Operating Ex- 
penses Account. The portion of the appropriation relating to the 
functions transferred should likewise be transferred as indicated 
above in answer to questions two and three. See also the answer to 
question 3 in 32 Comp. Gen. 47, 50, July 23, 1952. While transfers of 
appropriated funds are authorized, there is no authority to change the 
sources from which the appropriations are derived. 

We assume that you will notify both the House and Senate Com- 
mittees on Appropriations of all transfers and reorganizations as 
requested in H. Rept. No. 91-680, 6 and S. Rept. No. 91-564, 9. 


[B-167665] 


Contracts—Awards—Small Business Concerns—Size—Classifica- 
tion Propriety 


The Small Business Size Appeals Board in classifying the collection and dis- 
posal of refuse as a service falling within the $1 million small business size 
standard, to be applied in the future as the appeal had not veen timely taken, 
rather than as a transportation activity within the contemplation of the $3 mil- 
lion size standard used by the procuring agency, disregarded Small Business 
Administration Regulation 121.3-1(b)(1) making consideration of the Stand- 
ard Industrial Classification (SIC) mandatory in defining industries for the 
purpose of establishing small business size standards—a regulation that has 
the force and effect of law. The result in the size appeal, therefore, was incon- 
sistent with the SIC definition of the involved refuse services as transportation 
and pursuant to section 121.3-8(f) of the SBA regulation, the $3 million small 
business size standard should apply to the services, 


To Sadur, Pelland & Braude, April 20, 1970: 


Further reference is made to your letters dated August 6, August 19, 
October 10, and October 23, 1969, protesting on behalf of Johnson & 
Speake, Incorporated, against the award of a contract to Square Deal 
Trucking Company, Incorporated, pursuant to invitation for bids 
No, F49604-69-B-0259, for refuse and garbage collection and disposal 
services at Bolling Air Force Base for the fiscal year 1970. 

The invitation, issued on March 24, 1969, stated that the procure- 
ment was 100 percent set-aside for small business concerns. The 
scheduled bid opening date was April 22, 1969. On April 14, 1969, the 
contracting officer issued an amendment providing in part as follows: 

1. The following subparagraph (c) is added to Paragraph 25 of the Additional 
Solicitation Instructions and Conditions, “Notice of Total Small Business Set- 
Aside”: (c) Any concern bidding on a contract for transportation, collecting 


and transporting of refuse, is classified as a small business if its average annual 
sales or receipts for its preceding three fiscal years do not exceed $3 million. 
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Prior to the above amendment the invitation failed to set forth 
the size criteria as required by Armed Services Procurement Regula- 
tion (ASPR) 1-703(c) (1). It made reference to a small business con- 
cern only under paragraph 14 of the Solicitation Instructions and 

Jonditions (SF-33A), which defines a smal] business as one meeting 
the criteria prescribed by the Small Business Administration (SBA), 
Code of Federal Regulations (CFR), Title 13, Part 121, as amended. 


Three bids were received as follows: 


Square Deal Trucking Company__....-.----------------- $66, 240 
Shiyihe: Meet sais kos iil nai cleat cidade JOS $69, 264 
Sota; G Benes sd ks ceili eenceeceetsiebints $95, 244 


The Government estimate for the services was $79,300. Award was 
made to Square Deal Trucking Company on July 1, 1969, as the low 
responsive and responsible bidder. 

You contend in your protest letter dated August 6, 1969, that the 
award should be canceled as violating (1) the Small Business Set- 
Aside Program; (2) the Armed Services Procurement Regulation; 
and (3) the integrity of the competitive bidding system. You state 
that the amendment sent by mail was not received by Johnson & Speake 
until 2 days before bid opening, thus precluding a timely protest 
under ASPR 1-703(c) (2) (ii) requiring submission not less than 5 
working days before bid opening. In addition you question the good 
faith of Square Deal Trucking Company in certifying itself as small 
business inasmuch as it knew that under the allegedly proper size 
criterion of $1,000,000, it did not qualify. 

Although no justification is given in the contracting officer’s report 
as to why the invitation as issued did not contain a prescribed dollar 
limitation in accordance with ASPR 1-703(c)(1), it was clearly 
proper to amend the invitation to provide for the required size classi- 
fication. See ASPR 2-208(a). The amendment, issued on April 14, 
1969, based the $3,000,000 size standard on information submitted 
by the Deputy for Small Business Directorate of Procurement Policy, 
Hq USAF, by letter of April 11, 1969, advising that refuse collection 
could be placed in either of two categories, as follows: 

(a) If the contract merely requires that the trash be collected, the SIC 

{Standard Industrial Classification] is 4212 “Trucking” and the size standard 
is $3 Million. (b) If the contract provides that the trash be collected and dis- 
posed of in a particular manner, the SIC Code is 4963 and the size standard is 
$1 Million. 
In evaluating the requirements of the invitation, the contracting of- 
ficer determined that since a particular method for collection and dis- 
posal was not specified, the size standard of $3,000,000 should apply 
to the subject procurement. 
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By letter of April 24, 1969, you protested the size classification. 
In a determination of June 26, 1969, by the SBA Middle Atlantic 
Area Office, the size classification was not disturbed. Johnson and 
Speake then filed a notice of appeal with the SBA Size Appeals Board 
which, in a decision of July 24, 1969, decided that the $1,000,000 size 
standard should have been applied. However, the Board also decided 
that the appeal was not timely for purposes of the instant procurement. 

Concerning your contention that the size classification amendment 
could not have been timely appealed to the Size Appeals Board as 
prescribed by ASPR 1-703(c) (2) (ii), which states that appeal must 
be taken “not less than five working days before the bid opening * * * 
where this date * * * is 30 or less days after the issuance of the invi- 
tation for bids * * * ”, our Office has held that the controlling fac- 
tor in like circumstances, is the time of receipt of the Size Appeals 
Board’s decision by the contracting officer, notwithstanding that a 
timely appeal could not have been filed 5 days before bid opening. We 
note that although the amendment was received by your firm in time 
to acknowledge it before bid opening, your appeal was not filed until 
2 days after bid opening. The Size Appeals Board’s decision was dated 
24 days after the date of award. In a similar case, B-167282, 
March 10, 1970, our Office stated : 

We think the question to be determined here is whether the contracting officer 
was authorized, in the circumstances, to make a valid award to Square Deal 
Trucking Company, notwithstanding a timely appeal from the size standard used. 

ASPR 1-703(c) (3) provides that: “* * * the SBA decision, if received prior 
to the opening date, shall be considered final, and solicitations will be modified 
to reflect such decision, if necessary. Where appropriate, opening dates may be 
extended. SBA rulings received after the opening date shall not apply to the 
current procurement but shall apply in future procurements of the product.” 

There is nothing in the above regulation that is contrary to the SBA regula- 
tions, and the regulation states that where the decision of the SBA is received 
after the opening date, its ruling will not apply to the current procurement. 
There is no provision in ASPR or in the SBA regulations requiring a stay of 
award pending the outcome of an appeal to the Size Appeals Board. Absent 
such requirements, it is our view that the contracting officer consummated a 
binding and valid award to the low bidder, Square Deal Trucking Company, 
and the validity of such an award is not affected by the ruling of the Size 
Appeals Board in this case. 

Therefore, your protest is denied. We think that the Size Appeals 
Board’s decision, Size Appeal of Johnson and Speake, No. 370, July 24, 
1969, may be subject to some question. SBA regulations establish 
the procedure by which small business size standards are to be deter- 
mined. The first step in this process is to define each industry and its 
elements. In this regard 13 CFR 121.3-1(b) (1) provides as follows: 

The Standard Industrial Classification Manual, as amended, prepared and 


published by the Bureau of the Budget, Executive Office of the President, shall 
be used by SBA in defining industries. [Italic supplied. ] 


The single exception to the above quoted regulation, 13 CFR § 121.3- 
1(b) (1) (i), applies onl to a specified class of manufactured prod- 
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ucts, and is not applicable to the services involved in the instant case. 

Section 1-01(a) of the subject specifications provided: “The work 
shall consist of furnishing all transportation, equipment, supplies, 
management and labor necessary to collect refuse on Bolling Air 
Force Base * * * and remove it to a disposal point off the Base.” 

The Standard Industrial Classification (SIC) Manual designated 
“Motor Freight Transportation and Warehousing” as Major Group 
42. Within this group the Manual classified “Local Trucking and 
Draying, Without Storage” as Industry No. 4212 defining it as 
follows: 


Companies primarily engaged in furnishing trucking, transfer, and draying 

services without storage, in a single municipality, contiguous municipalities, or 
a municipality and its suburban areas, Companies primarily engaged in collect- 
ing and disposing of refuse by processing or destruction of materials are classi- 
fied in Industry 4958. 
Included in this industry classification (No. 4212) are “Collecting 
and transporting refuse, without disposal”; and “Debris removal, 
carting only”. The Manual also has a classification “Major Group 
49-Electric, Gas and Sanitary Services”. Industry No. 4953, “Refuse 
Systems” is defined as “Systems primarily engaged in the collection 
and disposal of refuse by processing or destruction. Companies pri- 
marily engaged on collecting and transporting refuse without dis- 
posal are classified in Industry 4212”. 

It is apparent that the services required by the subject solicitation 
are covered by the SIC Manual definition of the Local Trucking and 
Draying Industry No. 4212. No services are required beyond the col- 
lection of refuse and its transportation to any appropriate disposal 
site. It is obvious that the firms involved are not primarily engaged 
in collecting and disposing of refuse by processing or destruction. 

SBA Regulations, 13 CFR 121.3-8(f) establish size standards for 
the transportation industry as follows: 

Transportation. Any concern bidding on a contract for passenger or freight 
transportation, not elsewhere defined in this section, is classified * * * (3) 
as small if it is bidding on a contract for either trucking (local and long- 


distance), warehousing, packing and crating, and/or freight forwarding, and its 
annual receipts do not exceed $3 million. 


Section 121.3-8(e) of the SBA Regulations provides: 


Services. Any concern bidding on a contract for services, not elsewhere defined 

in this section, is classified as small if its average annual sales or receipts for its 
preceding three (3) fiscal years do not exceed $1 million. 
Thus, according to the SIC definitions, the services of the subject pro- 
curement fall within section 121.3-8(f) of the SBA Regulations es- 
tablishing the small business size standard for the transportation 
industry or annual receipts not to exceed $3 million. 
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However, in the Size Appeal of Johnson and Speake, supra, it is 
stated : “SBA is guided by and generally follows the Standard Indus- 
trial Classification (SIC) Manual * * * However, it is not bound by 
the Manual.” Accordingly, it held that the size standard applicable to 
the subject procurement was $1 million pursuant to 13 CFR 121.3-8(e) 
quoted above, for services not elsewhere defined. 

In a letter to this Office dated December 3, 1969, with regard to a 
similar procurement SBA stated: 


Regulations implementing these statutory provisions have been duly promul- 
gated and appear as Part 121 of the SBA Rules and Regulations, 13 CFR 121, et. 
seq. Section 121.3-1(b) of such regulations provides that the Standard Industrial 
Classification Manual shall be used by the Small Business Administration in 
defining industries. However, subsection (3) thereof provides: 

“Product classification. For size standards purposes, a product shall be classi- 
fied into only one industry, even though, for other purposes, it could be classified 
into more than one industry. In determining the SIC industry into which par- 
ticular products shall be classified for size standard purposes, consideration shall 
be given to all appropriate factors including: (i) Alphabetic indices published 
by the Bureau of the Budget, Bureau of the Census, and the Business and De- 
fense Services Administration; (ii) Description of the product under considera- 
tion; (ili) Previous Government procurements for the same or similar products; 
and (iv) Published information concerning the nature of companies which manu- 
facture such product.” 

7 * + mq + * * 

The alphabetical Index of Occupations and Industries, published by the Bureau 
of the Census, 1960, and its companion volume, the Classified Index of Occupa- 
tions and Industries, classify under Code 578, Sanitary Services, the following: 


Trash Collection Trash Hauling 

Trash Disposal Garbage Collecting 
Garbage Disposal Garbage Trucking Co. 
Refuse Collection Rubbish Collection 


The classification of Trucking Service, under Code 509, does not include either 
collection or hauling of trash, garbage, refuse or rubbish. Copies of extracts of 
these classifications are enclosed. 

In determining the SIC industry into which particular products (including 
services) are classified for size standard purposes, SBA has given consideration 
to the foregoing publications, as well as the other factors enumerated in Section 
121.3-1(b) (3) of the SBA Rules and Regulations. 

It is a well established principle of administrative law that valid 
statutory regulations have the force and effect of law, are general in 
their application, and may not be waived. 37 Comp. Gen. 820, 821 
(1958), and cases cited therein. SBA Regulation 121.3-1(b) estab- 
lishes the mandatory requirement that the SIC Manual shad/ be used 
in defining industries. While it may be conceded that the term “prod- 
uct” used in section 121.3-1(b) (3) quoted above includes “services” 
so as to permit the use of publications of the Bureau of the Census 
mentioned above, by its very language it requires classification within 
a S/C industry. It should be noted also that the 1960 Census Bureau 
index of industries which is mentioned in SBA’s letter of December 3, 
1969, as support for the position that collecting and transporting ref- 
use is not included in the Trucking Service classification, has been 
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superseded by the 1970 index. The 1970 index places Trucking Service 
under Code 417 and refers specifically to the SIC Manual classification 
which includes No. 4212, quoted above. Classification No. 4212, of 
course, includes collecting and transporting refuse, without disposal. 

As already discussed, the services involved were for transportation 
within SIC definitions and therefore, a $3 million small business size 
standard applies pursuant to 13 CFR 121.3-8(f). 

Accordingly, we believe that the result in Size Appeal of Johnson 
and Speake, supra, is inconsistent with the mandatory requirements of 
the SBA regulations. It is within SBA’s authority to establish size 
standards; but the administrative process which establishes such 
standards must conform to the SBA regulations. 

A copy of this decision is being sent to SBA today. 


[B-168591} 


Bidders—Invitation Right-—Failure to Solicit Bids—Automated 
Bidders’ List 


Where a request for proposals issued under 10 U.S.C. 2304(a)(2) had been 
synopsized in the Commerce Business Daily and had been solicited from many 
sources, securing adequate competition and reasonable prices, the failure to 
solicit a firm on the automated bidders list need not be questioned as paragraph 
2-205.4 of the Armed Services Procurement Regulation authorizes contracting 
officers to rotate the use of long mailing lists to avoid excessive administrative 
costs When justified by the size of the transaction, and the record evidences no 
intent or purpose to exclude the bidder. 


To Fred Israel, April 21, 1970: 


Reference is made to your letters dated January 5, and March 9, 
1970, protesting on behalf of Stencel Aero Engineering Corporation 
any award of contract under request for proposals (RFP) No. 
DAAA25-70-R-0287, issued by the Department of the Army, Frank- 
ford Arsenal, Philadelphia, Pennsylvania. 

The request for proposals for 542 Parachute Ejector XM 233 As- 
semblies was issued on November 7, 1969, with the closing time for 
receipt of proposals set for 5:00 p.m., EST, November 24, 1969. The 
purchase request contained an 02 Issue Priority Designator with man- 
datory delivery required on or before April 30, 1970, in order to meet 
scheduled temperate climate phase of the Check Test and the Arctic 
Winter Climate Tests. In view of the urgent circumstances, the con- 
tracting officer determined that the proposed contract could be negoti- 
ated without. formal advertising pursuant to the public exigency 
exception to formal advertising provided at 10 U.S.C. 2304(a) (2) 
and Armed Services Procurement Regulation (ASPR) 3-202.2(vi). 
We are advised that the procurement was synopsized in the Commerce 
Business Daily on November 7, 1969. 
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It is reported that the negotiator originally solicited five sources 
known to him to be producers of propellant actuated devices and that 
he was unaware that Stencel was a potential source of supply. In addi- 
tion, he requested and received the names of twenty other sources from 
the automated bidders’ list. We are informed that this list for the item 
solicited contains the names of sixty-seven potential sources, and that 
Stencel Aero Engineering Corporation is included in the list as a 
potential source of supply. In addition to the twenty-five sources 
originally solicited, twenty-seven other sources requested copies of the 
RFP as a result of the synopsis in the Commerce Business Daily. 
A total of fifty-two sources were therefore directly and indirectly 
solicited for the procurement. 

In response to the solicitation, three proposals were received as 
follows: 


Canadian Commercial Corporation (Canadian Flight Equip- Each 
il: Vad hipaa nitwatinenddiiuhisamieeiin ctathiiniibiintindlidet $110. 99 

Arnolt Corporation 

I. D. Precision Components Corporation 


The evaluated low offer was received from Canadian Commercial 


Corporation which would subcontract 100 percent with Canadian 
Flight Equipment Company, Ltd. On December 2, 1969, contract No. 


DAAA25-70-C-0304 was awarded to Canadian Commercial Corpora- 
tion for 542 Parachute Ejector XM 233 Assemblies at $110.99 each for 
a total award of $60,156.58. 

Stencel Aero Engineering Corporation (Stencel) contends that the 
RFP was not in conformance with ASPR since it had been assured in 
writing by the Department of the Army that it would be solicited, and 
it was not solicited with regard to the subject procurement. In this 
regard, a letter dated October 25, 1966, from the Frankford 
Arsenal to Stencel stated “* * * when procurement activity is insti- 
tuted on this item, your company will be included as a source to be 
solicited.” It is stated in the administrative report that the foregoing 
statement indicates the Army’s intention to add Stencel to the bidders’ 
list. We believe Stencel’s letter of November 19, 1969, to the Frankford 
Arsenal demonstrates this understanding since it states “We asked 
back in 1966 to be placed on your bidders’ list for this device * * *.” 

As mentioned above, Stencel was placed on the automated bidders’ 
list which contains sixty-seven potential sources. In view of the size of 
the list and the value of the procurement, the negotiator decided not to 
solicit the entire list. The failure to solicit all firms on a long bidders’ 
list is expressly permitted by ASPR to avoid excessive administrative 
costs. However, in order to assure that all firms on the list will even- 
tually be solicited, the list is rotated, also in accordance with ASPR. 
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The pertinent provisions of ASPR are as follows: 


2-205.4 EXOESSIVELY LONG BIDDERS MAILING LISTS. 


(a) GENERAL. To prevent excessive administrative costs of a procurement, 
mailing lists should be used in a way which will promote competition com- 
mensurate with the dollar value of the purchase to be made. As much of the 
mailing list will be used as is compatible with efficiency and economy in securing 
adequate competition as required by law. Where the number of bidders on a™ 
mailing list is considered excessive in relation to a specific procurement, the 
numbers of firms to be solicited may be reduced by any method consistent with 
the foregoing, including those described in (b) below and 2—205.6. The fact that 
less than an entire mailing list is used shall not in itself preclude furnishing 
of bids sets upon request made by concerns not invited to bid. 

(b) ROTATION OF LISTS. Mailing lists may be rotated, but to do so will 
require considerable judgment as to whether the size of the transaction justifies 
rotation. * * * 


Based on the foregoing, we are of the opinion that use of the automated 
bidders’ list in the subject procurement was in accordance with appli- 


cable regulations. 
In B-164047, June 10, 1968, we stated as follows: 


We have held that the propriety of a particular procurement must be deter- 
mined from the Government’s point of view upon the basis of whether adequate 
competition and reasonable prices were obtained, not upon whether every possible 
prospective bidder was afforded an opportunity to bid. B~-147515, January 12, 
1962. 

Although it is regrettable that your firm did not receive a bid set in sufficient 
time to prepare and submit a bid pursuant to the terms and conditions of the 
invitation, there is no indication in the record that there was any conscious or 
deliberate intention to exclude you or any other interested firm from participating 
in the procurement. In the absence of such intent or purpose, an inadvertent 
failure to furnish timely a copy of an inwitation to a particular supplier does not 
constitute, in our opinion, a sufficient basis to cancel the invitation or to question 
an otherwise proper award under the invitation. Cf. 34 Comp. Gen. 684 ; B-161241, 
May 8, 1967. [Italic supplied. ] 


It is reported that the contract price is substantially lower than the 

Government estimate and is considered reasonable, Since it is apparent 

there was no intent or purpose to preclude Stencel from participating 

in this procurement, we find no basis to question the award. 
Accordingly, your protest is denied. 


[B-169099] 


Subsistence—Per Diem—Military Personnel—Temporary Duty— 
Near Permanent Duty Station 


An officer occupying quarters on post at Quantico who is ordered to perform tem- 
porary duty at Marine Corps Headquarters, Washington, D.C., and to travel 
daily by privately owned car between the two points, a distance of 70 miles, 
is subject to paragraph M4201-14 of the Joint Travel Regulations (JTR), which 
precludes the payment of per diem to a member traveling daily from his resi- 
dence to a temporary duty station on the basis the member incurs no change in 
living conditions or additional subsistence expenses, and the restriction is for 
application even though the Marine officer is absent from his permanent duty 
station in excess of 10 hours and would but for paragraph M4201-14 receive 
a partial per diem under Chapter 4, Part E, of the JTR. However, pursuant 
to paragraph M4203-3, the officer is entitled to the rate per mile prescribed for 
the required travel. 


410-893 O - 





710 DECISIONS OF THE COMPTROLLER GENERAL [49 


To Major F. R. Hasler, United States Marine Corps, April 21, 1970: 


Further reference is made to your letter of November 26, 1969, file 
reference FRH/sdn, and enclosures, forwarded here by the Per Diem, 
Travel and Transportation Allowance Committee, requesting a deci- 
sion as to the entitlement of Colonel T. T. Gentry, 023 926, to per diem 
under the circumstances described. Your request for decision was 
assigned Control No. 70-8 by the Per Diem, Travel and Transportation 
Allowance Committee. 

Orders dated August 26, 1969, Headquarters, Marine Corps Devel- 
opment and Education Command, Quantico, Virginia, directed Col- 
onel Gentry to proceed and report on September 8 or 9, 1969, to the 
Commandant of the Marine Corps, Headquarters Marine Corps, 
Washington, D.C., for temporary additional duty for a period of about 
2 weeks in connection with being a member of the Major Selection 
Board. Travel by privately owned conveyance was authorized as being 
more advantageous to the Government. The orders also provided that 
“In accordance with Par M4201, Item 14 JTR you are directed to 
commute daily between your place of temporary additional duty and 
your permanent duty station/quarters and you are hereby notified that 
you will incur no additional subsistence expenses under these orders.” 
Colonel Gentry occupied quarters on post at Quantico. 

In your letter of November 26, 1969, you say that the claim of 
Colonel Gentry for per diem was disapproved on the basis of paragraph 
M4201-14 of the Joint Travel Regulations. You further say that. his 
orders for temporary duty required him to report to Headquarters, 
Marine Corps, located in Arlington, Virginia, an area not adjacent 
to the Marine Corps Base, Quantico, Virginia, nor serviced by local 
common carrier. He commuted daily between his quarters at Quantico 
and his place of temporary additional duty. On 18 of the 22 days in- 
volved, you continue, Colonel Gentry was absent from his permanent 
duty station in excess of 10 hours and would normally have been au- 
thorized a partial per diem allowance for such days under the provi- 
sions of Chapter 4, Part E, of the Joint Travel Regulations. 

In view of these facts, you ask the following questions: 

a. Does the restriction contained in paragraph M4500-2 apply when 
the provisions of paragraph M4201-14 of the Joint Travel Regulations 
are applied as they are in the claim of Colonel Gentry, and should 
reimbursement be limited to the appropriate rate per mile for the 
required travel ? 

b. If the restriction does apply, is it permissible to deny per diem 
through the use of paragraph M4201—14 in cases similar to the claim 
of Colonel Gentry when the member would otherwise be authorized 
per diem under the provisions of Chapter 4, Part E of the regulations 
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on those days he was required to be absent from his permanent duty 
station for more than 10 hours? 

The Per Diem, Travel and Transportation Allowance Committee in 
transmitting your letter of November 26, 1969, and enclosures, to our 
Office, commented that the purpose of paragraph M4201-14 of the 
Joint Travel Regulations is to preclude payment of per diem in those 
cases where the member proceeds from his residence to the temporary 
duty station and returns to his resident daily with no change occurring 
in his living conditions. The Committee says that this paragraph was 
specifically designed to cover the case of a member stationed at Quan- 
tico, Virginia, who lives somewhere between Quantico and Arlington 
or Washington and performs travel daily between his residence and 
the temporary duty station at the Pentagon or Navy Annex, a distance 
which is approximately the same as or less than the distance between 
his residence and Quantico. 

The Committee also says that since Colonel Gentry occupied quarters 
on post at Quantico, his orders should not have cited paragraph 
M4201-14 of the Joint Travel Regulations as a change in his living 
conditions (travel) did occur because of the requirement for travel 
between Quantico and Headquarters, Marine Corps. 

The Committee expresses the view that the provisions of Chapter 
4, Part K, of the Joint Travel Regulations are not for application 
in Colonel Gentry’s case since the location of his temporary duty 
station in relation to his permanent duty station and quarters is not 
within the area described therein for which transportation expenses 
may be authorized and, therefore, he is entitled to per diem as provided 
in paragraph M4205-5 and to a monetary allowance in lieu of trans- 
portation as provided in paragraph M4203-3 of the regulations. 

Section 404 of Title 37, United States Code, provides that under 
regulations prescribed by the Secretaries concerned, a member of a 
uniformed service is entitled to travel and transportation allowances 
for travel performed under orders away from his designated post of 
duty regardless of the length of time he is away from that post. 

Section 408 of Title 37, U.S. Code, provides that a member of the 
uniformed services may be directed, by regulations of the Department 
in which he is serving, to procure transportation necessary in conduct- 
ing official business within the limits of his station and be reimbursed 
for the expenses incurred or paid a mileage allowance for the use of a 
privately owned vehicle. This section stems from section 211(m) of 
the act of June 30, 1949, 63 Stat. 378, as added by section 2 of the act 
of September 1, 1954, ch. 1211, 68 Stat. 1129. In view of the legislative 
history of the section, it has been construed, where the duty station 
is located in a metropolitan area, as extending to travel within the 
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general area surrounding the official station that is served by local 
carriers. 35 Comp. Gen. 677 (1956) ; 41 Comp. Gen. 588 (1962). 

Paragraph M4201-14 of the Joint Travel Regulations, promulgated 
pursuant to sections 404 and 408, provides that per diem allowances 
are not payable for periods of temporary duty away from the mem- 
ber’s permanent duty station at a location near his permanent duty 
station and his permanent quarters from which he may commute 
daily to the temporary duty station and his commanding officer finds, 
and specifically states in the orders, that the member will incur no 
additional subsistence expenses. It is further provided in paragraph 
M4201-14 that transportation expenses incident to this type of tem- 
porary duty assignment may be considered under the provisions of 
Part K of the regulations. 

Part K, chapter 4 of the regulations, issued under authority of 
section 408, relates to reimbursement for travel within and adjacent 
to permanent and temporary duty stations. 

Paragraph M4500-2 included in Part K of the regulations provides 
that the area in which transportation expenses may be authorized or 
approved under that part for conducting official business will be 
within the limits of permanent and temporary duty stations, and the 
metropolitan areas surrounding those stations which are ordinarily 
serviced by local common carriers of the cities or towns in which 
such stations are located, or in the comparable surrounding areas if 
the posts of duty are not located within recognized metropolitan areas. 
Paragraph M4502 of the regulations provides that when authorized 
or approved under the conditions of Part K, members who travel by 
privately owned conveyance are entitled to reimbursement at a rate of 
10 cents per mile for the use of a privately owned conveyance. 

There is nothing in paragraph M4201-14 of the regulations which 
restricts its application to members residing between their permanent 
and temporary duty stations even though, as stated by the Per Diem, 
Travel and Transportation Allowance Committee, it may have been 
specifically designed for such cases. And we are not aware of any 
administrative directive which purports to limit its application to 
such cases. Paragraph M4201-14 provides that it is applicable when 
the commanding officer finds that the member will incur no additional 
subsistence expenses in connection with his temporary duty, which is 
to be performed at a location near his permanent station and his 
permanent quarters from which he may commute daily. 

Colonel Gentry’s travel voucher shows that he traveled a round- 
trip distance of 70 miles on the days he performed temporary duty, 
indicating that his temporary duty station was approximately 35 miles 
from his permanent station where he resided. That does not appear 
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to have been an unreasonable distance to commute daily and, in the 
circumstances, we find no basis for questioning the determination in 
effect made by the order-issuing authority that the place of temporary 
duty was near the member’s permanent station and quarters within the 
contemplation of item 14, paragraph M4201 of the regulations, and 
that no additional subsistence expenses would be incurred. . 

As stated by the Per Diem, Travel and Transportation Allowance 
Committee, Colonel Gentry’s travel from Quantico to his temporary 
duty station and return was not limited to the area surrounding such 
temporary duty station as defined in paragraph M4500-2 of the regu- 
lations, but constituted inter-station travel and payment of a travel 
allowance is governed by 37 U.S.C. 404 and the regulations issued pur- 
suant thereto, 45 Comp. Gen. 30 (1965). 

Thus, the two questions included in question a@ stated in your letter 
are both answered in the affirmative, and Colonel Gentry is entitled 
to reimbursement for travel at the rate of 7 cents per mile under the 
provisions of paragraph M4203-3 of the regulations (which it appears 
he has been paid) but he is not entitled to per diem for his temporary 
duty. Question 0 is also answered in the affirmative. 


Colonel Gentry’s travel vouchers and supporting documents will 
be retained by our Office. 


[B-169368] 


Bids—Discarding All Bids—Specifications Defective—Performance 
Time 

When an invitation for bids provides for liquidated damages but omits to 
state the number of days in which the work of converting elevators to automatic 
controls must be completed, the question for resolution is not the responsiveness 
of the low bid that did not indicate performance time or the entitlement to a 
contract award of the only other bidder who had indicated performance time 
in its bid, but whether the invitation was defective. The invitation in omitting 
performance time did not comply with the requirement in Section 1-18.203-1(b) 
of the Federal Procurement Regulations, and in failing to indicate what time, 
if any, would be acceptable, did not permit bidders to compete on an equal basis 


and, therefore, the defective invitation should be canceled and the procurement 
readvertised. 


To the Administrator, Veterans Administration, April 21, 1970: 

Reference is made to letter 184G of March 19, 1970, from the Direc- 
tor, Supply Service, Department of Medicine and Surgery, requesting 
a decision with respect to the bids received on project 17-5084 for the 
conversion of four elevators to automatic control at the Veterans 
Administration Hospital at New Orleans, Louisiana. 

Paragraph 5 of the general requirements in the invitation for bids 
provided that if there is a failure to complete the work in the time 
stated there will be a deduction in the amount of $50 for each calendar 
day of delay beyond the days specified for completion of the work. 
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Paragraph 5 does not specify any number of days for completion of 
the work. As a matter of fact, the invitation for bids neglected to state 
the number of calendar days required for completion of the work. The 
invitation contained a paragraph (h) for providing that information, 
but the number of days was omitted from the paragraph. The para- 
graph merely stated : 


Work is to be completed within calendar days. 
Further, the bid form provided for the submission of bids, standard 
form 21, bid form for construction contracts, included a paragraph in 
which the number of days for completion of the work was also left 
blank. As included in the bid form, the paragraph read : 


‘The undersigned agrees, if awarded the contract, to commence the work within 
10 calendar days after the date of receipt of notice to proceed, and to complete 
the work within ealendar days after the date of receipt of notice to 
proceed. 

Bids were opened January 20, 1970. Two bids were received. Haugh- 
ton Elevator Company and Otis Elevator Company submitted bids 
in the amounts of $195,319 and $196,162, respectively. Otis Elevator 
Company completed the bid form to show completion of the work 
within 635 calendar days. Haughton Elevator Company did not pro- 
vide any time for completion of the work in its bid. By letter of 
January 21, 1970, to the contracting agency, Haughton Elevator 
Company stated that, since there was no direct instructions requiring 
a completion time to be stated in the bid, it inadvertently omitted the 
completion time, but that the bid was based upon a completion time of 
825 calendar days after the receipt of a notice to proceed. The letter 
stated further that barring unforeseen delays, the completion time 
should actually be less than 825 days. 

By letter of February 4, 1970, to the contracting officer, Otis Eleva- 
tor Company protested an award to Haughton Elevator Company on 
the ground that the bid received from the latter bidder was non- 
responsive. The basis for the contention was that paragraph 5 of the 
general requirements provided liquidated damages for delay, standard 
contract form 23-A made completion time an important part of the 
contract, the bid form required the bidder to indicate the time for 
completion, and standard form 19-B contained an admonition to 
bidders to set forth full, accurate and complete information as required 
by the invitation for bids. 

The contracting officer has indicated that he considers the addi- 
tional 190 days offered by Haughton to be excessive and that the cost 
of salaries to the Government in continuing the elevators on manual 
operation for the additional 190 days would be in excess of $18,000 
which would far exceed the $843 difference between the two bids. For 
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these reasons, the contracting officer has recommended that the award 
be made to Otis Elevator Company. 

The March 19, 1970, letter from the Director of the Supply Service 
expresses the view that the Haughton bid is substantively nonrespon- 
sive for having failed to specify a time for performance, particularly 
because of the liquidated damage provision, and indicates an inclina~ 
tion to make an award to Otis, but raises a question as to whether the 
invitation is so defective as to preclude such an award. 

Section 1-18.203-1(b) of the Federal Procurement Regulations 
(FPR) provides that— 


* * * invitations for bids shall contain the following to the extent applicable: 
* a * * * - * 

(4) Time for performance; 

Further, FPR sec. 1—18.105 stipulates factors that the contracting 
officer should give consideration to in establishing the time for com- 
pletion of the contract. Thus, FPR contemplates the inclusion of the 
time for performance in the invitation for bids and the contracting 
officer, rather than the bidders, fixing the amount of such time. 

In this case, the invitation for bids was prepared to provide for the 
time of completion, but the number of days was omitted from the para- 
graph that was to contain the information. Although liquidated dam- 
ages were specifically provided for and standard form 23-A provides 
the steps the Government may follow in the event the work is not 
completed within the time specified in the contract, there was nothing 
in the invitation requiring the bidders to state in their bids the time 
for completion. As indicated by the FPR, this is information required 
to be furnished by the invitation for bids. Further, the paragraph in 
the bid form pertaining to the time for completion only contemplated 
completion of the blank where the Government had specified a time 
for completion since at the outset it uses the terms “The undersigned 
agrees.” Use of the word “agrees” indicates a response to some 
previous requirement and since, as indicated, no requirement as to time 
of completion was stated in the invitation, no response in that regard 
was necessarily called for in the bid. 

However, it is indicated by the contracting officer that time is an 
important consideration. The bid of Otis indicates that it was based 
upon completing the work in 635 days and it has stated in the Febru- 
ary 4 letter that its price was based upon the early performance. On 
the other hand, the information furnished by Haughton the day after 
bid opening indicated that its bid was based upon 825 days. Otis has 
stated that because of the liquidated damages provision, it assumed that 
time for completion was to be an important consideration and that if 
a longer completion time were permitted its bid would be lower. In 
view of the slight difference ($843) between the two bids, it may be 
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that Haughton would not have been the low bidder if Otis had based 
its bid upon a longer completion time. 

We recognize that although Haughton stated in its January 21 
letter that it based its bid upon completion in 825 days, it further 
indicated that it might complete the work earlier. We have no way of 
knowing from its bid whether it would have bid the same price and 
would have been the low bidder if it was required to bid to a 635-day 
completion time. Neither do we know whether Otis would have been the 
low bidder if it had not bid on the basis of completion within 635 days. 
It would not be consistent with formal advertising procedures to go 
outside the bids to ascertain what the bidders would have bid if the 
invitation for bids had not been defective. 

In our view the question as to the responsiveness of Haughton’s bid 
is not relevant to the matter. As indicated above, the FPR required 
the contracting officer to fix the time for completion of the work and 
include it in the invitation for bids. While a paragraph was included 
in the invitation in which the time for completion was to be inserted 
by the contracting agency, it failed to do so. Thus, the invitation did 
not specify what time, if any, would be acceptable for completion of 
the work and the bid form was not specific that the bidder was to enter 
any time for completion. If Haughton was nonresponsive for failing to 
specify any number of days for completion in the bid, it can be at- 
tributed to the defective invitation. If it had specified 825 days for 
completion in the bid, there would be no question as to its responsive- 
ness, since the invitation did not specify any time for completion. How- 
ever, the contracting officer has indicated that the time for completion 
is important, so that if it were responsive on that point, the contract- 
ing officer would have no choice but to cancel all bids and readvertise 
on an invitation specifying time for completion. In that regard, it has 
been held that bidders cannot compete on an equal basis as required by 
law unless they know in advance the basis on which bids will be evalu- 
ated. B-120741, March 17, 1955. Further, in 37 Comp. Gen. 251 (1957), 
it was held that the award of a construction contract to other than the 
low bidder, on the basis of an earlier completion date under an invita- 
tion which did not include any statement regarding completion time 
or that time would be considered as an evaluation factor, was im- 
proper, and the fact that the specifications required bidders to furnish 
a completion date was not sufficient to justify an evaluation on any 
basis other than price. In addition, our Office has held that free and 
unrestricted competition cannot be obtained unless all bids are made 
on the same basis and that there was no choice but to reject all bids and 
readvertise when time was an important consideration and the invita- 
tion did not specify any acceptable time limit. B~140071, September 29, 
1959 ; 41 Comp. Gen. 599 (1962) ; and 46 id. 745 (1967). 
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In 41 Comp. Gen. 599, at page 602, it was stated : 


We have held that time of delivery properly may be considered in making an 
award, price alone not being controlling, when early delivery is required in the 
Government’s interest and when the invitation so provides, all bidders thus 
being placed on notice and given an equal opportunity to compete for the Gov- 
ernment’s business. B-128405, August 3, 1956. We have, also, held in our numerous 
decisions on this subject that, in fairness to bidders, in the interest of the mainte-. 
nance of the integrity of the competitive bidding system, and in compliance with 
the statutory requirements, invitations for bids should be as clear, precise and 
exact as possible in advising bidders of the basis on which their bids will be 
evaluated. 36 Comp. Gen. 380. Further, in this connection, in our decision of 
November 8, 1956, B-—129678, to the then Secretary of the Navy, we stated, con- 
cerning the time of delivery provision there involved, in part, that— 

“We have consistently held that bidders cannot compete on an equal basis, 
as required by law, unless they know in advance the basis on which their bids will 
be evaluated. For this reason it is our view that a contracting agency cannot 
properly reserve the right to determine after the bids are submitted whether 
time of delivery will be a factor in evaluating bids.” 

In our decision of September 15, 1956, B—128405, citing in support thereof 
the holding of the court in United States v. Brookridge Farm, 111 F. 2d 461, affirm- 
ing 27 F. Supp. 909, we held that contracts awarded under invitations which are 
not so drawn as to permit competition on an equal basis, by failing to set forth 
the basis for evaluation as between price and time of delivery, are voidable. 
Finally, concerning the position that savings could be realized by the Govern- 
ment if the basis for evaluation as between price and time of delivery were left 
open, we have stated many times that in our opinion the preservation of the com- 
petitive bidding system is more beneficial to the Government from a long-range 
standpoint than the pecuniary saving which might be realized in an individual 
case. 


It may be that Haughton was responsive on the basis of the bid as 
submitted, since the invitation did not provide a time for completion 


and did not provide for time as an evaluation factor. But, as stated 
above, the question of responsiveness is not the issue. 

The invitation was defective in that it did not supply a time for 
completion as the FPR requires and there was nothing in the invita- 
tion indicating what time, if any, would be acceptable. Price, not time 
for performance, would therefore be the consideration in determining 
the acceptable bid. Thus a bidder could have specified any time for 
completion, without limitation, and it would have been required to be 
accepted if it was the low bid. As indicated above, any consideration 
of time after the opening of bids would require the readvertisement 
of the procurement, since that would be a new factor added after the 
bid opening. 

As we have indicated, the invitation was defective for failing to 
follow FPR and was uncertain as to the time for performance by 
reason of this defect. In B-164749, August 26, 1968, our Office upheld 
the cancellation of an invitation for bids which contained uncertain 
and ambiguous performance terms without considering the responsive- 
ness of some bids which were alleged to be nonresponsive to the de- 
livery requirements of the invitation. See, also, B-143220, June 30, 
1960, upholding the cancellation and readvertisement of an invitation 
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which was ambiguous as to whether time or price was to be the con- 
sideration for award. 

In view of the foregoing, we are of the view that the circumstances 
of the immediate case likewise require the cancellation of the invita- 
tion and readvertisement of the procurement. 













































[B-167868] 


Bids—Evaluation—Delivery Provisions—Guaranteed Shipping 
Weight, Ete. 


An ‘error in the cubic displacement of a shipment of cement to an overseas 
destination entitles the Government in accordance with the Maximum Guaranteed 
Shipping Weights and Dimensions clause contained in the invitation for bids 
to a contract price reduction between the actual transportation costs and the 
costs used to evaluate the bid. The contractor’s allegation of mistake in the 
calculation of the guaranteed cubic displacement in bid preparation is not 
sustained, even though the displacement figure was below the Government’s 
estimate, in view of the fact that generally bidders deliberately underestimate 
guaranteed shipping weights and dimensions, and that the additional transporta- 
tion cost, taking into consideration the bid price for the cement, did not place 
the contracting officer on constructive notice of the possibility of error. 





Contracts—Disputes—Administrative Determinations—Exhaustion 
of Remedies 


Where a dispute is pending before a contracting officer on the propriety of a 
unilateral price reduction by the Government of the difference between the 
actual transportation costs and costs used in the evaluation of a bid on cement 
for shipment overseas, made pursuant to the Maximum Guaranteed Shipping 
Weights and Dimensions clause in the invitation for bids, the matter is properly 
not for consideration by the United States General Accounting Office as both 
the contractor and the Government are bound to follow the procedures set out 
in the contract for administrative settlement of disputes arising out of the 
contract, and the contractor must exhaust its remedies under the disputes clause 
before resorting either to General Accounting Office or the courts. 


To Edward E. Whalen, April 22, 1970: 


We further refer to your letters of September 3 and December 15, 
1969, on behalf of Kaiser Cement & Gypsum Corporation (Kaiser), 
requesting relief from an allegedly erroneous computation of the 
maximum guaranteed shipping dimensions in Kaiser’s bid, which bid 
is the basis of Naval Facilities Engineering Command, San Bruno, 
California, contract No. N62864-68-C-7019. 

The facts of record indicate that invitation for bids No. N62864— 
68—C-7019, as amended, was issued to fulfill a requirement for 115,020 
bags of type 3 Portland cement. The specifications required the 
cement to be packaged in 94-pound bags and palletized (3,834 pallets, 
each containing 30 bags of cement). Insofar as is relevant here, item 2 
requested bidders to quote on an f.o.b. origin basis, and bidders were 
further requested to indicate the point at which the supplies would be 
delivered to the Government. The invitation also contained a Maxi 
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mum Guaranteed Shipping Weights and Dimensions clause, which 
provides as follows: 


Hach offer will be evaluated to the overseas destination specified above by 
adding to the f.o.b. point price, or to the West Coast Port to which transporta- 
tion charges will be prepaid, all transportation costs to the overseas destination. 
The guaranteed maximum for both shipping weight and cubic displacement, 
including packing, are required for determination of transportation costs. Offeror. 
must include this in the space provided below. If delivered items exceed the 
guaranteed maximum shipping weights or cubic displacements the offeror agrees 
that the contract price shall be reduced by an amount equal to the difference 
between the transportation costs computed for evaluation purposes based on 
offeror’s guaranteed maximum shipping weights or cubic displacements and 
the transportation costs that should have been used for evaluation purposes 
based on correct shipping data. 


(MAY 1961) 


TOTAL GUARANTEED MAXIMUM SHIPPING 
hres acnnctcatnen nea eagenand 
(ii) Cubie Displacement___.__SEEE—— 


Four bids were received and recorded on November 13, 1967, the 
scheduled bid opening date. The firms responding, the bid prices 
submitted for item 2, the cubic foot displacement guaranteed, and 
the Government’s estimates are as follows: 


Kaiser $149,526.00 142,817 cubic feet 
Southwestern Portland Cement Co. 155,495.54 167,162 cubic feet 
American Cement Corporation 177,933.45 158,728 cubic feet 
Oregon Portland Cement Co. No Bid 172,530 cubic feet 


Government Estimate 154,126.00 153,360 cubic feet 


Upon evaluation, award was made to Kaiser on November 14, 1967, 
as the lowest responsive, responsible bidder, price and other factors 
considered. Thereafter, you advise, in your letter of September 3, 
1969, that on November 17, 1967, a Government inspector approved 
Kaiser’s proposed packaging. Packaging of the cement actually com- 
menced on Sunday, November 26, 1967, the first day packaging 
materials were made available to Kaiser by its suppliers. During the 
next 10 days, the cement was packaged, palletized and loaded on Gov- 
ernment-furnished trucks for transport to the South Military Ocean 
Terminal, Bay Area, United States Army, Redwood City, California. 
From December 4 through December 6, 1967, the cement was loaded 
on the 8.8. Frontenac Victory (chartered by MSTS on a voyage char- 
ter with Atlas Steamship Company) by a stevedoring company under 
Government contract. During loading operations the stevedoring com- 
pany questioned the accuracy of Kaiser’s guaranteed cubic displace- 
ment. A measurement was taken and it was determined that the cubic 
displacement was 163,715 feet, as opposed to the 142,817 cubic feet 
guaranteed in Kaiser’s bid. You advise that the overage is attributable 
to the alleged mistake and to the cubic displacement of additional 
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cement voluntarily furnished to the Government at no cost. As a 
result of this measurement, the Naval Facilities Engineering Com- 
mand issued change order P001, effective May 28, 1968, which uni- 
laterally reduced the price of the contract by $18,364.12 to cover the 
overage of 20,898 cubic feet. 

Kaiser objected to the adjustment and in accordance with depart- 
mental procedures, the matter was forwarded to the Naval Facilities 
Engineering Command, Washington, D.C., for a final decision under 
the disputes clause of the contract. Prior to the issuance of a final 
decision, Kaiser discovered the alleged mistake in the calculation of 
its guaranteed cubic displacement. By letter dated May 21, 1969, 
Kaiser requested, and the Command agreed, that further consideration 
of the dispute be suspended pending referral of the mistake issue to 
our Office for resolution. 

Turning now to a consideration of the alleged mistake, your letter 
of September 3, 1969, advises that: 

* * * In making its calculations, Kaiser had utilized a figure of 1.0 cubic feet 
per 94 pound bag of cement. Accordingly, its calculation was made as follows: 


Pallet 6.75 cubic feet 
Top .50 cubic feet 


30 sacks of cement 30.00 cubic feet 


37.25 cubic feet per pallet 
37.25 cu. ft. * 3,834 pallets=142,817 cubic feet 


The actual cube of a 94 pound bag of cement is 1.063 cubic feet, but this figure 
is normally rounded to 1.1 cubie feet for purposes of bid calculations. If Kaiser 
had used this figure, its guaranteed cube measurement would have been calcu- 


lated as follows: 
Pallet 6.75 cubic feet 
Top .50 cubic feet 


30 sacks of cement 33.00 cubic feet 


40.25 cubic feet per pallet 
40.25 cu. ft. X 3,834 pallets=154,318 cubic feet 


Accordingly, due to an honest error by Kaiser, its guaranteed cube measure- 
ment was off by 11,501 cubic feet. 

You further state that Kaiser had assumed the cubic measurement 
to be 1.0 cubic foot per 94-pound bag “since this is clearly stated on 
the cement bags utilized.” Use of the 1.0 cubic foot per 94-pound 
bag measurement resulted in an excess of 11,501 cubic feet (approxi- 
mately 385.7 measurement tons), which accounts for $13,557.36 of the 
$18,364.12 price adjustment. 

Although you contend that the use of the 1.0 cubic-foot measure 
should be viewed as an honest mistake, we do not believe that this 
view may be sustained in the present circumstances. Here, we must 
emphasize your advice that the actual cube is normally rounded off 
to 1.1 cubic feet. That this is not the invariable practice is, of course, 
further evidenced by the 1,0 cubic-foot rate stated on the packaging 
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material used by Kaiser. We do recognize that overestimating the 
cubic displacement by use of the 1.1 cubic-foot rate might be desirable 
to Kaiser in the light of the potential liability for additional trans- 
portation costs under the Guaranteed Shipping Weights and Dimen- 
sions clause. Nevertheless, a conclusion that the failure to use the 1.1 
cubic-foot rate establishes a mistake is, in our view, negated by the 
fact that a bidder may deliberately underestimate actual weights (38 
Comp. Gen. 819, 821 (1959) ) or dimensions (49 zd. 558 (1970)). 

Moreover, even assuming the mistake to be satisfactorily proven, 
the position taken by the Naval Facilities Engineering Command, 
Washington, D.C., in its report of November 19, 1969, to our Office 
is that the mistake should be considered unilateral and should not be 
imputed to the Government. In this connection, it is noted that Kaiser’s 
cubic displacement figure was only about 7 percent below the Govern- 
ment’s estimate. You maintain that this difference is significant since 
the Government’s estimate closely approximates the actual cubic dis- 
placement and further note that all other bidders exceeded this esti- 
mate. However, as we have indicated, since a bidder may deliberately 
underestimate its guaranteed shipping weights and dimensions, .we 
do not consider the percentage difference between Kaiser’s guaranteed 
displacement and the Government estimate to be critical. Cf. B- 
154291, October 6, 1964. Thus, we cannot conclude that the additional 
transportation costs represented by Kaiser’s underestimate of the act- 
ual cubic displacement, taking into consideration also its bid price for 
the cement, would be sufficient. to place the contracting officer on con- 
structive notice of the possibility of error. 

In your correspondence you have also questioned the propriety of 
the unilateral price adjustment effected by change order P001 on 
other grounds. As you were advised in a meeting on March 24, 1970, 
with a representative of our Office, these matters are presently pending 
before the contracting officer under the disputes clause and are there- 
fore not properly for consideration by our Office at this time. Both 
the contractor and the Government are bound to follow the procedures 
set out in the contract for the administrative settlement of disputes 
arising out of the contract and the contractor must exhaust its remedies 
under the disputes clause before resorting either to our Office or the 
courts. See United States v. Hammer Contracting Corporation, 331 F. 
2d 173 (1964); Beacon Construction Company of Mass. v. United 
States, 161 Ct. Cl. 1, 314 F. 2d 501 (1963); United States vy. Peter 
Kiewit Sons’ Co., 345 F. 2d 879 (1965) ; 37 Comp. Gen. 568 (1958), and 
authorities cited therein. 

For the foregoing reasons, your request for relief is denied. 
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Public Health Service—Commissioned Personnel—Pay, Etc.— 
Assimilation to Armed Services 


The provision in section 206(a) of the Public Health Service Act (1944) that the 
Surgeon General of the Public Health Service (PHS) “during the period of his 
appointment as such, shall be of the same grade, with the same pay and allow- 
ances, as the Surgeon General of the Army” does not require the promotion of the 
PHS Surgeon General to pay grade 0-9 (lieutenant general) on the basis the 
Army Surgeon General was advanced by Public Law 89-288 (1965) to the grade 
of lieutenant general and assigned to pay grade 0-9, as the assimilation require- 
ment of the 1944 act was impliedly repealed by the assignment of the PHS officer 
to pay grade 0-8 by section 201(b) of the Career Compensation Act of 1949. The 
codification of the 1949 act then eliminated the phrase “with the same pay and 
allowances” from section 206(a) of the 1944 act and the term “grade” no longer 
ie “pay grade,” there is no basis for promoting the PHS officer to pay 
grade 0-9. 


To the Secretary of Health, Education, and Welfare, April 22, 1970: 

Reference is made to your letter of March 6, 1970, requesting a 
decision whether section 206(a) of the Public Health Service Act, 
ch. 378, 58 Stat. 684, approved July 1, 1944, 42 U.S.C. 207 (a), requires 
the promotion of the Surgeon General of the Public Health Service to 
pay grade 0-9 (lieutenant general). 

Section 206(a) of the 1944 act provided that the Surgeon General 
of the Public Health Service, “during the period of his appointment 
as such, shall be of the same grade, with the same pay and allowances, 
as the Surgeon General of the Army.” Prior to October 22, 1965, 
section 3036(b) of Title 10, U.S. Code, provided that the Surgeon 
General of the Army, if he holds a lower regular grade, shall be 
appointed in the regular grade of major general. The act of Octo- 
ber 22, 1965, Public Law 89-288, 79 Stat. 1050, amended 10 U.S.C. 
3036(b) to provide that the Surgeon General of the Army, “while so 
serving, has the grade of lieutenant general,” which rank is assigned 
to pay grade 0-9 by 37 U.S.C. 201 (a). 

You say that it appears that the clear intent of section 206(a) of 
the Public Health Service Act in relation to 10 U.S.C. 3036(b) 
requires the promotion of the Surgeon General of the Public Health 
Service to pay grade 0-9, but that you have some hesitancy to take 
such action in view of the provisions of section 201(b) of the Career 
Compensation Act of 1949, 63 Stat. 307, now codified in 37 U.S.C. 
201(a), which provide that the commissioned officer serving in the 
grade or rank of Surgeon General of the Public Health Service shall 
be in pay grade 0-8, to which grade major generals and rear admirals 
(upper half) are there assigned. 

You state that section 201(b) of the Career Compensation Act of 
1949 assigned the rank or grade of general, lieutenant general, and 
major general in the Army, as well as the Surgeon General of the 
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Public Health Service, to pay grade 0-8, the highest pay grade then 
authorized by law, thereby merely maintaining the previous equiva- 
lency between the ranks and pay grades of the Surgeon General of the 
Army and the Surgeon General of the Public Health Service. 

You suggest that section 201(b) of the Career Compensation Act 
was not intended to restrict the operation of section 206(a) of the 
Public Health Service Act, but rather to effectuate such provision by~ 
placing the Surgeon General of the Public Health Service in the same 
pay grade as the Surgeon General of the Army, who by virtue of the 
provisions of 10 U.S.C. 81 (1946 ed.) held the rank of major general. 

The act of May 20, 1958, Public Law 85-422, 72 Stat. 124, amending 
section 201(b) of the Career Compensation Act, created two addi- 
tional pay grades for commissioned officers, 0-9 for lieutenant generals 
and vice admirals, and 0-10 for generals and admirals. No change was 
there made in the pay grade structure relating to commissioned officers 
of the Public Health Service, the pay grade of the Surgeon General 
being listed as 0-8 as it is in the current provisions of 37 U.S.C. 201(a). 
You say that at that time the statutory rank of the Surgeon General 
of the Army continued to be major general and hence there was no 
oveasion for changing the pay grade for the Surgeon General of the 
Public Health Service, inasmuch as under section 206(a) of the Public 
Ifealth Service Act the statutory grade of the Surgeon General of 
the Public Health Service was the same rank (major general) as that 
provided in section 201(b) of the 1949 act, as amended by the 1958 act. 

You state that under the provisions of 10 U.S.C. 3066 the President 
promoted Major General Heaton, Surgeon General of the Army, to 
the grade of lieutenant general (0-9) in 1959, and that in the belief 
that section 206(a) of the Public Health Service Act related to the 
statutory grade of the Surgeon General of the Army, no action was 
taken to promote the Surgeon General of the Public Health Service 
to pay grade 0-9. You say, however, that since the statutory grade of 
the Surgeon General of the Army was changed to lieutenant general, 
pay grade 0-9, by Public Law 89-288 in 1965, it is your opinion that 
the Surgeon General of the Public Health Service should likewise 
have been promoted to pay grade 0-9 as required by section 206(a) of 
the Public Health Service Act. 

Section 10 of the National Defense Act of June 3, 1916, 39 Stat. 171, 
10 U.S.C. 81 (1940 ed.), provided that the Surgeon General of the 
Army shall have the rank of major general. Section 8 of the uniformed 
services pay readjustment act of June 10, 1922, 42 Stat. 629, 37 U.S.C. 
12 (1940 ed.), provided that the annual base pay of the Surgeon 
General of the Public Health Service shall be $6,000 and that of a 
major general of the Army $8,000. 
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Section 10(b) of the act of April 9, 1930, ch. 125, 46 Stat. 152, 
42 U.S.C. 1la (1940 ed.), an act to provide for the coordination of 
the public-health activities of the Government, provided that “Here- 
after the Surgeon General of the Public Health Service shall be 
entitled to the same pay and allowances as the Surgeon General of 
the Army.” 

Section 7 of the Pay Readjustment Act of 1942, 56 Stat. 362, 37 
U.S.C. 107 (1940 ed., Supp. II), provided that the annual base pay 
of a major general of the Army and of the Surgeon General of the 
Public Health Service shall be $8,000. As stated above, section 206 (a) 
of the Public Health Service Act of 1944 (an act to consolidate and 
revise the laws relating to the Public Health Service) provided that 
the Surgeon General of the Public Health Service “shall be of the 
same grade, with the same pay and allowances, as the Surgeon General 
of the Army” (who under the provisions of the National Defense 
Act, 10 U.S.C. 81 (1940 ed.), was a major general). 

The bill which became the Public Health Service Act of 1944 was 
considered in part a “codification of the public health laws.” House 
Hearings on H.R. 3379, which became the 1944 act, at page 29. The 
committee reports of both the House of Representatives and the 
Senate state that “The bill for the most part is merely a restatement 
of the laws relating to the Public Health Service.” H. Rept. No. 1364, 
78th Cong., 2d sess. 1 and S. Rept. No. 1027, 78th Cong., 2d sess. 1. 
Its purposes were there stated to be “to bring together, in a compact 
and orderly arrangement, substantially all the existing law on the 
subject except obsolete provisions.” 

Inasmuch as both the 1930 public health law and the Pay Readjust- 


ment Act of 1942 were in agreement with respect to the pay and 
allowances of the Surgeon General, there was no occasion to then 


change the provisions of the Public Health Service laws. There is 
no indication in the legislative history of the 1944 law that the 
provisions of section 206(a) of the Public Health Service Act of 1944 
were to supersede the provisions of section 7 of the Pay Readjustment 
Act of 1942, which was amended by section 3 of the act of June 29, 
1946, ch. 523, 60 Stat. 344, to provide that the annual base pay of a 
major general of the Army and of the Surgeon General of the Public 
Health Service shall be $8,800. 

The pay system then in effect was materially changed by the Career 
Compensation Act of 1949 which eliminated the base and longevity 
pay and pay period systems in effect for a number of years and 
substituted therefor a pay grade system together with basic pay which 
includes, in a single sum, the amount to which each member of a 


uniformed service is entitled in accordance with his pay grade and 
cumulative years of service. © 
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Section 201(b) of the Career Compensation Act of 1949 assigned, 
for basic pay purposes, the rank or grade of general, lieutenant 
general, and major general of the Army as well as the grade of 
Surgeon General of the Public Health Service to pay grade 0-8, 
then the highest pay grade provided for commissioned officers of the 
uniformed services. That section, therefore, effectively established 
the basic pay grade of the Surgeon General of the Public Health 
Service as pay grade 0-8, 

It would thus seem that section 201(b), being the later and the 
specific pay statute directly prescribing the pay grade and basic pay 
of the Surgeon General of the Public Health Service superseded that 
part of section 206(a) of the Public Health Service Act of 1944 
relating to pay and allowances. See decision of April 15, 1941, 20 
Comp. Gen. 645, holding that a statute assimilating the pay and allow- 
ances of Marine Corps personnel to those of the Army is inapplicable 
to cases where the Marine Corps personnel are otherwise specifically 
provided for. See, also, decisions of September 2, 1942, 22 Comp. Gen. 
171, and July 4, 1944, 24 Comp. Gen. 4, holding that subsequent statutes 
specifically setting forth the pay and allowances of Marine Corps 
personnel make prior statutory assimilation provisions inoperative 
with respect to such pay and allowances, Compare 32 Comp. Gen, 35 
(1952) and 44 Comp. Gen. 708 (1965). 

In the case of Beasley v. United States, 176 Ct. Cl. 491 (1966), 
involving the pay rights of the Administrative Assistant Secretary of 
the Interior, the court considered the effect of several statutory pro- 
visions similar to those applicable to the Surgeon General of the 


Public Health Service. 

Section 205 of the Public Works Appropriation Act, 1958, 71 Stat. 
423, provided that after August 1957 the salary of the Administrative 
Assistant Secretary of the Interior shall be the same as the Solicitor 
of the Department of the Interior. Section 3(b) of the act of Sep- 


tember 23, 1959, 73 Stat. 651, amended section 106(b) of the Federal 
Executive Pay Act of 1956 to provide that the annual rate of basic 
compensation of the Administrative Assistant Secretary of the Interior 
shall be $19,000. Section 106(a) of the Federal Executive Pay Act of 
1956 was amended effective July 10, 1960, to increase the salary of the 
Solicitor of the Department of the Interior from $19,000 to $20,000. 
Effective July 4, 1964, new salary rates were established for both 
positions, 

Based on the 1958 assimilation law the Administrative Assistant 
Secretary sued for the difference in salary between $19,000 and 
$20,000 for the period from July 10, 1960, to July 4, 1964. The Com- 
missioner’s opinion, as modified and adopted by the Court of Claims 


(with respect to the 1958 and 1959 laws relating to the salary of the 
Administrative Assistant Secretary ) said : 


410-893 O - 71 ~ 48 
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The two statutory provisions referred to in the preceding paragraph—the 
earlier of which would entitle the Administrative Assistant Secretary of the 
Interior to a salary of $20,000 per annum for the period in question and the 
later of which expressly fixed the salary of the position at $19,000 per annum for 
the same period—are clearly inconsistent with each other. Both of them cannot 
possibly be given effect with respect to the period of time that is involved in the 
present case, In such a situation, the rule is that the later of the two irreconcil- 
able declarations of the legislature must prevail, as it is regarded as an implied 
repeal of the earlier provision. United States v. Yuginovich, 256 U.S. 450, 468 
( el ; ‘t SUTHERLAND, STATUTORY CONSTRUCTION §§ 1922, 2012 (3rd 
ed. ° 


In the present case, Section 106(b) of the Federal Executive Pay Act of 1956, 
as amended by section 3(b) of the Act of September 23, 1959, was the later of the 
two clearly inconsistent statutory provisions that related to the compensation 
of the Administrative Assistant Secretary of the Interior; and it must be regarded 
as having impliedly repealed the repugnant portion of section 205 of the Public 
Works Appropriation Act of 1958. Therefore, the plaintiff, as the Administrative 
Assistant Secretary of the Interior, was properly paid a salary of $19,000 per 
annum during the period July 10, 1960-July 4, 1964 in accordance with Section 
106(b) of the Federal Executive Pay Act of 1956, as amended by Section 3(b) of 
the Act of September 23, 1959. 

While the intent of the Congress became less clear when the 
assimilating language “with the same pay and allowances,” was 
included in section 206(a) of the 1944 act when that section was 
amended by the act of October 31, 1951, ch. 653, 65 Stat. 700, it 
should be noted that when section 1(2) of the act of May 20, 1958, 
Public Law 85-422, 72 Stat. 124, amended section 201(b) of the 
Career Compensation Act of 1949 to create two new pay grades, 0-10 
and 0-9, major generals of the Army and the Surgeon General of the 
Public Health Service were again assigned to pay grade 0-8, 

Whatever doubt as to the intent of the Congress which may have 
resulted from the 1951 amendment to section 206(a) of the Public 
Health Service Act of 1944, that doubt was removed by the act of 
September 7, 1962, Public Law 87-649, 76 Stat. 451, which codified 
the Career Compensation Act of 1949 in Title 837, U.S. Code. Section 
201(a) of Title 37, as there codified, assigns major generals of the 
Army and the Surgeon General of the Public Health Service to pay 
grade 0-8, Section 11 of that act amended section 206(a) of the Public 
Health Service Act “by striking out the words, ‘with the same pay and 
allowances,” with respect to the Surgeon General of the Public 
Health Service, so that the said section now reads that “The Surgeon 
General, during the period of his appointment as such, shall be of the 
same grade as the Surgeon General of the Army.” 

Inasmuch as the term “grade” is not limited to pay grade, but is de- 
fined in both Title 10 and Title 37, U.S. Code, to mean a step or degree, 
in a graduated scale of office or rank, that is established and designated 
as a grade by law or regulation, and inasmuch as the same law that 
codified Title 37, U.S. Code, and retained the term “grade” in section 
206(a) of the Public Health Service Act also assigned the Surgeon 
General of the Public Health Service to pay grade 0-8, it is our 








— 
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opinion that the term “grade” in the said section 206(a) does not 
relate to “pay grade.” 

The obvious effect of the 1962 amendment was to completely elim- 
inate from section 206(a) of the Public Health Service Act the 
provision of law assimilating the pay and allowances of the Surgeon 
General of the Public Health Service to the pay and allowances of 
the Surgeon General of the Army. We must conclude therefore, that 
section 1 of the act of October 22, 1965, Public Law 89-288, amending 
10 U.S.C. 3036(b) to provide that the Surgeon General of the Army 
“has the grade of lieutenant general” did not have the effect of 
authorizing the payment to the Surgeon General of the Public Health 
Service of the same pay and allowances to which the Surgeon General 
of the Army, a lieutenant general in pay grade 0-9, is entitled. 

On the contrary, the Career Compensation Act of 1949 having 
impliedly repealed the assimilation provision in section 206(a) of the 
Public Health Service Act and section 11 of the act of September 2, 
1962, Public Law 87-649, having expressly eliminated the pay and 
allowance assimilation provision therefrom, there is no basis, under 
the present law, for paying the Surgeon General of the Public Health 
Service the basic pay prescribed for pay grade 0-9. 


[B-168968] 


Contracts—Specifications—Minimum Needs Requirement—Refer- 
ence Materials 

The input of substantial intellectual effort into the preparation of specifications 
for dictionaries, atlases, encyclopedias, and other reference materials does not 
justify an exception to the general rule that funds appropriated for purchases by 
Government agencies are available for purchase only of such articles as will meet 
the actual minimum needs of the agencies, and that payment of any greater 
amount for the purchase of articles which may be superior, or may for one reason 
or another be preferred by any individual officer, is not authorized. Therefore, 
the adoption of a single award procedure for various types of standard diction- 
aries in lieu of multiple awards is the proper exercise of administrative discre- 
tion where the specifications adequately meet the needs of the Government with no 
detrimental effect on the quality of the items being procured and at a savings 
to the Government. 


To the Vice President and General Counsel, Encyclopaedia Britan- 
nica, April 24, 1970: 

We refer to your letter dated January 28, 1970, concerning the objec- 
tions of your subsidiary, G. & C. Merriam Company (Merriam), to 
the making of single awards in lieu of multiple awards by the Federal 
Supply Service (FSS), General Services Administration (GSA), for 
various types of dictionaries based on an interim Federal specification. 

The first contract for the Government’s needs for the types of dic- 
tionaries in question under single award procedures covered the period 
February 1, 1969, through January 31, 1970. The specification on 
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which the invitation for bids was based was Interim Federal Speci- 
fication G-—D-00331B (GSA-FSS), dated December 20, 1967, as 
amended August 21, 1968, which GSA reports was prepared after 
consideration of the comments and recommendations of industry. 
In its amended form, the specification covered four types of diction- 
aries, three abridged and one unabridged, and read, in part, as follows: 


8. REQUIREMENTS 


3.1 Standard product: Hach type dictionary shall be the publisher’s standard 
product. which is sold commercially and shall be of the latest copyrighted edition. 
. 








* * + . * * 
8.3 Content (all types). The dictionaries shall list alphabetically vocabulary 


terms (entries) of the English language complete with the following: (a) defi- 
nitions, (b) pronunciations of the main terms by respelling using a defined sys- 
tem of phonetic representation, (c) part or parts of speech of each term with 
part-of-speech heading, (d) derived and inflected forms of main terms (may be 
either under the mai term or in proper alphabetical sequence), and (e) syno- 
nyms and pictorial illustrations for selected entries. Commonly used slang and 
colloquial terms, technical and scientific words, and abbreviations shall be 
included in the lists of vocabulary terms or in accompanying appendices of the 
dictionaries. Each dictionary shall include a general guide for its proper usage. 
All printing shall be clearly legible and only black ink shall be used for printing 
entries and definitions. 

3.3.1 Type I. The dictionary shall contain not less than 18,000 of the most 


common vocabulary terms, encountered by students of elementary school age, 
when tested in accordance with 4.2.3.2.1. Proper nouns shall be included in the 
dictionary and keys to pronunciation shall be on every two page spread. Size of 
type used for entries and definitions shall be not less than eight point. 

3.3.2 Types II, III and IV. In addition to the general content requirements 
(see 3.3) the alphabe tical listings of vocabulary terms for types II, III and IV 
dictionaries shall be complete with: (a) clear and informative etymologies of 
the main terms, (b) usage labels for terms, where applicable (e.g., slang, collo- 
quial, informal, obsolete, British), and (c) variant spellings of terms. Commonly 
used foreign words and phrases shall be included in the lists of vocabulary terms. 

8.3.21 Type II. In addition, the contents of the type II dictionary shall include 
proper nouns ins in the vocabulary listing or in an appendix; shall include keys to 


pronunciation on every two page spread; and shall contain not less than 130,000 
entries when tested in accordance with 4.2.3.2.1. 


3.3.2.2 Type III. Type III dictionary shall contain not less than 400,000 
entries when checked in accordance with 4.2.3.2.1. 





















































Quality assurance provisions in section 4 of the specification pre- 
scribed various tests including the following: 


4.2.3.2.2 Content, type I. Check the dictionary for inclusion of at least 
eighteen of the following twenty terms, each complete with, or making reference 
to (a) definition, (b) pronunciation (except in the casé of abbreviations), and 
(c) part-of-speech heading (except in the case of abbreviations) : 


albatross H-Bomb 
cablegram herbivorous 
chromosome latitude 
circumnavigate Mesozoic 
eclipse nuclear energy 
equinox partridge 

ete. plutonium 
fallout RSVP 


galleon rural 
‘ SOs 


oe DR SS 
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4.2.3.2.3 Content, types II and III. Check the dictionary for inclusion of at 
least eighteen of the following twenty terms, each complete with, or making refer- 
ence to (a) definition, (b) pronunciation (except in the case of abbreviations), 
(ce) part-of-speech heading (except in the case of abbreviations), and (d) ety- 
mology (except in the case of foreign words and abbreviations) : 


alluvial ICBM 

alveolus jaywalk 

Autobahn laser 

bathysphere paranoia 

colour permutation 

corker petrol 

electron microscope rock and roll (or rock ‘n’ roll) 
BSP solarium 


gene U-boat 
honky-tonk xylem 


Following a specification development conference on July 31, 1969, 
which was attended by representatives of the industry, the interim 
specification was revised after consideration of the views and com- 
ments of the industry. The revised specification, which was designated 
as Interim Federal Specification G—D-00331C (GSA-FSS), dated 
September 29, 1969, incorporated those views and comments of the 
industry which were considered by FSS to be advantageous in con- 
nection with the competitive procurement of dictionaries. 

The revised specification was cited for single-contract procurement 
of the various types of dictionaries involved for the period February 
1, 1970 (or date of award) through January 31, 1971, which was 
advertised under invitation for bids (IFB) FPNSO-EP-0605—A, 
issued October 17, 1969. On page 9 of the IF B, bidders were informed 
that award would be made on an item by item basis and that indi- 
vidual item quantities would not be subdivided for award purposes. 

The record shows that Merriam participated in both of the pro- 
curements and as low bidder received award of one item under the 
first solicitation and of all three items on which it bid under the second 
solicitation. 

The substance of your complaint is that good dictionaries, like good 
educational textbooks, should not be procured singly or with cost as 
the major consideration. In this regard, you question how specifica- 
tions can be written to cover the literary and educational aspects of 
books, fiims and audio-visual aids, and so forth, particularly by the 
Government, without causing serious implications to freedom of 
thought and innovation. 

GSA advised Merriam by letter of January 20, 1970, that the Fed- 
eral Procurement Regulations (FPR) provide that purchases and 
contracts shall be made on a competitive basis to the maximum prac- 
ticable extent [FPR 1-1.801-1] and that our Office has stressed that 
GSA should discontinue multiple awards whenever competitive pro- 
curement can be accomplished satisfactorily. On the premise, there- 
fore, that the interim Federal specification is adequate, GSA states 












730 DECISIONS OF THE COMPTROLLER GENERAL [49 





that there is no basis to continue the previously used multiple-award 
procedure for procurement of the dictionaries in question. Further, 
GSA asserts, since it is essential, in GSA’s opinion, that industry 
determine the literary and intellectual content of the dictionaries, 
GSA procures only standard products. (See paragraph 3.1. of the 
interim specification. ) 

In a letter dated January 28, 1970, to GSA, you express your opin- 
ion that our Office does not contemplate discontinuance of multiple 
awards ‘for procurement of intellectual materials. In your letter of 
the same date to our Office you make the following pertinent 
statements : 
The question is: Does the GAO emphasis, referred to by Mr. Chapman, that 
GSA should discontinue multiple awards whenever procurement can be accom- 
plished satisfactorily, intend to reach a judgment of whether materials with 
substantial intellectual input, such as dictionaries, atlases, encyclopedias and 
other reference materials can or should be reduced to full specifications? Cer- 
tainly there can be and should be specifications on the physical properties of 
dictionaries—size of type, quality of paper and bindings, number of entries, 
ete.—but we argue there cannot be specifications on the intellectual input which 


constitutes a substantial part of the value of the product and that, therefore, 
the multiple award approach is proper. 

As I read the GAO position, it is one of urging the use of single awards 
wherever appropriate, but the decision of appropriateness within reason lies with 
the procuring agency, in this instance GSA. 


By letter dated March 3, GSA has advised our Office that no objec- 
tions were made by the industry to the 1967 interim specification or to 
the solicitation covering the period February 1, 1969, through Janu- 
ary 31, 1970, in which the 1967 specification was cited, until after the 
bid opening, when Merriam interposed various objections. It is fur- 
ther stated that purchases of Government needs for dictionaries dur- 
ing the period of the contract at the low bid prices resulted in an 
estimated saving of $195,000 by the Government, when compared with 
the best prices available under the last previous supply schedule 
multiple award contracts. Under the current contract, GSA states, the 
expected annual saving to the Government, also by comparison with 
the same multiple award Federal Supply Schedule, is estimated as 
$245,533. 

In light of the savings in both procurements, and for the other 
reasons stated above, GSA considers that the single-award competitive 
procedure is justified. 

For your information there is enclosed a copy of Office letter of 
February 7, 1956, B—121926, B-122682, to the Administrator of General 
Services, in which our views as to the use of multiple awards for Fed- 
eral Supply Schedule items are developed at some length, and which 
indicates the basis for our recommendations that such awards be 
limited so far as possible to certain specific situations. 
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While there is nothing in that letter with respect to “materials with 
substantial intellectual input,” your question is whether our emphasis 
upon discontinuance of multiple awards is intended to reach a judg- 
ment as to whether such materials “can or should be reduced to full 
specifications,” 

With respect to dictionaries as a subject of procurement for Gov- 
ernment use, we believe that the question raised by you can be resolved 
on the same basis as would apply to any other commercial article of 
common use: Can the needs of the Government for the article be ade- 
quately stated in such a way that any article conforming to the stated 
criteria would satisfactorily serve the Government’s purposes? 

In this instance the General Services Administration, which is 
charged with the authority and duty of making such determinations 
and drafting appropriate specifications, has, after consulting and 
advising with publishers, promulgated specifications which it con- 
siders appropriate for use in purchasing dictionaries. 

While we cannot question your position that dictionaries represent 
substantial intellectual input, we do not feel that we could on that 
basis alone question GSA’s conclusion that the Government’s needs 
for dictionaries can be satisfactorily met by any dictionary conform- 
ing to the requirements of the specifications which it has prepared. 
Assuming that the purpose for which the Government purchases dic- 
tionaries ‘for use by its employees is to facilitate the process of com- 
munication by use of language, the dictionary is simply a tool, and 
its suitability for such use appears to be as capable of being judged 
as is the fitness of any other tool for its intended use. 

With respect to multiple awards generally, it is to be noted that 
agencies making purchases of articles for which more than one source 
is available are required, when purchasing other than the lowest 
priced item, to be prepared to furnish substantial justification for 
such action. Applying the intent of that rule to the estimated require- 
ments for dictionaries stated in the invitation on which the current 
contract was awarded, the question arises whether there could be 
shown sufficient differences, in suitability for Government use, be- 
tween several standard dictionaries for which multiple awards might 
be made, to justify the expenditure of the amounts which GSA esti- 
mates to be the savings realized by the making of single awards. In 
other words, can it be demonstrated that any one of such dictionaries 
is so superior to another, in its usefulness for the Government’s pur- 
poses, as would justify the payment of a premium of approximately 
50 percent, amounting to some $200,000 to $250,000 per year, to obtain 
it? 

The general rule uniformly adhered to by this Office and its prede- 
cessor authorities in the Government is that funds appropriated by 
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the Congress for purchases by Government agencies are available for 
purchase only of such articles as will meet their actual minimum 
Reeds, and that payment of any greater amount for the purchase of 
articles which may be superior, or may for one reason or another be 
preferred by any individual agency or officer, is not authorized. We 
do not feel that an exception can be justified by the fact that the article 
purchased embodies the results of substantial intellectual input, where 
the article itself is one of a number of similar commercial items of 
widespread general use, freely available to the public in the common 
market place, any one of which is found to be adequate for the 
Government’s needs, 

In 38 Comp. Gen. 235 (1958), we had occasion to consider a some- 
what similar procurement situation, In that case, GSA invited offers 
to supply, under separate awards, each of three types of coated steel 
addressing plates. While the procurement was pending, GSA ascer- 
tained, from information obtained during an investigation of diffi- 
culties encountered with one type of coating, that the coating was not 
at fault; rather, the investigation indicated that when cut to proper 
dimensions, each of the three types of coated plates performed satis- 
factorily. GSA therefore prepared an interim Federal specification 
providing for use of any one of the three types of coating at the 
option of the bidder, canceled the outstanding solicitation, and read- 
vertised the procurement under single-award procedures using the 
interim specification. In upholding the actions taken by GSA, which 
one supplier protested for the reason, among others, that the coated 
plates were all different and should be procured separately, we stated 
that in light of the information furnished by GSA no proper basis 
existed for the making of separate awards for three different types 
of plates. With specific reference to the use of multiple awards, we 
further stated : 


The General Services Administration has, for some time, in accordance with 
recommendations made by our Office, endeavored to curtail the use of multiple 
awards wherever possible because of the probability that in most instances the 
resulting contracts would be legally unenforceable except to the extent performed. 
We have considered that a multiplicity of awards covering identical or sub- 
stantially similar supplies to be furnished to meet the needs of the Government 
would ordinarily be wholly inconsistent with any obligation of the Government 
to any individual contractor. With respect to the subject of mutuality and en- 
forceability of contracts to furnish the needs, desires, wants, and the like, of 
another, see 26 A. L. R. 2d 1139, 1141, 1142; Willard, Sutherland € Co. v. United 
States, 262 U.S. 489; and Atwater 4 Company v. United States, 262 U.S. 495. 


For all the reasons discussed, we do not feel that we could properly 
hold that. the specification in question is not justified and adequate for 
procurement of the dictionaries in question, or that there has been any 
detrimental effect on the quality of the items supplied to the Govern- 
ment. We therefore conclude that GSA’s determination that the Gov- 
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ernment’s advantage lies not in multiple awards but in single awards 
for each type of dictionary is a proper exercise of administrative dis- 
cretion which is in keeping with the provisions of the applicable regu- 
lations and the rules of competitive bidding as reflected in the decisions 
of our Office. 


[B-169473] 
Bids—Late—Postal Strike Effect 


A bid, forwarded by regular mail in sufficient time to have been delivered prior 
to the time set for the opening of bids but for the unprecedented postal strike that 
commenced in New York City on bid opening day, may not be considered for award 
by waiving the late bid regulations on the theory the strike was in the same 
realm as an act of God, defined as “some inevitable accident which cannot be 
prevented by human care, skill, or foresight, but results from natural 
causes * * *.” But even assuming the strike was an act of God, the bidder in 
not forwarding its bid by registered or certified mail, assumed the risk of deliv- 
ery, a risk which was not overcome by bid handling instructions to procuring 
agencies necessitated by the strike, as the instructions did not suspend the late 
bid rules contained in Armed Services Procurement Regulation 2-308 and the 
invitation. 


To Guimond Farms, April 24, 1970: 

Reference is made to your telegram of April 2, 1970, and subsequent 
letters dated April 7, April 9, and April 18, 1970, protesting the deci- 
sion of the Subsistence Regional Headquarters, Defense Personnel 
Support Center, New York City, not to consider your late bid on 


invitation for bids (IFB) No. DSA 136-70-B-0181. 

The subject IFB was issued February 17, 1970, for the milk and 
dairy products requirements of Hanscom Field, Bedford, Massa- 
chusetts, for the period May 1, 1970, through October 31, 1970. Bids 
were scheduled for opening at 2:00 p.m. on March 18, 1970. It is admin- 
istratively reported that your bid was mailed on March 17 via Special 
Delivery, and was received and time stamped at the Church Street 
postal substation, New York City, at 4:30 a.m. on March 18, 1970, in 
sufficient time to have been delivered to the Subsistence Regional Head- 
quarters prior to the 2:00 p.m. deadline. However, because of a mail 
strike which commenced in New York City at 12:01 a.m. on March 18, 
1970, your bid was not delivered until March 26, 1970. 

You contend that your company should not be penalized and 
deprived of consideration of its bid because of delay in delivery caused 
by the unprecedented postal strike, which you argue could be considered 
in the same manner as an act of God. You therefore ask that the regula- 
tions be waived and your bid be opened and considered for award. 

This case is unique in that the postal strike, which was unprecedented, 
was the sole factor for the delay in the delivery of your bid. At 5:00 
p.m. on March 18, 1970, the Defense Personnel Support Center, Phila- 
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delphia, reacting to the posta] strike, dispatched the following teletype 
message to the Subsistence Regional Headquarters in New York City: 


Postal Strike in New York City 


There is a postal strike in New York City which will effect the ability of 
bidders to mail bids from that City or its suburbs. Subsistence bids opening in this 
Headquarters this week are being extended one week with telegraphic bids au- 
thorized whenever bids from the New York area are anticipated. Subsistence 
Regional Headquarters in New York City will take similar action with its 
bids opening this week. If your amendments are in mail and cannot be delivered, 
it will be necessary to assume that bidders will have received the press release 
issued from here and/or to notify potential bidders by phone or wire. Other 
regional commanders should prepare to take similar action in the event the 
strike should spread outside the New York area and effect your sources. 


On March 20, 1970, the Department of Defense sent out a message 
approved by the Armed Services Procurement Regulation (ASPR) 
Committee as follows: 


The current mail stoppage in certain areas of the U.S. has created serious prob- 
lems with regard to the scheduled opening of bids and receipt of proposals. As a 
direct result of the postal strike, telegraphic communications media have be- 
come severely overloaded. The following is therefore furnished for guidance of 
all DOD procurement offices : 

1. If the requirement will permit, scheduled bid and proposal openings should 
be delayed until mail delivery problems have been substantially solved. Not- 
withstanding ASPR 2-208 and 3-505, notice of delay may be limited to display 
in the bid room. When mail service is restored, all prospective offerors should 
be notified of a new bid or proposal opening date by formal IFB or RFP amend- 
ment in accordance with 2-208 and 3-505. 

2. If the requirement will not permit delay, available bids or proposals should 
be opened and award made thereon if it is determined that there was adequate 
competition or, in the case of proposals, negotiation undertaken when required. 
If it appears before bid opening that an insufficient number of bids has been 
received to indicate adequate competition, consideration should be given to can- 
celing the IF'B prior to opening and conducting negotiations, by telephone if such 
action is necessary. 


However, it is important to note that both of these messages were 
dispatched after bid opening in the instant procurement, and that 
neither of these messages provides for a suspension of the late bid 
rules, as set forth in ASPR 2-303 and paragraph 8 of the Instructions 
and Conditions to the invitation. 

The invitation cautioned all bidders to take notice of paragraph 8 
of the Instructions and Conditions (Standard Form 33A, July 1966) 
providing in pertinent part that: 

(a) Offers * * * received at the office designated in the solicitation after 
the exact hour and date specified for receipt will not be considered unless: (1) 
they are received before award is made; and either (2) they are sent by regis- 
tered mail, or by certified mail for which an official dated post office stamp (post- 
mark) on the original Receipt for Certified Mail has been obtained * * *, and 
it is determined by the Government that the late receipt was due solely to delay 
in the mails, * * * for which the offeror was not responsible; or (3) if submitted 
by mail * * * it is determined by the Government that the late receipt was due 
solely to mishandling by the Government after receipt at the Government instal- 
lation; * * *. [Italic supplied.] 

The conditions set forth in paragraph 8 of the Instructions and 
Conditions follow literally the provisions of paragraph 2-303.3 of 
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the ASPR. This Office has consistently held that the ASPR language 
concerning late bids is mandatory and any deviation from the require- 
ments, particularly from the failure to use registered or certified mail 
in the case of a bid delayed in the mail and received after the time set 
in the solicitation, renders the bid late and therefore precludes its con- 
sideration. 46 Comp. Gen. 42, 45 (1966) ; 42 Comp. Gen. 255 (1962). 
As indicated in our decision of December 1, 1964, B-155119, “The 
Armed Services Procurement Regulation is a statutory regulation 
promulgated pursuant to 10 U.S.C. 2202. It has the force and effect of 
law, and there is no authority for our office to waive its requirements 
even when such action may be to the advantage of the Government.” 

You contend in your letter of April 18, 1970, that “the postal strike 
could be considered in the same realm as an act of God.” An act of God 
has been defined as “some inevitable accident which cannot be pre- 
vented by human care, skill, or foresight, but results from natural 
causes, such as lightning, tempest, floods, and inundations.” Duble v. 
Canadian Pacifie 8S. 8S. Co., Limited, 49 F. 2d 291 (1930). Thus it 
would appear that an act of God is not a thing or state in continued or 
persistent existence, but is a singular, unexpected and irregular visita- 
tion of a force of nature. A postal strike would not, meet the require- 
ments necessary to be considered an act of God. But even assuming, 
arguendo, that a postal strike could be considered an act of God, it has 
been stated that a failure to exercise reasonable diligence to guard 
against an act of God, which can be guarded against, is negligent 
behavior. Davis v. Ivey, 112 So. 264 (1927). In the present procure- 
ment, the only requirement for total protection against late delivery 
was to send your bid by registered or certified mail. Since you did 
neither, you assumed the risk of late delivery even if caused by an act 
of God. 

Although we are sympathetic to a situation such as this, this Office 
is authorized to act only in accordance with applicable legal prin- 
ciples. We are without authority to substitute equitable consideration 
for the law in cases of this kind. 48 Comp. Gen. 59 (1968). In pre- 
viously discussing the need to adhere to the late bid rule, as written, 
even under unusual conditions evoking sympathy for the bidders, we 
stated at 48 Comp. Gen. 59 at 62, supra: 

While these provisions of the regulations and of the invitation for bids may 
result in the failure of the Government to receive the benefit of lower bids and 
may seem unduly harsh by bidders affected adversely thereby, the adoption of 
the principles set forth therein have been determined to be necessary not only to 
the orderly and timely procurement of supplies and services by the Government, 
but to the integrity of the competitive bid system as well. 

In view of the clear provisions of paragraph 8 of the invitation’s 
Instructions and Conditions and ASPR 2-303.3, and the lack of au- 
thority to waive these provisions, we must conclude that you assumed 
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the risk of late delivery when you failed to register or certify your bid. 
Accordingly, we must conclude that the rejection of your bid was 
proper, and such action will not be disturbed by this Office. 


[B-169026] 


Contracts—Awards—Erroneous—Mistake in Fact 


An award for dictating equipment to the apparent low bidder made on the basis of 
a mistake in fact that the bidder’s offered price was the lowest price received, an 
understanding induced by the erroneous factual statements inadvertently made 
by the contractor's representative that the equipment would not require the leas- 
ing of dictating trunk lines at a monthly rental charge, was an erroneous award to 
other than the low, responsive, responsible bidder, and although made in good 
faith the award should be canceled and the procurement resolicited, as it is not 
enough that an award be made in good faith. The fact that the contractor’s rep- 
resentative was unaware that his statements were erroneous is also of no effect 
as there is no difference between a contract entered into under a mutual mistake 
of fact and one in which one party contracts in reliance upon a deliberate mis- 
representation by the other. 





Contracts—Awards—Erroneous—Effect of Contract Protests 


An unsuccessful offeror’s failure to repeat the questions raised at the time pro- 
posals were opened concerning its competitor’s ability to fulfill its representa- 
tions is not considered a waiver of any rights to object to the award, nor does 


it preclude the offeror from renewing the complaints when the erroneous basis 
of the contract award is disclosed. 


To the Administrator, Veterans Administration, April 27, 1970: 


Reference is made to a letter dated February 4, 1970, with en- 
closures, from the Director of Supply Service, Department of Medi- 
cine and Surgery, requesting a decision as to whether a contract 
erroneously awarded to Dunshaw of Puerto Rico, Inc. (Dunshaw), an 
authorized sales agent of North American Phillips Corporation, a 
Federal Supply Schedule (FSS) contractor for Norelco dictating 
equipment, should be canceled and placed with the low bidder, Dicta- 
phone Corporation (Dictaphone), whose equipment is also covered 
by a FSS contract. 

Requests for proposals were sent to both Dictaphone and Dunshaw 
under date of October 8, 1969, for remote control dictating equipment 
to be installed at the Veterans Administration (VA) Hospital, San 
Juan, Puerto Rico. Bidders were requested to quote prices for the 
equipment as listed under the respective Federal Supply Schedule 
contracts, and to quote trade-in allowances for dictating and transcrib- 
ing machines owned by the hospital, 

Proposals were submitted on October 20, 1969. Dictaphone’s net 
total after trade-in allowance was $25,192.11. However, directly after 
sub-item 2 (telephone links for each machine) of both Items I and II, 
Dictaphone inserted “* * * See note.” The “note” referred to stated : 
“This item is quoted as requested. However, if the telephone company 













































— © 


mo © sD 


—e ae ff 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 737 


dictation trunk is used in lieu of the quoted links, the net equipment 
cost would be reduced to $30,142.61, thereby providing a net total cost 
of $21,142.61.” Dunshaw’s net total bid offering Norelco equipment was 
$21,574.08, with “0” for sub-item 2 under Items I and II. 

The contracting officer, assuming, apparently on the basis of state- 
ments by a representative of Dunshaw, that the Norelco system did 
not require any linkage through the telephone company, evaluated the 
Dictaphone proposal of $25,192.11, including the telephone links, as 
being on the same basis as Dunshaw’s bid at $21,574.08. Consequently, 
the contract was awarded to Dunshaw on November 18, 1969, and a 
purchase order was issued to that firm. 

However, it was subsequently discovered that Dunshaw’s equipment 
will require the leasing of dictation trunk links from the Puerto Rico 
Telephone Company at a monthly rental charge. In light of this fact 
it became apparent that, if bids were to have been evaluated on an 
equal basis, Dictaphone’s bid should have been evaluated at the price 
quoted in the note in its proposal for equipment without telephone 
links, which was lower than the price quoted by Dunshaw. 

The record indicates that representatives of Dunshaw advised the 
contracting officer, both before and after the receipt of the proposals, 
that the Norelco equipment had built-in telephone links, and that the 
contracting officer understood from their statements that there would 
be no necessity for obtaining any additional equipment or service from 
the telephone company. The file contains a report dated September 2, 
1969, by a special committee of hospital personnel who inspected the 
service capabilities of Dunshaw and Dictaphone in Puerto Rico, 
which includes findings that Dictaphone equipment would require 
installation and rental of links from the telephone company, and 
that the Norelco system would not. 

In this case it is clear that the award to Dunshaw resulted from 
a mistake of fact and that Dictaphone’s offered price was lower than 
Dunshaw’s. In deciding whether a contract awarded erroneously but 
in good faith to other than the low responsive responsible bidder 
should be canceled, we must consider all of the relevant and material 
factors surrounding the award and base our decision on the best inter- 
ests of the United States. It is not enough that the award be made in 
good faith. B-164826, August 29, 1968. 

We are satisfied from the record that the award resulted from 
erroneous factual statements by Dunshaw’s representative, and that 
the contract awarded did not accord with the contracting officer’s 
understanding or intention. While we are inclined to believe, since 
it appears that no Norelco central dictating system had been installed 
in Puerto Rico, that Dunshaw’s representative himself was unaware 
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that his statements were erroneous, we see no difference in effect be- 
tween a contract entered into under a mutual mistake of fact and 
one in which one party contracts in reliance upon a deliberate mis- 
representation by the other. 

In opposition to the Dictaphone protest, Norelco’s Government rep- 
resentative, Mid-Atlantic Industries, Inc., urges that the contract 
award should be allowed to stand. In support of its contentions it 
points out that the Veterans Administration specification X—708a, 
referenced in the solicitation of proposals, included in paragraph 3.2.1 
describing a Dial Telephone Dictating System the statement, “tele- 
phone dictation trunk (link) is supplied by the Telephone Company 
on a rental basis as part of regular telephone service, one link being 
required for each recorder.” Therefore it is contended that the items 
listed in the solicitation as “Telephone links” can properly be under- 
stood as applying to the interface equipment by which the impulses 
received through the telephone line are interpreted and made to pro- 
duce the proper connections between the dictating and recording equip- 
ment. Since this interface equipment, referred to by Norelco as “links,” 
is built into the Norelco units, it is angued that the Dunshaw proposal 
and the contract consummated by its acceptance must be considered as 
fully responsive to and in complete conformity with the solicitation. 

Were we faced with a question merely of an ambiguity in the solici- 
tation, the bidder’s interpretation, if reasonable, might be regarded as 
controlling the interpretation of the contract. However, in the light 
of our conclusions stated above as to the misleading effect upon the 
contracting officer of the statements by Dunshaw, we regard the ques- 
tion as one of misrepresentation or mutual mistake, going to the forma- 
tion of the contract, rather than one of ambiguity affecting only its 
interpretation. 

It is also contended that the Dictaphone protest came too late, and 
that by its delay Dictaphone permitted the performance of the con- 
tract to proceed so far that its cancellation would be inequitable. 

The record shows that in a letter dated September 29, 1969, just 
before the issuance of the solicitation for proposals, from Mr. Canellas, 
Manager of Dictaphone’s Puerto Rico office, to Mr. Baraga of the 
Veterans Administration Center in San Juan, reference was made to a 
previous statement “by the competitors, that with their equipment no 
monthly rental rates would have to be paid to the Puerto Rico Tele- 
phone Company.” In commenting on that statement Mr. Canellas 
pointed out that “with or without a built-in dictation link a monthly 
rental rate must be paid to the Puerto Rico Telephone Company for 
connection to their telephone lines.” 

Both Mr. Canellas, in a report to his office, and the contracting 
officer in his narrative statement of the facts, state that at the opening 
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of the proposals, when the asterisked note in the Dictaphone proposal 
was read, the Dunshaw representative stated that there would be no 
need for a telephone link and no recurring charge with the Norelco 
equipment. 

Since the contracting officer accepted this representation and 
awarded the contract to Dunshaw with that understanding, Dicta- 
phone felt that it was not in a position to protest further until the 
necessity for telephone connections on a rental basis was disclosed. 
The contracting officer was not advised as to this until about Decem- 
ber 20, and did not receive Norelco’s explanation until January 26. 
Dictaphone learned about the middle of January that the telephone 
company had been asked to quote rates for the necessary service, and 
its formal protest was made within two weeks thereafter. 

In the circumstances, we do not feel that Dictaphone’s failure to 
repeat the questions which it had already raised concerning Dunshaw’s 
ability to fulfill its representations should be considered a waiver of 
any rights it might have had to object to the award, or to preclude 
it from renewing its complaints when the erroneous basis of the con- 
tract award had been disclosed. 

The VA was advised by letter of January 27, 1970, from Mid- 
Atlantic Industries that 9 of the 11 items involved had been shipped 
to Puerto Rico prior to that date. However, no material or wiring has 
been installed or received at the VA hospital. While the situation, 
as it affects Dunshaw, is most unfortunate, we think that the primary 
consideration is upholding the integrity of the competitive bid sys- 
tem. We do not find here a sufficient basis to deviate from the general 
rule that contracts are to be awarded to the low responsive bidder. 
Accordingly, the purchase order issued to Dunshaw should be canceled, 
and in view of the apparent misunderstanding by both the contracting 
officer and Dunshaw’s representative concerning the use of the tele- 
phone company’s dictation trunk links, as well as some uncertainty 
as what telephone services would be involved under Dictaphone’s pro- 
posal, we are of the opinion that the procurement should be resolicited 
with appropriate clarification as to the use of such links and a state- 
ment of the method of evaluation to be employed if proposals received 
require different services from the telephone company. 

In regard to the question raised by Dictaphone as to whether the 
Norelco equipment complies with the “Buy American Act”, 41 U.S.C. 
10, we have been furnished a certification that the Norelco model 2000 
Central Dictation System as shown and described on pages 10 and 
11 of General Services Schedule GS-00S-—76538 complies with the Buy 
American Act and as such is considered to be a domestic end product. 
However, since the Norelco Federal Supply Schedule price list lists 
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“Phillips Lamp—Holland” as the manufacturer, it is suggested that 
further clarification of this aspect of the procurement be obtained upon 
resolicitation. 

Copies of this decision are being furnished to both Dunshaw and 
Dictaphone. 


[B-169083] 


Contracts—Awards—Small Business Concerns—Price Reasonable- 
ness 


The cancellation of an invitation for bids that contained a total set-aside for 
small business concerns due to the disparity in bid prices evidenced by the bid 
of a large business concern who had acquired a small business that had been 
solicited to submit a bid having satisfactorily performed under prior contracts, 
because the contracting officer was unaware of the concern’s changed size status, 
and the readvertisement of the procurement on an unrestricted basis, was in 
accord with paragraphs 1-706.5(a)(1) and 1-706.3(a) of the Armed Services 
Procurement Regulation, and the withdrawal determination properly considered 
the “courtesy” bid of the large business concern submitted at a price that was 
less than half of the lowest small business price, even though no formal inquiry 
was made to establish the correctness of the large business concern’s price as 
the firm was ineligible for award under the set-aside. 


To West Point Research, April 28, 1970: 

Further reference is made to your letter dated February 12, 1970, 
and subsequent correspondence, protesting the cancellation of Invita- 
tion for Bids (IFB) No. DAAF07-70-B-0145 (“IF B 0145”) for 1856 
firing pin assemblies, and the readvertising of the same item by IFB 
No. DAAF07-70-B-0191 (“IF B 0191”), issued by Watervliet Arsenal, 
Watervliet, New York. 

IFB 0145 was issued as a total set-aside for small business on De- 
cember 11, 1969, and was opened on December 26, 1969. Bids were 
solicited from 12 prospective bidders including a prior contractor, 
Argo Development Corporation. Six bids were received, as follows: 

Bidder Unit Price 
Henry Products Co., Inc. $ 5.08 
West Point Research, Inc. 10. 90 
Fiedler Machine Co., Inc. 11. 73 
Santa Fe Mfg. Corp. 11, 95 
Acaron Division, Standard Helicopters 13. 79 
Suburban Tool & Mfg. Co. 23. 50 


In the course of planning the procurement, the contracting officer had 
determined that the entire procurement should be set aside for exclu- 
sive smal] business participation, and this determination was concurred 
in by the procuring activity’s smal] business adviser. 
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The bid of Henry Products Co., Inc., a large business not on the 
bidders’ list, included a cover sheet which stated: 

THIS IS TO ADVISH THAT ARGO DEVELOPMENT CORP. HAS CON- 

SOLIDATED ITS OPERATIONS WITH HENRY PRODUCTS O0O,, INC. AND 
ALL ADMINISTRATION AND SALPS WILL BE PERFORMED AT THE 
ABOVE ADDRESS. 
This bid also contained the explanation that the firing pin assemblies’ 
were “previously manufactured by Argo Development Corp. under 
contract No, DAAG25-68-C-1238.” Argo Development Corporation 
was one of the small businesses on the bidders’ list for this procure- 
ment and, at the time of the determination to set this procurement 
aside for small business concerns, the contracting officer was unaware 
of the change in Argo’s small business status. 

Award to your firm as the lowest small business bidder would have 
resulted in a contract price of $20,230.40. Although Henry Products 
was not eligible for award under IF'B 0145, its bid price indicated the 
firing pin assemblies could be purchased for $9,428.48, a savings of 
$10,801.92. Henry Products was contacted and a representative of that 
firm orally confirmed its unit price of $5.08. A review of contract 
DAAG25-68-C-1238 established that in 1968, Argo Development 
Corporation had made timely delivery of 4816 firing pin assemblies 
at a unit price of $6.47. These considerations led the contracting offi- 
cer to determine, on February 4, 1970, that the firing pin assemblies 
could not be obtained at reasonable prices from small business con- 
cerns as required by Armed Services Procurement Regulation 
(ASPR) 1-706.5. Therefore, it was decided to withdraw the set- 
aside, cancel IFB 0145, and readvertise for unrestricted competition. 
The procuring activity’s small business adviser concurred in this 
decision. 

On February 6, 1970, IFB No. DAAF07-70-B-0191 was issued, so- 
liciting bids on an unrestricted basis. The following bids were re- 
corded at the bid opening on February 16, 1970: 

Bidder Unit Price 
Henry Products Co., Inc. $ 5. 95 
Santa Fe Mfg. Co. 10. 85 
West Point Research 10. 90 
Fiedler Machine Co., Inc. 11. 49 
Acaron Division, Standard Helicopters 18, 31 
Suburban Tool & Mfg. Co. 18. 75 


410-893 O- 71 49 
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An award based upon these bids has been withheld pending our con- 
sideration of your protest. 

You protest the cancellation of IFB 0145, the withdrawal of the 
set-aside, and the resolicitation on an unrestricted basis on the ground 
that the procuring activity should not have considered the “impossibly 
low price submission” of Henry Products in determining the reason- 
ableness of the bids received from small businesses. You state that 
your unit price of $10.90 is in line with the Government estimate for 
this procurement and reflects a “reasonable and properly competitive” 
price. You further state that Henry Products submitted a contrived 
low bid, which it knew could not be accepted, for the purpose of open- 
ing the procurement to big business and exposing the bids of its 
future competitors, and that consideration of the Henry Products 
bid in canceling IFB 0145 without verifying its accuracy and reason- 
ableness does not afford the protection to small businesses contem- 
plated by the small business set-aside program. 

With respect to the propriety of the decision of the contracting 
officer to reject all bids under IFB 0145, ASPR 1-706.5(a) (1) pro- 
vides that a procurement may be totally set aside for exclusive small 
business participation : 

* * * if the contracting officer determines that there is reasonable expectation 
that bids or proposals will be obtained from a sufficient number of responsible 


small business concerns so that awards will be made at reasonable prices. Total 
set-asides shall not be made unless such a reasonable expectation exists, * * * 


In addition, ASPR 1-706.3(a) authorizes withdrawal of small 
business set-asides as follows: 

(a) * * * If, prior to award of a contract involving an individual or class 
set-aside, the contracting officer considers that procurement of the set-aside 
from a small business concern would be detrimental to the public interest (e.g., 
because of unreasonable price), he may withdraw a unilateral or joint set-aside 
determination by giving written notice to the small business specialist, and the 
SBA representative if available, stating the reasons for the withdrawal. In a 
similar manner, a unilateral or joint class set-aside may be modified to with- 
draw one or more individual procurements. 

There can be no doubt that the provisions of the Small Business 
Act authorize the award of contracts to small business concerns at 
prices which may be higher than those obtainable by unrestricted com- 
petition. However, we are aware of no valid basis upon which it may 
be concluded that this act was intended to require the award of con- 
tracts to small business concerns at prices considered unreasonable 
by the procuring activity, or that the procuring activity would be 
prohibited from withdrawing a set-aside determination where the bids 
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submitted by small business concerns were considered unreasonable. 
The regulations quoted above, permitting set-aside action only where 
there is a reasonable expectation of sufficient competition to produce 
reasonable prices and providing for withdrawal of the set-aside where 
that expectation is not realized, properly permit the withdrawal of 
a set-aside, based upon a valid determination that bid prices received - 
from small business concerns are unreasonable. B—149889, November 2, 
1962. 

Under the terms of IFB 0145 (page 16), bids from large business 
concerns were to be considered as nonresponsive and were to be re- 
jected. Such bids, while nonresponsive, are regarded as courtesy bids 
and our Office has not objected to the consideration of a courtesy bid 
in determining whether small business bids submitted in the same 
procurement were unreasonable. In our reconsideration, dated 
August 11, 1961, affirming our decision B-145376, June 21, 1961, we 
stated : 

We are not aware of any restriction on a procuring agency as to the factors 
to be considered in determining whether prices quoted under a small business 
set-aside are fair and reasonable and whether the small business set-aside should 


be withdrawn and the procurement readvertised. A ‘ ete bid” would appear 
to be a factor proper for consideration. 


See also B-169008, April 8, 1970; B-164523, August 28, 1968; B- 
158789, May 19, 1966, affirmed on reconsideration, August 5, 1966; 
45 Comp. Gen. 613 (to American Electronic Laboratories, Inc.) ; 
B-153264, April 13, 1964; B-151741, July 30, 1963. : 

You have cited our decision B~168534, January 16, 1970, in support 
of your contention that the contracting officer in the instant case im- 
properly considered the large business bid in determining the reason- 
ableness of small business bids. Under the circumstances of that case 
involving a big business bid of $237,110.30 and a low small business 
bid of $247,501.88, we stated that the receipt of a lower bid from a 
large business is insufficient to require a conclusion that the small 
business prices are unreasonable. It should be noted, however, that 
such statement does not address the matter of disparity between the 
large and small business bids, and cannot reasonably be construed as 
expressing the view that the amount of the difference in such bids 
may not properly be considered as. a factor in determining the reason- 
ableness of small business bids, 

In regard to the reasonableness of the small business bids, you con- 
tend that your unit price of $10.90 verified the accuracy and rea- 
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sonableness of the Government estimate for the procurement, which 
you understand was $10 per unit. You also maintain that Henry 
Products’ unit price of $5.08 was either in error or unreasonable and 
a deliberate attempt to open up the procurement and expose the small 
business bids. Although Watervliet Arsenal personnel were of the 
opinion that the estimated unit cost of the assemblies was $13, the 
price of $6.47 is the official Government estimate set by the Army 
Weapons Command upon which the funding of the procurement was 
based, However, there is support in the present record for your conten- 
tion that Henry Products’ unit price of $5.08 was in error. As stated 
above, that firm orally confirmed its price and thus it appeared correct 
to the contracting officer at the time he decided to cancel IF'B 0145 and 
withdraw the set-aside. After Henry Products bid a unit price of $5.95 
in response to IF B 0191, the procuring activity requested an explana- 
tion for the increase of 87 cents per unit, whereupon Henry Products 
replied that it had previously omitted the cost of an item from its bill 
of materials. 

No formal inquiry was made to establish the correctness of Henry 
Products’ bid of $5.08 per unit, since that firm was ineligible for award 
under IFB 0145. However, we believe that the contracting officer’s 
comparison of that bid with the small business bids was not improper 
action in view of Henry Products’ oral confirmation of its price and 
the official estimated unit price of $6.47. Under the circumstances as 
outlined above, we find no legal basis to object to the contracting 
officer’s decision to cancel IFB 0145, withdraw the set-aside, and re- 
advertise on an unrestricted basis, 

You have also stated that you were not notified of the cancellation 
of IFB 0145. The record shows that such notice was mailed to all 
bidders, including your firm, on February 4, 1970. While it is re- 
grettable that you did not receive this notice, its nonreceipt can have 
no bearing on the validity of the cancellation. 

Accordingly, your protest must be denied. 


[B-169106] 


Travel Expenses—Military Personnel—Use of Other Than Govern- 
ment Facilities—Reimbursement Basis 


An Army officer returning to his new permanent duty station in Hawaii from a 
temporary duty. assignment in the United States who is erroneously furnished 
transportation by commercial vessel to accompany his dependents authorized 
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this mode of transportation to travel to the new station prior to issuance of the 
temporary duty orders, is indebted for the cost of the commercial vessel trans- 
portation, leas cost of transportation by military air. The transportation 
officer, limited under the member’s orders to authorizing transportation by 
commercial air if military aircraft was not available, exceeded his authority and 
did not exercise sound traffic judgment in furnishing transportation by commer- 
cial vessel, and the member returning to his station under temporary duty 
orders, his travel is not within the scope of paragraph M4159-4 of the Joint 
Travel Regulations authorizing commercial vessel travel concurrently with~- 
dependents under permanent change of station orders. 


To Lieutenant Colonel R. D. Briercheck, Department of the Army, 
April 28, 1970: 

Your letter of September 8, 1969, HCF A-F, with two endorsements, 
requests a decision as to the entitlement of Lieutenant Colonel 
Steven S. Crowell to travel allowances for his travel from Oakland 
Army Base, California, to Honolulu, Hawaii, during the period 
June 10 to 16, 1969. The request was assigned Control No. 70-4 by the 
Per Diem, Travel and Transportation Allowance Committee. 

Colonel Crowell was transferred from Vietnam to Headquarters 
United States Army, Pacific, Hawaii, as a permanent change of station 
by orders dated January 30, 1969, as amended by orders dated Febru- 
ary 23, 1969. By Letter Orders 5-124, dated May 20, 1969, as amended 
by Letter Orders No. 5-133, dated May 22, 1969, he was directed to 
proceed from Hawaii to Washington, D.C., for temporary duty of 
approximately three days upon completion of which he was to return 
to his station. Item 11 of the orders authorized transportation “as 
determined by transportation officer.” Item 13 of the orders (remarks) 
provided that “If mil acft is not available, coml air trans auth.” The 
orders also authorized a delay of 27 days chargeable to leave in return- 
ing, and the use of a privately owned vehicle in traveling from the 
east coast to port of departure. 

Colonel Crowell arrived in Washington, D.C., by air on May 23, 
1969, and upon completion of the temporary duty he proceeded to 
Anniston, Alabama, in a leave status to join his dependents. Prior to 
the issuance of the temporary duty orders of May 20, 1969, Colonel 
Crowell’s dependents had been authorized by a dependents’ travel 
authorization letter (DTAL-512 of May 14, 1969), to travel to his 
new duty station in Hawaii. The authorization stated that transporta- 
tion by commercial vessel was desired for their ocean travel. The mem- 
ber traveled with his dependents to Oakland Army Base, California, 
by privately owned vehicle and was furnished transportation with 
them aboard a commercial vessel to Honolulu. 





746 DECISIONS OF THE COMPTROLLER GENERAL [49 


By letter of July 29, 1969, you advised the member that he is in- 
debted to the United States in the amount of $270 representing the 
cust of transportation furnished him by commercial vessel ($315) less 
the cost of transportation by military air ($45) which would have 
been expended for his travel by that means. Also, it appears that he 
was charged with leave for the additional days of travel. The member 
contends, however, that he did not request surface transportation with 
his family. He says that on May 26, 1969, he phoned the Transpor- 
tation Office at Oakland Army Base and requested a port call for 
military air on or about June 11, 1969, for his own travel. He further 
says that upon his arrival at Oakland Army Base he was informed 
by personnel in the Transportation Office that there was no record of 
an aerial port call for him and that since he was traveling with his 
family he was entitled to surface transportation to accompany them. 

The record shows that you were advised by the Judge Advocate 
General’s Office, U.S. Army Pacific, that the member was entitled to 
transportation by commercial vessel for the reason that under item 11 
of the orders of May 20, 1969, the transportation officer at Oakland 
Army Base could have furnished transportation by any mode con- 
sidered appropriate. Paragraph 304002, P.804-1, Change 304, Army 
Regulation 55-355, was cited in support of that view. Also, you were 
advised by that office that paragraph 26, Army Regulation 55-28, 
allows application to be made to the transportation officer for port 
call requests for surface transportation in connection with temporary 
duty. 

The record further shows that the Office of the Comptroller of the 
Army shares the view that the member was entitled to transportation 
by commercial vessel and therefore appears to be entitled to additional 
per diem for the time required for ocean travel and an adjustment in 
his leave account. You question the correctness of the advice furnished 
you by the Army, however. 

The pertinent statute, 37 U.S.C. 404, provides for the payment of 
travel and transportation allowances to a member of the uniformed 
services traveling under competent orders away from his post of duty 
under regulations prescribed by the Secretaries concerned, The Joint 
Travel Regulations, promulgated pursuant to that statutory authority 
and other sections of Title 37, U.S. Code, are supplemented by regu- 
lations of the various services. Part F of the Joint Travel, Regulations 
provides travel allowances for temporary duty travel outside the 
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United States and paragraphs M4253-4c and M4253-5 provide for per 
diem for travel aboard commercial vessels in proper cases. 

With respect. to the Army regulations cited above, paragraph 3-4, 
Army Regulation 55-28, provides that port call requests for tem- 
porary duty travel will be submitted in the format shown in Appendix 
A. Field No. 26 of Appendix A provides that for unaccompanied 
military personnel the desired or required mode of transportation 
should be entered on the request by code number and lists various 
coded modes including “Air required” and “Commercial surface de- 
sired.” While that instruction indicates that the mode of transporta- 
tion desired by the traveler may be entered on the port call request, 
Paragraph 1-3e of the same regulation specifically provides that the 
Military Traffic Management and Terminal Service (MTMTS) is 
responsible for— 


oe 1) Determining the modes of transportation to be used based on DA and DOD 
cies. 


Paragraph 304002, Army Regulation 55-355, provides that when 
travel orders do not direct a specific mode of commercial transporta- 
tion, the person arranging for transportation, in arriving at a decision 
regarding the mode of commercial transportation to be used will be 
required to’ use passenger transportation which provides satisfactory 
service and meets the military requirements, taking into consideration 
overall economy, and sound traffic judgment. 

Since the latter regulation is also published as paragraph 304002 of 
Defense Supply Agency Regulation 4500.3 (Military Traffic Manage- 
ment Regulation), it apparently establishes Department of Defense 
policy as well as Department of the Army policy for furnishing trans- 
portation by the least expensive means meeting military requirements. 

While the orders of May 20, 1969, authorized transportation as 
determined by the transportation officer, this clearly was limited by 
the further provision that transportation by “commercial air” was 
authorized only if military air was not available. Thus, we believe the 
orders must be considered as contemplating travel by Government air 
if available. The determination by the transportation officer was 
limited to Government air or commercial air. 

Paragraph M4159-4 of the Joint Travel Regulations provides that 
when more than one type of Government transportation is available 
for ocean travel of members on permanent change of station the low- 
est priced one will be the maximum entitlement, except when the mem- 
ber, accompanied by dependents who have refused Government air 
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transportation, performs travel by surface transportation, the measure 
of entitlement will be Government surface transportation if available. 
If such transportation is not available then the member and his 
dependents are entitled to travel by commercial vessel. 

Apparently, when the member arrived at the Transportation Office 
at Oakland Army Base with his dependents it was concluded that he 
was entitled to accompany them and travel by surface transportation 
under that provision. 

That provision, however, applies only when a member is traveling 
to or from his overseas station under permanent change-of-station 
orders and concurrent travel of dependents (Paragraph 9-42, Army 
Regulation 37-106) has been authorized. Such was not the case here. 
The member was returning to his station under the temporary duty 
orders of May 20, 1969, and the fact that his dependents were travel- 


ing with him did not entitle him to travel by commercial vessel in 
order to accompany them. 


Military requirements for the member’s travel would have been met 
by military air and furnishing transportation by that mode would 
have resulted in “overall economy and sound traffic judgment.” Since 
you propose to allow credit for the cost of transportation by military 
air, it evidently was available and would have been furnished. It long 
has been the view that the Government’s liability for travel of mem- 
bers is limited to the least expensive means meeting the needs of the 
service. 40 Comp. Gen. 482 (1961) and 41 Comp. Gen. 100 (1961). 

Since there was no authority for the member to be furnished trans- 
portation by commercial vessel in order to accompany his dependents, 
he received the benefit of transportation to which he was not entitled. 
While it appears that the transportation was furnished as a result of 
erroneous advice by personnel at the Oakland Army Base, such advice 
does not afford a basis for increasing the member’s entitlement. 

Accordingly, Colonel Crowell is indebted to the Government in the 
amount of $270 representing the excess cost of the transportation 
furnished for his travel which amount should be collected. It follows 
that he is not entitled to additional per diem for ocean travel nor an 
adjustment in leave charged to him. The voucher will be retained here. 
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[B-167585] 


Contracts—S pecifications—Deviations—Priority Status for Nego- 
tiating Set-Asides 


The information required by paragraphs 1-706 and 1-804 of the Armed Services 
Procurement Regulation to establish bidder priority for negotiation of the small 
business set-aside and labor surplus area set-aside portions of an invitation serves” 
not only to establish bidder responsibility to perform as a certified eligible concern, 
but also is involved in bid responsiveness. Therefore, a bidder who mistakenly 
furnished the name of a noncertified eligible supplier, which he was not permitted 
to correct after bid opening, and was declared disqualified from Group 1 priority 
for set-aside purposes, properly alleged the bidder who deliberately listed its 
certified eligible supplier as furnishing “nylon webbing” in lieu of the “polyester 
webbing” solicited was nonresponsive, even though the material deviation does 
not appear as a substitute elsewhere in the bid and, therefore, ineligible to 
negotiate for the set-asides. 


To the Secretary of the Army, April 29, 1970: 

We refer to a letter dated February 18, 1970, from the Assistant 
General Counsel, Headquarters, United States Army Materiel Com- 
mand, and prior correspondence, reporting on the protest of Lite 
Industries, Inc., against the award to any other bidder of the set-aside 
portions of invitation for bids (IFB) No. DAAJ01-69-B-0352(1J), 
issued by the United States Army Aviation Systems Command, St. 
Louis, Missouri. 

The invitation, issued on June 2, 1969, solicited bids for 75,828 each 


FSN 1670-937-0271 Cargo, Tiedown Assembly. Because of the large 
quantity required, the invitation was issued on the following basis: 
25,275 each—non-set-aside 
25,278 each—partial small business set-aside 
25,275 each—labor surplus area set-aside 


Bids were opened on June 17, 1969, and of the eighty-nine sources 
solicited, 17 submitted responses. Award of contract. No. DAAJO1- 
70-C-0022(1J) for the non-set-aside portion of the invitation was 
made on July 16, 1969, to Lite Industries, Inc., who was determined 
to be the low responsive, responsible bidder. 

We are advised that evaluation of the partial small business set- 
aside and the labor surplus area set-aside was made in accordance 
with information required to be submitted with bids pursuant to Armed 
Services Procurement Regulation (ASPR) 1-706 and 1-804. Bidders 
within the 120-percent bid price range were determined to be in the 
following priority groups: 
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Partial small Labor surplus 
business set area set 
aside group aside group 


. Lite Industries, Inc. 

. Jamco Manufacturing Co. 

. M. Steinthal & Co., Inc. 

. Aerial Machine & Tool Corp. 
. Irvin Industries, Inc. (large) 
. A & Z Engineering Co. 

. Kentucky Appalachian Ind. 


Lite Industries relies on two bases in support of its protest. The first 
basis for its protest is the contention that it made an error involving 
the presentation in its bid of information necessary to support its en- 
titlement to first priority as a certified eligible small business concern. 
Lite contends that the mistake in question consisted of including in its 
bid the name of a supplier of dacron webbing, the Southern Weaving 
Company, Greenville, South Carolina, rather than the Murdock Web- 
bing Co., Central Falls, Rhode Island, which is a certified eligible con- 
cern. The information furnished by Lite with its bid, allegedly by 
mistake, disqualified the company from Group I priority for set-aside 
purposes. It is the position of the procurement activity that Lite’s 
failure to list a Group I subcontractor in its bid as well as its failure to 
timely furnish certificates of its eligibility and of its subcontractor as 
certified eligible concerns made it ineligible for first priority consid- 
eration as a certified-eligible concern. Lite contends that it should be 
permitted to correct its bid in order to qualify itself and its subcontrac- 
tor as certified-eligible firms entitled to first priority on the set-aside 
portions of the invitation. 

The invitation sets forth the information to be furnished with the 
bid to determine the order of priority for first negotiation of the 
set-aside portions. The contracting officer contends that, after bid 
opening, Lite may not submit evidence of its eligibility and that of its 
subcontractor to establish its priority to first negotiation opportunity 
for award of the set-aside portions. 

The second basis of Lite’s protest is its contention that the Steinthal 
bid should be considered nonresponsive for purposes of award of the 
set-aside portions of the invitation because it took exception to the 
specification requirement for polyester webbing material to be used 
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in the manufacture of the end-items. Lite states that if its position 
concerning the Steinthal bid is sustained, the effect would be to render 
academic its protest regarding the mistake in bid since Lite would be 
entitled to priority for negotiation of the set-aside portion of the 
invitation. Therefore, Lite requests that a determination be made with 
respect to the validity of the Steinthal bid concerning the set-aside- 
portions prior to considering Lite’s mistake in bid. 

Pages 32 and 38 of the invitation required bidders to furnish certain 
information with their bid to determine whether the bidder is entitled 
to priority for negotiation of the set-asides. This information is related 
to the quantity, material, source ‘and location, manufacturer or dis- 
tributor and cost. Although Steinthal is a small business concern, it is 
not a certified eligible concern. However, under the set-aside provisions 
of the invitation it would be entitled to preference for award of the 
set-aside portions if it demonstrated in its bid that a substantial part 
of the contract would be performed by certified eligible concerns. 
Steinthal showed in its bid that Narricot Industries, Inc., a certified 
eligible concern, would furnish “nylon web” and that AAT Manu- 
facturing Company, « certified eligible concern, would furnish “hard- 
ware.” We understand that these two items represent a substantial 
part of the cost of the contract if awarded to Steinthal. 

Lite, in a letter dated October 31, 1969, to the contracting officer, con- 
tends that Steinthal has, in effect, taken an exception to the specifica- 
tion requirement of the bid by setting forth on pages 32 and 38 its 
intent to use nylon webbing in lieu of the specified polyester webbing. 
Lite states that if either set-aside award is made to Steinthal, it could 
claim the privilege of using nonspecification nylon webbing as specified 
in its bid. 

Steinthal, in a letter dated December 2, 1969, to the contracting 
officer; sets forth its position in response to the Lite letter of Octo- 
ber 31, 1969. Steinthal contends that it did not take an exception to the 
specifications and that no option is available 'to it to furnish anything 
other than polyester webbing called for by the specifications. The con- 
tracting officer’s position is that information furnished by a bidder to 
establish its’ first priority eligibility under Group I of the set-aside 
portions serves only to establish its responsibility to-perform as a 
certified-eligible concern, and does not involve responsiveness. The 
contracting officer does not consider that Steinthal qualified its bid so 
as to render it nonresponsive by reason of having listed nylon material 
under the information required to establish its eligibility under the 
set-asides, since Steinthal did not offer elsewhere in its bid to substitute 
material for that called for by the specifications. The contracting 
officer further states that even if that portion of the qualifying in- 
formation were eliminated, the hardware Steinthal proposes to obtain 
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from the other certified eligible concern would meet the 25-percent 
requirement prescribed by the set-aside clauses of the invitation. 

A review of the entire record leads us to the conclusion that Stein- 
thal submitted a nonresponsive bid. Pages 32 and 38 of Steinthal’s 
bid clearly show that it intended to purchase nonspecification nylon 
webbing from Narricott Industries. We do not agree with the contract- 
ing officer’s position that information furnished by a bidder to estab- 
lish eligibility under the set-aside portion serves only to establish the 
bidder’s responsibility to perform as a certified eligible concern and 
does not involve responsiveness. Since the information in question 
was submitted with Steinthal’s bid, it must be considered as a part of 
its offer under the invitation as issued. The listing of “nylon webbing” 
was a specific deviation from the specifications which called for poly- 
ester webbing. The fact that Steinthal did not elsewhere in its bid 
offer to substitute nylon webbing for that called for in the specification 
does not cure the specific deviation. The crux of the matter is the intent 
of the offeror and anything short of a clear intention to conform on the 
face of the bid requires rejection. Any clarification or explanation of 
the bidder’s intention by extraneous information after bid opening 
would violate the rule that responsiveness must be ascertained from the 
bid itself. See B-166284, April 14, 1969, and the cases cited therein. 
In 47 Comp. Gen. 496, 499 (1968), we stated the principle that, “No 
exception deliberately taken * * * can be construed as trivial or 
minimal.” 

In addition, our Office has held that where deviations or exceptions 
from the requirements of the invitation are material, as here, the bid 
must be considered nonresponsive. We are of the view that Steinthal’s 
deliberate listing of “nylon webbing” on pages 32 and 38 of its bid 
constituted a material deviation from the invitation terms in that it 
went tothe substance of its bid affecting the quality and the cost of the 
article to be furnished, and, therefore, the acceptance of its bid would 
be prejudicial to the rights of other bidders not having such advan- 
tage. See 30 Comp. Gen. 179 (1950). 

Even if the insertion of the phrase “nylon webbing” was the result 
of an inadvertent error by Steinthal, a nonresponsive bid does not 
constitute an offer which may properly be accepted, and to permit a 
bidder to make its bid responsive by changing, adding to, or deleting 
a material part of the bid on the basis of alleged error after opening 
would be tantamount to permitting a bidder to submit a new bid. An 
allegation of error is proper for consideration only in cases where a bid 
is responsive to the invitation and is otherwise proper for acceptance. 
38 Comp. Gen. 819 (1959) ; 45 id, 800 (1966). 

Therefore, we conclude that Steinthal submitted a nonresponsive bid 
and, hence, is ineligible to negotiate for the set-aside portions. 
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Subsistence—Per Diem—Actual Expenses—Determination 


Although utility charges ordinarily are included in the price of a hotel or motel 
room, the inclusion by an employee who rented an apartment while in a travel 
status of a separate charge for electricity as part of his lodging expenses appears 
proper under an administrative regulation giving effect to Public Law 91-114, 
which increased the daily maximum per diem rate and actual subsistence allow- 
ance payable within the continental United States. However, the regulation in 
requiring the actual expenses of lodgings supported by receipts to be added to a 
flat amount for food and other subsistence expenses goes too far in the use of 
actual expenses to determine an employee’s per diem entitlement under section 
6.12 of the Standardized Government Travel Regulations, and the regulation 
should be corrected. 

To Beecher F. Lewis, United States Department of the Interior, 


May 4, 1970: 

This is in reply to your letter of February 26, 1970, reference SPA~ 
FMF, requesting our decision as to the allowability of a voucher for 
$14.21 in favor of Mr. August D. Copeland, an employee of your agen- 
cy, for electricity for the apartment he rented while in travel status. 

The record indicates that for the period January 1-31, 1970, Mr. 
Copeland submitted a travel voucher in the amount of $433.21, $279 
for food (31 days at the rate of $9 per day) and $154.21 for lodging. 
The voucher was paid with the exception of an item of $14.21 represent- 
ing the amount of an electric bill for 13 days. 

While the travel authorization was not forwarded, you indicate 


that there is for application the per diem rates prescribed in South- 
western Power Administration Manual, Part 347.3.1 Appendix 2. The 
regulations, as amended effective November 18, 1969, provide, in per- 
tinent part, as follows: 


A. Subject to the provisions of the Standardized Government Travel Regula- 
tions, unless travel is authorized on an actual subsistence expense basis as pro- 
vided in 347.4.1, the per diem allowance for temporary duty travel of SPA em- 
ployees within the Continental United States shall be as follows: 


1. For travel within the six-state area of SPA operations (Arkansas, Kansas, 
Louisiana, Missouri, Oklahoma, and Texas) the allowance in lieu of subsistence 
shall be $9.00 per day for food and other subsistence expenses, plus not to exceed 
$12.00 per day for actual lodging expenses, including tax. Receipts for lodging 
expenses shall be attached to the traveler’s reimbursement voucher to document 
lodging expenses. 

The electric bill was administratively disallowed due to doubt as 
to whether it could be considered lodging expense. Mr. Copeland re- 
claims the item on the ground that the electric service was used to fur- 
nish heat, lights, and hot water for the rented apartment. 

You recognize that. the administrative regulation cited permits the 
payment of lodging expense, but you express the opinion that it may 
be in conflict with section 6.12 of the Standardized Government Travel 
Regulations (SGTR). You request our decision as to whether the 
present. voucher may be paid and, if so, whether other utility bills 
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should be considered as part of Mr. Copeland’s lodging expense pro- 
vided lodging does not exceed $12 per day. 

The Director, Bureau of the Budget, amended SGTR by Transmit- 
tal Memorandum No. 9, November 10, 1969, to give effect to Public Law 
91-114,-November 10, 1969, 5 U.S.C. 5702(a), which increased the 
daily maximum per diem rate and actual subsistence allowance pay- 
able within the continental United States to $25 and $40, respectively. 
The amending memorandum stresses the fact that the increased rates 
are maximum rates and that the regulations place the responsibility 
on each department and agency to authorize only such per diem allow- 
ances as are justified by the circumstances affecting the travel. The 
memorandum also cites several factors to be considered in setting 
per diem rates, such as established cost experience in the localities 
where lodging and meals will be required. The administrative regula- 
tion in question was apparently considered a practical method of com- 
plying with the criteria in the memorandum without prescribing 
rates for each and every locality where travelers might perform tem- 
porary duty. Your doubt as to the propriety of the administrative 
regulation apparently stems from the fact that it provides for a 
variable subsistence allowance based on actual costs of lodging. The 
Standardized Government Travel Regulations (section 6.2, SGTR) 
provide for subsistence in the form of a definite rate of per diem or 
reimbursement of actual expenses (section 6.12, SGTR). The latter 
requires an itemization of all lodging and subsistence expenses. 

We have recognized that a per diem rate may be determined by 
reference to an employee’s average lodging cost while in a travel 
status performing temporary duty. See copy of our regulations in 
that respect (CGO 1.17) which do not require receipts for lodging. 
Also note that the lodging is rounded off to the next highest dollar. 
However, see our decision of February 12, 1970, 49 Comp. Gen. 493, 
wherein we questioned the validity of a regulation which proposed 
to combine actual expenses with per diem. In that case the regulation 
stated that an amount up to $25 per day would be approved where the 
traveler incurs actual cost in excess of $20, but not in excess of $25 
per day. 

In the instant case the regulation requires the actual expenses of 
lodging supported by receipts (with no averaging or rounding off) 
to be added to a flat amount for food and other subsistence expenses. 
This in our opinion goes too far in the use of actual expenses to de- 
termine an employee’s per diem rate and is objectionable on the same 
grounds as the regulation disapproved of in our decision of February 
12, 1970, above. While we will not interpose any objection to payment 
of per diem in accordance with travel orders prepared under such 
regulation, we suggest that this decision be brought to the attention 
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of the proper administrative official so that the regulation may be 
corrected. 

As to the primary question of whether a separate charge for electric- 
ity should be included in lodging expenses, we point out that certain 
utility charges such as electricity are ordinarily included in the price 
of a hotel or motel room and have otherwise been regarded as a neces- 
sary part of the total cost of quarters or lodging. In view of this the- 
inclusion of the electricity charge as a part of lodging expenses 
appears proper. 

The voucher is returned herewith and may be certified for payment 
if otherwise proper. 


[ B-145455 J 


Transportation—Vessels—American—Cargo Preference—Appli- 
cability 

Where service is available in United States vessels for the entire distance be- 
tween ports of origin in the United States and the destination port overseas, 
and freight charges by such vessels are not excessive or otherwise unreasonable, 
to permit the transportation by sea of containerized military supplies in a 
U.8.-flag ship for the major portion of a voyage and in a foreign-flag feeder 
ship for a minor portion of the voyage would violate the prohibition in the 
1904 Cargo Preference Act and, therefore, appropriated funds may not be 
expended for the transportation by sea of defense cargo in containership service 
provided by United States lines which use foreign-feeder ships for part.of the 
service. 

To the Secretary of Defense, May 5, 1970: 

We refer to letter of March 4, 1970, from the Assistant Secretary of 
Defense (Installations and Logistics), asking for our decision on the 
question whether appropriated funds properly may be expended for 
the transportation by sea of Department of Defense cargo in container- 
ship service provided by United States lines which use foreign-flag 
feeder ships for part of the service. The question as presented relates 
to circumstances where ocean carriers are available to transport the 
cargo the entire distance in U.S.-flag vessels, 

The problem is said to arise from the increased use of containers 
and containerships for transportation of cargo by sea and the in- 
creasingly common practice of large transoceanic containerships to 
serve only one or two major ports. Assembly and distribution of con- 
tainer cargo from and to ports a relatively short distance away from 
these major ports ordinarily is performed in auxiliary ships operated 
under foreign flags. These auxiliary ships are referred to as foreign- 
flag feeder ships and their service has been called foreign-flag feeder 
service. Some examples of the geographic relationship of the container- 
ship and feeder-served ports include service to Korea by transship- 
ment at a Japanese port and service to the United Kingdom and Scan- 


dinavia by transshipment at continental ports. 
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The Department of the Navy has indicated that it believes feeder 
ships will play an important role in extending container-ship services 
to the smaller ports and in insuring the growth and well-being of the 
U.S.-flag Merchant Marine. Also, counsel for the Military Sea Trans- 
portation Service (MSTS) is of the opinion that MSTS properly may 
utilize a carrier which uses foreign-flag feeder ships to pick up or 
deliver cargo within a so-called “geographic area of origin or destina- 
tion” provided the cargo is transported between the geographic area 
of origin and the geographic area of destination in U.S.-flag ships. 

The 1904 Cargo Preference Act, as amended, reads: 

Only vessels of the United States or belonging to the United States may be 
used in the transportation by sea of supplies bought for the Army, Navy, Air 
Force, or Marine Corps. However, if the President finds that the freight charged 
by those vessels is excessive or otherwise unreasonable, contracts for transpor- 
tation may be made as otherwise provided by law. Charges made for the trans- 
portation of those supplies by those vessels may not be higher than the charges 
made for transporting like goods for private persons. Act of April 28, 1904, 
ch. 1766, 33 Stat. 518, as amended, Act of August 10, 1956, ch. 1041, 70A Stat. 146, 
10 U.S.C. 2631, 

It may be noted that the statutory mandate requiring transporta- 
tion of military supplies in United States vessels is not limited to 
transportation of such supplies on the high seas but includes all trans- 
portation by sea, including transportation performed within terri- 
torial waters if by sea. 

The statutory mandate is not absolute and is subject to two ex- 
ceptions, one express and the other implied. If the President finds that 
the freight charged by United States vessels is excessive or otherwise 
unreasonable, the statute explicitly provides that contracts for trans- 
portation may be made as otherwise provided by law. So far as we 
know, there has been no executive finding under the statute respecting 
any current transportation of military supplies by sea. 

The second exception arises by necessary implication in circum- 
stances where United States vessels are not available to perform the 
transportation by sea that is required. In such circumstances, foreign- 
flag vessels may be used. This exception was recognized in 1907 by the 
Attorney General of the United States, 26 Op. Atty. Gen. 415, 419, 
and the view has been followed administratively since that time. 

The implied exception also has been recognized by the United States 
Court of Appeals for the District of Columbia Circuit, sitting en banc, 
in the case of Curran v. Laird, decided November 12, 1969. The court 
there held the 1904 Cargo Preference Act to be subject to an implied 
exception that foreign ships may be used when American ships are 
not available and that this implied exception does not require a find- 
ing by the President himself but may be invoked upon a finding made 
by other officials in the Executive Department (slip opinion, p. 9). 

In the circumstances presented to us, neither of the exceptions dis- 
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cussed above is applicable. Service is said to be available in United 
States vessels for the entire distance between ports of origin and des- 
tination and freight charges by such vessels have not been found to 
be excessive or otherwise unreasonable. The question therefore is 
whether a third exception can be read into the act to permit trans- 
portation by sea of containerized military cargo in a U.S.-flag ship 
for the major portion of a voyage and in a foreign-flag feeder ship 
for a minor portion of the voyage. And if the act can be read to permit 
such transportation, a further question arises whether preference must 
be given to a carrier which will transport the cargo the entire distance 
in a U.S.-flag ship over a carrier which will transport the cargo in 
part by foreign-flag feeder ship. 

We fail to see how the plain words of the 1904 Cargo Preference Act 
can be read to permit transportation of military supplies by sea in part 
in United States vessels and in part in foreign-flag vessels, absent cir- 
cumstances justifying invocation of one or the other of the two recog- 
nized exceptions. If the Congress had intended this result, some quali- 
fying language manifesting this intention undoubtedly would have 
been included in the act at the time it was debated and passed or at the 
time it was codified by the 1956 act. The manifest purpose of the act 
was to accord a preference to United States shipping lines in the car- 
riage by sea of military supplies for the Governnient but only upon 
condition that United States vessels be used. Carriage of such supplies 
in foreign-flag ships, even though owned or chartered by United States 
shipping lines, would not qualify for the preference and thus could 
not be used by the Government shipping agencies where United States 
vessels were available at charges not excessive or otherwise 
unreasonable. 

It is said, however, that use of feeder ships is essential to the attain- 
ment of the full economic benefits of containership services and that it 
would not be desirable to impede the establishment and use of feeder- 
ship services by U.S.-flag carriers where such impediments do not exist 
for their foreign-flag competitors. The argument might be a compelling 
one were it not for the fact that the situation here involved is one where 
service is available entirely in United States vessels, service which the 
act manifestly was designed to protect, and thus to extend the protec- 
tion of the act to another class of service, performed in part in foreign- 
flag vessels, could only be done at the expense of those carriers ready, 
willing and able to provide through service in United States vessels. 

Furthermore, the 1904 act imposes no restriction on competition for 
commercial cargo. Absent partial statutory restrictions, such as con- 
tained in section 804, Merchant. Marine Act, 1936, 46 U.S.C. 1222, 
United States carriers apparently would be free to utilize foreign-flag 
feeder service for commercial cargo. 


410-893 O - 71 50 
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It is said.also that containership service in conjunction with 
foreign-flag feeder service could not possibly have been contemplated 
by the Congress that passed the 1904 act since at that time there was 
no indication of the subsequent development of present containership 
service. The argument seems to be that this fact makes it questionable 
whether the act was intended to prohibit use of foreign-flag 
feeder ships in light of the evolution of modern containership 
service. But the possibility of transshipment of cargo from large ocean- 
going vessels to smaller coastwise vessels for further transportation 
by sea from a major port to a smaller port certainly existed at the time 
the act was passed, and such service would seem to be analogous to 
containership-feedership services. There is no indication in the act that 
transshipment of military cargo'to foreign ships for further transpor- 
tation by sea would be permissible, where American ships were avail- 
able for through service at charges not excessive or otherwise 
unreasonable. 

Finally, the concept has been advanced that feeder-ship service in 
effect transforms a major port into a complex of ports and that the 
call of a transoceanic containership at the major port is in reality a call 
at every port within the complex: Thus, the only transportation by sea 
that should be considered in applying the act would be that provided 
by the containership between the port complexes. The concept is a novel 
one, but the transformation of the major port into the complex of ports 
which the concept envisions is effected by use of feeder ships engaged 
in transportation of cargo by sea. In the case of military supplies, such 
service, if used and if provided by foreign-flag feeder ships, would 
deprive those carriers operating United States vessels directly to ports 
within the complex of their rightful share of defense cargo. 

For the reasons stated, we believe appropriated funds may not be 
properly expended for transportation of military supplies by sea in 
part in United States containerships and in part in foreign-flag feeder 
ships where United States vessels are available for carriage of the 
cargo the entire distance at freight charges not found to be excessive 
or otherwise unreasonable. 


[ B-169469 J 


Torts—Claims Under Federal Tort Claims Act—Private Property 
Damage, Etc.—Settlement 


The personal injuries and property damage claims of.a private insurance policy 
holder and his subrogee insurer that arose in connection with a tort—a collision 
with a Government vehicle operated by a Forest Service employee—although 
presented séparately are not separate and distinct claims, as a subrogee’s rights 
grow out of the rights and the cause of action of his subrogor and, therefore, the 
claims totaling in excess of $2,500, the limit prescribed by the Federal Tort 
Claims Act (28 U.S.C. 2672) for payment by an administrative agency, payment 
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of the claims may not be made by the Department of Agriculture from its ap- 
propriated funds, but are for payment by the United States General Accountin 
Office from the appropriation made by 31 U.S.C. 724a for payment of judgment td 
and compromise settlements. 


To Louis B. Anderson, Department of Agriculture, May 5, 1970: 

Your letter of March 31, 1970, requests a decision as to whether you 
may certify for payment two vouchers covering the tort claim of a 
private party and his insurer subrogee. The two vouchers combined 
involve a total amount in excess of $2,500 but less than $100,000, and 
a question arises as to whether under the Federal Tort Claims Act, 28 
U.S.C. 2672, payment should be made by the Forest Service from its 
appropriations or by this Office from the appropriation made by 31 
U.S.C. 724a. 

The record discloses that as a result of a collision with a Government 
vehicle operated by a Forest Service employee; Harold Wacaster, as 
claimant, and Maryland Casualty Company, as subrogee of Mr. Wa- 
caster, filed separate claims with your Department under the Federal 
Tort Claims Act, 28 U.S.C. 2672, for personal injuries and property 
damage in the amount of $54,143.48. On October 23, 1969, settlement 
was approved by your Office of General Counsel in the amount of 
$2,000 to Mr. Wacaster, and $893.48 to Maryland Casualty Company, 
as subrogee, for a total of $2,893.48. However, in approving the settle- 
ment, Mr. Kaye, Acting Assistant General Counsel, took the position 
that the claims of Mr. Wacaster and his subrogee are one claim, and 
that since the total award exceeds the $2,500 limit on amounts which 
can be paid by administrative agencies under 28 U.S.C. 2672, pay- 
ment cannot be made by your Department but rather must be made 
by the General Accounting Office from the appropriation made by 
31 U.S.C. 724a. 

Subsequently, our Claims Division declined to make payment and 
returned the claims to your Department for payment. The Claims Di- 
vision cited 40 Comp. Gen. 307 (1960) in support of its action, and 
stated that since the total amount of the settlement in this. case is 
comprised of individual awards, each for less than $2,500, which have 
been combined in one settlement agreement, the claims were for pay- 
ment by the Department of Agriculture from its appropriations. 

Section 2672, Title 28, United States Code, provides, in pertinent 
part, as follows: 

Any award, compromise, or settlement in an amount of $2,500 or less made 
pursuant to this section shall be paid by the head of the Federal agency con- 
cerned out of appropriations available to that agency. Payment of any award, 
compromise, or settlement in an amount in excess of $2,500 made pursuant to 
this section or made by the Attorney General in any amount pursuant to section 
2677 of this title shall be paid in a manner similar to judgments and compromises 
in like causes and appropriations or funds available for the payment of — 


judgments and compromises are hereby made available for the payment of 
awards, compromises, or settlements under this chapter. 
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We agree with your Office of General Counsel that, for purposes 
of determining whether a tort claim should be paid by the Federal 
agency involved or by this Office, the claims of an insurance policy 
holder and his insurer subrogee should be considered one claim, and 
that where the total amount awarded in such cases exceeds $2,500 pay- 
ment may not be made by the administrative agency. In 41 Op, Atty. 
Gen. 70 (1950) the Attorney General ruled that the interests of a 
subrogor and subrogee are only interests in the same single claim, and 
that therefore it would be unwarranted to permit administrative settle- 
ment of a loss exceeding the jurisdictional amount provided for in 
28 U.S.C. 2672 merely because a subrogee files a claim separately for 
its share of the claim. 

Nothing in 40 Comp. Gen. 307 requires a contrary view. In that 
case, we held only that individual awards under. $100,000 each, but 
aggregating more than $100,000, rendered to several plaintiffs joined 
in one action, were separate judgments, and were therefore payable 
by this Office under 31 U.S.C. 724a, which, provides for payment of 
judgments “not in excess of $100,000 in any one case,” We observed that 
the joining of several parties in one action is merely for convenience, 
each having a separate cause of action, and viewed the statutory phrase 
“in any one case” as relating to the amount of the judgment due each 
party and not to the total of all individual judgments involved in a 
single court case. 

The instant situation, while similar, differs fundamentally from 
that presented in the above-cited case in that one of the two parties 
presenting a claim is doing so as subrogee of the other party. A subro- 
gee’s rights are not based on a separate and distinct cause of action 
from that of his subrogor, but rather grow out of the rights and the 
cause of action of the latter. Subrogation places the party subrogated 
in the shoes of the creditor, and constitutes a substitution of the subro- 
gee for the subrogor. Reconstruction Finance Corporation v. Teter, 117 
F. 2d 716, 729 (1941) ; Maryland Casualty Co. v. Lincoln Bank & Trust 
Co., 18 F. Supp. 375, 877 (1937). A subrogee occupies exactly the 
same position as the party for whom he is substituted, and acquires no 
greater rights than those held by the subrogor. Hartford Aco. & 
I. Insurance Co. v. First National Bank and Trust Co. of Tulsa, 
Okla., 287 F. 2d 69, 72 (1961) ; Maryland Casualty Co., swpra. More- 
over, the rights and claims to which he succeeds are taken subject to 
the limitations and burdens incident to them in the hands of the 
subrogor. Hartford Acc. & I. Ins. Co., supra; United States Fidelity 
& Guaranty Co. v. United States, 164 F. Supp. 703, 706 (1958). In 
other words, if the subrogor has no rights, the subrogee can have none, 
Rud. Degermark A.-B. v. Monarch Silk Co., Inc., 85 F. Supp. 535 
(1949). . 
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In view of the foregoing, the ruling of the Attorney General, supra, 
would appear sound. In our judgment, the claims—arising in connec- 
tion with a tort—of a private insurance policy holder and his subrogee 
insurer, though presented separately, may not be considered as sep- 
arate and distinct claims, but rather must be regarded as interests in 
one and the same claim for purposes of determining whether the ad- 


ministrative agency involved may make payment under the Federal 
Tort Claims Act from its appropriations. 


Accordingly, the rationale of 40 Comp. Gen. 307 is not applicable 
to the instant situation. In the present case since only one distinct claim 
is involved and the total award exceeds $2,500, you may not certify the 
vouchers for payment by your Department under authority of 28 
U.S.C. 2672; rather the awards in question are for payment by this 
Office from the appropriation made by 31 U.S.C. 724a. Therefore, the 
vouchers transmitted with your letter are being sent today to our 
Claims Division with instructions to make payment of the claims of 


Harold Wacaster and his subrogee, Maryland Casualty Company, in 
accordance with the foregoing. 


[ B-168646 J 


Contracts—Termination—Bid Alleged Nonresponsive 


Upon contract termination for faulty performance, the contractor who after 
filing a timely appeal to the termination, alleged the award was void ab initio 
because the insertion of three dashes (— — —) in the bid acceptance period 
blank was equivalent to leaving the space blank and, therefore, its bid was non- 
responsive, may not have the contract set aside, and the contractor is left to 
its appeal. While the contracting officer, had he been aware of the bid defect, 
would have been without authority to make award, the contractor, having failed 
to take action prior to the execution of the contract, may not as one benefiting 
from the contract have the contract set aside at its instance, and the contract is 
not void ab initio, but is voidable only at the option of the Government. There- 
fore, the bid acceptance period intended for the benefit of the Government, when 
the provision became inoperative upon contract award, a binding contract was 
consummated. 


To Strasser, Spiegelberg, Fried, Frank & Kampelman, May 6, 
1970: 


Reference is made to your letters of December 16, 1969, and Febru- 
ary 13, 1970, on behalf of Qatron Corporation, Rockville, Maryland, 
protesting against the Department of the Navy’s Naval Electronics 
Systems Command entering a default termination on Contract No. 
N00039-69-C-2550, which was awarded your client under invitation 
for bids (IFB) N00039-69-B-2017. 

The referenced solicitation, issued on October 15, 1968, was a 100- 
percent small business set-aside, and it called for bids by November 15, 
1968, for 30 PP4473( ) UG Power Supply, Teletype 12 amperes at 150 
volts d.c. (FSC 6130), associated data requirements, together with an 
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option quantity for 15 additional units of the power supplier. In ac- 
cordance with the solicitation, delivery of the first article test report 
was to have been made by June 20, 1969, and preproduction deliveries 
of 5 units by April 20, 1970, 10 units by May 20, 1970, and 15 units by 
June 20, 1970. 

Twelve bids were received by the invitation opening date of Novem- 
ber 15, 1968. Qatron’s bid of $17,160, exclusive of option items, was the 
lowest bid and the corporation was requested and did confirm its bid 
price on November 25, 1968. Following a preaward survey, award was 
made to the corporation on December 20, 1968, in the amount of $25,740, 
which included the award of the option item. 

Following award and without raising any questions concerning non- 
responsibility, Qatron Corporation proceeded with performance of 
the contract. 

The procuring activity states that their files disclose the following 
events, which they state are not all inclusive. On April 22, 1969, 
Qatron requested a clarification of the specifications regarding volt- 
meters. On April 29, 1969, the test program was submitted. On May 26, 
1969, nonstandard parts information on the voltmeter was submitted. 
On June 3, 1969, Qatron submitted a revised delivery schedule 
for the first article. On June 30, 1969, Qatron submitted nonstand- 
ard parts information for the power transformer. On August 5, 1969, 
and on August 19, 1969, additional nonstandard parts information was 
submitted. On August 26, 1969, Qatron requested that technical man- 
uals for packing with each equipment be supplied in accordance with 
the contract. On October 13, 1969, DCASD Baltimore submitted a 
Production Progress Report which indicated that mechanical assem- 
bly of the first article was complete with final assembly wiring in proc- 
ess and foresaw October 20, 1969, as the date for the start of first 
article tests. On November 21, 1969, your firm submitted a letter to 
the Naval Electronics Systems Command in Qatron’s behalf listing 
four items of Government action or inaction under the contract which 
might be the subject of an equitable adjustment in the contract price, 
but suggesting that termination of the contract for convenience would 
result in lower costs to the Government than payment of the equitable 
adjustment. The letter also took the position for the first time, after 
11 months of attempted performance by Qatron, that the corpo- 
ration’s bid was nonresponsive and that the contract. was therefore 
void ab initio. You attribute such delay to the fact that only after con- 
sultation with counsel did the corporation realize the invalidity of the 
purported award and cease performance on the contract. 

Subsequent to the submission of your question to this Office, the 
Department of the Navy terminated Qatron’s contract, for default, 
and Qatron has filed a timely appeal from such termination which is 
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presently pending before the Armed Services Board of Contract 
Appeals. 

The invitation for bids in this procurement contained Standard 
Form 33A (July 1966), entitled “Solicitation Instructions and Con- 
ditions” and Standard Form 33 (July 1966), entitled “Solicitation, 
Offer and Award.” Of relevance to our consideration here, the “Offer” 
portion of the latter form provides as follows: 

In compliance with the above, the undersigned offers and agrees, if this offer 
is accepted within — calendar days (60 calendar days unless a different pe- 
riod is inserted by the offeror) from the date for receipt of offers specified 
above, to furnish any or all items upon which prices are offered, at the price 


set opposite each item, delivered at the designated point(s), within the time 
specified in the Schedule. 


In section I of the schedule, entitled “Evaluation and Award Fac- 
tors” the procuring activity imposed the following condition: 


(1) OFFER ACCEPTANCHD PERIOD (APR. 1960): Offers offering less than 
90 days for acceptance by the Government from the date set for opening of 


offers will be considered nonresponsive and will be rejected. 

Qatron inserted no time period in the blank space provided in the 
“Offer” portion of Standard Form 33, but instead put three dashes 
(———) in the space. 

Your protest contends that Qatron submitted a nonresponsive bid, 
and since a contract awarded to a nonresponsive bidder does not create 
valid obligations and liabilities between the parties, you believe the 
contract must be considered void ab initio. You emphasize that in 47 
Comp. Gen. 769 (1968), this Office was faced with the identical ques- 
tion of whether a bid could be accepted when the invitation required 
a 90-day bid acceptance period, the Standard Form 33 in the invitation 
indicated that a 60-day bid acceptance period would result unless 
a different period was inserted by the bidder and the bidder left 
blank the block on his bid with regard to the bid acceptance period. 
You correctly state that our Office found the failure to submit any bid 
acceptance period, thus automatically resulting in a 60-day bid ac- 
ceptance period, made for a nonresponsive bid which could not be 
considered for award. 

You next contend that, since Qatron’s bid was nonresponsive, “ ‘it 
is elementary that a purported award of a contract to a nonresponsive 
bidder does not create valid obligations and liabilities between the 
parties.’ Comptroller General Unpublished Decision No. B-162631 
(December 28, 1967).” B-162631 was a mistake in bid claim, which 
concerned a bid from a protestant offering the brand name equipment 
specified in the invitation. It was later discovered that the brand name 
manufacturer had stated in his bid that the equipment it intended 
to furnish would not meet the requirements of a particular clause 
of the invitation, so that this Office found the bids of both firms were 
nonresponsive and therefore not for consideration in making an award. 
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We will agree with your contention that the insertion of dashes 
in the bid acceptance period block was the equivalent of leaving the 
block blank so that under 47 Comp. Gen. 769, discussed above, the bid 
could have been found nonresponsive. Nonetheless, it should be em- 
phasized that 47 Comp. Gen. 769, together with 46 Comp. Gen. 418 
(1966) and 39 Comp. Gen. 779 (1960), the other two cases you cited 
in support of your position that Qatron’s bid was nonresponsive and 
therefore could not properly be accepted, all involved situations in 
which the question was raised prior to award. In such circumstances 
both the rights of competing bidders and the fact that the contracting 
officer is on notice of possible defect in the low bid are for consideration. 
Thus, while there can be no doubt that a contracting officer would 
be without authority to award a binding contract to a low bidder if 
he was put on notice prior to award by either the low bidder or any 
other bidder of a material defect in the low bid, it is our opinion that 
any such right on the part of the low bidder must be exercised prior 
to award. 

The award of the contract to one who does not state a bid acceptance 
period when the solicitation requires such a period to be stated, can- 
not be set aside at the instance of the one receiving the benefit on the 
ground that he is not entitled to it. This is a ground available only 
to those injured by the award action, not to the party who benefits by 
it. Such a contract is not void ab initio but is voidable only at the op- 
tion of the Government. See Otis Steel Products Corporation v. United 
States, 161 Ct. Cl. 694, 316 F. 2d 937, 941 (1963); 49 Comp. Gen. 
369 (1969), and cases cited therein. In this respect, 40 Comp. Gen. 447 
(1961) and 40 Comp. Gen. 679 (1961), the cases you have cited as sup- 
porting the void ab initio concept, concerned cases in which the Govern- 
ment was the party canceling the contract. In the instant case, Qatron’s 
mistake must be considered as one which deals with a clause that 
was enacted for the benefit of the Government and, so far as the bidder 
who receives the award is concerned, becomes inoperative when the con- 
tract is awarded. See U/nited States v. Russell Electric Co., 250 F. Supp. 
2, 22 (1965). 

For the above reasons we must conclude that the award to Qatron 
consummated a contract which was binding upon Qatron, and its pro- 
test must therefore be denied. 


[ B-169020 J 


Bids—Evaluation—Basis for Evaluation—Descriptive Literature 
on File 


Under an invitation requiring bidders to cite make and model of the refuse col- 
lection trucks offered to permit the evaluation of bids on the basis of the de- 
scriptive literature on file with the procurement officer, the determination that 
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the low bid was nonresponsive was proper, even though the literature indicated 
it was subject to change. The bidder had not specified in its bid that any modi- 
fication would be made in the equipment to meet the invitation requirements, 
and for the officer to inquire after bid opening whether there was other litera- 
ture available to show that the offered model would comply with the specifica- 
tions would have permitted the bidder to modify its bid after submission contrary 
to competitive bidding procedures. Future invitations should, however, show 
that award will be based upon the bidder’s unqualified offer to comply with 
specifications, thus avoiding the need for bidders to cite truck make and model. 


To the International Harvester Company, May 7, 1970: 


Reference is made to your letter of February 4, 1970, protesting the 
rejection of International Harvester’s low bid for 45 refuse collection 
trucks under invitation 23-148-0-0272-R issued by the Government of 
the District of Columbia on October 16, 1969. 

The invitation solicited bids for furnishing 40 refuse collection 
trucks with 16-cubic-yard compactor bodies (item 1) and 5 with 20- 
cubic-yard compactor bodies (item 2). The specifications in the invita- 
tion provided in pertinent part : 

The following items shall be in accordance with the applicable provisions of 


Interim Federal Specification KKK-—T-701b and the following minimum 
requirements : 


ITEM NO. 1—16 CU. YD. REFUSE COLLECTION 
Truck Chassis 
1. G.V.W. : 32,000 lb. minimum 
* + * x € © * 


5. Axles: Front, 12,000 lb. min. on tires at ground. 


Rear, to be full floating double reduction type 22,000 lb, min. 
on tires at ground. 


These same requirements applied to the truck chassis for item 2. 

The specifications required bidders to submit with their bids descrip- 
tive literature on the garbage compactors. There was no requirement 
for descriptive literature on the truck chassis. 


Bids were opened on November 14, 1969. The bids received were as 
follows: 


Item 1 Item 2 
40 Units 5 Units Discount Delivery 
International $13, 680.12 $13,946.21 $25/unit 108 days 
Harvester Co. 20 days 


Ford Division, 14,254.84 14,452.78 $25/unit 240 days 
Ford Motor Co. 30 days 
GMC Truck and’ 


Coach Division 14,505.00 14,762.00 Net 210-240 
days 
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The bid form provided in pertinent part: 

ITEM UNIT 
NO, ARTICLE OR SERVICE QUANTITY UNIT PRICE AMOUNT 

1. TRUCK, REFUSE 
COLLECTION, 
COMPACTOR 16 cu 
yd body, as specified 
herein. 

MAKE & MODEL: 
TRUCK, REFUSE 
COLLECTION, 
COMPACTOR 20 cu 
yd body, as specified 
herein. 

MAKE & MODEL: 5 EA. 

In the space provided for “MAKE & MODEL,” International Har- 

vester stated “International VCO-190.” Ford designated its model Ch- 

C-907 in its bid and submitted a questionnaire form indicating what it 

intended to furnish. GMC did not specify any make and model. 

The bid from International Harvester was rejected on the grounds 
that the specifications of the VCO-190 do not conform to the invita- 
tion specifications as to gross vehicle weight (GVW) and rear axle 
capacity. The procurement officer based this determination on the In- 
ternational VCO-190 specification sheet AD-4650-W5 11-15 which 
had been filed with the District Government some time before bids 
were opened. In that regard, we have been advised that it is the com- 
mon practice of the individual truck manufacturers to supply the Dis- 
trict Government on a regular basis with printed data on their equip- 
ment. The VCO-190 specification sheet indicates that the standard 
GVW for model VCO-190 is 26,000 pounds with an optional GVW of 
30,500 pounds available, whereas the invitation specifications require 
a GVW of 32,000 pounds. Further, the VCO-190 specification sheet 
indicates a rear axle capacity of 18,500 pounds, whereas the invitation 
specifications require a 22,000-pound capacity. 

An award to the Ford Motor Company was concurred in by the Dis- 
trict Contract Review Committee. The award was made on January 
14, 1970. 

In the letter of February 4, 1970, protesting the rejection of your 
company’s bid, you stated : 

. Our proposed Model VCO-190 truck meets the specifications in bid 23—148- 
0-0272-R. The gross vehicle weight of Model VCO-190 can yary from 26,000 
pounds to 34,000 pounds. 

\ a Wessell based his opinions on literature that is subject to change without 
notice. 

. We have previously supplied our commercial Model VCO-190 trucks to Fed- 
eral Government Agencies with gross vehicle weight specifications and axle 

sizes that are equal to, or exceed, those specified in IFB 23-148-0—0272-R. 
* * * * 


* * * A procurement officer based his opinions on one sheet of “changeable” 
specifications. As manufacturers of this truck we have thousands of com- 
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binations of axles, engines, transmissions and tires that are commercially 

available on this model. All of this data is so voluminous it is kept on IBM 

tapes. We contend that the procurement officer relied on information in his 
possession that was not complete, and was subject to change. 

With your letter you submitted a copy of an IBM printout sheet to 
show that International Harvester has a double reduction rear axle 
that would comply with the specifications. Accordingly, you believe 
that your company was the lowest responsive bidder and that it should 
have been awarded the contract under the invitation. Award of the con- 
tract to International Harvester for the 45 vehicles under the procure- 
ment would have resulted in a saving of approximately $25,000. 

Bidders were requested to cite the make and model in the bid in order 
that it could be ascertained before award whether the bidder intended 
to furnish equipment in full compliance with the specifications. 

As indicated above, you have contended that the procurement offi- 
cer’s determination of the nonresponsiveness of your company’s bid 
was based upon published literature in his possession that was not com- 
plete and which was subject to change. You state that information 
showing that the VCO-190 could be equipped to conform to the speci- 
fications was available and could have been provided upon request. 
With regard to this contention the record shows that at the time the 
bids were evaluated the published literature available to the procure- 
ment officer, and upon which he based his decision, clearly showed the 
VCO-190 did not comply with the specifications and there was nothing 
on the face of the published literature to indicate to him that the 
VCO-190 could meet the requirements of the specifications. The pro- 
curement officer has advised our Office that literature was not requested 
to be furnished with the bids because literature was on file with the 
procurement agency and that it was the practice of the truck manu- 
facturers to keep it up to date. Although the literature indicated that 
it was subject to change, the procurement officer could not be certain 
that the equipment would meet the invitation specifications since In- 
ternational Harvester did not specify in its bid that any modifications 
would be made to the VCO-190 model to bring it up to the invitation 
requirements. Further, it would not have been appropriate for the 
procurement officer to inquire of your company after the opening of 
bids whether there was other literature available which would show 
that the VCO-190 would comply with specifications or to attempt to 
ascertain whether it intended to furnish a VCO-190 which would com- 
ply with the specifications. To obtain information from a bidder after 
the opening of bids as to the compliance of the make and model offered 
would permit the bidder to modify the bid after its submission. This 
would be contrary to the competitive bidding procedures required by 
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the advertising statutes. 17 Comp. Gen. 554,558 (1938) ; 40 id. 132, 134 
135 (1960) ; B-167057, July 23, 1969. 

While, in specifying the VCO-190 in the bid, there may have been 
an intention to offer that model in accordance with the ‘specifications, 
there was no statement in the bid that it would be modified to comply 
with the invitation specifications. Thus, .if the procurement officer had 
accepted the bid, your company would have been in the position to 
argue that the District would have been entitled to receive only the 
standard VCO-190, whether or not it conformed fully to the 
specifications. 

Accordingly, we find no legal basis to object to the rejection of the 
International Harvester bid. We believe the situation could have been 
avoided if the invitation had indicated the purpose for citing make 
and model number in the bid, how such information was to be utilized 
in the evaluation of bids and how bidders were to indicate in their bids 
an intention to comply. In fact, we believe that in future procurements 
of this kind, it would be preferable for invitations for bids to be 
drafted to show that the award will be based upon the Government’s 
specifications and the bidder’s unqualified offer to comply with them 
without any requirement for bidders furnishing a citation to make 
and model number. We are so recommending to the Commissioner of 
the District of Columbia. 


[ B-167771 J 


Alaska Railroad—Claims—Statutes of Limitation 


Although the Alaska Railroad, a Government-owned facility operated by the 
Department of Transportation under authority delegated by the President, is not 
regulated by the Interstate Commerce Commission, it is subject to certain pro- 
visions of the Interstate Commerce Act pursuant to section 3(a) of Executive 
Order No. 11107, April 25, 1963. and functions as a common carrier. However, 
disputed transportation claims that are more than 3 years old will be viewed as 
not subject to the 3-year statute of limitations against the consideration of 
claims by the United States General Accounting Office because of the limited 
number of claims involved and the fact that payment has been made by the 
Railroad to connecting carriers for their share of the revenue, but future claims 
for transportation services should be timely filed. 


To the Secretary of Transportation, May 14, 1970: 


We have considered letters of April 30, 1970, and August 14, 1969, 
from J, Glen Cassity, Chief Counsel, The Alaska Railroad, asking for 
our review of the settlement issued December 13, 1968, in claim TK- 
880531, disposing of claims aggregating $515.63 on six bills of lading. 
In that settlement, two claims were allowed in the total amount of 
$139.62; four claims were not considered on their merits because they 
accrued more than 3 years prior to receipt in this Office. Our decision 
on these four claims will affect some other claims being held by the 
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Railroad. We have concluded that the four claims may be considered 
on the merits and, if otherwise correct, may be allowed. 

It is urged that the 3-year statute of limitations against the consid- 
eration of claims by the General Accounting Office, Public Law 85-762, 
August 26, 1958, 72 Stat. 860, 49 U.S.C.A. 66, does not apply to the 
Alaska Railroad, a Government-owned facility, stated by the Attorney 
General in 1924 to be an arm of the Federal Government performing 
a governmental function and not a common carrier subject to the In- 
terstate Commerce Act, 34 Op. Atty. Gen. 232. It is also pointed out 
that we long ago held the Alaska Railroad to be entitled to payment 
for services furnished other Government departments. Decision 
A-10659, January 28, 1926. The Railroad has already paid over to its 
connecting carriers their proportions of the revenues earned on these 
items; there is then no possibility that common carriers subject to the 
Interstate Commerce Act and thus to the 3-year barring act would 
share in any sums allowed on these items. 

There is no question of the Railroad’s entitlement to payment for 
services performed for other Government agencies. The disposition 
of your claims by the settlement in TK-880531 rested solely upon their 
timeliness: those received here before the lapse of 3 years from the 
date of accrual were paid; those received here after the 3-year lapse 
were not considered at all. The real question here is whether trans- 
portation performed by the Alaska Railroad for the United States 
may be regarded as being within the purview of section 322 of the 
Transportation Act of 1940, as amended by Public Law 85-762, and 
thus subject to the 3-year limitation on claims cognizable by the 
General Accounting Office contained in that section. 

The Alaska Railroad was created by the act of March 12, 1914, 38 
Stat. 305, which, in the interest of the national defense, territorial 
development, and commerce generally, authorized the President of the 
United States to acquire, construct and operate a railroad or railroads 
in Alaska and, among other things, “to receive compensation for the 
transportation of passengers and property, and to perform generally 
all the usual duties of a common carrier by railroad.” The act further 
provided that after completion of the railroad, the President might in 
his discretion lease it for no more than 20 years, in which case it should 
be “operated under the jurisdiction and control of the provisions of 
the interstate commerce laws.” If the President did not lease the Rail- 
road, the statute provided that he should continue to operate it until 
further action of the Congress. 

The act also authorized the President to appoint or employ officers, 
agents or agencies to perform any or all of the duties imposed on 
him under the act and to do all additional things necessary to accom- 
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plish its purposes and objectives. Pursuant to this authority, the 
President, by Executive Order No. 3861, June 8, 1923, delegated to 
the Secretary of the Interior the authority to operate and control 
the Alaska Railroad. 

Thereafter the Secretary of the Interior asked the Attorney Gen- 
eral for the answers to several questions about the issuance of passes 
for transportation over the lines of the Alaska Railroad. As the 
Attorney General pointed out, section 1 of the act of March 12, 1914, 
provided that “no free transportation or passes shall be permitted 
except that the provisions of the interstate commerce laws relating to 
the transportation of employees and their families shall be in force 
as to the lines constructed under this Act.” The Interstate Commerce 
Act authorizes common carriers subject thereto to. provide free trans- 
portation to employees and their families, among others. 

Under the 1914 act as the Attorney General interpreted it, the 
Secretary of the Interior could issue passes for free transportation 
over the lines of the Alaska Railroad only to employees of that Rail- 
road and their families. To reach this conclusion and respond to the 
Secretary’s questions, it was unnecessary to determine the common 
carrier status of the Railroad. The Attorney General’s comments on 
that point in 1924 seem, therefore, to be obiter dicta. In any event 
there has been no formal decision on the question whether the Alaska 
Railroad may properly be regarded as a common carrier subject to 
the Interstate Commerce Act so as to bring it within the ambit of 
the 3-year limitation in the 1958 act on the consideration of transporta- 
tion claims by the General Accounting Office. 

As authorized by the 1914 statute, the Railroad performs “the usual 
duties of a common carrier by railroad.” Like other common carriers, 
the Railroad holds itself out in tariffs which it publishes to transport 
the goods of all who apply; it participates in transportation in inter- 
state and foreign commerce with other common carriers by rail and 
with common carriers by water; however, it remained free from reg- 
ulation by the Interstate Commerce Commission. This situation pre- 
vailed even though the Railroad entered into joint through rates and 
through routes with other common carriers subject to the act which 
were published in tariffs filed with the Interstate Commerce Commis- 
sion-and, where appropriate, with the Federal Maritime Commis- 
sion. The Railroad has not been leased but has continued to be operated 


by the Government, 

President Kennedy, by Executive Order No. 11107, April 25, 1963, 
28 F.R. 4225, authorized the Secretary of the Interior to operate the 
Railroad (section 1), to:allocate a portion of the Railroad’s capital 
investment to the national public purposes which largely inspired its 
construction (section 2(4)), and to fix, change and modify rates, with 
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due regard for actions of the Interstate Commerce Commission under 
section. 3, (section 2(b)). Section 3(a) of the Executive order pro- 
vides that, as to rates filed, the Interstate Commerce Commission may 
act as though the Alaska Railroad were subject to various sections 
of the Interstate Commerce Act, with certain exceptions as to safety 
regulations, motor carriage for the Railroad, or motor carriage in- 
cidental to rail carriage. Section 3(b) of the Executive order provides 
that the Interstate Commerce Commission, in determining the justness 
and reasonableness of the Railroad’s rates and charges, shall exclude 
for valuation and cost finding purposes the portion of capital invest- 
ment allocated to public purposes under section 2(a). 

When the Department of Transportation was established, the en- 
abling act contained a provision transferring to the Secretary the 
administrative control of the Alaska Railroad which had been dele- 
gated to the Secretary of the Interior in Executive Order No. 11107. 
Public Law 89-670, October 15, 1966, 80 Stat. 931, 941, 49 U.S.C. 
1655(i). Authority delegated to the Commission in section 3 of Exec- 
utive Order No. 11107, however, has not been disturbed and the Com- 
mission continues to be empowered to act as though the Railroad 
were subject to those sections of the act enumerated above. 

For all practical purposes, it would seem then, that the Alaska Rail- 
road functions as a common carrier in relation to the geographical 
area and to the customers it serves and is administered as a common 
carrier subject to possible rate regulation by the Interstate Commerce 
Commission. The railroad functions as a common carrier by direction 
of the 1914 act. And Executive Order No. 11107 maintained the dis- 
tinction : section 3(a) provides that, as to rates filed, the Commission 
may act as though the railroad were subject to certain provisions of 
the Interstate Commerce Act. 

As indicated, certain provisions of the Interstate Commerce Act 
may be applied to the operations of the Alaska Railroad. The Railroad 
files tariffs with the Interstate Commerce Commission, as well as copies 
of so-called section 22 quotations tendered to Government shipping 
agencies ; in addition, its bills are paid upon presentation without prior 
audit by our Office and are subject to the same overcharge notice and 
collection treatment, including setoff where voluntary refund of over- 
charges is not made, afforded other common carrier accounts under 
the provisions of 49 U.S.C. 66. 

Nevertheless, in view of the limited number of claims that are more 
than 3 years old, it is doubtful that any substantial purpose will be 
served by applying a 3-year limitation to reject otherwise valid Alaska 
Railroad claims particularly where payments have been made to con- 
necting carriers in settlement of their share of the revenue. Therefore, 


in the light of the background of the legislative and administrative 
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history of the Railroad, and in the absence of contradictory judicial 
precedent, statutory prohibitions, or other compelling reasons, the 
disputed and similar claims will not be viewed as subject to the 3-year 
limitation in 49 U.S.C. 66. This conclusion is not to be regarded as 
encouraging undue delay in presenting claims for transportation serv- 
ices, and it is assumed that the Railroad will make every reasonable 
effort to timely file any bill which it has for services furnished other 
Government agencies. 

The four items which were excluded from consideration in the 
settlement made in claim TK-880531 will now be considered on their 
merits. Notice of a revised settlement will be sent to the Railroad in 
due course. Other claims which, according to Mr. Cassity’s letter of 
April 30, 1970, will be submitted following our review of the settle- 
ment on claim TK-880531, should bear reference to the number and 
date of this decision. 


[ B-168519 ] 


Contracts—Negotiation—Prices—Based on Quantity Solicited 


A request for proposals (RFP) for rocket boosters, issued pursuant to 10 U.S.C. 
2304(a)(16) permitting negotiation in the interest of national defense or in- 
dustrial mobilization, and approved by a class determination and findings, that 
solicited offers on three alternative quantities for single or multiple award, which 
quantities were below known requirements that if disclosed, and disclosure was 
not prevented by the Intensive Combat Rate (production capability) established 
for the procurement, would have obtained lower prices, was a defective RFP. 
Although the determination not to consider an involuntary offer of larger quan- 
tities at lower prices, erroneously based on the belief all suppliers would have 
to be resolicited whereas an amendment to the RFP would have sufficed, resulted 
in higher prices, the awards made will not be disturbed, but future procure- 
ments should permit offers in the largest quantities possible within the con- 
straint imposed by the Intensive Combat Rate. 


To the Secretary of the Army, May 14, 1970: 


By letter dated January 27, 1970, the Deputy Director for Procure- 
ment, Directorate of Requirements and Procurement, Headquarters, 
United States Army Materiel Command, furnished our Office with a 
report on the protest of Brad’s Machine Products, Inc. (BMP), under 
request for proposals (RFP) DAAA09-70-R-0049. 

The subject RFP, for M125A1 Boosters, was issued pursuant to 10 
U.S.C. 2304 (a) (16), as implemented by Armed Services Procurement 
Regulation (ASPR) 3-216, permitting negotiation where purchases 
are to be made in the interest of national defense or industrial mobiliza- 
tion, and was authorized by a properly executed class determination 
and findings. The objectives of the instant procurement, as listed in 
the January 27 report, were to: 

a. Meet a monthly production rate of 1.8 million 

b. Support an IOR (Intensive Combat Rate) of 2.4 million 


c. Maintain metal parts production continuity 
a. Buy at the lowest cost consistent with the objectives 
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While not specifically defined in the administrative file, “Intensive 
Combat Rate,” or ICR, apparently is the maximum production capa- 
bility of a given contractor, or group of-contractors, as determined 
by the contracting officials. 


To meet the stated objectives, the RFP solicited offers on three 


alternative quantities of the subject boosters to be delivered within. 
an 8-month period commencing January 1, 1970, as follows: 


Total Quantity Delivery Rate 
Alternate 1A 1,600,000 200,000 per month 
Alternate 1B 2,400,000 300,000 per month 
Alternate 1C 3,200,000 400,000 per month 


The RFP also contained an option provision reserving to the Gov- 
ernment the right to increase the total quantity of any item awarded 
by 50 percent at any time from the date of award at the lower of the 
scheduled prices or the prices quoted separately by the offeror for the 
option quantities, and provided that deliveries of the option quantities 
would commence upon completion of deliveries of the basic quantities 
unless otherwise agreed by the parties. 

With respect to the method of award of the three alternates, page 
5 of Part A of the RFP, as amended, stated as follows: 


* * * Proposals for quantities other than the total quantities listed below for 
each alternative 1A, 1B, and 1C will not be considered for award. 

Notice to Offerors: (Possible Combinations of Awards) This solicitation and 
the range of quantities and delivery rates proposed are for the purpose of allow- 
ing the Government to select a single award, or combination of multiple awards 
which will satisfy the current production requirements and at the same time 
retain one or more suppliers in an active state with capability to accelerate pro- 
duction to a higher production rate at some future date, if required. The Gov- 
ernment expects that one or more offerors participating in this competitive 
procurement action will be unsuccessful and may not receive any award as a 
result of this solicitation. It is possible that not more than three awards will 
result from this solicitation and the quantities and delivery schedules awarded 
may vary between those offerors who are selected for awards with some receiving 
larger quantities than others, based on the alternate quantities, alternate de- 
livery schedules, and prices submitted in response to the solicitation. The Gov- 
ermment reserves the right to make that combination of awards determined to 
be in the best interest of the Government, price and other factors considered. 
Principal among such other factors will be the potential quantitative mobilization 
production requirement for the supply item involved and the ability of firms 
selected for award to respond to such potential future demands by the Govern- 
ment for increased production beyond the quantities initially awarded as a 
result of this solicitation. 

Offeror(s) submitting proposal(s) on alternative 1C must submit proposals 
on alternative 1A and 1B. Offeror(s) submitting proposal(s) on alternative 1B 
must submit a proposal on alternative 1A. Offeror(s) submitting proposal (s) 
on alternative 1A only are not required to submit proposal(s) on alternative 1B 
g 1C. Failure to comply with the above procedure will be cause for the rejection 

proposal. 


The amended date for proposal submission was October 6, 1969, by 
which time 16 proposals had been received. The proposal submitted 
by BMP by that date quoted prices for the three listed alternates and 
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also, according to the attorneys for BMP, the company, by letter dated 
September 24, 1969, submitted an alternate proposal for 8,000,000 
units (1,000,000 per month) at a price of $1.579 each with duty free 
certificates or $1.624 without duty free certificates. This initial alternate 
proposal was not included in the administrative file furnished us and it 
now appears that the September 24 letter was withdrawn before the 
October 6 proposal submission date. By teletype dated October 13, 
1969, the date of October 17, 1969, was set as the closing date for pro- 
posal modifications, and each of the 16 offerors was requested to “give 
your final offer on each of the alternatives on which your firm origi- 
nally submitted an offer.” 

By letter dated October 16, 1969, BMP quoted the following prices 
on the three RFP alternates : 


Alternate 1A Alternate 1B Alternate 1C 
(200,000 per month) (300,000 per month) (400,000 per month) 
$1.520 each $1.512 each $1.493 each 


In addition, BMP submitted an alternate proposal for quantities 
of 600,000 per month, 800,000 per month, and 1,000,000 per month as 
follows: 


600,000 per month 800,000 per month 1,000,000 per month 
$1.466 each $1.451 each $1.433 each 


A second letter dated October 16 also quoted a price of $1.433 
each for monthly quantities of 800,000, 1,000,000, and 1,375,000 per 
month and offered to “build our machine and tooling capacity to a 
maximum of 2.4 million per month” in order to meet the Government’s 
Intensive Combat Rate in the event awards in excess of 800,000 per 
month were to be made to BMP. The unexpanded Intensive Combat 
Rate of BMP is reportedly 1.25 million per month, approximately 
52 percent of the rate required (2.4 million per month). 

Also, by letter dated November 4, 1969, after the closing date for 
proposal modification, BMP modified its alternate proposal both in 
terms of price and quantity, allegedly at the request of the procuring 
activity, as follows: 


500,000 per month 600,000 per month 700,000 per month 
$1.422 each $1.417 each $1.408 each 

800,000 per month 900,000 per month 1,000,000 per month 
$1.401 each $1.396 each $1.388 each 


In the same letter BMP again offered to expand its Intensive Combat 
Rate capability, this time to 2.5 million units per month. 

Before receipt of the November 4 BMP late proposal modification, 
the contracting officer, by letter dated November 6, 1969, advised 
BMP that its unsolicited alternate proposals had “been reviewed 
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and found not to be in the best interest of the Government, with all 
factors considered.” 

Although the protest of BMP was made before awards were accom- 
plished, awards were nevertheless made, on the basis of urgency, on 
December 4, 1969. Awards were not made, however, until the proposed 
actions were approved by the Director, Materiel Acquisition, Office. 
of the Assistant Secretary, and until our Office was notified pursuant 
to ASPR 2407.9. Awardees, the quantities awarded, and the respective 
prices are set out below : 

Contractor Quantity 
BMP 1,600,000 (200,000 per mo.) 
I.D.. Precision Components 2,400,000 (300,000 per mo.) 
Etowah Mfg. Co. 3,200,000 (400,000 per mo.) 
DVA Corporation 3,200,000 (400,000 per mo.) 
Price Total Price 


$1.52 each $2,432,000 
$1.46 each $3,504,000 
$1.452 each $4,662,400 
$1.435 each $4,592,000. 

$15,190,400 


We have been informally advised by the Department of the Army 
that the Intensive Combat Rates for the successful offerors are as 
follows: 

Contractor ICR 
BMP 1,250,000 per month 
I.D. Precision Components 300,000 per month 
Etowah Mfg. Co. 500,000 per month 
DVA Corporation 750,000 per month 


The protest of BMP initially requested that the contracts awarded 
be terminated for the convenience of the Government on the ground 
that the RFP terms as amended encouraged the submission of offers 
for quantities in excess of those contained in the three listed alternates 
and that since such offers were permitted by the RFP terms, there 
was no requirement that the RFP be amended or that resolicitation 
be accomplished in order that the same opportunity be extended to 
the other offerors after receipt of the BMP alternative proposal for 
larger quantities. Alternatively, BMP argues that if offers in larger 
quantities were not in strict accord with the RFP terms, good pro- 
curement, practice required further negotiation where such offers were 
in the Government’s interest because of their significantly lowér cost. 

As an indication of the potential lower costs that would be realized 
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by award to BMP in higher quantity ranges, the briefing prepared by 
the Army Materiel Command for presentation to members of the 
staff of the Office of the Assistant Secretary of the Army (Installations 
and Logistics), Directorate of Materiel Acquisition, indicated that an 
award of a monthly production quantity of 1,000,000 per month to 
BMP at its quoted price for that quantity and an award of a quantity 
of 300,000 per month to DVA Corporation at its quoted price for that 
quantity would have resulted in a savings of some $606,983 over the 
actually awarded prices. The recommendation of the briefing, subse- 
quently approved by the Director, Materiel Acquisition, however, was 
that award on the higher quantity ranges was not feasible. The reasons 
for this recommendation are discussed below. 

By letter dated February 26, 1970, submitted by BMP’s attorneys 
in rebuttal of the January 27, 1970, administrative report, the termina- 
tion request was withdrawn in view of the time elapsed since awards 
were made and in its place it was requested “that the Army be in- 
structed in future negotiated procurements to solicit and consider 
proposals on larger monthly quantities, as the best interests of the 
Government dictate that the total price paid on this type of procure- 
ment be the lowest prices submitted by responsible offerors.” 

The position taken in the administrative report is that while the 
BMP offers in the upper quantity ranges would have provided the 
Government with lower prices, such offers could not have been con- 
sidered under the RFP terms without a resolicitation of all 41 sup- 
pliers originally solicited. It was estimated that such resolicitation 
would take 5 weeks, but it was concluded that such period would be 
unacceptable because of urgency. The report also postulates additional 
cost figures which would theoretically be incurred if the current con- 
tract were extended to allow resolicitation, which theoretical costs are 
said to be in excess of any cost savings to be gained by acceptance of 
BMP’s lower offers in the higher ranges. Finally, the report maintains 
that the awards as made were necessary to maintain the ICR rate of 
2.4 million per month, and that resolicitation for offers on higher pro- 
duction quantities would probably violate the adequate price competi- 
tion provisions of ASPR 3-807.1(b) (1) (b) (i). 

While we agree with BMP’s attorneys that the awards as made 
should not be questioned at this date, it is our opinion, for reasons set 
out below, that the RFP was deficient in that it failed to advise offerors 
of the quantities needed to satisfy the Government’s known require- 
ments (i.e., a monthly production rate of 1.3 million) and also failed 
to solicit offers on those quantities, In this regard, the statute and reg- 
ulations governing negotiated procurement clearly contemplate awards 
at the lowest possible prices, all other relevant factors considered. See 
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10 U.S.C. 2304(g) and ASPR 3-804. Since lower prices generally 
result when larger quantities of a production item are purchased, a 
request for proposals, as here, limiting offers to quantity ranges signifi- 
cantly lower than the Government’s known requirements can be ex- 
pected to result in higher prices, especially when multiple awards are 
made for less than the known requirements, contrary to the expressed 

intent of the governing regulations. ; 

In the instant case, mobilization requirements dictated that a pro- 
duction capacity for quantities in excess of present needs be maintained 
and it. was necessary that this requirement be met even if it resulted in 
higher prices. However, neither the class D&F justifying negotiation 
under the industrial mobilization exception to the formal advertising 
rules nor the RFP itself states that the maintenance of the needed pro- 
duction capacity necessarily requires current production by more than 
one contractor. In fact, the RFP specifically reserves to the Govern- 
ment the right to make either a single award or various combinations 
of multiple awards. Additionally, while the administrative report 
maintains that the awards as made were necessary to support the re- 
quired ICR, there is no indication in the RFP or in the administrative 
file that individual awards in excess of 400,000 units a month would 
defeat the requirement for an Intensive Combat Rate of 2.4 million 
units per month or that there was any correlation between the produc- 
tion quantities awarded and the Intensive Combat Rate capacity. 
With regard to the latter point, the fact that the specific Intensive 
Combat Rate capacities assigned to the successful offerors did not bear 
any relation to the quantities awarded (i.e., BMP was awarded the 
smallest production quantity while being possessed of an ICR signifi- 
cantly larger than its competitors) would seem to support the proposi- 
tion that no such correlation in faet existed. Therefore, so long as 
the Government was assured that awards made to one or more offerors 
would support the ICR capacity of 2.4 million units per month, we 
are aware of no justifiable basis for failing to advise offerors in the 
RFP of the 1.3 million monthly production rate which was stated to 
be an objective of this procurement, and for soliciting offers on the 
basis of that monthly production rate. 

Additionally, there appears to be no basis for the inclusion in the 
RFP of the provision limiting offers to the total quantities listed for 
each of the alternates in view of the reservation of the right to the 
Government to make a single award or multiple awards and in view 
of the RFP requirement that offerors quote individual prices on var- 
ious combinations of alternates (e.g., an offer for alternate 1C required 
offers also on alternates 1A and 1B). This provision, if read literally, 
would preclude offers of lower prices for the award of more than one 
alternate, or of all alternates, even though the right was expressly 





778 DECISIONS OF THE COMPTROLLER GENERAL [49 


reserved to make award on such combination basis if determined to be 
in the Government’s interest. See 47 Comp. Gen. 658 (1968). The ob- 
jective of the Government, though unexpressed in the RFP, was to 
award monthly production quantities in excess of the total monthly 
production quantities set out in the RFP. With this objective in mind 
a provision limiting offers to lesser quantities coupled with the failure 
to advise offerors of total monthly production quantities desired would 
seem to assure higher rather than lower prices. 

Apart from the fact that the RFP was deficient, there was no justi- 
fication, in our opinion, for failing to conduct negotiations with all 
competitively situated offerors for quantities in excess of those listed 
in the RFP once an alternative offer for larger quantities was received 
from BMP. While admitting that awards in higher production ranges, 
as proposed by BMP, would have resulted in lower costs than the 
awards as made, the administrative report takes the position that time 
did not permit solicitation of alternative proposals from offerors other 
than BMP because to have done so would have required resolicitation 
of all 41 suppliers originally solicited. It is maintained that such so- 
licitation would have consumed 5 weeks thereby requiring extension of 
current contracts with attendant additional cost. This position appears 
to be bottomed on the assumption that the Government’s first indica- 
tion that offers of higher production quantities were feasible was 
the receipt of the October 16, 1969, letters of BMP containing alterna- 
tive proposals in higher quantity ranges which were submitted in 
response to the Government’s request for final proposal modifications 
by October 17. 

While the administrative report states that a 5-week period would 
be required for the resolicitation of even those suppliers who did not 
respond to the RFP, no reasons are advanced in substantiation of this 
position. Inasmuch as ASPR 3-805.1(e) requires only an RFP 
amendment where an increase in the statement of requirements is de- 
sired, we can perceive of no reason why a simple RFP amendment 
issued to the 6 offerors who responded to the RFP requesting prices 
on quantities up to the desired monthly production rate would not 
have sufficed. This procedure, in all probability, could have been ac- 
complished within a relatively short time after receipt of the October 
16 modifications. In this regard, the attorneys for BMP point out 
that the time allowed for initial proposal preparation was only 4 weeks 
and ‘contend that the solicitation for amended proposals should not 
logically have taken more than 2 weeks. The attorneys also state that: 

With regard to the time necessary to resolicit offerors on a change in quan- 
tity, the same procurement agency (APSA) recently modified RFP No. DAAA00- 


70-R-0123 to give offerors eight days in which to respond with revised prices 
on a change in quantity. It is difficult to understand how APSA tells your office 
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that five weeks is needed to resolicit offerors on changed quantities when it re- 
cently resolicited and evaluated offers on changed quantities in less than two 
weeks on a comparable procurement proposal. 


ASPR 3-807.1(b) (1) (b) (i), cited in justification for the refusal 
to extend the opportunity to submit revised offers on larger produc- 
tion quantities than called for by the RFP, provides that adequate 
price competition will be held not to exist where “the solicitation was 
made under conditions that unreasonably deny to one or more known 
and qualified offerors an opportunity to compete.” The position of the 
administrative report is that “Resolicitation at higher ranges could 
have eliminated some of the present suppliers from competing in the 
higher rate because of limited capacity,” and that this circumstance 
apparently would be a violation of the above-quoted ASPR provision. 

We find this position untenable. In the first place, amendment of 
the RFP would have merely provided the opportunity for the sub- 
mission and evaluation of higher production quantity offers and would 
not have affected offers relating to the alternates as set out in the RFP. 
Secondly, the purpose of the quoted ASPR section clearly is to assure 
the lowest practicable prices through competition, a purpose which 
an amendment to the RFP would, in our opinion, have accomplished. 

While we recognize that the availability of funds for this procure- 
ment was uncertain at the time of RFP issuance and that, therefore, it 
was necessary to retain as much flexibility as possible with regard to 
production quantities in the drafting of the RFP provisions, we doubt 
the propriety of the judgment exercised in drafting and interpreting 
the RFP in such a way that less rather than more flexibility was at- 
tained, and in the refusal to give all offerors a chance by RFP amend- 
ment to quote on higher monthly quantities along the lines proposed 
by BMP. 

Accordingly, we suggest that future similar procurement actions 
should be undertaken in a manner which will permit offers in the 
largest quantities possible within the constraint imposed by the Inten- 
sive Combat Rates and care should be taken to assure that adequate 
timely response by means of appropriate RFP amendments is made 
to alternate proposals which provide different but more favorable 
terms than those contained in the unamended RFP. 


[ B-169454 J 


Subsistence—Per Diem—Compensatory Leave 


Although generally the compensatory time off from duty pursuant to 5 U.S.C 
5543(a) (2) in lieu of overtime that is granted to an employee in a travel status 
is regarded as leave of absence within the purview of section 6.3 of the Stand- 
ardized Government Travel Regulations and requires the suspension of subsis- 
tence allowance during the leave of absence, when the compensatory time is 
granted or ordered in the interest of the Government, such as granting compen- 
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satory time to technical personnel performing work aboard FAA aircraft away 
from their duty station to cover the normal duty hours interrupted by contin- 
gencies during which they cannot be assigned to useful work, a suspension of 
per diem is not required, the “prescribed hours of duty” essential to the applica- 
tion of section 6.3 having no significance to the duty hours required on extended 
flight inspection trips. 

To the Administrator, Federal Aviation Administration, May 14, 
1970: 

This is in reference to your letter of March 30, 1970, requesting a 
decision on whether, under the limited circumstances described 
therein, payment of per diem in lieu of subsistence can be authorized, 
pursuant to 5 U.S.C.A. 5702 and pertinent regulations, to an employee 
traveling on official business and who is on compensatory time off 
granted or ordered in the interest of the agency. 

You state that you are aware of the decision of this Office, 26 Comp. 
Gen. 130 (1946), which held that compensatory time off from duty 
in lieu of overtime compensation granted to an employee in a travel 
status is to be regarded as “leave of absence” within the purview of 
the Standardized Government Travel Regulations (SGTR), requir- 
ing the suspension of subsistence allowances during leave of absence. 
However, you have a question as to its applicability to situations such 
as described in your letter where the compensatory time off is granted 
to facilitate the work of the agency, and results in a more efficient and 
economical and safer operation. 

Your inquiry concerns situations involving flight standards tech- 
nical personnel operating or performing work aboard an FAA air- 
craft away from their duty station for the purpose of checking from 
the air the correct functioning of navigational aids. In these opera- 
tions, as stated, it is unavoidable that flying is at times interrupted 
during normal duty hours because of such contingencies as necessary 
maintenance work on the aircraft, or weather conditions, or limita- 
tions on continuous flight time applicable to flight crews in the 
interest of safety and, during these interruptions of operations, the 
employees cannot be assigned to any useful work. 

The following examples of typical schedules are set forth in your 
letter: 


(1) Flight inspection personnel stationed at Oklahoma City and working on 
an 8:00 a.m. to 4:30 p.m. schedule may be required to perform flight inspection 
work enroute to the Azores. They travel on a highly instrumented KC—135 flight 
inspection aircraft. Having reported for duty at 8:00 a.m. they leave Oklahoma 
City on that aircraft at 9:00 a.m., working enroute, and arrive at Atlantic City, 
N.J., at 1:30 p.m. for necessary servicing and refueling of the aircraft under 
supervision of crew members, etc. They take off from Atlantic City at 3:30 p.m. 
and arrive at Lajes, Azores, at 10:00 p.m. They then secure the aircraft, com- 
plete logs and reports, and go off duty at midnight, having been on duty for 16 
hours. Midnight Central Standard Time is 6:00 a.m. Azores local time. If Lajes 
must be overflown because of weather or some ground emergency condition, they 
fly on to Madrid, Spain, arriving at 1:00 a.m., and go off duty at 3:00 a.m., which 
is 11:00 a.m. Madrid local time. In this case they have been on duty for 19 hours, 
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In either case the aircraft needs servicing before taking off again ; the crew needs 
rest in order to fly safely in conformity with FAA regulations, and in order to 
perform efficiently the technical flight inspection functions required of them. 
Since they are unable to work while the aircraft is being serviced and/or they 
need rest, all the personnel would be given compensatory time off for the balance 
of the workday, and they would resume flight inspection work the next morning. 

(2) In other instances the flight inspection crew may be required to perform 
continuously for long hours aboard the specially equipped aircraft because un- 
anticipated problems are encountered in testing or adjusting the ground equip- 
ment being checked at a particular location. The flight inspection crew must 
continue at its work until the job is satisfactorily completed, since the equipment 
must finally be checked out for the highest degree of aviation safety with the 
least possible delay. 

It is pointed out that in these situations personnel will have accu- 
mulated amounts of irregular overtime and since their pay is usually 
in excess of the maximum rate of basic pay for GS-10, they can be re- 
quired to take compensatory time off pursuant to 5 U.S.C. 5543 (a) (2). 
Employees whose pay is less than that rate may consent to such com- 
pensatory time off. You say that it is in the interest of the agency to 
grant such time off so as to cover normal duty hours during those inter- 
ruptions of the flight. This compensates for the overtime in a manner 
most economical and satisfactory to the Government. It is urged, how- 
ever, that it is not equitable to cut off per diem during periods of time 
off, when the employee is distant from his residence and duty station 
and subject to the extra costs which per diem normally is intended 
to cover. The alternative is to retain the employees in duty status 
wherein there would be no question of per diem being allowable and 
overtime would be compensated for in money. 

Although we have held that compensatory time off is to be treated 
like other leave of absence insofar as per diem in lieu of subsistence 
payments are concerned, we would not require for reasons hereinafter 
stated that the provisions of section 6.3 of the SGTR be applied to the 
situation described in your letter. 

Section 6.8, supra, requires an adjustment of per diem in lieu of 
subsistence during periods of leave. Essential to the application of this 
section is a determination of whether leave begins or terminates “with- 
in the traveler’s prescribed hours of duty,” or, where fractional leave 
of absence wholly within a day is involved, whether leave is less than 
or exceeds half of the “prescribed working hours.” 

In the situation explained in your letter the prescribed hours of 
duty, i.e., 8 a.m. to 4:30 p.m., which are applicable to the employees at 
their official station loses its significance insofar as the hours of duty 
requirements on extended flight inspection trips are concerned. There- 
fore, compensatory time off granted during periods normally falling 
within an employee’s prescribed hours of duty, but not during periods 
in which duty is required to be performed on his particular assignment 
while in a travel status, should not adversely affect an employee's 
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entitlement to payment of per diem in lieu of subsistence. Accordingly, 
we would not in the circumstances here considered require a suspension 
of per diem during periods of compensatory time off granted to flight 
inspection personnel, 


[B-158458] 


Contracts—Tax Matters—Sales, Etc.—Tax Inclusion or Exclu- 
sion—Reimbursement 

Where an invitation for bids on a construction project indicated the applicability 
of a Maryland sales tax had not been formally resolved by the courts and the invi- 
tation and contract provided the tax was to be included in the contract price, 
when the court held the tax was inapplicable to Federal construction projects, 
the Government became entitled to a price adjustment, notwithstanding the tax 
had not been included in the bid price—for to permit a showing after award of 
the omission would impinge upon the integrity of the competitive bidding sys- 
tem—and that the Government had delayed in seeking refund. The decision of the 
Armed Services Board of Contract Appeals that “the contract placed the onus 
of correctly determining the applicability of the state tax on the contractor” is 
in error as a matter of law and, therefore, the decision is not final and the pay- 
ment to the contractor directed by the Board should not be made. 


To John H. Bransby, Department of the Army, May 18, 1970: 

In letter NABCT-F of February 25, 1970, you advise that the Armed 
Services Board of Contract Appeals (ASBCA) has rendered a 3-2 
decision No. 12783, dated January 22, 1970, in the appeal of the John C. 
Grimberg Co., Inc., under construction contract DA-18-020-ENG- 
3098, and you request our decision whether payment may be made to 
the contractor since the ASBCA decision conflicts with our decision 
B-158458 of March 28, 1966, involving the same issue in the case of 
another construction contractor. 

You indicate that our decision will be important beyond the immedi- 
ate case because it will have an impact upon a number of other like 
cases. 


In B-158458, supra, at the time of bid opening, a petition for a writ 
of certiorari was pending before the United States Supreme Court to 


consider a decision of the Maryland Court of Appeals holding that 
the Maryland sales tax was inapplicable to projects constructed for the 


Federal Government. The Supreme Court denied the petition after 
bid opening and before award of the contract. In our decision it was 
held that since the contract provided specifically that the Maryland 
sales tax was included in the contract price and that, if the contractor 
was not required to pay the tax, the contract price would be corres- 
pondingly reduced, recovery from the contractor of the amount of the 
tax was required, notwithstanding the contractor’s contention that it 


did not include the tax in its bid price upon which the contract was 
based. That holding was reinforced by reference to the well-established 


principles of law that no officer of the Government is authorized to 
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relinquish a vested contract right and that no contractor is entitled 
to relief for a unilateral error as to which the contracting officer had 
neither actual nor constructive notice at the time of award. 

The contract considered in the ASBCA decision was awarded while 
application for a -writ of certiorari was pending before the United 
States Supreme Court. Subsequent to the award the Supreme Court. 
denied the writ of certiorari. The State tax provisions included in the 
Instructions to Bidders of the invitation for bids and the general 
provisions of the contract are essentially the same provisions which 
we considered in B-158458. 

The contract considered in the ASBCA decision was in the amount 
of $1,042,000 and was $105,789 less than the next. lowest bid. In its 
decision, the Board found as a fact that the contractor’s bid price did 
not include any allowance for Maryland sales taxes. The contractor’s 
explanation for omitting the tax was that its bid was submitted 6 
months after the decision of the Maryland Court of Appeals which 
held the tax to be inapplicable. The findings of fact in the Board’s 
decision show that the contractor furnished the Corps of Engineers 
District Comptroller evidence of the omission and did not hear from 
that office again until 24% years later when the District Comptroller 
wrote to the contractor, citing our decision of March 28, 1966, and 
advising that the Government was required to recover the amount of 
the tax that would have been paid but for the Maryland Court of 
Appeals decision. The District Comptroller requested a best estimate 
of what the taxes would have been if included by the contractor. When 
the contractor did not furnish the estimate, the contracting officer esti- 
mated that $13,926.30, based on the value of the material incorporated 
into the construction, represented the applicable cost of the Maryland 
tax. Thereupon, a contract modification was issued reducing the con- 
tract price by that amount. Also, at the same time, the contracting offi- 
cer issued his final decision that the reduction was made because the 
contract provided for such relief to the Government in the event the 
contractor was relieved of the burden of the tax included in the con- 
tract price. 

You advise that the foregoing facts are not disputed and that the 


only question is whether the ASBCA decision is correct as a matter of 
law. We agree that the sole question to be resolved here is one of law. 


That being the case, the decision of the ASBCA is not and cannot be 
considered as final. 41 U.S.C. 322. 

The Board held that the reduction in the contract price because of 
the nonpayment of Maryland sales tax was improper and inequitable. 
It concluded that the Maryland tax was not applicable; that the tax 
provisions required the contractor to include in its contract price only 


such Maryland sales taxes as were applicable; that the contractor did 
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not include anything in the contract price for the tax; and that if the 
Government is allowed to prevail it will, in effect, reap a windfall. The 
Board observed that the contracting officer having satisfied himself 
that the contractor had not included any amount in the contract price 
for the tax desisted from collecting for over 214 years until our Office 
ruled otherwise with respect to another contract. Additionally, it is 
contended that in view of the amount of the tax ($13,926.30) and the 
difference between the two low bids ($105,789), the inclusion or non- 
inclusion of an amount for tax could have had no effect on the deter- 
mination of the awardee and could have had no effect on the integrity 
of the competitive bidding system. Finally, the ASBCA decision 
stated that Burnett Construction Company v. United States, 188 Ct. 
Cl. 958, 413 F. 2d 563 (1969), is controlling in the appeal. 

Although the Maryland Court of Appeals had held that the sales 
tax was not applicable before the contractor bid on the project, its 
decision was not final since a petition for a writ of certiorari was 
then pending before the United States Supreme Court. Certiorari was 
denied after the contract was awarded. Whatever the contractor’s 
intentions may have been concerning the tax at the time of bidding, 
the invitation for bids provided that “The Department of the Army 
contemplates litigation contesting the legality of application of these 
taxes to construction contractors of the United States on the grounds 
that they discriminate against the United States and those with whom 
it deals.” Thus, the invitation clearly indicated to bidders that the 
applicability of the tax had not been finally resolved by the courts. 
Further, both the invitation for bids and the contract specifically 
provided that the tax was included in the contract price. The invita- 
tion for bids provided that the tax was “included in the contract price 
as State Taxes in effect and applicable.” Further, the “Maryland Sales 
and Use Taxes” clause in the contract provided that “The contract 
price includes the Maryland sales and use tax.” However, the legal 
applicability of the tax was not the sole consideration. Even more 
significant is the fact that it was specifically provided and agreed 
upon by the parties that the taxes would be treated as being applicable 
to the contract and included in the contract price. In that connection, 
our Office has held that even if a contractor is itself contesting the 
validity of a tax in the courts, it is not excused from failing to include 
the tax in its bid price where the tax clause in its bid provides that 
applicable taxes are included. See 44 Comp, Gen. 715, 716-717 (1965). 
[Italic supplied.] 

In view of the foregoing, the statement in the ASBCA decision 
that “The contract placed the onus of correctly determining applica- 
bility of state taxes on the contractor” is incorrect. The provisions 
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quoted above from the invitation for bids and the contract indicated 
that for purposes of the procurement, the State taxes were to be 
considered applicable and included. Therefore, the contractor had 
no burden to determine whether the State taxes were applicable. If the 
contract placed any burden on the contractor it was the burden of 
including the tax. If the contractor chose to disregard the instruc- _ 
tions that were provided in that regard, that was the contractor’s 
risk, but that should not deprive the Government of the adjustment 
provided for in the contract for the State tax which was represented 
as being included in the contract price. 

Further, although the ASBCA decision directs relief for the con- 
tractor because it did not include the tax in preparing its bid price 
for the contract and the courts have annulled the tax, the decision 
indicates that the contractor would not have a valid claim against the 
Government for increased compensation if the tax was upheld by the 
courts. We agree with the latter result because the invitation and the 
contract provided that the tax was included in the contract price. Since 
the contractor should be denied relief where the tax is upheld, it is 
inconsistent for the contractor to prevail where the tax is abrogated, 
especially where the contract provides for an adjustment if the con- 
tractor is not required to pay the tax. 

Where parties have made a valid contract, it is enforceable as made. 
The Pacific Hardware & Steel Co. v. United States, 49 Ct. Cl. 327 
(1914). The State tax provisions state that “if the Contractor is not 
required to pay * * * these taxes, the contract price shall be cor- 
respondingly decreased,” and that “If the Contractor is not required 
to pay * * * these taxes, the contract price shall be decreased by the 
amount of such relief.” Therefore, in seeking recovery of the taxes, the 
Government is not obtaining a “windfall” as the ASBCA decision 
holds, but rather is seeking what it is rightfully entitled to under the 
contract. 

The fact that the contracting officer originally required no adjust- 
ment in the contract price is not fatal to the Government’s rights under 
the contract. Payments of public money made by officials under a mis- 
take of law are recoverable. 5 Williston on Contracts (revised edition) 
section 1590, and 3 Corbin on Contracts section 617. 

While the omission of the tax did not affect the standing of bidders, 
the tax provisions obviously were included in the invitation for bids to 
place all bidders on an equal footing with respect to the Maryland 
sales tax. To permit a bidder to come in after the contract is awarded 
and show that it did not include the tax when its bid stated no excep- 
tion to the tax seriously impinges upon the integrity of the competi- 
tive bidding system especially where, as here, the contracting officer 
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was not otherwise on notice of the possibility of the omission at the 
time of award. 

Had the contractor submitted the bid on a tax-exclusive basis, the 
bid would have been rejected as nonresponsive to the invitation even 
though the difference between the bid and the next low bid would 
have been more than sufficient to cover any tax excluded from the bid 
price. 41 Comp. Gen. 289 (1961). Having avoided rejection of its bid 
and achieved award by bidding on a tax-included basis, the contractor 
should not be allowed to show after award that the bid was actually 
prepared on a tax-excluded basis. To hold to the contrary would allow 
such a contractor who alone had knowledge of his nonresponsive tax- 
exclusion status to rely upon such knowledge at a later date to avoid 
his responsibilities under a contract awarded on the tacit under- 
standing that the award would result in a contract identical to that 
advertised. 

Further, this case is distinguishable from the Burnett case, supra. 
The latter case involved a change made in Davis-Bacon rates under 
the contract “Changes” clause providing for “equitable” adjustment 
where there is a change in “specifications.” The immediate case does 
not involve a change within the meaning of the “Changes” clause, Also, 
the contract here is specific in that the contract price was required to 
be decreased if the contractor was not required to pay or bear the 
burden of the tax. Such a price adjustment clause specifically appli- 
cable to wage rate changes was not included in the contract which 
was involved in the Burnett case. 

In that connection, in United States v. Kansas Flour Mills Cor- 
poration, 314 U.S. 212 (1941), the United States Supreme Court con- 
sidered a contract which contained a tax clause providing for a change 
in the contract price in the event of a change in certain described taxes. 
The Court held, at page 214, that the tax clause shows that the tax 
was specifically in the minds of the parties for it was stipulated that 
it was included in the price bid. The contractor contended that it 
could not be said how much of the tax it was willing to absorb in 
order to obtain the contracts; that it may have been making the sale 
at an actual loss; and that no adjustment should therefore have been 
made when the tax was determined to be unconstitutional. However, 
the Court held that when the parties provided for a contract adjust- 
ment in the event of a change in the tax, it did not mean that the 
amount of the adjustment was an unknown quantity to be made 
definite by proof. The Court indicated that the adjustment should be 
made as provided in the contract. 

Further, in United States v. Standard Rice Co., Inc., 323 U.S. 106 
(1944), the Supreme Court denied any adjustment in the contract 
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price where a tax was found unconstitutional when the contract did 
not provide for a reduction. The Court indicated, at pages 109-110, 
that the vital difference between the Kansas Flour case and the Stand- 
ard Rice case was that the contract in the former case contained a pro- 
vision providing for a decrease in the contract price. 

Although the contractor relied upon the decision of the Maryland 
Court of Appeals in not including the tax in its contract price as re- 
quired, it was a mistake not to do so in view of the advertised tax 
provisions and the fact that a petition for a writ of certiorari was 
pending. To justify equitable relief, mistake must not be the result 
of inattention or personal negligence of the party applying for relief. 
27 Am. Jur. 2d, Equity section 34. Further, even in equity parties may 
not be relieved from bargains merely because they are hard, harsh, 
unwise, improvident, oppressive or unprofitable. 27 Am. Jur. 2d, 
Equity section 25. 

In view of the foregoing and for the reasons previously stated in 
B-158458 of March 28, 1966, we are of the opinion that the ASBCA 
decision is in error as a matter of law. Accordingly, the decision is 
not final and the payment directed by the Board should not be made. 


[ B-169209 J 


Bids—Evaluation—Method of Evaluation Defective, Etc.—Lowest 
Bid Not Lowest Cost 

The low bid to supply the requirements for radio program tape duplication and 
distribution services that furnished only a fraction of the unit prices solicited 
on the distribution services is a nonresponsive bid, even though the items not 
priced had been excluded from the evaluation formula and comprised only 
2 percent of the contemplated contract, for the omission left the contracting 
agency without any fixed-unit price commitment for a substantial number of 
possible service combinations. Moreover, the bid evaluation formula provided in 
the invitation soliciting a basic 1-year contract term and an additional option 
year, permitted the submission of unbalanced bids, and did not assure the reason- 
able expectation that the lowest evaluated bid would result in the lowest actual 
performance cost that is required under 10 U.S.C. 2305(a) to secure full and free 
competition and, therefore, the defective invitation should be canceled. 

To the Administrator, National Aeronautics and Space Administra- 


tion, May 22, 1970: 

By letters KDA-2 and KDA dated April 1 and April 15, 1970, re- 
spectively, the Director of Procurement furnished our Office with basic 
and supplemental reports on the protests of Lion Recording Services, 
Inc., and Capital Recording Company, Inc., under NASA Headquar- 
ters Contracts Division invitation for bids No. DHC-—5-10-7529K, 
issued on February 16, 1970. Award has been withheld pending reso- 
lution of the protests. 

The subject invitation called for “services, supplies, and equipment 
to duplicate, label, pack and mail taped NASA Headquarters radio 
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programs, and for the production and associated activities involved 
in the radio/audio production functions of the NASA Headquarters.” 
The invitation contemplated an indefinite quantities type contract, and 
stipulated minimum and maximum orders for supplies and services of 
$5,000 and $100,000. 

The invitation statement of work divided the required duties be- 
tween “Production Services” and “Distribution” and requested prices 
under those headings for a basic 1-year contract term and an additional 
optional year. The instant protests involve only the “Distribution” por- 
tion of the invitation. Paragraph 24 of the Additional Solicitation 
Instructions and Conditions, entitled “Frequency of Requirements,” 
stated : 

The following represent the estimated levels of volume and frequency of 
NASA's regular and continuing production, duplication, packing, and shipping 
requirements. 

A. Each week, approximately one 44-minute program will be produced, and 
approximately 2600 44-minute programs must be duplicated, labeled, packed and 
shipped. 

B. Bach month, approximately one 144%4-minute program will be produced, and 
1600 14%4-minute programs must be duplicated, labeled and shipped. 

©. Prior to each manned space flight, approximately 10 audio news features 
(interviews), 1 to 4 minutes each will be produced, and 1700 30-45 minute pro- 
grams must be duplicated, labeled, packed, and shipped during the same week as 
the above 4% and 1414-minute programs. 

D. Every three months 10 one-minute informational announcements (NASA 

space notes) will be produced and 1500 ten-minute programs must be duplicated, 
labeled, packed and shipped. This requirement may, or may not fall within a 
week in which B. and C. above, will be required. 
In addition to the regular program requirements contemplated by 
the above quoted paragraph, bidders were advised in the “Distribution” 
section of the invitation that “the contractor shall also perform ‘special’ 
duplication and distribution requirements, as special events occur.” 

The invitation provided a matrix, called “Attachment B,” for pric- 
ing the distribution services. The matrix set out tape times in 1 minute 
increments from 0 to 30 minutes, 5 minute increments from 30 to 60 
minutes, and 10 minute increments from 60 to 90 minutes. It also set 
out 24 order sizes for the various time increments ranging from 1 to 5 
copies per order through 2,000 plus copies per order. An identical pric- 
ing document was included for the additional optional year. A total 
of 1,872 prices for the basic and optional year were required to be 
stated in the Attachment B matrix. A provision preceding the matrix 
stated, “The contractor shall be reimbursed in accordance with the 
rates specified below.” 

Paragraph 26 of the Additional Solicitation Instructions and Con- 
ditions, entitled “Evaluation of Bids,” stated that the option prices 
quoted by bidders would be considered in the evaluation ; that any bid 
“materially unbalanced as to prices for basic and option quantities 
may be rejected as non-responsive”; and that the estimated require- 
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ments set out in the evaluation schedules are estimates only not to be 
interpreted as a “guarantee or representation as to actual quantities 
of work that will be ordered under the resulting contract.” With re- 
spect to the prices required of bidders, paragraph 26 stated that “Bids 
should ‘contain prices for all items as set forth in Attachments A and 
B” (Attachment A referring to the “Production Services” portion of 

the invitation). b 

Annexes 1 and 2 were included in the invitation for evaluation of 
the first and second year prices. These evaluation schedules contained 
estimated requirements based upon paragraph 24, quoted above, and 
also contained random time and size of order increments to cover orders 
for “special” distribution requirements. The latter was done on a ran- 
dom basis because the “special” ordering requirements would not com- 
prise a significant portion of the duplication and distribution services 
required under the contract and it was not known which of the various 
time and size of order increments would actually be purchased under 
the contract. 

For each time and size of order increment listed in the evaluation 
schedules, there was an estimate of the number of tapes that the con- 
tractor might be called upon to duplicate during the year. These 
estimates, entitled “Bid Computation Quantities,” were to be multi- 
plied by the unit prices quoted by bidders in order to determine the 
total price for each item. The evaluation schedules for basic and option 
portions together contained 76 estimated total prices, as compared to 
the 1,872 unit prices required of bidders in the Attachment B matrix. 
The contracting officer’s statement, with regard to the 38 items compris- 
ing each evaluation schedule, states that “Five of these 38 selections 
represent approximately 98% of NASA’s anticipated needs.” It should 
be mentioned, however, that, while the “special” services constitute only 
2% of anticipated needs, those services are essential in order to achieve 
the ends sought by the contract as one of those ends is the publicizing 
of special events as they occur. Therefore, while it may be that the 
length and number of special event tapes cannot be forecast with any 
degree of accuracy, it is apparently anticipated that there will be a 
need for them during the contract term. 

Bids were received from 3 of the 23 sources solicited. The bidders and 
their corrected evaluated bid prices (all contained correctable arith- 
metical errors) are set out below : 


Lion Recording Services, Inc. $112,681.64 
Rodel Audio Services $120,231.00 
Capital Recording Company, Inc. $120,890.00 


The bid of Lion Recording Services, Inc., was incomplete in that, 
while prices were quoted for all items in attachment A (“Production 
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Services”) and for the Attachment B evaluation schedule discussed 
above (Annexes 1 and 2), the Attachment B matrix, except for 16 of 
the 1,872 unit prices requested, was not completed. On the ground 
that this omission by Lion constituted a material deviation from the 
invitation terms, the Lion bid was rejected as nonresponsive. 

This action was protested by Lion by letter dated March 11, 1970. 
Additionally, a protest against an award to Rodel was received on 
March 16, 1970, from Capital Recording Company, Inc., on the ground 
that the Rodel bid was “unbalanced” contrary to the invitation pro- 
hibition against unbalancing quoted above. Capital also questioned 
the inclusion in the “Production” portion of the invitation of several 
items for which no prices are required because of the uncertainty 
whether a need for those items would arise during the contract term 
with regard to which the invitation provides, with one exception, 
that prices will be negotiated if and when the need arises. Finally, 
Capital complains that the second year option prices should not 
properly have been considered in bid evaluation. 

On the question of the unbalancing complained of by Capital, it 
should be stated initially that the invitation. provision with regard 
to unbalancing refers to unbalancing between the basic or first year 
bid prices and those quoted for the second year option. Inasmuch as 
Rodel quoted option prices identical to the prices quoted for the 
basic portion of the bid, the unbalancing provision in the invitation 
is not for application. 

With regard to the consideration of the second year option portion 
of the invitation in bid evaluation, it is observed that the evaluation 
of options clause set out in the instant invitation is identical to the 
one set out at Armed Services Procurement Regulation 1-1504(d) (ii), 
which permits such evaluation in order to preclude “buy in” bidding, 
i.e., the submission of unrealistically low prices for the basic portion 
coupled with unrealistically high prices for the option portion. Also, 
the mention of items for which no prices are requested would not appear 
to be prejudicial as such mention in effect merely advises bidders of 
the possibility of a later contract modification if the need for those 
items arises. 

With respect to the Lion bid, we believe that the contracting 
officer was correct in rejecting it as nonresponsive. The invitation 
contemplated a requirements contract in which the unit prices for 
the tapes would depend upon the number of minutes of tape and the 
quantity ordered each time. In this regard, as noted above, the 
invitation advised bidders to bid on all items in the matrix and that the 
contractor would be reimbursed in accordance with the rates quoted 
in the matrix. By not quoting prices as required, Lion left the con- 
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tracting agency without any fixed-unit price commitment for almost 
1,800 out of the 1,872 combinations upon which prices were solicited. 

As indicated above, the selection for the special services in the bid 
evaluation sheets was made on a random basis with no real assurance 
that the number of minutes of tape or the number of copies of tape 
per order selected for evaluation would be the same under the contract. - 
It is conceivable that the number of minutes of tape and the number 
of.copies per order for special services under the contract could vary 
from the numbers included in the evaluation sheets, in which event 
combinations might be required for which no price was stated. Thus, 
there is a real likelihood that several thousand tapes may be ordered 
in the special category if the evaluation schedules are followed, and 
these may come within any of the numerous combinations of tape 
times and size of orders included in the matrix, but not in the evaluation 
schedules. Further, it should be noted that, while the “frequency of 
requirements” provision with respect to the regular distribution esti- 
mated that approximately 1,600 1414-minute programs would have 
to be duplicated each month, the evaluation sheets did not provide for 
evaluation on that category, but rather upon a category of 1,001 to 
1,500 copies per order to cover the 19,200 copies that it was estimated 
might be required in the course of a year. 

The total estimated quantity on each evaluation sheet for the 
five combinations said to represent 98 percent of the agency’s needs 
is 165,600 units. The 19,200 units for which there are no prices 
for 1,600 copies per order represent more than 11 percent of that total. 

NASA Procurement Regulation 2.405 provides for the waiver of 
defects in bids when their significance as to price, quantity, quality 
or delivery is trivial or negligible when contrasted with the total cost 
or scope of the supplies or services being procured. However, as 
demonstrated above, the omission in the Lion bid affects a substantial 
quantity of the tapes which, it is contemplated, will be purchased. With 
respect to the orders for the special services not included in the 
evaluation schedules, see 40 Comp. Gen. 321 (1960) where there was 
upheld the responsiveness of a bid omitting a price for one isolated 
and inconsequential item not included in the bid evaluation for a 
requirements contract. However, in that decision, we indicated that we 
had serious reservations that a bid omitting prices for all items excluded 
from evaluation would be responsive. 

Another question for resolution is whether the evaluation method 
used in the invitation comports with the statutory and regulatory 
requirement for free and open competition. In this regard 10 U.S.C. 
2305(a) requires that “specifications and invitations for bids shall 
permit such free and full competition as is consistent with the procure- 
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ment of the property and services needed by the agency concerned.” 
Implicit in this statutory provision is, we think, the requirement that 
in an indefinite quantity procurement care be taken to assure that any 
bid evaluation basis be designed so as to assure that a reasonable 
expectation exists that an award to the lowest evaluated bidder will 
result in the lowest cost to the Government in actual performance. 

Thus, our Office has held an evaluation basis which encourages the 
submission of unbalanced bids, i.e., “bids based on speculation as to 
which items are purchased more frequently or in greater quantity 
than others,” is inappropriate. 44 Comp. Gen. 392, 396 (1965). In this 
vein, we have sustained the cancellation of an invitation where the 
evaluation basis employed would have resulted in paying higher prices 
to the low bidder as evaluated than would have been secured from the 
evaluated second low bidder. B-162389, December 19, 1967. 44 Comp. 
Gen. 392, cited above, involved a contract for various printing services 
in which prices were required for 328 bid items but instead of stating 
estimated quantities for those items, the invitation advised bidders 
that a model printing job comprised of only a few of the priced items 
and not provided to bidders would be used for evaluation. While the 
primary reason for finding the invitation faulty in that case was the 
fact that bidders were not sufficiently advised of the evaluation bases, 
a secondary, and in our opinion equally important, reason for directing 
that the invitation be canceled was that “there would be no assurance 
that award would be made to the lowest aggregate bidder since a bidder 
could be low on the basis of the ‘model job’ evaluation and yet be 
high in the aggregate.” 

For reasons set out below, we must conclude that the evaluation 
formula as contained in Annexes 1 and 2 permitted unbalancing of bids 
to the extent that there is doubt that an award to Rodel would result 
in the lowest ultimate cost to the Government. As indicated above, 
Annexes 1 and 2, in addition to setting out estimated quantities for 
the five frequently ordered items mentioned in the contracting officer’s 
statement, also set out estimated quantities for 33 items in each annex 
representing random examples from the Attachment B matrix of the 
various time and size of order increments for infrequently ordered, 
or “special” items. There is no indication in the file furnished us or 
in the invitation that the 33 infrequent or “special” items for which 
estimated quantities are set out in the Annex 1 and 2 evaluation sched- 
ules will actually be ordered or that they will be ordered any more 
frequently than the combinations in the Attachment B matrix for 
which no prices are quoted on the evaluation schedules. In fact, we 
have been informally advised that while 33 combinations were in- 
cluded in the evaluation schedules in order to provide some repre- 
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sentation for purposes of evaluation of the “special” combinations to 
be ordered from time to time under the contract, their inclusion in the 
evaluation schedule is not an indication that they will in fact be or- 
dered in preference to other items not so included. 

An analysis of the prices quoted by Rodel in the Attachment B 
matrix reveals that significantly lower prices are offered for time in- 
erements of Attachment B matrix combinations included in the 
evaluation schedule as opposed to prices offered for time increments 
of the same size order not included in the evaluation schedule. For 
example, for an order of 601 to 700 copies of an 18 to 19 minute pro- 
gram, a nonevaluated item, the Rodel unit price is $0.58 and the 
Rodel unit price for 601 to 700 copies of a 20 to 21 minute program, 
also a nonevaluated item, is $0.62. The Rodel unit price for 601 to 700 
copies of a 19 to 20 minute program, an evaluated item with an esti- 
mated number of orders of 650, however, is $0.18. The Capital unit 
prices for 601 to 700 copies show a price progression as the time in- 
crements increase in that its prices are $0.25 for the 18 to 19 and 19 to 
20 minute programs and $0.30 for the 20 to 21 minute programs. 
Similarly, Rodel unit prices for 801 to 900 copies of a nonevaluated 
28 to 29 minute program, an evaluated 29 to 30 minute program, and 
a nonevaluated 30 to 35 minute program run $0.60, $0.22, and $0.62, 
respectively, while Capital’s prices are $0.30, $0.30, and $0.40. If the 
Rodel unit prices to be evaluated for the two examples set out above 
were computed on the basis of the lowest price for the nonevaluated 
program lengths immediately preceding and succeeding the item to be 
evaluated, the evaluated Rodel bid price would be increased by some 
$583. If we similarly compare the Rodel prices quoted on the matrix 
for each combination just above or just below the combination provided 
for evaluation in the annex, the evaluated Rodel price would be in- 
creased by more than $1,000. In other words, if the Government’s 
needs with regard to program length of infrequent, or “special,” pro- 
grams were to vary by as little as one minute from the program 
lengths randomly picked for evaluation, and if the evaluation esti- 
mates of the number of orders for those items proved accurate, the 
Government’s cost would be increased by more than $1,000. Inasmuch 
as only the amount of $659 separates the Rodel and Capital bids and 
the infrequent services were selected from the matrix for the evalua- 
tion schedule on a random basis which would not necessarily conform 
to the actual requirements, we conclude that the evaluation schedule 
does not provide reasonable assurance that the evaluated low bidder 
will actually provide the Government with the lowest ultimate price. 

In reaching this conclusion, we are not unmindful of the fact that 
purchase orders for “special” items under the current contract totaled 
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approximately $400 last year and that the contracting officer has re- 
ported that the amount to be ordered under the instant invitation next 
year will probably be slightly less. However, if that is a correct state- 
ment, then the evaluation schedule would be further defective for 
failing to provide a proper estimate, since, at the bid prices listed by 
Rodel, the cost of the infrequent services totals some $1,200. 

In view of the foregoing, the invitation should be canceled as not 
complying with 10 U.S.C. 2305(a). 

As requested, the file is returned herewith. 


[ B-169562 J 


Subsistence—Per Diem—lIliness, Etce.—Hospitalized for Personal 
Convenience 

An employee authorized to travel away from his duty station to undergo a 
physical examination to determine if he is qualified to perform the duties of his 
position who is hospitalized immediately and remains away from his duty sta- 
tion 91% days is only entitled to the 1% days’ per diem considered the normal 
time to travel and receive the required physical examination. The per diem 
authorized by section 6.5 of the Standardized Government Travel Regulations 
for an employee incapacitated due to illness beyond his control does not include 
hospitalization for personal convenience while in a travel status. Therefore, 
the travel of the employee not involving official business in the usual sense and 
absent an urgency for immediate hospitalization, the employee is not considered 


incapacitated while away from his duty station and he is not entitled to per 
diem for the period of hospitalization. 


To Harold J. Farrall, United States Department of the Interior, 
May 22, 1970: 


This is in reply to your letter of April 10, 1970, reference 7-360, 
requesting a decision as to whether you may certify for payment a 
voucher for $237.50 in favor of Mr. George T. Missing, an employee of 
your agency, under the circumstances stated below. 

Mr. Missing was directed to proceed by Government vehicle from 
his duty station at Salida, Colorado, to Denver, Colorado, to receive 
a physical examination to determine if he was qualified to perform 
the duties of his position. Mr. Missing traveled to Denver on March 2, 
1970. He received his examination that day and ordinarily would have 
returned to his duty station the following day. However, the examin- 
ing doctor sent him to surgery. As a result thereof he was hospitalized 
and did not return to his duty station until March 11, 1970. Section 6.5 
of the Standardized Government Travel Regulations permits payment 
of per diem up to 14 days when an employee is incapacitated due to 
illness and Mr. Missing is claiming per diem for the full 914 days he 
was away from his permanent duty station. You question the pro- 
priety of paying the amount claimed since Mr. Missing normally would 
have been allowed only 1% days’ per diem. 
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An agency may use appropriated funds to defray the costs of physi- 
cal examinations of its employees when such examinations are pri- 
marily for the benefit of the Government rather than for the benefit of 
the employees. 41 Comp. Gen. 531 (1962), and B—155489, December 10, 
1964. Also, when physical examinations are primarily for the benefit 
of the Government, the employees may be granted administrative - 
leave for reasonable amounts of time required for such examinations 
but not for periods of hospitalization resulting therefrom. 44 Comp. 
Gen. 335 (1964). Likewise travel expenses and per diem may be al- 
lowed when travel is required in connection with physical examina- 
tions of employees primarily for the benefit of the Government. 

Section 6.5 of the Standardized Government Travel Regulations 
stems from the provisions of Public Law 482, 81st Congress, approved 
April 26, 1950, now codified at 5 U.S.C. 5702(b) which reads as 
follows: 

Under regulations prescribed under section 5707 of this title, an employee 
who, while traveling on official business away from his designated post of duty, 
becomes incapacitated by illness or injury not due to his own misconduct is en- 
titled to the per diem allowances, and transportation expenses to his designated 
post of duty. 

In explaining the quoted provisions the House Committee on Ex- 
penditures in the Executive Departments stated in H. Rept. No. 1332, 
August 25, 1949, that: 

It is not contemplated that civilian officers and employees should be deprived 
of per diem allowances and transportation expenses because they have had the 
misfortune to become ill or injured, not due to their own misconduct, while 
traveling on official business and away from their designated posts of duty. * * * 

Inherent in the law and its explanation is the concept that the ab- 
sence from duty on account of illness or injury while in a travel status 
must be an absence over which the employee reasonably has no con- 
trol. The statute speaks in terms of one who “becomes incapacitated 
by illness or injury.” Section 6.5 of the regulation likewise is restricted 
to situations of incapacity. It is not consistent with this concept to 
allow per diem to an employee who chooses for reasons of personal 
convenience to hospitalize himself while in a travel status, but who 
reasonably would be expected to attend to his medical needs at his 
designated post of duty. 

In the instant case, while the travel was performed for an official 
purpose, it was not performed to transact official business in the usual 
sense of carrying out a work assignment, but rather was for the ex- 
press purpose of ascertaining the employee’s physical condition. The 
record does indicate that the surgery involved was “urgent,” but there 
is no indication that it was required as an immediate emergency mea- 
sure due to circumstances that arose after Mr. Missing arrived in Den- 
ver and that it could not reasonably have been postponed. In short, 
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it does not appear that Mr. Missing was incapacitated while in Denver 
in the sense contemplated by the governing authorities. Under such 
circumstances we are of the opinion that there is no authority to pay 
per diem after 144 days which you state is the normal time to travel 
and receive the required physical examination. 

In view of the above, the voucher which is returned herewith should 
be adjusted and certified for payment in accordance with the above. 


[ B-169738 J 


Pay—Increases—Comparable to Classified Employees—Adjust- 
ment 


The retroactive application of the comparable upward adjustment authorized by 
Public Law 90-207, in the monthly basic pay of members of the uniformed 
services having been prescribed for members “on active duty on the date of 
enactment” of any compensation ipcrease received by Federal classified em- 
ployees, the adjustment is not authorized for members of the National Guard 
or a Reserve component performing drills and other inactive duty compensable 
under 37 U.S.C. 206. Therefore, the retroactive effective date of January 1, 1970 
prescribed by Executive Order No. 11525 for application of the compensation 
increase authorized for civilians by Public Law 91-231, enacted April 15, 1970, 
to members of the uniformed services, does not apply to a member in a drill status 
on that date who had performed in a status different than prescribed in 37 U.S.C. 
206 prior to that date or to a member who performed drills during the retroactive 
period but was not in a drill status on April 15, 1970. 


To the Secretary of Defense, May 22, 1970: 


Reference is made to letter dated May 1, 1970, from the Assistant 
Secretary of Defense (Comptroller) concerning two questions which 
have arisen in the implementation of the military pay increase of 
1970. The questions, together with a discussion pertaining thereto, are 
set forth in Department of Defense Military Pay and Allowance Com- 
mittee Action No. 441 which was enclosed. 

The questions presented are as follows: 


1. Is a member who was in a “drill pay status” on April 15, 1970, and who 
performed active duty or active duty for training prior to that date but subse- 
quent to December 31, 1969, entitled to a retroactive increase in basic pay for such 
active duty or active duty for training? 

2. Is a member who was on active duty or active duty for training on April 15, 
1970 but who was not in a drill pay status on that date entitled to a retroactive 
increase for drills performed after December 31, 1969 but prior to April 15, 1970? 

Section 2(a) (1) of the Federal Employees Salary Act of 1970, Pub- 
lic Law 91-231, April 15, 1970, 84 Stat. 195, authorized a 6 percent 
increase in the rates of compensation for general schedule Federal 
classified employees, and other employees there mentioned. The in- 
crease was made retroactive to the first day of the first pay period 
which began on or after December 27, 1969, as provided in section 9 (a) 
of that act. Section 5(a) of the 1970 act provides as follows: 


(a) Retroactive pay, compensation, or salary shall be paid by reason of this 
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ing service in the Armed Forces of the United States) or the municipal govern- 
ment of the District of Columbia on the date of enactment of this Act, except 
that such retroactive pay, compensation, or salary shall be paid— 
(1) to an officer or employee who retired, during the period beginning on 
the first day of the first pay period which began on or after December 27, 
1969, and ending on the date of enactment of this Act, for services rendered 
during such period ; and 
(2) in accordance with subchapter VIII of chapter 55 of title 5, United 
States Code, relating to settlement of accounts, for services rendered, during 
the period beginning on the first day of the first pay period which began on 
or after December 27, 1969, and ending on the date of enactment of this Act, 
by an officer or employee who died during such period. 
Such retroactive pay, compensation, or salary shall not be considered as basic 
pay for the purposes of subchapter III of chapter 83 of title 5, United States 
Code, relating to civil service retirement, or any other retirement law or retire- 
ment system, in the case of any such retired or deceased officer or employee. 
[Italic supplied.] 


A comparable upward adjustment in the monthly basic pay of 
members of the uniformed services, whenever the general schedule of 
compensation for Federal classified employees is adjusted upward, 
is authorized by section 8(a) of the act of December 16, 1967, Public 
Law 90-207, 81 Stat. 649, 654, 37 U.S.C. 203 note. Section 8(b) (2) 
provides that any such adjustment shall carry the same effective date 
as that applying to the compensation adjustments provided general 
schedule employees. It is indicated that, computed under the formula 
in section 8, the “comparable upward adjustment” in basic pay for 
members of the uniformed services amounts to 8.1 percent. Section 7 
of the 1967 act provides as follows: 


Seo. 7. This Act becomes effective as of October 1, 1967. However, a member, 
except as provided in section 6 of this Act, is not entitled to any increases in 
his pay and allowances under section 1 or section 4 for any period before the 
date of enactment of this Act unless he is on active duty on the date of enact- 
ment of this Act. In addition, a member of the National Guard or a member of 
a Reserve component of a uniformed service who is in a drill pay status on the 
effective date of this Act is entitled to have any compensation to which he has 
become entitled under section 206 of title 37, United States Code, after Septem- 
ber 30, 1967, computed under the rates of basic pay prescribed by section 1(1) 
of this Act. [Italic supplied.] 


Section 206 of Title 37, U.S. Code, referred to in section 7 of the 
1967 act, authorizes pay for inactive duty training (drills or other 
equivalent periods of training, instruction, duty, or appropriate 
duties) for members of the National Guard and of the Reserve com- 
ponents of the uniformed services. Section 206(a) provides as follows: 


Reserves ; members of National Guard : inactive-duty training 


(a) Under regulations prescribed by the Secretary concerned, and to the 
extent provided for by appropriations, a member of the National Guard or a 
member of a reserve component of a uniformed service who is not entitled to 
basic pay under section 204 of this title, is entitled to compensation, at the rate 
of 1/30 of the basic pay authorized for a member of a uniformed service of a 
corresponding grade entitled to basic pay, for each regular period of instruction, 
or period of appropriate duty, at which he is engaged for at least two hours, 
including that performed on a Sunday or holiday, or for the performance of 
such other equivalent training, instruction, duty, or appropriate duties, as the 
Secretary may prescribe. 
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In implementing the 1970 act, in conjunction with the 1967 act, the 
President adjusted upwards the rates of monthly basic pay for mem- 
bers of the uniformed services, the new rates being set forth in sec- 
tion 1 of Executive Order No. 11525 dated April 15, 1970, effective 
January 1, 1970. Section 2 of the same Executive order provides as 
follows: 


(a) A person who became entitled after December 31, 1969, but before the 
date of enactment of the Federal Employees Salary Act of 1970, to payment 
for items such as lump-sum leave, reenlistment and variable reenlistment bonus, 
continuation pay, any type of separation pay, or six months death gratuity, shall 
not be entitled to any increase in any such payment by virtue of this order. 

(b) Authority to prescribe other rules for payment of retroactive compensa- 
tion shall be exercised for the uniform services by the Secretary of Defense. 
Entitlement to retroactive pay under such rules shall be subject to the provisions 
of section 5 of the Federal Employees Salary Act of 1970, and shall conform as 
nearly as may be practicable to the provisions of Section 7 of the Act of December 
16, 1967, 81 Stat. 654. 


Pursuant to section 2(b) of Executive Order No. 11525, the Deputy 
Secretary of Defense in a memorandum for the Assistant Secretary 
of Defense (Comptroller) dated April 21, 1970, prescribed certain 
rules implementing that order. Rule 2 in the Deputy Secretary’s 
memorandum reads, in pertinent part, as follows: 


2. A person is not entitled to any increase in his basic pay by virtue of that 
Order for any period before April 15, 1970 unless he was on active duty on that 
date. * * * In addition, a member of the National Guard or a member of a re- 
serve component of a uniformed service who was in a drill pay status on April 
15, 1970 is entitled to have any compensation to which he became entitled under 
section 206 of title 37, United States Code, after December 31, 1969, computed 
under the rates of basic pay prescribed by section 1 of that Order. 


It is stated in the committee action discussion that as to members 
in a “drill pay status” on April 15, 1970, doubt has arisen as to whether 
such members also are entitled to a retroactive adjustment for active 
duty or active duty for training performed after December 31, 1969, 
but before April 15, 1970. It is pointed out that under section 7 of the 
1967 act, a member in a drill pay status was entitled to a retroactive 
adjustment in any compensation to which he became entitled “under 
section 206 of Title 37, United States Code,” which relates to inactive 
duty training drills. The view is expressed that the reference to “sec- 
tion 206” was not intended as a limitation but rather was merely in- 
tended to identify the provision of law under which a member if in 
a drill pay status was paid. 

The phrase “in the service of the United States * * * on the date of 
enactment of this Act” as used in section 5(a) of the Federal Em- 
ployees Salary Act of 1970 is substantially the same as the language 
used in section 218(a) of the Federal Salary Act of 1967, Public Law 
90-206, approved December 16, 1967, 81 Stat. 624, 638. In this connec- 
tion and in support of the committee’s view that the questions pre- 
sented should be answered in the affirmative, there is cited 47 Comp. 
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Gen. 386 (1968), involving the case of a civilian employee who 
resigned from one agency on Friday, December 15, 1967, and entered 
on duty with another agency on Monday, December 18, 1967. 

In that decision we concluded that in view of the intervening pe- 
riod of nonworkdays between separation in one agency by resignation 
and appointment in another, the employee may be considered “in the - 
service of the United States” within the purview of section 218(a) 
of the 1967 act. Since the holding in 47 Comp. Gen. 386 (1968) was not 
concerned with the specific provisions of section 7 of the 1967 Military 
Pay Act, we find little in that decision which would form a basis for 
deciding the questions in the committee action. 

As pointed out above, section 2(b) of Executive Order No. 11525 
requires that entitlement to retroactive pay shall be subject to the 
provisions of section 5 of the 1970 act and “shall conform as nearly 
as may be practicable to the provisions of Section 7 of the Act of De- 
cember 16, 1967, 81 Stat. 654.” Under section 7 of the 1967 act and 
rule 2 of the memorandum of the Deputy Secretary of Defense, dated 
April 21, 1970, a member of the National Guard or a member of a 
Reserve component who was in a “drill pay status” on April 15, 1970, 
is entitled to have any compensation to which he became entitled 
under “section 206 of Title 37, United States Code,” after December 31, 
1969, computed under the rates of basic pay prescribed by section 1 of 
Executive Order No. 11525. 

Section 206 of Title 37 does not provide for payment of compensation 
or basic pay for the performance of “active duty or active duty for 
training.” Rather, that section authorizes the payment of basic pay 
for inactive duty training drills, etc., performed in compliance with 
regulations issued under its provisions. It seems to us that had Con- 
gress intended to enlarge the scope of section 7 of the 1967 act to 
include a pay increase for members of the National Guard or Reserve 
components who performed active duty or active duty for training 
after October 1, 1967, and before December 15, 1967 (December 31, 
1969, and before April 15, 1970, under the 1970 act) and who were in 
a “drill pay status” on December 15, 1967 (here April 15, 1970) , appro- 
priate language would have been used to accomplish such a result. 
Such increase in basic pay for active duty was authorized only when 
the member involved was “on active duty on the date of enactment of 
this Act.” 

In support of the above conclusion see the remarks of the Chairman 
of the House Armed Services Committee on page 5434 of committee 
hearings (No. 27) dated October 17, 1967, on H.R. 8197 and H.R. 
18510—which became the act of December 16, 1967—that “There has 
also been included language which will make clear that reservists will 
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be entitled to drill pay computed at the higher basic pay tables for 
drills performed on or after October 1, 1967.” See, also, the analysis 
of section 8 [7] on page 35 of H. Rept. No. 787 dated October 17, 1967, 
to accompany H.R. 13510, and the analysis of section 7 on page 21 of 
S. Rept. No. 808 dated November 28, 1967, on the same bill. 

In the light of the above, it is our view that in the absence of some 
other specific statutory authority, there is no basis to authorize a retro- 
active increase in basic pay, other than that received under section 206 
of Title 37, for a member of the National Guard or a member of a 
Reserve component who was in a “drill pay status” on April 15, 1970, 
but who performed active duty prior to that date (January 1 to 
April 14, 1970) in a status different from that prescribed in section 
206 of Title 37. Accordingly, question 1 is answered in the negative. 
For the same reasons, and since the member in question 2 was not in a 
“drill pay status” on April 15, 1970, that question is also answered in 
the negative. 


[ B-155458 J 


Pay—Retired—Fleet Reservists—Enlisted Member Temporary 
Officer 


Although 10 U.S.C. 5001(a) (4) excludes a member holding a permanent enlisted 
grade and a temporary appointment in a commissioned or warrant officer grade 
from the term “enlisted member,” such a member’s enlisted status was not preju- 
diced by the fact that he held a temporary officer appointment and he may apply 
for transfer to the Fleet Reserve under 10 U.S.C. 6330 while serving as a tem- 
porary officer. 10 U.S.C. 6330(c) does not require a member actually to be paid on 
the basis of his enlisted grade on the day of transfer to the Fleet Reserve, and 
payment as a temporary officer on that day does not change the fact that retainer 
pay is for computation on the basis of a member’s enlisted grade. If a member 
is advanced to pay grade E-8 or E-9 at the time of reverting to his enlisted 
grade for simultaneous transfer to the Fleet Reserve, he may be paid at the 
higher grade, as the limitation imposed on the number of such grades has refer- 
ence to active duty members. 


To the Secretary of the Navy, May 26, 1970: 

Further reference is made to letter dated February 10, 1970, from 
the Office of the Assistant Secretary of the Navy, Financial Manage- 
ment, requesting a decision on several questions concerning the rights 
of temporary officers who revert to a permanent enlisted grade on the 
date of transfer to the Fleet Reserve under the provisions of 10 U.S.C. 
63380. 

It is stated that the Chief of Naval Personnel accepts applications 
for transfer to the Fleet Reserve and retainer pay entitlement under 
10 U.S.C. 6330 from temporary officers with permanent enlisted 
grades, In this connection, it is stated that orders are issued by the 
Chief of Naval Personnel directing that the temporary appointments 
of these members terminate and that the members revert to their per- 
manent enlisted status at 2400 hours on the date of transfer to the Fleet 
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Reserve. In some of the cases, it is pointed out, members have been 
advanced (from the permanent enlisted grades held immediately prior 
to their temporary appointments) to higher enlisted grades, effective 
on the date of transfer to the Fleet Reserve. It is also stated that the 
majority of these cases involve advancements from pay grades E-7 
to pay grades E-8 or E-9. 

As a result of these actions, it is reported that the members have 
received active duty pay and allowances based on their temporary 
officer ranks through the date of transfer to the Fleet Reserve but have 
been so transferred in the highest enlisted grades. In this connection, 
it is said that they merely held those grades while concurrently serving 
as a temporary commissioned or warrant officer on active duty. 

The letter refers to the term “enlisted member” as defined in 10 
U.S.C. 5001 (a) (4), to mean “a member of the naval service serving in 
an enlisted grade or rating. It excludes, unless otherwise specified, a 
member who holds a permanent enlisted grade and a temporary ap- 
pointment in a commissioned or warrant officer grade.” It is pointed out 
that unlike section 6326 (a) and (b) of Title 10, which governs the 
voluntary retirement of enlisted members after completing 30 or more 
years of active service, section 6330(b) does not specifically include an 
enlisted member of the Regular Navy who holds a permanent enlisted 
grade and a temporary appointment in a commissioned or warrant 
officer grade. 

It is also stated that while it does not appear to be the intent of 10 
U.S.C. 6830(c), a literal interpretation of that law would mean that 
the retainer pay of the members discussed above should be based on 
the basic pay that they were receiving as temporary officers on the 
date of transfer to the Fleet Reserve. Also, we are asked to consider the 
statutory limitation imposed in 10 U.S.C. 517 on the number of persons 
who can hold the two highest enlisted grades. 

The following questions are asked : 

a. In view of the restriction in 10 USOC 5001(a) (4), can a member whose 
permanent status is enlisted apply for transfer to the Fleet Reserve while serv- 
ing as a temporary officer? 

b. Is it necessary that a member actually be paid the active duty basic pay of 
his permanent enlisted grade in the Fleet Reserve on the day of transfer to same 
in order to receive retainer pay based on that grade? 

ec. Are the limitations contained in 10 USC 517 a factor to be considered in 
determining the rate of basic pay to be used in the computation of retainer pay 
for members who have been promoted to pay grades E-8 and B-9? 

Section 6330(b) of Title 10—which was derived from section 204 of 
the Naval Reserve Act of 1938, 52 Stat. 1179, as amended—provides 
that “An enlisted member of the Regular Navy or the Naval Reserve 
who has completed 20 or more years of active service in the armed 
forces may, at his request, be transferred to the Fleet Reserve.” This 
provision also applies to enlisted members of the Regular Marine Corps 
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or the Marine Corps Reserve. The term “enlisted member” is defined 
in 10 U.S.C. 5001 (a) (4) for purposes of subtitle C of Title 10, which 
includes section 6330(b), as follows: 


(4) “Enlisted member” means a member of the naval service serving in an 
enlisted grade or rating. It excludes, unless otherwise specified, a member who 
holds a permanent enlisted grade and a temporary appointment in a commissioned 
or warrant officer grade. 


It would seem from the definition in section 5001(a) (4) that in the 
absence of a specific provision in section 6330(b) to include a member 
who holds a permanent enlisted grade and a temporary appointment 
in a commissioned or warrant officer grade, there would be no author- 
ity for an enlisted member to apply for transfer to the Fleet Reserve 
while serving as a temporary officer. However, such a construction 
would tend to nullify the provisions of 6330(b) insofar as enlisted 
members holding such a dual status are concerned and we doubt that 
Congress intended such construction. It seems that a prerequisite for 
transfer to the Fleet Reserve under section 6330(b) is that the mem- 
ber have an enlisted status at the time of transfer. Cf. 39 Comp. Gen. 
324, 328 (1959). 

The situation described above indicates that the member continues to 
hold his enlisted status while serving as a temporary officer. The mere 
fact that he is serving as a temporary officer would not abridge his 
rights as an enlisted member. In this connection, while the submission 
does not show under what authority the temporary appointments as 
officers were made, there is for noting that if temporary appointments 
are made under 10 U.S.C. 5596 or 5597, the law provides in subsections 
(f) and (h) of those sections, respectively, that such appointments 
“do not change the permanent, probationary or acting status of mem- 
bers so appointed, prejudice them in regard to promotion or appoint- 
ment, or abridge their rights or benefits.” For these reasons, we see no 
basis to conclude that 10 U.S.C. 5001(a) (4) was intended to preclude 
an otherwise qualified member whose permanent status is enlisted from 
applying for transfer to the Fleet Reserve while serving as a temporary 
officer. Question “a” is answered in the affirmative. 

For the purpose of computing retainer pay of enlisted members who 
transferred to the Fleet Reserve the law provides in 10 U.S.C. 6330(c), 
as amended by section 3(4) of the act of December 16, 1967, 81 Stat. 
653, in pertinent part as follows: 


(ce) Each member who is transferred to the Fleet Reserve or the Fleet Marine 
Corps Reserve under this section is entitled when not on active duty, to retainer 
pay at the rate of 24% percent of the basic pay that he receiyed at the time of 
transfer multiplied by the number of years of active service in the armed forces, 
except that in the case of a member who has served as senior enlisted advisor 
of the Navy or sergeant major of the Marine Oorps, retainer pay shall be com- 
puted on the basis of the highest basic pay to which he was entitled while so 
serving, if that basic pay is higher than the basic pay received at the time of 
transfer. * * *. é 


While a literal interpretation of section 6330(c) would seem to lend 
some support to the view that retainer pay should be computed on 
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the basis of the basic pay that “he received at the time of transfer,” 
which, in the situation here involved, would be the pay of his tem- 
porary officer grade, it is quite obvious that the law never intended 
that retainer pay be computed, except as there stated, on other than 
the enlisted grade he held at the time of transfer. The enlisted member 
is transferred to the Fleet Reserve solely in his enlisted status and 
had Congress intended that retainer pay be computed on other than 
the pay of his enlisted grade, we believe appropriate language would 
have been used to express that intent. 

It has long been the established administrative practice to pay 
enlisted members of the Navy and Marine Corps active duty pay and 
allowances to and including the date of transfer to the Fleet Reserve. 
In line with that practice we held in 44 Comp. Gen. 584 (1965), in 
answer to question 3, commenting on our holding in 44 Comp. Gen. 
373 (1965), that for a member transferred to the Fleet Reserve or 
Fleet Marine Corps Reserve who, incident to such transfer, last re- 
ceived active duty pay on September 1, 1964, retainer pay should be 
computed on the basis of the rates of pay prescribed in the 1964 pay 
act. In such circumstances, we said that it would seem that the per- 
son there considered did not become a member of, the Fleet Reserve 
or the Fleet Marine Corps Reserve until September 2, 1964. 

We have held, however, in the case of a Marine Corps Reserve 
enlisted man in an inactive duty nonpay status at the time of his trans- 
fer to the Fleet Reserve, that 10 U.S.C. 6330 does not specifically 
require as a condition of transfer that the member be then serving 
on active duty. In construing the provisions of section 6330 we said 
in 38 Comp. Gen. 793, 795 (1959) that: 

* * * The statute does not provide that the retainer pay be computed at 
the rates in effect on the date of his last discharge, or his last day of active duty, 
rather, the statute clearly provides that such pay be computed “at the rate * * * 
that he received at the time of transfer.” While the language of the statute 
appears to suggest that, generally, regular members and career reservists would 
be serving on active duty at the time of transfer, the statute does not specifically 
require as a condition of transfer that the member be then serving on active 
duty. Considering the purpose of the 1958 act to make reservists eligible for the 
same retainer and retired pay benefits as regulars, and that by that act it first 
made reservists eligible therefor, it follows that the Congress intended that such 


pay should be based on the rate of active-duty pay in effect at the time of 
transfer, even though the member was not then serving on active duty. 


In line with the above decision, it would not be necessary that a mem- 
ber actually be paid active duty basic pay of his permanent enlisted 
grade in the Fleet Reserve on the date of transfer—the member having 
been paid active duty pay as a temporary officer through the date of 
transfer as stated in the submission, Accordingly, question “b” is an- 
swered in the negative. 

With respect to question “c,” 10 U.S.C. 517 provides as follows: 


Except as provided in section 307 of title 37, the authorized daily average num- 
ber of enlisted members on active duty (other than for training) in an armed 
force in pay grades E-8 and E-9 in a calendar year may not be more than 2 per- 
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cent and 1 percent, respectively, of the number of enlisted members of that 
armed force who are on active duty (other than for training) on January 1 
of that year. 

The above law prescribes a percentage limitation on the number of 
enlisted members on “active duty” in pay grades E-8 and E-9. These 
new pay grades and the percentage limitations were first added by 
section 1 of the act of May 20, 1958, Public Law 85-422, 72 Stat. 123, 
124, Accompanying the letter from the Assistant Secretary’s Office 
there was enclosed a copy of an opinion by the Judge Advocate Gen- 
eral of the Navy dated December 29, 1969, concerning the effect of the 
percentage limitation and, after considering the law and its legislative 
history, he concluded in part that: 


* * * Their reversion to enlisted status would have no effect whatsoever on the 
balance of the enlisted structure in the ranks of E-8 and E-9 envisioned by the 
limitations imposed by 10 USC 517 inasmuch ‘as they would not perform in their 
enlisted capacity and, by excluding them from the computations involved, the 
frustration of purpose of the E-8/9 legislation described above would be avoided. 
Accordingly, it is not necessary to include in the daily averages of H-8 and E-9’s 
on active duty, as provided by 10 USC 517, those individuals who revert from 
temporary officer status to their permanent enlisted status solely for the purpose 
of a simultaneous transfer to the Fleet Reserve. 


We agree with the conclusion that those individuals who revert from 
their temporary officer status to their permanent enlisted status solely 
for the purpose of a simultaneous transfer to the Fleet Reserve are not 
to be considered as coming within the daily average limitation pre- 


scribed in 10 U.S.C. 517. For this reason, and since the transferred 
members are not on “active duty,” we do not believe that the percentage 
limitation should be considered a factor in determining the rate of basic 
pay to be used in computing the retainer pay for members promoted 
to pay grades E-8 and E-9 in the circumstances disclosed. Question 
“c” is answered in the negative. 


[ B-159680 J 


Leaves of Absence—Military Personnel—Cancellation of Leave— 
Travel Expenses 


When the leave of absence granted members of the uniformed services is can- 
celed due to emergency conditions brought about by actual contingency opera- 
tions or emergency war operations, the members may be returned to their 
permanent duty station at Government expense by the most expeditious means 
available, regardless of the days of leave authorized or the number of days the 
members had been in a leave status, and paragraph M6601-—1 of the Joint Travel 
Regulations amended accordingly. The need to recall members to duty cannot 
be contemplated at the time the leave is authorized, and as an element of public 
business is present in the emergency return of members to their permanent duty 
station, payment to the members of the cost of ordered return travel is justified. 


To the Secretary of the Navy, May 27, 1970: 

Further reference is made to letter of March 31, 1970, from the 
Assistant Secretary of the Navy, requesting a decision whether para- 
graph M6601-1, Joint Travel Regulations, may be amended to pro- 
vide for return of members of the uniformed services on authorized 
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leave to permanent duty stations at Government expense under the 
circumstances presented. The request has been assigned Control No. 
70-20, by the Per Diem, Travel and Transportation Allowance 
Committee. 

The Assistant Secretary says that paragraph M6601-1, Joint Travel 
Regulations, provides authority for reimbursement of travel expenses ~ 
incurred by a member when on authorized leave of 5 days or more, 
who is required to return to his permanent duty station for duty 
within 24 hours after departure therefrom in a leave status because 
of urgent unforeseen circumstances which require that his leave be 
canceled. It is proposed to amend that paragraph to provide for the 
return of members of the uniformed services on authorized leave to 
permanent duty stations at Government expense when recalled be- 
cause of actual contingency operations or emergency war operations, 
regardless of the number of days the members have been in a leave 
status. 

The Assistant Secretary explains that in order to meet the estab- 
lished force generation rates during periods of advanced readiness 
conditions involving contingency operations or emergency war opera- 
tions, it is necessary to recall the combat crew members and mainte- 
nance personnel from leave status by the most expeditious means 
available. In those situations he believes that the return of these mem- 


bers should be at Government expense regardless of the number of 
days of leave authorized or the number of leave days that have elapsed 
at the time of recall. 


Paragraph M6601-1 of the Joint Travel Regulations provides as 
follows: 


When a member departs from his permanent duty station for the purpose of 
taking an authorized leave of absence of 5 days or more and, because of an urgent 
unforeseen circumstance, it is necessary to cancel the member’s authorized leave 
status and recall him to duty at his permanent duty station within 24 hours after 
his departure therefrom, travel and transportation allowances will be authorized 
as provided in this Part. Competent travel orders directing return to the per- 
manent station for duty and subsequent return to leave point, if applicable, will 


be issued in accordance with administrative instructions of the Service 
concerned. 


In 46 Comp. Gen. 210 (1966), we considered the legal propriety of 
adding the quoted paragraph M6601-1 to the Joint Travel Regula- 
tions. In approving the regulations, we stated that travel at Govern- 
ment expense is authorized only for the conduct of public business and 
that the element of public business has normally been considered as 
lacking when members of the uniformed services travel primarily for 
convenience or pleasure in circumstances such as in connection with 
authorized leave of absence from the performance of military duty. 
We pointed out, however, that when such leave has been interrupted 
for the performance of temporary duty away from their permanent 
station, travel under orders from the leave point or place of receipt 
of orders tv temporary duty station and return to the leave point or to 


410-893 O- 71 53 





806 DECISIONS OF THE COMPTROLLER GENERAL [49 


the permanent duty station, as authorized by paragraphs M4207 and 
M4257, Joint Travel Regulations, has been regarded as travel on pub- 


lic business. 
We stated further that: 


The payment of expenses of travel incurred by the member in returning to his 
station at the conclusion of the authorized leave period for the resumption of 
his regular duties clearly is a personal obligation. However, in the circumstances 
set forth in the proposed amendment to the regulations, where the authorized 
leave is interrupted and the member required to return to his duty station for 
the performance of a duty under circumstances not contemplated when the leave 
of absence was granted, we see little difference between his situation and that 
of another member whose leave is interrupted for the purpose of performing 
temporary duty at a point removed from his regular duty station insofar as the 
presence of the element of public business in the performance of the required 
travel is concerned. 


The emergency conditions brought about by actual contingency 
operations or emergency war operations as described by the Assistant 
Secretary requiring the recall of members of the uniformed services 
on authorized leave to their permanent station by the most expedi- 
tious means available would appear to involve circumstances not con- 
templated when the leave of absence was granted and clearly the ele- 
ment of public business would be present in any travel required to be 
performed by the members in returning to their duty stations in such 
cases. Thus, the basis for our approval of the regulations considered in 
46 Comp. Gen. 210 is equally applicable to the present proposal and 
we perceive no justification for denying payment of the cost of the 
ordered travel to the members who would be covered by the changed 
regulations contemplated by the present proposal, 

Accordingly, we have no objection to the amendment to the regula- 


tions as proposed. 
[ B-136916 J 


Patents—Devices, Etc., Used by the Government—Preprocurement 
Licenses 


To gain additional experience with preprocurement licensing under which if an 
unlicensed bidder is awarded a contract, the patent owner receives the royalty 
payment used in bid evaluation, the National Aeronautics and Space Administra- 
tion may continue previously approved procedure, revised to limit the procedure 
to research and development contracts where potential patent infringement 
exists; to require a patent owner to file a timely written notice of a request for 
a license; to delay the opening of bids to allow evaluation of a preprocurement 
license request; to provide for a reasonable royalty rate, which if it exceeds the 
lowest rate to a private concern will be documented; to allow a demonstration 
that contract performance will not result in infringement ; to exclude any patent 
that forms the basis of an unresolved claim ; and to provide for inclusion of royal- 
ties in bid evaluation where the Government already is a licensee. 


To the Administrator, National Aeronautics and Space Administra- 
tion, May 28, 1970: 

Reference is made to your letter of May 6, 1970, enclosing proposed 
revised regulations dealing with the procurement of patented items 
by NASA (the so-called preprocurement licensing procedure). 
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As you indicate the current regulations in this area were issued in 
October 1966 (NASA PRD No. 66-10 dated October 24, 1966) after 
consultation with our Office. See 46 Comp. Gen. 205 (1966). In brief, 
the regulations provide that if a privately owned patent which meets 
certain requirements of enforceability and commercial acceptance will 
be infringed by a specific NASA procurement, NASA may take a- 
license under the patent, effective only for the particular procurement 
involved, and consider the royalty in evaluating competing bids. If an 
unlicensed bidder is awarded the contract, the patent owner would 
receive the royalty payment which was considered in evaluating the 
bids. 

In 46 Comp. Gen. 205, cited above, we approved the use of the pre- 
procurement licensing procedure on a trial basis. Thereafter, in a 
letter to our Office dated March 26, 1968, you reported that NASA 
experience with the procedure as of that date was limited, consisting 
of only four specific requests for preprocurement licenses, all of which, 
for various reasons, had been denied. However, you stated that you 
proposed to continue with the trial of the licensing procedure for at 
least an additional year in order to gain more conclusive data on its 
effectiveness. We indicated no objection, and expressed a desire to 
receive a further report on the matter. B-136916 dated April 15, 1968. 

You now report that since March 1968, four additional requests for 
preprocurement licenses have been received, one of which has resulted 
in an executed license agreement. Although you acknowledge that your 
overall experience with the preprocurement license policy has been 
quite limited, you nevertheless conclude that it has merit, providing 
certain changes are made. To this end, you are proposing to make sev- 
eral revisions, the most significant of which are as follows: 

(A) Limit the applicability of the procurement license in the area of research 
and development contracts to those R & D contracts wherein the delivery of 
hardware or the use of a specific process is contemplated at the time that the 
proposals are solicited. Proposed Paragraph 9.102-2(d) (2). 

The purpose of this is to effectively narrow the applicability of the 
procedures to those negotiated procurements wherein potential patent 
infringement exists, excluding such areas as study contracts and other 
efforts not relevant to patentable subject matter. 

We agree with this proposed revision. Case history II in Attach- 
ment B to your letter illustrates the difficulty of attempting to apply 
the preprocurement license policy to a study contract. 

(B) A requirement that the initial filing of a request for a license be in writ- 
ing. The patent owner must file timely written notice. Proposed Paragraph 
9.102-2(a). 

The purpose of this proposed revision is to avoid ambiguities in 
the initial filing of the license request. We fully indorse this proposal. 
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(C) A provision that the contracting officer in his discretion may delay bid 
opening for a period of time to allow evaluation of a preprocurement license 
request. Proposed Paragraph 9.102-2(c). 

You state that such a provision is necessary in those cases where 
an application for a license is received just prior to bid opening. In 
some cases the contracting officer may decide it is not in the best inter- 
est of the Government to delay bid opening, and he would be required 
to document his reasons therefor and notify the patent owner. How- 
ever, the proposed revision would permit the contracting officer to 
delay the procurement in those cases where he decides that the license 
request should be investigated. You anticipate that this delay would 
be on the order of 1 or 2 weeks. We approve of the proposed revision. 

(D) A change in the regulation to provide that the royalty rate proffered be 
“reasonable under the circumstances.”’ Proposed Paragraph 9.102-2(a) (3). 

The initial regulation provided as a prerequisite that the patent 
owner must offer to license NASA for the proposed procurement at 
a royalty which in no event could exceed the lowest rate at which he 
had licensed a private concern. You feel that this requirement is too 
harsh in some cases. As an example, you cite the case where a number 
of companies enter into “cross-licensing” agreements whereby a num- 
ber of patents are interlicensed among the parties executing the agree- 
ment at a very low royalty rate. You state that the low rate is generally 
attributable to the benefits conferred, the number of patents involved, 
and the desire of the respective companies to cooperate with certain 
segments of their industry. Further, you report that many private 
license agreements exist which involve very large numbers of pat- 
ented items, and that in such instances it is common to negotiate a 
lower royalty rate per item than would be the case if only a few items 
were involved, such as in a NASA procurement. In the above ex- 
amples, you see no good reason why the patent owner must be forced 
to accept a reduced royalty which was negotiated under different 
circumstances. You conclude that the only fair criterion in all cases 
is that of “reasonableness” as now proposed in the revised procedures. 

For the reasons set forth, we agree with the proposed 9,102-2 
(a) (3). However, we recommend further language in (a) (3) as 
italicized below: 

(a) (3) The patent owner agrees to license NASA for the proposed procure- 
ment at a rate which is reasonable under the circumstances. Generally such rate 
should not ewceed the lowest rate at which the patent owner has licensed a 
private concern. If the contracting officer agrees to a higher rate, he should 
document the reasons therefor. 

(B) A statement in the regulations that before patent royalties are considered 
as a factor in contract award, each bidder/offeror will have an opportunity to 
demonstrate that performance of the contract in accordance with his bid or 
offer will not result in infringement of the asserted patent. Proposed Paragraph 
9.102-2(¢). ; 

You state that evidence so submitted will be considered by NASA 
patent counsel in evaluation of the license request; but that the final 
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determination on the issue of infringement will be in the hands of 
your agency. We have no objections to this proposed change. 

(F) An amendment in the regulations to exclude from consideration any 
patent which forms the basis of an unresolved administrative claim against any 
Government agency. Proposed Paragraph 9.102-2(a) (1). 

The reason for this proposed revision is self-evident, and we have. 
no objection. 

In addition to the above, other revisions are proposed, but these 
are relatively minor in nature and with one exception need not be 
mentioned. The one exception is covered in Proposed Paragraph 
9.102-1 and in Part I of the proposed “Patent Royalties” clause and 
deals with the situation wherein the Government is already a licensee 
under a patent at the time a solicitation is issued. The proposed revi- 
sion properly makes it clear that the royalties applicable to the pro- 
posed procurement which the Government will be required to pay 
under an existing patent license agreement will be included as an evalu- 
ation factor. See also Armed Services Procurement Regulation 1-304.3 
to the same effect. 

We appreciate the opportunity to review this proposed coverage, 


[ B-168958 J 


Contracts—Awards—Small Business Concerns—Size—Afiiliates of 
Large Business Concerns 


Although a challenge after contract award to the status of the successful concern 
that had certified itself to be a small business concern pursuant to section 1—1.703— 
1(a) of the Federal Procurement Regulations was made too late to affect the 
validity of the award, on the basis that prior to award, the concern had entered 
into a binding agreement of sale for its acquisition by a large business concern, 
termination of the contract would be appropriate. The record evidences a valid 
and enforceable contract for the acquisition of the small concern had come into 
existence before award, even though its terms may have been modified subsequent 
to award and, therefore, BCFR 121.3-15(c) (4), dealing with the nature of con- 
trol through agreements to merge, applies to the procurement, and the award is 
considered not to have been made to a small business concern. 


To the Administrator, General Services Administration, May 28, 
1970: 

By letter dated February 25, 1970, the General Counsel furnished 
our Office with a report on the protest of the BernzOmatic Corporation 
against the award of a contract to the Turner Corporation under invi- 
tation for bids No. FPNTP-A8-70628—A-10-22-69, issued by the Fed- 
eral Supply Service, Region 3, Washington, D.C. The Small Business 
Administration (SBA) reported to our Office concerning this matter 
on February 26, 1970, and again on April 10, 1970. 

The invitation was issued on October 1, 1969, and bids were opened 
on October 22, 1969. Two items were covered by the invitation, the 
second being a propane gas torch kit used for soldering and other 
purposes. The contemplated contract or contracts were to be of the 
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requirements type for the period from March 1, 1970, or the date of 
award (whichever was later) through January 31, 1971. With respect 
to item 2, the quantity estimated by the Government for the contract 
period was 35,200; the guaranteed minimum quantity was 5,000 units. 
Paragraph 21 of the invitation reserved both items for small business 
participation exclusively. That paragraph also contained the following 
“NOTICE CONCERNING SIZE STATUS”: 

Any bidder who has a question as to whether he is or is not a small business 
concern shall contact the nearest office of the Small Business Administration for 
guidance and assistance. 

The Small Business Representation appearing on page 2 of the solicitation is 
a material representation of fact upon which the Government relies when 
making award. If it is later determined that the Small Business Representation 
was erroneous, and the contractor was not a small business concern on the date 
of award of this contract, the contract may be canceled by the Government 
and the contractor charged with any damages sustained by the Government as a 
result of such cancellation. 

Of the five bids received as to item 2, Turner’s was the lowest at 

$4.32 per kit, while the protestant’s offered unit price was $4.38. The 
two low bidders specified identical discount terms. Turner certified 
itself, on page 2 of standard form (SF) 33, to be a small business con- 
cern. In addition, pursuant to item 5 of SF 33, “AFFILIATION AND 
IDENTIFYING DATA,” Turner represented that it was not “owned 
or controlled by a parent company.” Immediately after the last-quoted 
language is the notation “See par. 16 on SF 33A.).” The cited para- 
graph on SF 33A states as follows: 
A parent company for the purpose of this offer is a company which either owns 
or controls the activities and basic business policies of the offeror. To own an- 
other company means the parent company must own at least a majority (more 
than 50 percent) of the voting rights in that company. To control another com- 
pany, such ownership is not required ; if another company is able to formulate, 
determine, or veto basic business policy decisions of the offeror, such other com- 
pany is considered the parent company of the offeror. This control may be 
exercised through the use of dominant minority voting rights, use of proxy 
voting, contractual arrangements, or otherwise. [Italic supplied. ] 

Turner was awarded a contract for item 2 on November 5, 1969. The 
next day, BernzOmatic’s Washington representative raised a question 
with an official of the General Services Administration (GSA) relative 
to Turner’s status as a small business. By letter dated December 1, 1969, 
GSA requested the Chicago Regional Director of SBA “to determine 
the validity of Turner Corporation certification as a small business 
concern and the date that the firm became large business if in fact it is 
determined to be large business.” The Chicago regional office issued its 
determination on December 16, 1969, in a letter to GSA. The operative 
portion was as follows: 

It was found that the Turner Corporation had less than 500 employees, including 
its affiliates; was independently owned and operated; and was not dominant in 
its fleld of operations at the time of award of the contract for item 2 on solicita- 
tion No. FPNTP-A8-70628-—A—10-22-69 which was awarded November 5, 1969. 

It was also determined that as of November 7, 1969, with the acquisition of the 


assets of Turner Corporation by Olin Mathieson Chemical Corporation, 460 Park 
Avenue, New York, N.Y., that Turner Corporation became other than small busi- 
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ness for the purposes of Government procurement, including any future procure- 
ments involving classification 3439. 

GSA advised BernzOmatic of this determination in a letter dated 
December 24, 1969. 

The Federal Procurement Regulations (FPR) provide that, unless 
the SBA determines pursuant to specified procedures that a given 
bidder is not a small business concern, the bidder’s representation that 
it is a small business shall be accepted by the contracting officer as 
conclusive. FPR 1-1.703-1(a). Protest of a bidder’s size status may be 
made by any other bidder by sending a written protest to the contract- 
ing officer, who is then obligated to forward the protest to the SBA 
regional office having responsibility for the area in which the protested 
concern is located. FPR 1-1.703-2(a). A “protest” is defined by FPR 
1-1.703-2(b) as “a challenge in writing,” containing “the basis for the 
protest, together with specific detailed evidence supporting the pro- 
testant’s claim.” It is further provided that : 

* * * Such protest must be received by the contracting officer prior to the close 
of business on the 5th working day after bid opening date. * * * A protest re- 
ceived after award of a contract, even though timely, will not be considered a 
“protest” and will be returned to the sender with an explanation of why it 
could not be acted upon. 

Inasmuch as the actions of the contracting officer appear to have 
been taken in conformity with applicable regulations, since no timely 
protest was made by BernzOmatic, and because, in any event, no appeal 
of the December 16 determination was filed within the period permitted 
by FPR 1-1.703-2(f) , there is no basis for our Office to interpose legal 
objection to the contract awarded to Turner. See, e.g., B—166583, Au- 
gust 18, 1969, and B-167021, August 19, 1969. However, we believe that 
the record before our Office constitutes sufficient justification for the 
administrative termination of the Turner contract for the convenience 
of the Government. In this connection, we are enclosing a copy of the 
April 10 letter together with copies of the three SBA opinions cited 
therein from the General Counsel of SBA to our Office. 

The history of the relationship between Turner and the Olin Corpo- 
ration may be sketched as follows. On July 24, 1969, Turner’s Board of 
Directors adopted resolution No. 416, concerning “A STOCK FOR 
ASSETS REORGANIZATION PLAN.” In brief, the resolution 
recommended to the corporate shareholders that, subject to a favorable 
vote of the shareholders and subject also to the negotiation of a defi- 
nite agreement between Turner and Olin, the corporation sell to Olin 
substantially all of its assets, business, and goodwill, in consideration 
of Olin’s assumption of Turner’s liabilities and of the transfer of Olin 
common stock to Turner shareholders. In addition, the president and 
chairman of the board of Turner were authorized and directed: 

* * * to execute and deliver in the name and on behalf of the corporation a 


certain preliminary letter of intent substantially in the letter form dated July —, 
1969, from Olin to the corporation, circulated among the Directors providing for 
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the sale of substantially all of the assets, business and good will of the corpor- 
ation, for the consideration described hereinabove, and that the proper officers 
of the corporation are further authorized and directed to execute and deliver in 
the name and on behalf of the corporation any and all papers and documents 
necessary or desirable and to take all proceedings and do all acts or things that 
may be necessary or desirable to comply with the provisions of that letter of 
intent or which otherwise may be necessary or desirable to carry out and com- 
plete this transaction * * * 

It was also resolved that such sale would be submitted to a vote 
at the annual shareholder meeting in September 1969. Moreover, 
resolution No. 417, relating to the question of the dissolution of Turner 
Corporation, was adopted by the board of directors on July 24, 
1969 ; however, the record in our Office does not include a copy of that 
resolution. 

It further appears that on August 12, 1969, Turner’s president 
executed a letter of intent setting forth in general terms the “tentative 
understanding” of Turner and Olin as to the proposed sale. This ac- 
tion was ratified by the board of directors on September 10, 1969. 

On October 17, 1969, the Turner Board of Directors unanimously 
consented to a resolution in which it was deemed advisable to proceed 
with the proposed sale on a modified basis. The board also recom- 
mended the sale and directed the submission thereof to a vote of the 
shareholders at the annual meeting “on October 29, 1969, or any 
adjournment thereof.” The October 17 resolution also authorized either 
the chairman of the board or the president “to negotiate and execute a 
definitive agreement on behalf of the corporation in accordance with 
the foregoing and that the authority granted * * * in Resolution 416 
is hereby confirmed.” It was also resolved that the question of dis- 
solution be presented to a vote of the shareholders at the October 29 
meeting; furthermore, the authority granted to the officers by resolu- 
tion 417 was confirmed. [Italic supplied.] Finally, it was resolved 
by the board of directors that : 

* * * subject to the completion of the closing of the transaction contemplated 
by the above resolutions, the Board of Directors directs the submission of the fol- 
lowing resolution to a vote of the shareholders at the same meeting * * * 

RESOLVED, that Article FIRST of the Articles of Incorporation of 
Turner Corporation be amended to read: 

“The name of the corporation is HVE Corporation.” 

The minutes of the 1969 annual shareholder meeting of the Turner 
Corporation disclose that the meeting took place on October 29, 1969. 
Three pertinent resolutions were unanimously adopted by the share- 
holders on that occasion. Each is set forth herein only insofar as is 
necessary. The first of the three began with a recitation of the facts as 
outlined above. It then states : 

WHERBDAS, such Agreement and Plan of Reorganization was ewecuted on 
behalf of Turner on October 28, 1969, and has been delivered to Olin on the con- 


dition that Olin act thereon no later than October 30, 1969 * * * 
* * ** * * * 


IT IS HEREBY RESOLVED, that Turner Corporation sell substantially all 
of its assets to.Olin Corporation on the terms and conditions set forth in a cer- 
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tain Agreement and Plan of Reorganization dated as of October 28, 1969, between 
Turner and Olin and Harold V. Engh, as Guarantor Shareholder for [deleted] 
shares of Olin Common Stock $5.00 par value (adjusted to account for cash to 
be withheld by Turner) and an assumption by Olin of substantially all of the 
liabilities of Turner ; and 

IT IS FURTHER RDSOLVED, that the Board of Directors may, in its dis- 
cretion authorize the President or the Chairman of the Board of Directors to 
agree to modify any of the terms and considerations of such Agreement and” 
Plan of Reorganization as the Board may deem to be in the interests of the share- 
holders of Turner Corporation as a whole. 

IT IS FURTHER RESOLVED, that the proper officers of the corporation be, 
and they hereby are, authorized to execute and file all documents and do all 
supplied.) required to effectuate the purposes of the above resolutions. [Italic 
supplied. 


The second resolution reads in materia] part as follows: 


WHERDAS, such Agreement and Plan of Reorganization was eweouted on 
behalf of Turner on October 28, 1969, and has been delivered to Olin on the con- 
dition that Olin act thereon no later than October 30, 1969 * * * 

* * + * * a. * 

IT IS THHREFORD RWSOLVED, that promptly after receipt of the shares 
of Olin Common stock to which Turner shall be entitled at the closing of the 
purchase by Olin and sale by Turner of substantially all of Turner’s property 
and assets, all such newly acquired Olin shares, other than such as are placed 
in escrow, be distributed to the shareholders of Turner in the ratio of the num- 
ber of shares owned by any shareholder who does not have such rights bears 
to the total number of outstanding shares of Turner ([deleted]) ; and 

IT IS FURTHER RESOLVED, that a Plan:of Liquidation be, and it hereby is, 
formulated to effect liquidation of the assets and dissolution of Turner, as 
follows: * * * [Italic supplied. ] 


The last resolution includes the following relevant language: 


IT IS THEREFORD RESOLVED: provided that Olin and Turner shall have 
completed the closing contemplated by the Agreement and Plan of Reorganiza- 
tion dated as of October 28, 1969, that Article First of the Articles of Incorporation 
of Turner Corporation be, and they are hereby amended, effective as at the 
completion of the closing, to read as follows: 


“The name of the corporation is 
HVE Corporation.” 


The agreement dated October 28, 1969, is a 46-page typewritten 
document. Certain handwritten modifications thereto have been made; 
these alterations are initialed, but are undated. The first paragraph 
of the agreement reads: 


AGREEMENT AND PLAN OF REORGANIZATION, dated as of October 28, 
1969, among TURNER CORPORATION, an Illinois corporation (herein called 
Turner), and HAROLD V. ENGH, being a shareholder and Chairman of the 
Board of Directors of Turner (herein called Guarantor Shareholder), and 
OLIN CORPORATION, a Virginia corporation (herein called Olin). 

The signature page is signed and attested by officials of Turner and 
Olin; the signatures appear immediately beneath this language: 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement 
to be ewecuted and delivered as of the date first above written. [Italic supplied.] 

In a letter dated December 11, 1969, to an official of the Chicago 
regional office of SBA, the person who was president of the Turner 
Corporation during the period involved here advanced two reasons 
why he believed Turner had not yet become large business as of No- 
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vember 5, 1969: the agreement was not a “merger,” and the agreement 
was not in fact executed until late in the afternoon of November 7. 
Specifically, the letter made these two points : 

Firstly, the Agreement attached is not an agreement to merge Turner and 
Olin; it is an Agreement whereby Turner was to sell substantially all of its 
assets to Olin in consideration for common stock of Olin and the assumption by 
Olin of certain Turner liabilities. The transaction was not a “merger” in any 
legal sense. * * * 

Secondly, although the Agreement was dated as of October 28, 1969, it was 
in fact not finally executed until early in the afternoon of November 7, just 
prior to the closing on that date. Thus, in a real sense, neither Olin nor Turner 
had an enforceable agreement until November 7. * * * 

Turner then emphasized two facets of the agreement which were 
were “not finally resolved” until the morning of November 7. 

In a letter to our Office dated May 1, 1970, Olin argued only the 
latter proposition. This might be construed as an abandonment of the 
earlier position that the transaction was not, in a technical legal sense, 
a “merger.” If in fact Olin and Turner no longer urge that argument 
as supporting the SBA regional office determination, we consider the 
position properly abandoned. The real issue under 13 CFR 121.3-2(a) 
defining the term “affiliates” and 121.3-15(c)(4) dealing with the 
nature of control through agreements to merge is whether as a sub- 
stantive matter Olin, by virtue of the October 28 agreement, directly 
or indirectly controlled Turner on November 5, 1969, the date of award. 


The letters of December 11 and May 1 both give explicit recognition 
to this fact. The formal identification of the transaction described 
above is of no consequence, provided the October 28 agreement would 
serve as a basis for the power to control which will convert an other- 
wise small business into a large one. In this regard, 138 CFR 121.3-15(c) 
(4) reads as follows: 


Stock options, convertible debentures, and agreements to merge. Stock options 
and convertible debentures exercisable at the time of, or within a relatively short 
time after a size determination, and agreements to merge in the future, are con- 
sidered as having a present effect on the power to control the concern. Therefore, 
in making a size determination, such options, debentures, and agreements are 
treated as though the rights held thereunder had been exercised prior to the 
date of the determination. 

EHavample. If, on the date of the determination, Company A holds an option to 
purchase a controlling interest in Company B and such option can be exercised 
at any time by Company A, the situation is treated as though Company A had 
exercised its rights and had become owner of a controlling interest in Company 
B prior to the determination. Further, if, as of the date of a determination, Com- 
pany A has entered into an agreement to merge with Company B in the future, 
the situation is treated as though the merger had taken place prior to the date 
of the determination. 


The other contention is that, although the agreement was dated 
October 28, 1969, it was in fact not finally executed until November 7, 
1969. As Olin put it on the May 1 letter, “neither Olin nor Turner had 
an enforceable agreement until November 7, 1969.” You will note that 
the SBA General Counsel has concluded that he cannot concur in this 
view of the facts. We are in substantial agreement with this opinion 
of the SBA General Counsel. However, the General Counsel also states 
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that he is unable to say that the Chicago regional office determination 
lacks the support of substantial evidence. In our view, the great pre- 
ponderance of the evidence in this record indicates that execution of 
the Turner-Olin agreement occurred on October 28. Correspondingly, 
we regard the evidence that execution took place on November 7 to 
be without any significant weight, and we therefore must disagree 
to this extent with the SBA General Counsel. 

An exhaustive analysis of the evidence is not necessary. We will only 
illustrate by referring to the October 30, 1969 edition of “Olin News 
of the Week.” See page 4 of the enclosed letter. This publication is 
fully consistent with the quoted portions of the 46-page contract and 
the terms of the resolutions adopted at the Turner shareholder meet- 
ing on October 29, 1969. In addition, the publication indicates that the 
last act necessary to the creation of an agreement fully binding on 
both corporations was performed by the Olin Board of Directors on 
October 30, several days before the award of the contract. On the other 
hand, we have only the statements of Turner and Olin that execution 
did not take place until November 7. Neither corporation undertook 
to explain the basis for such a representation in light of the consistent 
documentary evidence to the contrary. 

In our opinion, there was in existence no later than October 30, 1969, 
a valid and enforceable contract between Turner and Olin for the ac- 
quisition of Turner by Olin. While it is conceivable that certain modi- 
fications to the agreement were made subsequent to the award of the 
contract here in question, with the result that the terms of the Novem- 
ber 7 transaction were perhaps slightly different from the terms as 
contained in the October 28 agreement, there was nevertheless an agree- 
ment in existence on the critical date. Consequently, we believe that 13 
CFR 121.3-15(c) (4) is applicable to this case and that Turner was 
not a small business for purposes of the instant procurement. 

In view of the circumstances set out above and in order to effectuate 
the intent of the Congress as expressed in the Small Business Act, 15 
U.S.C. 631 note, and implementing regulations, we believe that termi- 
nation of the Turner contract for the convenience of the Government 
would be appropriate. Advice as to the action taken would be 
appreciated. 


[ B-169248 J 


National Guard—Employees of Federal Government—Training— 
Per Diem 


A National Guard technician—an employee of the United States pursuant to 32 
U.S.C. 709—who electing to attend a service school in a civilian Federal employee 
status rather than in a military status signs an agreement that should he not 
utilize Government quarters and mess facilities if available, he would accept 
reduced per diem as though he had occupied Government quarters at no cost, is 
entitled to the prescribed per diem without reduction notwithstanding that he 
lived off the military installation. The agreement signed is invalid absent the 
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determination required by Public Law 88-459, implemented by paragraph C1057, 
Joint Travel Regulations, Volume II, that the use of Government quarters by the 
technician was required in order to render necessary service or to protect Gov- 
ernment property. 
To Lieutenant Colonel L. M. Mason, Department of the Army, 
May 28, 1970: 


Your memorandum of September 29, 1969, reference AKBAAFA, 
forwarded here on March 4, 1970, by the Per Diem, Travel and Trans- 
portation Allowance Committee, requests a decision on the appropriate 
per diem payable to John J. Johansen, a National Guard technician, 
while attending a service school in a civilian Federal employee status 
rather than in a military status under the circumstances described 
below. 

As you point out by way of background information, Public Law 
90-486, 32 U.S.C. 709, provided that effective January 1, 1969, National 
Guard technicians are employees of the United States. 

‘The Chief, National Guard Bureau, in letter NG-TP, dated 
March 13, 1969, set forth administrative instructions pertaining to 
Army and Air National Guard technicians attending schools and par- 
ticipating in special exercises. That letter reviews the National Guard 
policy prior to January 1, 1969, of placing all members attending serv- 
ice schools under military orders based on the authority of 32 U.S.C. 
505. It is stated that in those instances where the military education was 
also related to the job requirements of an individual in his technician 
employment, a differential was paid; but that after Public Law 90-486 
established the National Guard technicians as Federal employees, it 
became legally impossible to continue such differential pay. As a result 
thereof those technicians then in school were permitted to elect between 
continuing in a military status or having new orders issued to place 
them in a civilian technician status so as to permit receipt of the highest 
compensation possible. 

The above cited National Guard letter further states in pertinent 
part: 

4c. It is still the policy of the National Guard Bureau that Guardsmen, includ- 
ing technicians, attend service schools in their military status, and participate 
fully in all non-academic training required by the school with respect to active 
Army and Air Force students. The latter duties would include physical training, 
attendance at commanders call lectures, instruction in military justice, and acting 
as charge of quarters, or in other capacities appropriate to their military grade. 

d. However, to encourage attendance at service schools and to minimize the 
financial loss that might be sustained by technicians in the lower enlisted and 
commissioned grades, it is the National Guard Bureau policy to permit a tech- 


nician to attend a service school of the Army or Air Force in a technician status 
if all of the following conditions are met. 

(1) The course of instruction is related to the duties he is expected to perform 
in his capacity as a National Guard technician (ref para 4-5, NGR 51/ANGR 
40-01), 

(2) The military pay and allowances he would be entitled to receive is less than 
his technician compensation, « 

(3) He is informed of the benefits which he and his dependents will lose if 
he attends in civilian status (e.g., medical care, military retirement point credit, 
commissary and most post exchange privileges), and 
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(4) He agrees to comply with all of the customs of the service, including wear- 
ing of the uniform, to the same extent as if he were attending in his National 
Guard military status. This will include utilization of Government quarters and 
mess facilities if available, participation in all activities required of other mem- 
bers of the class, and performance of administrative duties during other than 
classroom hours. 

5. To preclude any misunderstanding regarding implementation of the above, 
future applicants who meet the criteria of paragraph 4(d) will be counselled 
and offered an opportunity to attend service schools in a military status. If this 
is declined, they may then be offered an option to attend in a technician status. 
Applicants will be counselled on the conditions of attendance in a technician 
status as outlined on attached agreement. If after being counselled a technician 
agrees to attend under the stated conditions, he will then be required to sign 


the agreement in the presence of his unit commander or his authorized 
representative. 


Paragraph 3d of the agreement referred to above states: 


I will utilize government quarters and mess facilities when made available 
by the installation Commander. However, if school authorities permit and I 
elect to live off the installation when quarters are made available, I will apply 
for and receive reduced per diem as though I had occupied government quarters. 

We understand that “at no cost” has been added before the last pe- 
riod to clarify that per diem in such cases would be governed by Joint 
Travel Regulations (JTR), Volume II, paragraph C8101e, 

You submitted a voucher for Mr. Johansen who is claiming 5 days’ 
per diem at $16 a day even though he signed the agreement discussed 
above which provides for a reduced per diem. 

Your primary question is whether the signed agreement should be 
regarded as valid so as to permit payment of a reduced per diem where 


Government quarters are available but not utilized as indicated in 
such agreement. 


As set forth in 45 Comp. Gen. 499 (1966) at page 500, Public Law 
88-459, 5 U.S.C. 3125, provides that a civilian officer or employee may 
not be required to use available Government quarters unless the head 
of the agency or his designated representative determines that neces- 
sary service cannot be rendered or that Government property cannot 
be protected otherwise. 


Paragraph C1057, JTR, Volume II, in implementing Public Law 
88-459 states in part: 


1. PRACTICABLE USE OF AVAILABLE QUARTERS. When adequate Gov- 
vernment quarters are available, and their use would not be impracticable or 
interfere with the accomplishment of the purpose of a mission, employees per- 
forming temporary duty at an activity will be encouraged by their supervisors 
to use such quarters. Except as provided in subpars. 2 and 3, mandatory use of 
Government quarters while in a temporary duty status will not be required, 


nor will per diem allowances be subject to reduction on the basis of availability 
alone of such quarters. * * * 


Subparagraphs 2 and 3 of ©1057 provide: 


2. TRAINING COURSE REQUIREMENT. Officials responsible for the admin- 
istration of training programs are delegated authority to determine when the 
use of available adequate Government quarters by employees attending a train- 
ing course is required as a necessary adjunct to the successful completion of the 
training involved or necessary to the proper protection of Government property 
or documents. Such determinations will be made on a school-to-school basis and 
if need be, on a course-to-course basis. Mere administrative or academic con- 
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venience or desire for uniformity with members of the Uniformed Services is not 
sufficient reason in itself to require use of Government facilities. Likewise, short- 
age of training funds and full utilization of transient quarters are not to be 
used as a basis for required use of such facilities. When it is determined that 
specific courses and locations require the use of available Government quarters, 
such requirement will be published in an appropriate training course announce- 
ment, catalog, or in some other medium by the department concerned, and will 
be binding on all attendees. Determinations which require the use of available 
Government quarters may be made when: 

1. highly valuable Government equipment is issued to students and the com- 
mander of the training facility determines that such equipment should 
remain in the personal possession of the student during the course but 
that such equipment not be taken off the military installation, 

2. classified materials are issued to students for their use the security of 
which is unduly endangered if transported to quarters off the military 
installation, 


8. the nature of the course is such that the ready accessibility of the students 
to the training site is required on an around-the-clock basis or classes are 
held on such an erratic schedule that commuting to and from local com- 
mercial quarters would severely lessen the effectiveness of the training, 

4. commercial quarters are so far removed from the training site that their 
use would be considered impracticable, 

5. frequent changes of clothing are required on short notice so that travel to 
and from commercial quarters away from the training site for that pur- 
pose would not be feasible. 

The per diem allowances payable when the use of available Government quar- 
ters is necessary under the conditions in this subparagraph will be determined 
as provided in Chapter 8 as though such quarters were actually used. 

8. SPECIAL PROJECTS AND MISSIONS. Employees assigned to special 
projects or missions may be required to occupy available Government quarters 
when a determination is made by the Secretary of a separate military depart- 
ment or the head of an agency of the Department of Defense that the exigencies 
of the service require occupancy of such quarters to assure accomplishment of 
the project or mission. Travel orders will include citation of the determination 
and applicable conditions and limitations. 

Paragraph C8101 of JTR, Volume II, in effect during the period 
covered by the voucher here involved prescribed a per diem in lieu of 
subsistence rate of $16 per day for all travel and temporary duty un- 
less a reduced rate is applicable because of the conditions set forth 
therein including attendance at training courses as explained in 


C1057 quoted above. 

From informal discussion with representatives of the National 
Guard Bureau as well as papers of record our view is that the techni- 
cians have little or no choice so far as signing the above-mentioned 
agreement is concerned. Attendance at service schools is necessary 
to retention and advancement in both their military status and civilian 
technician status. Moreover, even if such an agreement be signed it 
would be at variance with Public Law 88-459 unless a special deter- 
mination be made as provided in such act or unless a particular train- 
ing course otherwise falls within paragraph 2 of C1057, JTR, Volume 
II. 

We understand in the case of Mr. Johansen that no special determi- 
nation was made nor did the training course which he attended re- 
quire use of Government quarters. In view thereof and assuming his 
per diem was not otherwise for deduction under paragraph C8051, 
JTR, Volume I, the voucher is returned herewith for payment. 
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[ B-169035 J 


Awards—Informers—Rewards—By Foreign Governments 


The reward monies which represent the values of the proceeds derived from 
the sale of contraband articles seized by the Republic of Colombia acting upon 
information furnished by an Air Force officer while temporarily attached to 
the Colombian Air Force for training purposes are payable not to the officer 
but to the United States pursuant to the principle of law that the earnings of 
an employee in excess of his regular compensation gained in the course of, or 
in connection with, his service belong to the employer, and the monies should 
be covered into the Treasury. Even if the United States were not entitled to 
the reward, its acceptance by the officer is precluded, absent congressional con- 
sent, by Article 1, Section 9, Clause 8 of the United States Constitution, which 
prohibits acceptance by public officers of presents, Emoluments, Office, or Title, 
“of any kind whatever,” from a foreign State, and the reward constitutes an 
“Pmolument.” 


To the Secretary of the Air Force, June 1, 1970: 

Reference is made to letter dated February 6, 1970, and enclosures, 
from the Principal Deputy Assistant Secretary (Financial Manage- 
ment), Department of the Air Force, requesting a decision concern- 
ing reward monies offered to Major Bryant Heston, United States Air 
Force, by the Republic of Colombia. These monies represent the 
value of a portion of the proceeds derived from the sale of certain 
contraband articles seized by that Government acting upon informa- 
tion supplied by Major Heston who at the time was temporarily at- 
tached to the Colombian Air Force for training purposes. 

Your Department’s request for decision has been assigned Sub- 
mission No. SS-AF-1068 by the Department of Defense Military 
Pay and Allowance Committee. 

The record indicates that in April 1960, Major Heston was as- 
signed the command of a small United States military training team 
in the Republic of Colombia, the mission of which was to train and 
increase the proficiency of selected aircrews of the Colombian Air 
Force in special air operations. Those operations included specialized 
techniques relating to troop and cargo airdrops, assault takeoffs and 
landings, low-level navigation, loudspeaker operations and civic 
action. The program was carried out at the Gomez-Nino Base at Vil- 
lavicencio and conducted through the United States Air Force Mis- 
sion to Colombia. 

During one of the planned training missions, which was intended 
to practice low-level navigation and parabundle drops, Major Hes- 
ton, his Colombian Air Force student pilot, and another Colombian 
officer by chance came upon a C-46 cargo plane unloading cargo onto 
two trucks, which aroused their suspicions because of the unlikely 
locale. After further investigation and identification of the plane, 
which had taken off in an attempt to escape, Major Heston notified, 
and otherwise assisted, Colombian military authorities, who dis- 
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patched troops and a plane to the area in a successful effort to seize 
the unloaded cargo, which was in fact contraband. The smuggler’s 
plane was later captured in Panama. Major Heston was subsequently 
notified that Colombia law provides that informants who supply in- 
formation leading to the capture of contraband are entitled to 25 per- 
cent of the total value of such contraband, and, therefore, that he was 
entitled to a share of the value of the captured contraband. 

In light of the foregoing the following two questions are presented 
for our decision: 


1. Is the United States entitled to all or any portion of Major Heston’s share 
of the captured contraband since this United States Air Force officer was on 
active duty and performing military duties at the time of discovery and capture 
of the Panamanian aircraft? 

2. If the United States is not entitled to all of Major Heston’s share, would 
acceptance by this officer of the value of any portion of the captured contraband 
violate Article I, Section 9, Clause 8, of the Constitution of the United States 
which prohibits, without the consent of Congress, the acceptance by government 
employees of any present or emolument from a foreign state? 

It is a well-established principle of law that the earnings of an em- 
ployee in excess of his regular compensation gained in the course of, 
or in connection with, his services, belong to the employer and in 
the case of officers and employees of the United States it long has 
been the rule that amounts so received are, in effect, received for the 
United States and are to be covered into the Treasury. See 37 Comp. 
Gen. 29 (1957); 32 id. 454 (1953); and the authorities and cases 
therein cited. Since Major Heston was on active duty and actually 
performing military duties relating to his mission and in his ca- 
pacity as an officer of the United States when he earned his share of 
the value of the contraband, the United States is entitled to all of 
Major Heston’s share thereof. 

Even if it be held that the United States is not entitled to any por- 
tion of Major Heston’s share of the reward monies, we are of the 
opinion that his acceptance of such monies is precluded by the pro- 
hibition contained in Article 1, Section 9, Clause 8, of the United 
States Constitution. That clause provides as follows: 


No Title of Nobility shall be granted by the United States: And no Person 
holding any Office of Profit or Trust under them, shall, without the Consent of 
the Congress, accept of any present, Emolument, Office or Title, of any kind 
whatever from any King, Prince, or foreign State. [Italic supplied.] 

It is our view that the reward monies in question constitute an 
“Emolument” within the meaning of the Constitutional provision. 
“Emolument” is broadly defined as profit, gain, or compensation re- 
ceived for services rendered. See Blacks Law Dictionary, Deluxe 
Fourth Edition. Reward monies received for the service of supplying 
information to public authorities would, in our opinion, fall within 
the above definition. 





coer an = 3 (Ot lols 


3 «2 2 06 eS © 


—_—_ 4 FH =—=— - —- - 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 821 


Further, it seems clear from the wording of the Constitutional 
provision that the drafters intended the prohibition to have the 
broadest possible scope and applicability. This is evidenced by the 
fact that the provision bars the acceptance by public officers of pres- 
ents, Emoluments, etc., “of any kind whatever” from a foreign State. 

Accordingly, you are advised that, in our opinion, Major Heston’s 
acceptance of the reward monies presently being offered by the Co- 
lombian Government would violate Article 1, Section 9, Clause 8, of 
the United States Constitution, absent the consent of the Congress. 
Accordingly the second question is answered in the affirmative. 

Since your Department’s letter requests that our decision be sent 
to the Deputy Comptroller for Accounting and Finance, AFAACFA, 
Headquarters, United States Air Force, Washington, D.C. 20330, we 
are sending a copy of this decision to that official. 


[ B-169091 J 


Transportation—Dependents—Military Personnel—Emergency, 
Etc., Conditions—Natural Disasters 


The movements of dependents. baggage. and household effects of members 
of the uniformed services in unusual or emergency circumstances, such as Hurri- 
cane Camille, arising at duty stations in the United States, may not be au- 
thorized under 37 U.S.C. 406(e), notwithstanding the authority is not restricted 
to overseas locations as is the authority in 37 U.S.C. 406(h), providing for 
evacuation from disaster areas. The authority in section 406(e) for the move- 
ment of dependents, baggage, and household effects from place to place in the 
United States in unusual or emergency circumstances incident to some military 
operation or requirement, affords no authority for such movements incident 
solely to natural disasters, even though the movements may be in the best interest 
of the member, his dependents, and the United States. 


To the Secretary of the Navy, June 1, 1970: 


In letter received here February 17, 1970, the Assistant Secretary 
of the Navy (Manpower and Reserve Affairs) requested a decision 
whether section 406(e) of Title 37, U.S. Code, provides authority for 
the movement of dependents, baggage and household effects of mem- 
bers of the uniformed services in unusual or emergency circum- 
stances arising at duty stations in the United States. The request 
was assigned Control No. 70-6 by the Per Diem, Travel and Trans- 
portation Allowance Committee. 

Section 406(e) of Title 37, U.S. Code, provides that when orders 
directing a permanent change of station for the member concerned 
have not been issued, or when they have been issued but cannot be 
used as authority for the transportation of dependents, baggage and 
household effects, the Secretaries may authorize the movement of 
the dependents, baggage, and household effects and prescribe trans- 
portation in kind, reimbursement therefor, or a monetary allowance 


410-893 O- 71 - 54 








822 DECISIONS OF THE COMPTROLLER GENERAL [49 





in place thereof, in cases involving unusual or emergency circum- 
stances including those in which— 

(1) the member is performing duty at a place designated by the Secretary 
concerned as being within a zone from which dependents should be evacuated ; 

(2) orders which direct the member’s travel in connection with temporary 
duty do not provide for return to the permanent station or do not specify or 
imply any limit to the period of absence from his permanent station; or 

(3) the member is serving on permanent duty at a station outside the United 


States, in Hawaii or Alaska, or on sea duty. 

In his letter the Assistant Secretary says that when Hurricane 
Camille approached the United States Gulf Coast in August of 1969, 
military dependents located in the Gulfport and Biloxi, Mississippi, 
areas as well as elsewhere along the predicted and actual path of that 
storm were caused to evacuate their homes and to seek shelter at inland 
locations. And, he states, due to the devastation wrought by the hurri- 
cane, reestablishment of permanent residences in those coastal areas 
has not in all cases been possible. 

Also, he says that while allowances for evacuation from overseas 
areas are authorized by Chapter 12 of the Joint Travel Regulations 
based upon the provisions of 37 U.S. Code 405a, it appears clear that 
it was the congressional intent in enacting that law to make the allow- 
ances contemplated therein applicable solely to dependents who are 
located at or are en route to overseas stations and not to dependents 
evacuated from areas within the United States, 

The Assistant Secretary refers to 38 Comp. Gen. 28 (1958), which 
he says might be interpreted to indicate that the application of sec- 
tion 406(e) with respect to evacuation zones contemplated by sub- 
section (1) thereof, referred to overseas locations only. With respect 
to this, he says that since the language was rendered in response to 
an inquiry specifically addressing advance return of dependents from 
overseas stations, he believes that it was not our intention in the use 
of that language to impose such a restriction. 

The Assistant Secretary’s question is not limited to any particular 
circumstance. His discussion of the problem, however, indicates that 
he is primarily concerned with the movement of dependents incident 
to natural disasters such as that resulting from Hurricane Camille. 

As a general proposition, section 406 of Title 37 of the United States 
Code authorizes the transportation of dependents when the member 
is ordered to make a permanent change of station. As an exception to 
the orders requirement, subsection (e) of section 406 provides for the 
movement of dependents, baggage and household effects in unusual 
or emergency circumstances without regard to the issuance of orders 
directing a change of station. 

Subsection (e) was derived without substantive change from sec- 
tion 303(c) of the Career Compensation Act of 1949, Ch. 681, 63 Stat. 
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814. In 38 Comp. Gen. 28 (1958) we considered proposed changes 
in the Joint Travel Regulations relating to the return under unusual 
or emergency circumstances of dependents and household effects of 
members of the uniformed services from overseas stations to the 
United States prior to orders directing return of the members. We said 
that the term “unusual or emergency circumstances” as used in sec- 
tion 303(c) of the Career Compensation Act of 1949 had reference 
to conditions of a general nature arising at overseas duty stations 
which cannot readily be foreseen and which change in an unexpected 
manner. We said further that the statute is concerned primarily with 
emergencies deemed to require the movement of dependents, not the 
member, and that, basically it authorizes the Secretaries to issue reg- 
ulations providing for the early return of dependents and household 
effects only because of actual conditions of an emergency nature 
arising at overseas duty stations which justify such return and which 
generally could not arise, or are most unlikely to arise in the case of 
members serving in the United States. 

The 1958 decision concerned the applicability of clause 1 of the 
statute, quoted above, and as stated by the Assistant Secretary, it was 
rendered in response to an inquiry specifically addressed to advance 
return of dependents from overseas stations. Section 406(e), however, 
is not restricted to the movement of dependents located in overseas 
areas and we have so held. 

In 45 Comp. Gen. 159 (1965) we held that under the unusual and 
emergency circumstance provision of section 406(e) the Joint Travel 
Regulations could be amended to provide that members attached to 
ships and staffs deployed away from home port or home yard (con- 
templated to be for at least 1 year) on operational commitments in the 
Western Pacific may be authorized transportation for dependents 
and household effects to a designated place in accordance with para- 
graph M7005 of the regulations. 

In 45 Comp. Gen. 208 (1965) we concluded that under those pro- 
visions (406(e)) the Joint Travel Regulations should be amended 
to permit the movement of dependents, baggage and household effects 
of members of the uniformed services, in the case of members who 
are assigned to units which have been alerted for possible deployment 
overseas, in the same manner and on the same basis as was authorized 
for members assigned to restricted stations. In arriving at this con- 
clusion we said that while the emphasis of the statutory provision is 
upon the return of dependents from overseas stations prior to orders, 
the legislative history indicates an intent to also provide authority 
in unusual or emergency circumstances for the movement of dependents 
and household effects between points in the United States. 
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The unusual or emergency circumstances considered in the 1965 
decisions, however, involved circumstances incident to military opera- 
tions or military need. The movement of dependents for reasons 
entirely unrelated to any military requirement was not involved. 

Natural disasters such as Hurricane Camille would appear to be 
entirely unrelated to any military operation or need and the question 
whether any individual should leave the area threatened by such a 
natural disaster appears, generally, to have been regarded as for deter- 
mination by the individual concerned in the light of his or her particu- 
lar circumstances. The military and civilian population are alike in 
this respect and, when such a disaster has happened, needed assistance 
has been provided by relief organizations and the Armed Forces 
to all in need without regard to their military or civilian status. Inso- 
far as we are aware, the statutory provisions relating to the trans- 
portation of dependents have never been viewed as authorizing 
transportation within the continental United States in such cases. 

We recognized that, aside from any military requirements, it may 
be in the interest of the member or his dependents and the United 
States to evacuate dependents from an area in the United States 
which has suffered a disaster such as that resulting from Hurricane 
Camille. Statutory authority for the evacuation of dependents for 
such reasons, however, is not provided by 37 U.S.C. 406(e) but is con- 
tained in 37 U.S.C. 406(h). The provisions of 37 U.S.C. 406(h) apply 
only in the case of dependents who are located in overseas areas. 47 
Comp. Gen. 775 (1968). 

In line with the foregoing, it is our opinion that 37 U.S.C. 406(e) 
provides authority for the movement of dependents and household 
effects from place to place in the United States in unusual or emergency 
circumstances incident to some military operation or requirement. 
We do not, however, find any sound legal basis for concluding that 
section 406(e) affords authority for such movements incident solely 
to natural disasters even though the movements may be in the best 
interest of the member or the dependents and the United States. 

Your question is answered accordingly. 


[ B-169528 J 


Pay—Retired—Annuity Elections for Dependents—Withdrawal 
From Participation—Attempt After Retirement to Change Election 


A member of the uniformed services who had elected option 3 at one-half reduced 
retired pay under the Retired Serviceman’s Family Protection Plan on May 9, 
1967, for wife and children, and who shortly after the election lost his wife and 
remarried, may not have his request for revocation of his election made before 
his transfer to the Fleet Reserve on July 7, 1969, considered as the requested 
change does not “reflect” the-changed status in marital or dependency status 
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contemplated by the 1968 amendment to the Plan, nor may his alternative request 
made after his transfer to provide only for his children be considered as it was 
not received within 2 years of the date of his wife’s death. However, the member 
may on the basis of the application made after transfer withdraw from the 
Plan under 10 U.S.C. 1486(b), effective on the first day of the seventh month after 
the month in which the application was received. 
Pay—Retired—Annuity Elections for Dependents—Revision of 
Plan—Status Changes 


The election of option 3, at one-fourth reduced retired pay, combined with 
option 4, under the Retired Serviceman’s Family Protection Plan by a Navy 
officer who prior to his placement on the retired list pursuant to 10 U.S.C. 6323, 
married and acquired a child, may not be changed to option 2, at one-half retired 
pay with option 4, as the officer’s initial election became effective when he 
acquired eligible beneficiaries and, therefore, the change is not the status change 
contemplated by the 1968 amendment to the Plan. Moreover, even if the change 
met the requirements of the 1968 act, the change involving an increase in annuity 
from one-fourth to one-half of the officer’s reduced retired pay would be pre- 
cluded by 10 U.S.C. 1481(c), which permits an otherwise proper change of 
election only if such “change does not increase the amount of the annuity.” 

To Lieutenant H. F. Beerman, Department of the Navy, June 1, 


1970: 


Further reference is made to your letter dated February 25, 1970, 
your file XO: JMS: mlo 7220/224 33 90, 470 735, requesting an ad- 
vance decision as to whether revocation and modification of elections 
of options under the Retired Serviceman’s Family Protection Plan, 
10 U.S.C. 1431-1446, submitted by Thomas M. Allison, BMCS, 
USNFR, and Lieutenant Commander Harry F. Snyder, USNR (Re- 
tired), respectively, may be considered changes in marital or de- 
pendency status under 10 U.S.C. 1431(c). Your request was forwarded 
to this Office by second endorsement of the Director, Navy Military 
Pay System and has been assigned Number DQ-N-1075 by the 
Department of Defense Military Pay and Allowance Committee. 

In your letter it is stated that Mr. Allison was transferred to the 
Fleet Reserve on July 7, 1969, pursuant to 10 U.S.C. 6330, and that 
on May 9, 1967, he made a valid election of option 3 at one-half reduced 
retired pay under the Retired Serviceman’s Family Protection Plan. 
The beneficiaries listed were his wife Joan and his five children. His 
wife died on June 24, 1967, and on August 17, 1968, he married 
Mary F. O’Malley. On April 10, 1969, a request for revocation of his 
election of options of May 9, 1967, was received in the Navy Family 
Allowance Activity. Mr. Allison stated that his reason for revoca- 
tion was the death of his wife and financial hardship. By letter dated 
July 17, 1969, he stated that if revocation was not possible he wished 
to provide protection for his children only. 

It is reported that Lieutenant Commander Snyder was placed on 
the retired list on July 1, 1969, pursuant to 10 U.S.C. 6323, and that 
on September 11, 1959, he executed a valid election of option 3 at 
one-fourth reduced retired pay, combined with option 4, under the 
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Retired Serviceman’s Family Protection Plan. At the time of this elec- 
tion he was not married. On October 8, 1966, he married Betty Lou 
Ruble and a child was born of this marriage on November 26, 1967. 
The first notification of his marriage and the birth of the child was on 
the date of receipt of an election of options form dated June 3, 1969, 
requesting a change in the prior election to option 2 at one-half retired 
pay, combined with option 4. 

Public Law 90-485, August 13, 1968, 82 Stat. 751, was enacted to 
amend the Retired Serviceman’s Family Protection Plan, 10 U.S.C. 
1431-1446. The purpose of this amendment was to encourage greater 
participation in the plan through the liberalization of certain pro- 
visions of the law. H. Rept. No. 951, 90th Cong., Ist sess., pages 9-10, 
on the proposed amendment [H.R. 12323] contains the following per- 
tinent statement : 

To overcome the widespread criticism that participants cannot revoke or 
modify an election within the preelection period (3 years preceding retirement, 
under current law; 2 years, under the present proposal), this proposal would 
permit, in the event of death of the spouse, divorce, or remarriage and the acquisi- 
tion of a child or children, a change or revocation so long as the amount of the 
annuity does not exceed that of the original election. As presently constituted, 
within the preelection period, with option 1 (wife only), should the wife die or be 
divorced, the children of the marriage may not receive an annuity unless the 
election option 2 was also in effect. Should the member with option 2 (children 
only) remarry, he cannot modify his survivor protection plan to provide for the 
new spouse. The need to liberalize this aspect of the “preelection rule” has long 
been contended by the participants, and their attitude is reflected in the continu- 
ing low rate of participation. 

The foregoing statement points out why adjustments were needed 
and indicates the type of problem which was intended to be remedied 
by the enactment of the amendment of section 1431(c). The pertinent 
provisions of that'section are: 

* * * The elector may, however, before the first day for which retired or 
retainer pay is granted, change or revoke his election (provided the change does 
not increase the amount of the annuity elected) to reflect a change in the 
marital or dependency status of the member or his family that is caused by death, 
divorce, annulment, remarriage, or acquisition of a child, if such change or revo- 
cation of election is made within two years of such change in marital or 
dependency status. 

It appears that the Congress did not intend that section 1431(c) 
should provide a means of releasing a member from the commitment 
of a prior election simply on the occurrence of a change in the marital 
or dependency status of the elector or his family caused by one or more 
of the listed factors, but rather, that such section was designed to allow 
him to make a change or revocation when the change in his family’s 
status renders his prior election inappropriate. 

Certain changes in marital or dependency status do not warrant a 
change in election. For example, a member with option 3 (family 
option) has a wife and three children and one of the children dies. If 
the section were interpreted in such a manner as to permit a change 
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or revocation because of the death of his child, we think this would 
be contrary to the intent of the Congress. That intent is expressed by 
the use of the words “to reflect.” In our view those words require a 
reading of section 1431(c) so as to permit a change or revocation in- 
dicative of or bearing a close relationship to the actual change in the 
marital or dependency status of the elector or his family. 

Mr. Allison has in fact had two changes in his marital and depend- 
ency status. The first occurring on the death of his wife Joan, the 
second occurring on his remarriage to Mary. Although he, by virtue 
of his remarriage, had a wife and children at the time of his transfer 
to the Fleet Reserve, section 1431(c) permits, within 2 years from 
a change in marital or dependency status, a change of an election to 
reflect that change in status. Thus, Mr. Allison had 2 years from the 
date of Joan’s death to change his election to indicate that she had 
died. He had provided an annuity for his wife Joan and on her death 
or remarriage for his children. A revocation of that election would go 
far beyond reflecting her death in his election of options. 

While Mr. Allison’s second attempted change, coverage for his 
children only, would seem to meet the requirements of section 1431(c) 
in that it appropriately reflects his change in family status, it presents 
a question as to the timeliness of the change. His wife Joan died on 
June 24, 1967. While the attempted revocation of option 3 dated 
April 7, 1969, was timely made, the alternative proposal, to provide 
for his children only, was dated July 17, 1969. In the light of the 
preceding discussion relating to section 1431(c), it appears that Mr. 
Allison’s attempted revocation was an action not open to him, one not 
authorized by law, and hence must be disregarded in determining the 
question of whether a change was made within the period of time 
specified in the statute. His alternative of coverage for his children 
only clearly is a new and different change. Such alternative was not 
received by the proper authorities within 2 years of the date of his 
wife’s death, and therefore cannot be considered effective. Cf. 34 Comp. 
Gen. 555 (1955). 

Section 303 of the regulations for the Retired Serviceman’s Family 
Protection Plan provides that : 

A member may have a different lawful spouse at the time of retirement from 


the lawful spouse he had at the time of election. The lawful spouse at the time 
of retirement is the spouse eligible for an annuity at the time of the member’s 


death. * * * 

It thus appears that Mr. Allison did have an eligible spouse and chil- 
dren on the date of his transfer to the Fleet Reserve and that his elec- 
tion of option 3 of May 9, 1967, was still in effect at that time. 











The provisions of 10 U.S.C. 1436(b) may be for application in this 
case. That section provides : 


(b) Under regulations prescribed under section 1444(a) of this title, the 


Secretary concerned may, upon application by the retired member, allow the 
member— 


(1) to reduce the amount of the annuity specified by him under section 1434 
(a) and 1434(b) of this title but to not less than the prescribed minimum; or 
(2) to withdraw from participation in an annuity program under this title; 

* +. * as 7 +. * 
A retired member may not reduce an annuity under clause (1) of this subsection, 
or withdraw under clause (2) of this subsection, earlier than the first day of the 
seventh calendar month beginning after he applies for reduction or with- 


drawal. * * *. 
Section 406 of the regulations for the Retired Serviceman’s Family 
Protection Plan provides in part : 


A retired member who is participating in the Plan may revoke his election 
and withdraw from participation, or he may reduce the amount of the survivor 
annuity ; however, an approved withdrawal or. reduction will not be effective 
earlier than the first day of the seventh month beginning after the date his 
application is received by the Finance Center controlling his pay record. * * * 
No amounts by which a member’s retired pay is reduced may be refunded to, 
or credited on behalf of, the member by virtue of an application made by him 
under this section. 

Under the foregoing provisions of law and regulations we think 


Mr. Allison may withdraw from the plan. Although at the time of his 
attempted revocation he was not entitled to retainer pay, we see no 


reason why his application dated July 17, 1969, may not be considered 
as an application for withdrawal under 10 U.S.C. 1436(b), if he so 
desires. In that event his application would be effective on the first 
day of the seventh month after the month in which such application 
was received. 


Lieutenant Commander Snyder by his election of option 3 (family 
plan) on September 11, 1959, made provision for the possibility that 
he would marry and acquire children before his retirement. Section 
301a of the regulations for the Retired Serviceman’s Family Protec- 
tion Plan provides: 

All legal beneficiaries described in Section 102 must be named at the date 
of retirement pursuant to the option elected. Although a member without depend- 


ents may make an election, it will not be effective unless he has eligible 
dependents at the time of his retirement. 


Thus, Lieutenant Commander Snyder by virtue of his marriage 
and the birth of his child before his retirement acquired the eligible 
beneficiaries to make his 1959 election of option 3 effective. The birth 
of the child on November 26, 1967, does not appear to be a change in 
the marital or dependency status of the elector or his family which 
could be reflected by a change of his election of option 3 to option 2, 


for the reason that the change in his marital or dependency status had 
already been provided for by his initial election. 
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Also for consideration in this matter is the language of section 1431 
(c) which permits an otherwise proper change of election only if such 
“change does not increase the amount of the annuity.” Lieutenant 
Commander Snyder’s proposed change of election would have in- 
volved an increase in the annuity from one-fourth to one-half of his 
reduced retired pay. 


[ B-169673 J 


Gratuities—Reenlistment Bonus—Critical Military Skills—Lost 
Time Periods—Effect on Payment Entitlement 


The payment of the third annual installment of the variable reenlistment bonus 
provided by 37 U.S.C. 308(g¢) to a member who subsequent to his reenlistment 
on March 2, 1967, for a 6-year period lost 401 days of service in 2 years should 
be withheld until the member actually performs service sufficient to count as 2 
years toward the completion of his reenlistment period. The authority to pay 
equal yearly installments of a variable reenlistment bonus to members having a 
critical skill, contemplates that a year of service in the enlistment period will be 
completed before the next installment is paid. The reenlistment bonus and the 
variable reenlistment bonus are reenlistment inducements and, therefore, to pay 
a variable renlistment bonus to a member who had been AWOL for a substantial 
part of the payment year would be inconsistent with the basis for which the 
bonus was authorized. 

To Major Ronald R. McGee, Department of the Army, June 1, 1970: 

Your letter of March 9, 1970, forwarded here by letter of the Office 
of the Comptroller of the Army (FCISC-FPM) dated April 24, 1970, 
requests a decision whether the third annual installment of the variable 
reenlistment bonus may be paid to Private First Class Richard M. 
Dougherty, 164—34—0352, at this time under the circumstances related 
below. Your request for decision was assigned D. O. No. A-1078 by 
the Department of Defense Military Pay and Allowance Committee. 

You say that the enlisted man reenlisted on March 2, 1967, for a 
period of 6 years and was paid the first reenlistment bonus of $1,162.80 
and the first installment of the variable reenlistment bonus of $581.40 
on March 3, 1967, plus a second installment of $581.40 on December 20, 
1968. You say also that since March 2, 1967, the member has 401 days 
lost time, 276 days since March 2, 1968, and 97 days since March 2, 
1969, and that therefore a reasonable doubt exists whether this member 
will complete his current term of enlistment and whether an over- 
payment of variable reenlistment bonus could be recovered from the 
currently accruing pay if he were to receive a discharge prior to the 
expiration of his enlistment. 

You suggest that, since the basic regulation (paragraphs 10913 
and 10915, Department of Defense Military Pay and Allowances En- 
titlements Manual) states that installment payments of the variable 
reenlistment bonus “are payable on the anniversary date in each year 
of the reenlistment period” and will be settled upon discharge, a mem- 









ber could be absent without leave for the majority of the year and 
return for the sole purpose of receiving the variable reenlistment bonus 
payment. 

Insofar as is material here, subsection (g) of 37 U.S.C. 308 provides 
that under regulations prescribed by the Secretary of Defense a mem- 
ber who is designated as having a critical military skill and is entitled 
to a reenlistment bonus under subsection (a) thereof upon his first 
reenlistment may be paid an additional amount not more than four 
times the amount of that bonus and that such additional amount shall 
be paid in equal yearly installments in each year of the reenlistment 
period. 

In decision of January 4, 1966, 45 Comp. Gen. 379, this Office said 
that there appears to be nothing in the law which suggests that the 
Secretary of Defense may, by regulation, deny or curtail payment of 
the variable reenlistment bonus, or of any part thereof, after the right 
thereto has vested in the member at the time of reenlistment “nor in 
any manner curtail the subsequent payment or payments of any por- 
tion of such variable reenlistment bonus” by requiring the member to 
continue to qualify, by tests or otherwise, in the critical military skill 
or to satisfactorily perform his duties in the specialty for which the 
variable reenlistment bonus was authorized. 

In that decision, however, this Office also held that a member who 
voluntarily or because of his misconduct does not complete his enlist- 
ment and is discharged under such circumstances must refund the 
unearned portion of the variable reenlistment bonus as provided in 
subsection (e) of 37 U.S.C. 308 and is not entitled to payment of any 
remaining unpaid installments thereof. We there said that subsection 
(e)— 

* * * is the sole statutory authority to curtail the amount of variable reenlist- 
ment bonus and since Congress has prescribed no other condition of entitlement 
or recoupment * * * regulations issued by the Secretary * * * may not preclude 


the payment of any remaining unpaid installment of variable reenlistinent bonus 
except in accordance with the provisions of subsection (e). 


Section 972 of Title 10, U.S. Code, makes enlisted members liable to 
make good the time lost prior to discharge. If such lost time during an 
enlistment is not made good before discharge, a pro rata part of any 
bonus paid must be recouped at the time of discharge. Paragraphs 
10923 and 10924, Department of Defense Military Pay and Allowances 
Entitlements Manual ; 33 Comp. Gen. 513 (1954). 

The equal yearly installments authorized by subsection (g) of section 
308 to be paid “in each year of the reenlistment period” normally would 
be paid after the member has completed 1, 2, or 3 years of service in his 
enlistment period and we think that provision contemplates that a year 
of service in the enlistment period will be completed before the next in- 
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stallment is authorized to be paid. The reenlistment bonus and the vari- 
able reenlistment bonus are authorized as inducements for reenlistment 
for service and to say that the second variable reenlistment bonus in- 
stallment, for example, should be paid to a member on the first anni- 
versary of his reenlistment if he has been AWOL for a substantial part 
of that first year would seem entirely inconsistent with the basis on 
which the bonus is authorized. 

It is our view that in such a case where the enlisted man voluntarily 
fails to complete a year of service in his enlistment after payment of an 
installment of the variable reenlistment bonus the next installment 
should not be paid until he completes that year of service. Hence, pay- 
ment of the third installment of the variable reenlistment bonus in the 
present case should be withheld until the member has actually per- 
formed service sufficient to count as 2 years toward the completion of 
his reenlistment period. The voucher is returned herewith. 


[ B-169378 J 


Military Personnel—Separation—Concurrent Payment of Per 
Diem and Mileage Allowance 


The payment of per diem to a member of the uniformed services who returned 
to his permanent duty station from a temporary duty assignment on the day he 
is separated from the service is not prohibited by the fact that the member inci- 
dent to his separation is entitled to the mileage allowance prescribed by para- 
graph M4157-la of the Joint Travel Regulations, and defined as an allowance 
intended to cover the cost of transportation, subsistence, lodgings, and other re- 
lated expenses, notwithstanding paragraph M4151 prohibits the payment of mile- 
age and per diem on the same day. The mileage allowance is not authorized for 
any specific date but for a prescribed distance, whether or not travel is performed 
and, therefore, paragraph M4151 may be amended to authorize the payment of 


per diem incident to temporary duty on the day a member is separated or released 
from active duty. 


To the Secretary of the Navy, June 2, 1970: 


By letter of March 3, 1970, the Assistant Secretary of the Navy 
(Manpower and Reserve Affairs) requested a decision whether para- 
graph M4151 of the Joint Travel Regulations may be amended to 
provide that otherwise proper payment of per diem to a member for 
travel to his permanent station on the day of separation from the 
service at that station will not be prohibited by reason of the payment 
of mileage incident to such separation. The request was assigned 
Control No. 70-12 by the Per Diem, Travel and Transportation Allow- 
ance Committee. 

The Assistant Secretary says that paragraph M4157-1a of the Joint 
Travel Regulations provides that a member on active duty who is sep- 
arated from the service or relieved from active duty will be entitled to 
mileage from last duty station to home of record or the place from 
which he was ordered to active duty and that payment of such mileage 
may be made without regard to the performance of travel. 
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The Assistant Secretary says that paragraph M4151 of those regula- of 
tions defines mileage as an allowance to cover the average cost of first pr 
class transportation including sleeping accommodations, cost of sub- 
sistence, lodging, and other incidental expenses directly related to the tr 
travel. That paragraph further specifies that in no case will mileage di 
and per diem be allowed for the same day. pa 
The Assistant Secretary says that in applying these two provisions he 
confusion exists concerning a member's entitlement to otherwise proper in 
payment of per diem for the day of arrival at his last duty station he 
when the member is separated on the same day and hence paid mileage di 
incident to the separation. He says that since such mileage is paid R 
without regard to performance of travel, it is unrelated to per diem to 
and should have no bearing on the member’s entitlement to the latter. di 
Section 404(a) of Title 37, U.S. Code, provides that under regula- 
tions prescribed by the Secretaries a member is entitled to travel and de 
transportation allowances under various circumstances including when f) 
away from his designated post of duty, and upon separation from the oO 
service or release from active duty, from last duty station to his Pp 
home or the place from which ordered to active duty. Section 404(f) 
of the same title provides that travel and transportation allowances tl 
for the latter travel may be paid whether or not the member performs n 
the travel involved. ti 
Section 404(d) of Title 37, U.S. Code, provides that the travel and c 
transportation allowances authorized for each kind of travel “may n 
not be more than one of” the following : t 
(1) transportation in kind, reimbursement therefor, or a monetary allowance 
in place of the cost of transportation at a rate that is not more than 7 cents a } 


mile based on distances established, over the shortest usually traveled route, 
under mileage tables prepared under the direction of the Secretary of the Army ; 

(2) transportation in kind, reimbursement therefor, or a monetary allowance 
as provided by clause (1) of this subsection, plus a per diem in place of sub- 
sistence of not more than $25 a day; or 


(3) a mileage allowance of not more than 10 cents a mile based on distances 
established under clause (1) of this subsection. 

That provision was derived without substantial change from section 
303(a) of the Career Compensation Act of 1949, 63 Stat. 813, which 
like prior similar statutes did not authorize payment of both mileage 
and per diem to members for the same travel status period. It is for 
that reason that we have held that mileage and per diem are mutually 
exclusive methods of payment for travel and that the payment of 
mileage and per diem for the same day, even though not the same 
part of the day, is precluded. 36 Comp. Gen. 753 (1957), and 47 Comp. 
Gen. 724 (1968). 

Since per diem allowances include costs of quarters, subsistence, and 
other incidental expenses related thereto, it is evident that the provi- 
sions in paragraphs M4151and M4201 denying authority for payment 
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of per diem and mileage for the same day have as their purpose the 
prevention of duplication of allowances. 44 Comp. Gen. 751 (1965). 

In the present situation, as we understand it, the member would 
travel to his permanent station on the day of separation under orders 
directing his return from temporary duty. Under the provisions of 
paragraphs M42014 and M4205 of the Joint Travel Regulations 
he would be entitled to per diem for the portion of the day involved 
in returning to the permanent duty station except for the fact that 
he will be paid mileage incident to separation or release from active 
duty on that day. Under paragraph M4157-1 of the Joint Travel 
Regulations he will be entitled to such mileage from his last station 
to home of record or the place from which he was ordered to active 
duty and it is authorized without regard to the performance of travel. 

In these circumstances, while such members will, in most cases, 
depart from their last duty station on the day of separation or release 
from active duty, the mileage due is not paid for the performance 
of travel on any specified dates, payment being authorized for the 
prescribed distance whether or not any travel is performed. 

Therefore, the provisions of section 404 of the statute authorizing 
the payment of a mileage allowance as one of the mutually exclusive 
methods of payment for travel performed by members do not appear 
to require the conclusion that the payment of such an allowance ac- 


cruing on the day of separation or release from active duty, for which 
no travel is required, precludes the payment of per diem incident to 
temporary duty on that day. 

Accordingly, we would not object to an amendment to paragraph 
M4151 of the regulations, as proposed. 


[ B-160591 


Husband and Wife—Divorce—Validity—Foreign 


Although 47 Comp. Gen. 286 held that because of the uncertainty of section 
250 of the New York State Domestic Relations Laws concerning foreign 
divorces, after September 1, 1967, the effective date of section 250, Rosenstiel 
v. Rosenstiel, 16 N.Y. 2d 64, 209 N.E. 2d 709, would no longer be viewed as 
constituting a judicial determination of a Mexican divorce for the purposes of 
the payment of quarters allowances, on the basis that in Rose v. Rose and 
Kakarapis v. Kakarapis, the lower New York courts subsequent to the enact- 
ment of section 250, followed the Rosenstiel case in upholding the validity of 
a bilateral Mexican divorce, these decisions will be accepted as authoritative 
judicial determinations that the Rosenstiel case is for application in determining 
the validity of Mexican divorces obtained in like situations both before and 
after September 1, 1967. 47 Comp. Gen. 286, modified. 


To the Secretary of Defense, June 5, 1970: 


Further reference is made to letter dated March 26, 1970, from 
the Deputy Assistant Secretary of Defense (Comptroller) requesting 
our decision whether the rule stated in 47 Comp. Gen. 286 (1967) bas 
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been affected by subsequent judicial decisions discussed in an en- 
closed copy of Department of Defense Military Pay and Allowance 
Committee Action No. 439. 

In its discussion of the question the Committee says that it was 
held in 47 Comp. Gen. 286 (1967) that the decision of the New 
York Court of Appeals in Rosenstiel vy. Rosenstiel, 16 N.Y. 2d 64, 
209 N.E. 2d 709 (1965), may not be viewed as constituting a judicial 
determination of the validity of foreign state (usually Mexican) 
divorces obtained by New York domiciliaries on or after Septem- 
ber 1, 1967, the effective date of section 250 of the Domestic Relations 
Laws of the State of New York, for the purpose of payment of 
quarters allowances. 

In the Rosenstiel decision the New York Court of Appeals held 
that a divorce granted by a Mexican court which conforms to Mexican 
law should be recognized in New York if the Mexican court acquired 
jurisdiction of the parties by the plaintiff’s signing a municipal 
register of residents and physically appearing before the court and 
presenting a petition for divorce and if the defendant appeared 
by a duly authorized attorney who filed an answer submitting to the 
court’s jurisdiction and admitting the allegations of the petition. The 
court held the divorce was valid even though it was granted on 
grounds not accepted in New York and the plaintiff was physically 
present in Mexico for a brief period of only about 1 hour, and no 
domicile of either party is shown within the Mexican jurisdiction. 

The Committee refers to the decision rendered by the Family Court 
ef Montgomery County, New York, in Kakarapis v. Kakarapis, 58 
Misc, 2d 515, 296 N.Y.S. 2d 208 (1968). The Committee says the court 
ruled that in view of certain judicial precedents established by the 
gourts prior to September 1, 1967, the validity of a bilateral foreign 
state divorce of the New York residents obtained on or after that 
date would not be questioned, i.e., would be deemed valid, even 
though neither of the parties to the divorce had perfected a bona fide 
domicile in the foreign nation. 

Further, the Committee says that on October 9, 1968, at page 19, 
column 4, in the New York Law Journal, it is reported that the 
New York Supreme Court, Queens County, at a Special Term, in 
a case, Rose v. Rose, reached a somewhat similar conclusion. Also, the 
Committee refers to an article appearing in the “Family Law 
Quarterly,” volume 2, June 1968, pages 174-181, by Mr. Elliott L. 
Biskind, identified as a member of the New York Bar and Editor- 
in-Ohief of Boardman’s New York Family Law With Forms (1967). 

The Committee states that it appears to be the author’s views that 
section 205 [250] of the Domestic Relations Law of the State of 
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New York creates merely a rule of evidence in order to simplify the 
difficulty and expense of a divorced spouse in attempting to obtain 
a declaratory judgment that he or she remains the spouse of the 
one who sought the divorce; that under section 250 the presumption 
of the validity of the divorce still exists and the burden of showing 
its invalidity is upon its assailant who must establish the foreign 
country’s lack of jurisdiction over the marital status as well as over 
the parties; and that in enacting section 250 the state legislature had 
no intention to, and did not, affect the Rosenstiel case. 

The Committee also states that there have been instances where 
military members, relying on advice from New York attorneys that 
foreign state divorces granted on or after September 1, 1967, are 
recognized under New York law, have in good faith contracted mar- 
riages in which one of the parties had been granted an earlier (‘but 
on or after September 1, 1967) Mexican divorce. In addition, the 
Committee says it is understood that it is not uncommon for New 
York attorneys to arrange such divorces. Nevertheless, the Commit- 
tee states that under the current rule, the member does not qualify 
for payment of basic allowance for quarters as a member with 
dependents. 

Our decision 47 Comp. Gen. 286 (1967) considered several questions 
concerning the validity of Mexican divorces for the purposes of pay- 
ment of quarters allowances particularly with respect to Mexican 
divorces obtained by members of the Armed Forces domiciled in the 
State of New York after the effective date of section 250, Domestic 
Relations Law, McKinney’s Consolidated Laws of New York. 

In question 3 we were asked whether the provisions of section 250 
of the Domestic Relations Law require the conclusion that on or 
after September 1, 1967, any service member within its purview who 
obtains a Mexican divorce must have that divorce decree recognized 
as valid by a court of competent jurisdiction of the State of New 
York before he may be considered entitled to basic allowance for 
quarters in behalf of a wife of a second marriage. 

In answering question 3, we stated that the provisions of section 
250 were enacted in conjunction with a general revision of the New 
York divorce law and while their impact on the Rosenstiel type case 
is not clear, they clearly represent a substantial change in State law. 
We concluded that the Rosenstiel case may not be viewed as consti- 
tuting a judicial determination of the validity of Mexican divorces 
obtained after September 1, 1967, the effective date of section 250. 

The first direct judicial pronouncement concerning the validity of 
bilateral Mexican divorce decrees procured after the enactment of 
section 250 of the Domestic Relations Law appears to be the decision 
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of the New York Supreme Court, Queens County in Rose v. Rose, 
N.Y. Law Journal, October 9, 1968. In that case the plaintiff-wife 
brought an action for divorce based upon cruel and inhuman treat- 
ment. A notice of appearance on behalf of the defendant-husband was 
filed, but the husband did not answer the complaint. 

In the course of the trial on June 11, 1968, the plaintiff’s attorney 
introduced in evidence a bilateral Mexican decree of divorce dated 
March 20, 1968. The defendant husband did not assert the prior action. 
The court dismissed the complaint, however, stating that it would not 
permit a judgment for divorce to be entered in the absence of a pre- 
requisite showing of the existence of a valid marriage. The Rosenstiel 
decision was cited as upholding the validity of such Mexican divorces. 
The court, on its own initiative, granted judgment dismissing the 
complaint and judgment was entered accordingly. 

While the court did not mention section 250 or its effective date, 
September 1, 1967, it is reasonable to assume that the court considered 
the statute when reaching its decision. Thus, what appears to have 
been the first New York decision concerning a Mexican divorce ob- 
tained after September 1, 1967, followed the Rosenstiel decision in 
upholding the validity of the bilateral Mexican divorce. 

In Kakarapis v. Kakarapis, 296 NYS 2d 208 (1968), the petitioner 
instituted a proceeding for support in the Family Court, Montgomery 
County, New York, alleging in substance that she was then the wife 
of respondent and mother of respondent’s eighteen year old daughter. 
The respondent conceded legal responsibility for the support of his 
daughter, but denied responsibility for the support of the petitioner, 
contending that she was no longer his wife. He contended that a Mexi- 
can divorce decree granted on November 7, 1967, dissolved the mar- 
riage, The petitioner contended that the Mexican decree of divorce 
is a nullity because of the provisions of section 250 of the Domestic 
Relations Law, the respondent having returned to the State of New 
York to resume his residence following the divorce. In its opinion, 
the court said the question to be decided was the effect of section 250, 
if any, on the law of the State of New York as enunciated in the 
Rosenstiel case. 

The court pointed out that section 250 was enacted almost two years 
after the Rosenstiel decision was rendered and stated “Surely this 
landmark decision affecting matrimonial jurisprudence was well- 
known to the legislature when that section was enacted. Had New 
York legislators sought to nullify the effect of the Rosenstiel decision 
on foreign divorces, then certainly more decisive and comprehensive 
language could have been chosen.” The court also discussed the de- 
cision in Rose v. Rose, considered above, as supporting the view that 
section 250 did not affect the Rosenstiel decision. The court decided 
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that section 250 does not overthrow the Rosenstiel principle of law 
that a bilateral Mexican divorce is valid and denied petitioner an 
order providing for her support. 

With respect to the jurisdiction of the Family Court of Montgomery 
County, New York, to consider the matter of divorce between. the 
parties, under section 115, The Family Court Act, McKinney’s Con- 
solidated Laws of New York, the Family Court has exclusive original © 
jurisdiction over substantially all aspects of family life, except ac- 
tions for separation, annulment or, divorce. Jurisdiction. over these 
actions is constitutionally reserved to the Supreme Court. 

In the Kakarapis case involving a proceeding for support brought 
by the petitioner as wife of the respondent, it would seem that the 
Family Court necessarily had the authority to determine whether 
there was a valid and subsisting marriage, including the question of 
the validity of the Mexican divorce. 

While, as far as we are aware, no appellate decision in New York 
has as yet been rendered on the validity of bilateral Mexican divorces 
procured after September 1, 1967, the decisions in lower. courts cited 
above sustaining the validity of bilateral Mexican divorces reflect. im- 
pressive judicial opinion that section 250 did not modify the Rosenstiel 
decision and that it is still the law in New York. In this connection, see 
Butler v. Butler, 239 A, 2d 616, 619, in which the District,of Columbia 
Court of Appeals in an opinion by Judge Kelly written after Septem- 
ber 1, 1967, cites the Rosenstiel case as the law in New York. 

Therefore, in the absence of any judicial determination to the con- 
trary, the decisions in the Rose and Kakarapis cases will be viewed 
as authoritative judicial determinations that the Rosenstiel case is 
for application in determining the validity of Mexican divorces ob- 
tained in like situations both before and after September 1, 1967. 


Our answer to question 3, 47 Comp. Gen. 286 (1967) is modified 
accordingly. 


[ B-165543 J 


Pay—Retired—Annuity Elections for Dependents—Revocation, 
Etc.—Ineffective 


An Army officer who when informed that he may not revoke the reduced annuity 
provided for his wife under the Retired Serviceman’s Family Protection Plan 
requested on date of retirement, and that he may only further reduce the an- 
nuity or withdraw from the Plan pursuant to 10 U.S.C. 1436(b), and that his 
request would be considered a withdrawal, selects a further annuity deduction 
with the explanation he was not previously aware of the selections available 
to him, is considered to have submitted a proper application for a reduced an- 
nuity. Where a member’s request'for a change in election overlooks’ certain 
factors, Secretarial approval should be withheld until the doubt is resolved, 
and if the member was informed that his doubtful request will be considered an 
application for reduction or withdrawal, such a request is only a “proper appli- 
cation” upon affirmation. 


410-893 O- 71 55 
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To the Secretary of the Army, June 11, 1970: 


Further reference is made to letter of May 4, 1970, from the Assist- 
ant Secretary of the Army (Financial Management), requesting a 
decision in the case of Brigadier General Norman E. Peatfield, as to 
the treatment to be accorded his request for revocation and subsequent 
application for a reduction in annuity he elected under the Retired 
Serviceman’s Family Protection Plan, 10 U.S.C. 1431-1446. The letter 
states that this request has been assigned submission No. SS-A 1071 
by the Department of Defense Military Pay and Allowance 
Committee. 

It is reported that on March 19, 1965, General Peaifield elected 
Option I with Option IV at one-half reduced retired pay. On Septem- 
ber 17, 1965, a change from one-half to one-fourth reduced retired pay 
was filed by the officer. He retired from active duty on September 1, 
1969. Option I at one-fourth of full retired pay was established effec- 
tive September 1, 1969. 

General Peatfield, by letter dated September 1, 1969, requested that 
his options under the plan be “revoked.” Subsequently the Finance 
Center, U.S. Army, advised the officer by letter of September 23, 1969, 
that a retired member may not revoke an election but that he can either 
reduce the amount of the annuity elected or withdraw from participa- 
tion in the plan under the provisions of 10 U.S.C. 1436(b) (1) or (2). 
This letter also informed the officer that his letter dated September 1, 
1969, would be considered as a request for withdrawal from the plan, 
and would be effective April 1, 1970, the first day of the seventh month 
following the month of application. In response General Peatfield in 
letter dated September 30, 1969, stated that if permitted, rather than 
withdraw from participation in the plan, he would like to reduce the 
‘mount of the annuity to his wife to $200 per month. The stated reason 
for this action being that he was not previously aware of the selec- 
tions available to him. In view of the doubt which his reply raised as 
to the member’s intent to request a withdrawal, the application has not 
been formally approved. 

The Assistant Secretary in his letter states: 

In a decision of the Comptroller General, 48 Comp. Gen. 358, in response to a 
Secretarial request based on MPAC Committee Action No. 424, it was held that 
under the law (PL 90-485) the Secretary was without discretion to allow or dis- 
allow an application based on his determination as to whether the withdrawal 
(or reduction) was in the best interest of the retired member or his beneficiaries. 
The Comptroller General significantly added that “* * * in the absence of evi- 
dence indicating that he has overlooked certain factors or information which 
should be brought to his attention, his application under the reduction/with- 
drawal provisions of the new law should be approved as a matter of course.” 

In the same decision, it was also held that the Secretary could not approve an 
application (under 10 U.S.C. 1436(b)) and later cancel the approval prior to 


the effective date; nor could the Secretary properly defer his approval action 
until the (6 month) waiting period had nearly expired, but must act within a 
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reasonable time after receiving the application. And finally, that a member may 
not cancel his application prior to the Secretary’s approval of the application nor 
cancel the application after approval and before the effective date. As to mem- 
ber’s attempted cancellation prior to approval, the Comptroller General stated 
that the six-month waiting period (between application and effective date) was 
not intended to afford the member a period in which to vacillate between staying 
in or withdrawing and that “a proper application” for withdrawal (or redue- 
tion) received by the proper authority becomes effective the first day of the 
seventh month after he applies. 


In light of the foregoing facts and decision, and due to the language 
of the request dated September 1, 1969, the Assistant Secretary ex- 
presses doubt as to whether it was a valid application, which would 
require approval. 

In 48 Comp. Gen. 353, 355 (1968), it was stated that: 

* * * The member involved has the best knowledge of his own financial situa- 
tion or other circumstances which might motivate him to make an election under 
10 U.S.C. 1436(b) (1) or (2) and in the absence of evidence indicating that he has 
overlooked certain factors or information which should be brought to his atten- 
tion, his application under the reduction/withdrawal provisions of the new law 
should be approved as a matter of course. 

It seems clear that on September 1, 1969, General Peatfield wanted 
to get out of the program. However, the fact that he used the term 
“revoked” raises doubt.as to the extent of the information he had at the 
time of his request, concerning reduction of the annuity and withdrawal 
from the plan, His letter of September 30, 1969, indicates that he was 
not aware of the selections open to him at the time of his attempted 
revocation. We are of the opinion that the record before us indicates 
that he had “overlooked certain factors or information which should 
be brought to his attention.” Thus, in a case such as this, where doubt 
exists as to whether the member desires to withdraw’ under ‘section 
1436(b) or is possibly seeking action under a different provision of 
the law, he should be informed his request may be considered an appli- 
cation for withdrawal, if he so desires, and he should be given a reagon- 
able time to affirm or reject this action, or state his» actual intent 
concerning the withdrawal or reduction provisions, if the evidence 
indicates he had not previously been aware of these provisions. Until 
such time, Secretarial approval should be withheld. 

Also in 48 Comp, Gen, 353, 355, it was held that : 

* * * it is our view that a proper application for a reduction in fhe amount 
of an annuity or a:withdrawal from participation in the plan received by the 
proper administrative authority, may not thereafter be changed or revoked and 
becomes effective on “the first day of the seventh calendar month beginning after 
he applies for reduction or withdrawal.” 

In view of the foregoing discussion, it is our view that when a request 
is received by the proper administrative authority, from which it would 
appear that the member had overlooked certain factors or information 
which should be brought to his attention, and the application raises 
doubt as to his actual intent, Secretarial approval should not be given 
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as a matter of course, but should be withheld until the doubt is re- 
solved. In the event the administrative authority informs the member 
that the doubtful request will be considered an application for re- 
duction or withdrawal, it may not be considered a “proper application” 
until this action is affirmed by the member. 


General Peatfield has expressed his desire to purchase a reduced 
annuity for his wife rather than withdraw from the plan and in the 
circumstances disclosed we find no reason why his letter of Septem- 


ber 30, 1969, should not be accepted as a proper application for reduc- 
tion of the amount of the annuity under 10 U.S.C. 1436(b) (1) and 


paragraph 406 of the regulations for the Retired Serviceman’s Family 
Protection Plan, December 18, 1968. 


[ B-168274 J 


Contracts—Negotiation—National Emergency Authority—Price 
Competition 

To limit the negotiations of a procurement for electric bomb fuzes to planned 
producers in order to sustain the mobilization base established and to evaluate 
quantity combinations for award on a basis that will best serve the interests 
of the Government to protect the mobilization base, regardless of price, is a 
proper exercise of administrative authority under 10 U.S.C. 2304(a) (16), which 
permits the Government to assume additional costs without regard to prices 
available from other sources. The determination that the contractors selected 
are essential sources of supply in the event of a national emergency was in 
accord with paragraph 3-216.2(i) of the Armed Services Procurement Regu- 
lation, and the fact that deliveries as yet have not been made under prior 
contracts with the suppliers does not affect the propriety of the negotiations. 


To Varo, Incorporated, June 1], 1970: 

Reference is made to your letter of February 9, 1970, protesting 
against the award of a contract to any other offeror under request for 
proposals (RFP) No. N00019-70-R-0062 for the furnishing of elec- 
tric bomb fuzes MK 344 Mod 0 and MK 376 Mod 0 and relating data 
issued by the Naval Air Systems Command on October 27, 1969. 

The record shows that this procurement was negotiated pursuant 
to 10 U.S.C. 2304(a) (16) which provides in part that the head of 
a military agency may negotiate a purchase or contract if he deter- 
mines that it is in the interest of national defense to have a plant, 
mine, or other facility, or a producer, manufacturer or other supplier, 
available for furnishing property or services in case of a national 
emergency or the interest of industrial mobilization in case of such 
an emergency. 

This is the fourth procurement since the initial development of 
the fuzes, all of which have been to develop and then maintain a 
sound mobilization base. The first contract which was awarded to 
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F. W. Sickles, Division of General Instrument Corporation 
(GIC), on November 19, 1968, was pursuant to advertising. In ad- 
dition a request for proposals had been issued pursuant to 10 U.S.C. 
2304(a) (16), supra, for an additional quantity of the fuzes. Award 
under the request for proposals was to be made on the basis of price 
unless the successful bidder under the advertised procurement was 
also low on the request for proposals, in which case award would be 
made to the next low offeror. The purpose of this procedure was to 
establish a broadened mobilization base of two sources. Award under 
the request was made to Fairchild Space and Defense Systems (Fair- 
child). Subsequently, a third source was developed by award of a 


contract to Varo, Inc. (Varo), on July 14, 1969, also negotiated pur- 
suant to 10 U.S.C. 2304(a) (16). 


The administrative office reports that by the above procurements, 


three sources were made available for the continued production of the 
fuzes and availability for expansion in the event of mobilization. 
In addition, geographical dispersal was obtained by setting criteria 
for a minimum distance of each producer from other producers. This 
was intended to take into account enemy attack or natural disasters 
such as floods, hurricanes and the like. The current plans are to main- 
tain the mobilization base of three producers by directing a portion 
of the annual requirements to the three current producers. Any annual 
requirements in excess of this directed portion will be procured by 
formal advertising or by negotiation under another appropriate ne- 
gotiation exception. In this regard, an invitation for bids was issued 
for the current requirements in excess of those set forth in the subject 
RFP, and an award was made on March 3, 1970, to Fairchild as the 
low bidder thereon. 

It is further pointed out that in the RFP under consideration the 
Naval Air Systems Command stated in paragraph 48 of the Addi- 
tional Solicitation Instructions and Conditions that the procure- 
ment was limited to planned producers in order to sustain the 
established mobilization base and that in addition, although none of 
the planned producers was advised of the specific quantity for which 
it would be considered, the RFP stated on page 3 as follows: 


Award will be made on the combination of the above quantities or por- 
tions thereof which best serves the interests of the Government to protect 
the mobilization base. 

It is also reported that award of some quantity of fuzes was required 
to be made to Sickles and Fairchild in order to maintain their pro- 
duction capacities for mobilization purposes and to provide fuzes 
necessary for operational use, since it was estimated that their current 
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contracts would be completed by June or July 1970. The production 
line of Varo, Inc. was not in jeopardy since it was considered that 
delivery under Varo’s current contract would not be completed until 
the end of 1970. 

The three planned producers were requested to submit proposals on 
the below-listed total quantities and variations thereof : 





Item 1 Total Quantity 362,250 MK 344 Fuzes 
Item 2 Total Quantity 40,250 MK 376 Fuzes 
Variation 
Offer Item Quantity 
A 1 115,590 each 
2 12,843 each 
B 1 162,225 each 
2 18,025 each 
Cc 1 208,860 each 
2 23,207 each 
D 1 37,800 each 
2 4,200 each 


After review of the offers received, it was concluded that sub- 
mission of prices for different combinations could well prove advan- 
tageous to the Government. Hence, the three offerors were requested on 
January 16, 1970, to submit their best and final offers on the original 
basis, also, should they desire to do so, on any combination of the above 
alternatives. 

Revised proposals were received. According to the Navy report, the 
anticipated delivery schedules of the three offerors’ current contracts 
were combined with the RFP delivery schedule in order to ascertain 
what contract award quantities would be most advantageous to the 
Government. This consolidation demonstrated that Varo did not have 
the capability to deliver a quantity other than Offer D when added 
to the quantity required under its present contract, completion of 
which was not anticipated before December 1970, since Varo had not 
yet submitted first article samples for Government testing and had 
advised that it was having difficulty with one component. 

In view of the above, it was considered most advantageous to the 
Government that Varo be eligible only for a contract award of 42,000 
fuzes, and then only if its price represented the most favorable deal 
to the Government. 

Naval Air Systems Command computed possible combinations of 
the offers submitted in order to arrive at the best deal for the Govern- 
ment. The first ten combinations were as follows: 


j 
| 








| 
‘ 
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Contractor Fairchild Sickles Varo 


3-8-5 Tooling 22, 000 43,800 43,800 Amount 
Capability 


Combination No. Quan Quan Quan , 
1 402, 500 $24, 311, 000. 00 
2 402, 500 24, 753, 750. 00 
3 402, 500 24, 834, 250. 00 
4 360, 500 42,000 24, 965, 325. 00 
5 360,500 42,000 24, 983, 350. 00 
6 360, 500 42, 000 25, 059, 825. 00 
7 42,000 360, 000 25, 245, 850. 00 
8 170,433 232, 067 25, 348, 555. 54 
9 180,250 222, 250 25, 371, 920. 00 

10 232,067 170,433 25, 373, 680. 79 


The Counsel, Naval Air Systems Command explains the action taken 
as follows: 


The objective of this procurement was to provide a mobilization capability be- 
ginning in 1971 of approximately 110,000 fuzes per month. Any action that 
eliminated Sickles or Fairchild would not meet this objective since their present 
production deliveries were projected for completion in July and June 1970 re- 
spectively. The deliveries under the Varo contract had been projected by the 
Contractor to be completed by September 1970 but since the FAS samples have 
not yet been completed, much less sample testing, the forecast is completion 
not before December 1970. Therefore, failure to award to Varo will not disturb 
their mobilization capability as of 1 January 1971. For these reasons combina- 
tions 1 through 5 were not acceptable. 

Combinations 6 and 7 did not involve Varo but the award of a quantity of 
only 42,000 to either Fairchild or Sickles would disturb the mobilization base 
of 1 January 1971 to an alarming degree. Of the 42,000 quantity of Offer D only 
17,000 are scheduled for delivery in 1970 over a four month period. This 17,000 
quantity is only 75% of one month’s production capability for Fairchild and 
40% of one month’s capability for Sickles. If either Sickles or Fairchild received 
Offer D and produced the entire 42,000 at the end of their present contracts, 
their production would be completed in August 1970 and their mobilization 
capability would be lost. For these reasons combinations 6 and 7 were found to 
be unacceptable. 

Combination 8 is the first combination that meets the requirement of an 
award to both Fairchild and Sickles so as to protect the mobilization base. Fair- 
child would be required to average 19,000 per month and Sickles 33,000 per 
month and these quantities require at least 2-8-5 operation, so the basic base was 
protected. Combinations 9 and 10 provided similar mobilization base protection 
but at higher prices. 

Varo’s offer on the 42,000 quantity (Offer D) was low taken by itself. How- 
ever, when Varo’s price for 42,000 fuzes was combined with the lowest prices sub- 
mitted by Sickles and Fairchild for the balance of the fuzes required under the 
solicitation, the total price of the procurement was $299,370 higher than the 
combined Sickles and Fairchild prices for the total buy of 402,500, 
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In view of the above, in order to protect the mobilization base at the lowest 
price to the Government, NAVAIR determined that a split award of a contract 
quantity of 232,067 fuzes to Sickles and 170,433 fuzes to Fairchild was proper. 
* * * The two contracts were awarded on 2 February 1970. 


You contend that if Varo’s offer on item A and D and its offer on 
item C had been accepted the Government would have saved 
$484,276.35. In this regard it is well established that where the setting 
up of several producers or sources of supply is in the interest of na- 
tional defense, a contract may be negotiated under 10 U.S.C. 
2304(a) (16) and under that authority any additional costs involved 
properly may be assumed by the Government without regard to prices 
available from other sources. 42 Comp. Gen. 717 (1963). 

Additionally, Varo contends that the entire procurement is de- 
fective because the awards made are inconsistent with the criteria set 
forth in Armed Services Procurement Regulation 3-216.2, which reads 
as follows: 


3-216.2 Application. The authority of this paragraph 3-216 may be used to 
effectuate such plans and programs as may be evolved under the direction of the 
Secretary to provide incentives to manufacturers to maintain, and keep active, 
engineering and design staffs and manufacturing facilities available for mass 
production. The following are illustrative of circumstances with respect to 
which this authority may be used: 

(i) when procurement by negotiation is necessary to keep vital facilities or 
suppliers in business; or to make them available in the event of a national 
emergency ; 

(ii) when procurement by negotiation with selected suppliers is necessary in 
order to train them in the furnishing of critical supplies to prevent the loss 
of their ability and employee skills, or to maintain active engineering, research, 
and development work ; or 

(iii) when procurement by negotiation is necessary to maintain properly bal- 
anced sources of supply for meeting the requirements of procurement programs 
in the interest of industrial mobilization. (When the quantity required is sub- 
stantially larger than the quantity which must be awarded in order to meet the 
objectives of this authority, that portion not required to meet such objectives 
will ordinarily be procured by formal advertising or by negotiation under another 
appropriate negotiation exception. ) 

8-216.3 Limitation. The authority of this paragraph 3-216 shall not be used 
unless and until the Secretary has determined, in accordance with the require- 
ments of Part 3 of this Section III, that: 

(i) it is in the interest of national defense to have a particular plant, mine, 
or other facility or a particular producer, manufacturer, or other supplier avail- 
able for furnishing supplies or services in case of a national emergency, and 
negotiation is necessary to that end ; 

(ii) the interest of industrial mobilization, in case of a national emergency 
would be subserved by negotiation with a particular supplier ; or 

(iii) the interest of national defense in maintaining active engineering, re- 
search, and development, would be subserved by negotiation with a particular 
supplier. 


The basis for your contention is as follows: 


(a) With reference to ASPR 3-216.2(i), how can a procurement be justified 
to... “Keep vital facilities or suppliers in business”... when current con- 
tractors have the total quantities under prior contracts undelivered? 

(b) Can this procurement be justified to “train” within the meaning of ASPR 
3~-216.2(ii) the employees of GI and Fairchild? It would seem that the entire un- 
delivered quantities under the prior contract would be sufficient for this purpose. 

(c) The quantities awarded unbalance, rather than balance, the sources of 








| 
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supply. That is, the award of quantities of 232,067 units to GI and 170,433 units 
to Fairchild result in total awards to the three suppliers that are greatly un- 
balanced. How then may the awards be shown to... “maintain properly bal- 
anced sources of supply” . . . as in ASPR 3—216.2 (iii) ? 

It must be noted that each of the three illustrations set out in section 
3-216.2 is a separate and distinct basis for use of the negotiating 
authority, and it therefore is not necessary that more than one be pres-. 
ent in any particular case. It is our understanding from the report 
furnished by the procuring agency that the procurements previously 
conducted, as well as the one here involved, were based primarily upon 
a determination that development of the three producing sources to 
which contracts have. been awarded is necessary to have them avail- 
able in the event of a national emergency. This clearly meets the 
standard stated in 3-216.2(i), and the fact that no deliveries have 
yet been made under prior contracts does not appear to affect the 
propriety of conducting further procurements to attain the desired 
ends. 

As to your question (b), the negotiations in question were not, as 
above indicated, referred to 3-216.2(ii), and it is not necessary to meet 
that criterion. It may be noted, however, that the cited section would 
permit negotiation for the purpose of maintaining active engineering, 
research and development work, as well as to prevent loss of the skills 
of already trained employees. 

Subsection 3-216.2(iii) refers to “properly” balanced sources, of 
supply. This does not appear necessarily to be equivalent to “equally” 
balanced, and it is our view that the determination of what is a proper 
balance is a matter involving a considerable range of administrative 
discretion. On the record we find no basis for concluding that the bal- 
ance attained. by the awards made is improper, inasmuch as it appears 
to be reasonably calculated to keep all three sources in operation 
throughout the remainder of the calendar year. It is also true, of 
course, that since the procurements in question are based primarily 
upon the situation embraced by, subsection (i) it is not necessary to 
find conformity with subsection (iii). 

Additionally, in its report dated March 26, 1970, the administrative 
office has advised as follows; 

Varo notes in its letter of 9 February 1970 to the Comptroller General that 
neither Sickles nor Fairchild has passed first article testing. At the time of 
contratt award, the progress of the tests indicated that the first article units 
woud complete the tests satisfactorily and that both companies would’be author- 
ized to proceed with quantity production. Subsequently, Sickles was given a 
release to full production on 16 March 1970. It is anticipated that Fairchild will 
also receive approval in the near future. It should be noted that Varo has not 
yet submitted first article samples for testing and its most recent prognostication 


of submission is a minimum of four weeks even under the most favorable 
circumstances. 
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On the basis of the facts reported we are unable to conclude that 
the awards were not properly made under the applicable regulations, 
and under the discretionary authority reserved by the Naval Air 
Systems Command to make awards on such combinations or portions 
of the total quantities as might best serve the interest of the 
Government to protect the mobilization base, 

Accordingly, your protest must be denied. 


[ B-169054 J 


Contracts—Negotiation—Changes, Etc.—Written Amendment 
Requirement 


A request for proposals (RFP) to modernize ocean minesweepers and mine- 
hunters that contemplated a single contract or not more than two contracts, 
one for performance on the east coast, the other on the west coast, is not an 
indivisible solicitation, nor is the Government obliged to make any award and, 
therefore, cancellation of the west coast portion of the request for the purpose 
of revising the specifications, and the award of a contract for the east coast 
to the lowest offeror was proper, even though the offer exceeded the price for 
west coast performance as adequate competition had been obtained and no abuse 
of administrative discretion is evidenced. However, although it would have 
been preferable to amend rather than cancel the RFP, the action taken satisfied 
the amendment requirement of paragraph 3-805.1(e) of the Armed Services 
Procurement Regulation, but future RFP revisions should be within the 
framework of the regulation. 


To the Secretary of the Navy, June 11, 1970: 

Reference is made to a letter (with enclosures) dated March 28, 
1970, from the Commander of the Naval Ship Systems Command 
(NAVSHIPS), reference 00J :SBG :gw, N00024-69-R-0638(Q), Ser 
213, reporting on the protest by Harbor Boat Building Co. against 
the award of a contract to Todd Shipyards Corporation on the east 
coast portion of request for proposals (RFP) No. N00024-69-R-0638 
(Q) and the cancellation of the west coast portion thereof. We have 
received additional correspondence with respect to this matter from 
the Counsel, NA VSHIPS, in letters (with enclosures) dated March 31, 
1970, and April 15, 1970, and from the Acting Commander, 
NAVSHIPS, by letter of May 4, 1970, 

The subject RFP was issued on August 13, 1969, by NAVSHIPS, 
Washington, D.C., for the modernization and repair of 10 ocean 
minesweepers and minehunters (MSO’s), fiscal year 1969 program, and 
for the preparation of detail working drawings and other data in 
connection with the work to be performed. Item 1 of the proposal 
schedule covered five MSO’s; a footnote thereto stated that the ships 
were “limited to East Coast yards including the Great Lakes and 
the Gulf Coast.” Item 2 related to five MSO’s which, also by way of a 
footnote, were restricted to west coast yards including Hawaii. Item 
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3 listed all 10 MSO’s. Footnote “D,”’ which was referenced in 
conjunction with all three items, stated : 

The Government intends to award a single contract, or no more than two 
contracts, for a total of ten (10) vessels. Award will be made for the total 
quantity of vessels each in Item 1 and Item 2, or for ten (10) vessels in Item 3. 
Therefore, offerors must submit prices for all items in Item 1 or Item 2 or 
Item 3. Offerors submitting a price for Item 8 must also submit prices for 
Item 1 and Item 2. 


The letter of March 28 from the Commander, NAVSHIPS, sum- 
marizes the remainder of the history of this procurement in the fol- 
lowing manner: 

A conference of prospective offerors for both the Past and West Coasts was 
held in Washington, D.C. September 3, 1969. Prior to the final date set for 
submission of proposals two amendments were issued to the RFP, P0001 on 
September 11 and P0002 on September 25, 1969. After receipt of offers for both 
Coasts October 13, 1969, discussions were conducted with West Coast offerors 
between November 12 and 21, and with East Coast offerors between November 
21 and 26, 1969. On November 24, Amendment P0003 (corrected by message of 
November 26) notified both Hast Coast and West Coast offerors of the closing 
of negotiations and called for submission of their best and final offers by De- 
cember 3, 1969, to be subject to acceptance by the Government on or before 
January 138, 1970 (which date was subsequently extended to March 13, 1970). 
A significant change made by this Amendment, which will be referred to later, 
was the deletion of the requirement for repair of the fantail decking on the West 
Coast vessel MSO 488. For reasons set forth below, Contract N00024-70-C-0240 
was awarded February 2, 1970 to Todd Shipyards Corporation, the lowest offeror, 
for the East Coast work, and on the same date the West Coast procurement was 
cancelled to be resolicited at a later date after extensive review of the applicable 
specifications. 

The protestant has argued that the RFP was “indivisible,” and that 
a cancellation of the west coast portion together with an award of 
a contract on the east coast portion was improper and illegal. The 
protestant focuses on the language of footnote “D,” quoted above, 
in support of this contention. 

There is nothing in the nature of the procurement that would re- 
quire either total cancellation or award for all 10 ships with no other 
alternatives. It is clear that the east coast work and the west coast 
work were considered sufficiently separate and distinct as to permit 
the award of two separate contracts, one for the five MSO’s on the 
east coast, the other for the five west coast MSO’s. It is not at all 
inconceivable that, but for the administrative convenience in handling 
the procurement by way of a single solicitation, there could have 
been two separate RFP’s, one for each coast. 

We do not read footnote “D” as requiring the conclusion urged 
upon us by the protestant. In our view, the language does no more 
than express the Government’s intent. It merely explains the possible 
alternative awards: However, it is axiomatic that the Government’s 
issuance of a solicitation does not import an obligation to make an 
award of a contract thereunder. This is so irrespective of whether or 


not the solicitation expressly reserves to the Government the right 
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to reject all offers. 17 Comp. Gen. 554, at 559 (1938). Had NAVSHIPS 
desired to negate this right, we believe that it would have done so 
in specific language. 

The argument has also been advanced that the amount of the award 
to Todd Shipyards is unconscionable and that, in view of the disparity 
in price between protestant’s offer on the west coast portion and that 
of Todd, NAVSHIPS should have negotiated with Todd in order 
to secure a reduction in price. In view of the fact that Todd’s price 
was the lowest of those received for the east. coast work and because 
its price was in line with the Government’s estimate, we are unable 
to conclude that Todd’s contract specifies an unconscionable price. 
While it is true that the accuracy of the Government estimate may 
be open to question (see in this regard our report to the Congress 
dated March 19, 1970, entitled “Weaknesses in Award and Pricing 
of Ship Overhaul Contracts”), the record available to us indicates 
that adequate competition existed with respect to the east coast MSO’s. 
See paragraph 3-807.1(b)(1) of the Armed Services Procurement 
Regulation (ASPR). Inasmuch as Todd’s price was the most favor- 
able one received for the east coast work, our Office perceives no legal 
objection to the award made to Todd. Primarily, the scope of the 
subject matter for discussion with an offeror in a negotiated procure- 
ment is a matter of administrative discretion. See 49 Comp. Gen. 625 
(1970). On the record available to our Office, we cannot hold that 
such discretion was abused by the procurement officials of 
NAVSHIPS. 

The primary objection of the protestant relates to the partial can- 
cellation of the RFP insofar as item 2 was concerned. The text of the 
notice received by protestant on February 3, 1970, was as follows: 


* * * Subject RFP as pertains to MSO Hull Numbers 4388, 448, 488, 437 and 490 
is hereby cancelled and will be resolicited at a later date after an extensive 
revision of the specifications is completed. 


We note the record contains imputations of a lack of good faith and 
fair play on the part of the protestant. Such suggestions have been 
made as lending support to the administrative decision to cancel the 
west coast portion of the RFP. We can give no credence to such sug- 
gestions, for the written record is not consistent with a finding that 
protestant’s actions were improper or were influenced by any un- 
seemly motives. Accordingly, we will review the validity of the can- 
cellation on the sole basis of the asserted need to revise the specifi- 
cations extensively. 

Revision of the specifications is stated to have been made neces- 
sary because certain repair work (schedule “B” work) required by 
the RFP specifications was accomplished on the five west coast MSO’s 
in the last quarter of 1969. All of this work was performed by pro- 
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testant under four formally advertised purchase orders issued by 
local NAVSHIPS personnel in Long Beach, California. The Com- 
mander of NAVSHIPS reported in his letter of March 28, 1970, that 
the contracting officer was ignorant of the issuance and content of 
these four purchase orders until early January 1970. Protestant has 
argued vigorously and at length that the contracting officer should 
have and, in fact, did know of the existence of the four purchase or-~ 
ders at a much earlier date. It is not necessary to resolve this factual 
dispute because the legal question involves the administrative reaction 
to the admitted fact that certain work covered by schedule “B” was 
done in late 1969. The date when the contracting officer learned this 
fact is not critical to the resolution of this issue, as set out below. 
In addition, the much mooted points concerning how much of the 
work accomplished in 1969 will not have to be performed again in 
1970 and whether the changes to the RFP specifications occasioned 
by the 1969 repair work are of a substantial nature require the appli- 
cation of special expertise and technical judgment, which our Office 
does not possess. Consequently, we will defer to the representations of 
the administrative agency, which has the marine engineering skill 
that we lack. See 49 Comp. Gen. 156 (1969), and B-167213, Septem- 
ber 16, 1969. 
The legal issue presented by this procurement is whether any 

statute or regulation was violated by the cancellation of the RFP 


in order to effect changes in the specifications, which changes were 
administratively determined to be necessary in order to eliminate 
from the statement of requirements certain items considered by 
NAVSHIPS to be no longer necessary. In this regard, ASPR 
3-805.1(e) provides in part: 


(e) When, during negotiations, a substantial change occurs in the Govern- 
ment’s requirements or a decision is reached to relax, increase or otherwise 
modify the scope of the work or statement of requirements, such change or 
modification shall be made in writing as an amendment to the request for 
proposal or request for quotations, and a copy shall be furnished to each pro- 
spective contractor. * * * 


In light of our decisions, B-165933, August 26, 1969, and 
B-165012, October 11, 1968, we must resolve the issue against the pro- 
testant. In the former decision, two offerors submitted proposals in 
response to an RFP. Prior to award of any contract thereunder, the 
procuring agency determined that it would be necessary to increase 
the number of items being purchased, to revise the specifications, to 
delete the requirement for first article approval, and to add a pro- 
vision for qualification testing. These changes were effected by an 
amendment to the RFP. A third source was considered capable of 
meeting the revised testing requirements and was accordingly per- 
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mitted to submit an offer. Upon receipt of best and final offers under 
the revised solicitation, the new offeror submitted the lowest priced 
proposal and award was made to that company. The low offeror on 
an initial proposal basis claimed, inter alia, that award should have 
been made to it on the RFP as initially issued. We held that there was 
ample justification for the contracting officer’s failure to award a con- 
tract to the low offeror under the original RFP. In the decision we 
made the following observations : 

In view of the substantial changes in the specifications and the increased 
quantity of compressors needed, the contracting officer would have been justified 
in rejecting all offers pursuant to paragraph 10(b) of the Instructions and 
Conditions of the RFP and resoliciting proposals on the basis of the new re- 
quirements. In this event, he would have been obligated to solicit proposals 
from the maximum number of qualified sources, which included Stewart-Warner. 
Armed Services Procurement Regulation 3-101 and 3-102(c). However, rather 
than cancelling the RFP and issuing a new one incorporating the revised spec- 
ifications and increased quantity the contracting officer accomplished the same 
result by issuing amendment No. 1 to the RFP and inviting proposals from 


the three firms he considered qualified sources. In this connection, ASPR 
3-805.1(e), provides: * * * 


In B-165012, an RFP was issued in March of 1968. Six proposals 
were received in response thereto, that of the protesting company being 
the lowest in price. The results of the July preaward survey performed 
on the low offeror were favorable. On August 9 the RFP was canceled 
and was superseded by a second RFP of the same date. This action 


was taken because of a significant increase in the Government’s re- 
quirements. The gravamen of the protest was that there was no justi- 
fication for the cancellation of the original RFP and the issuance of a 
second solicitation. We adverted to the provision of ASPR 3-805.1(e), 
quoted above. We then stated: 


There should be no question that changing the requirements from an output 

minimum of 100 to 197 engines, and the possible monthly output maximum from 
65 to 95 engines, with the best estimated quantity increasing from 397 to 697 
engines, is a substantial change in the Government’s requirement. Therefore, 
the contracting officer was required by the cited ASPR to amend the request 
for proposals and furnish a copy to each prospective contractor. B-151886, 
August 16, 1963. In this case we see no basis for considering the cancellation of 
the original solicitation and the issuance of replacement as differing in any 
substantial or material way from the issuance of the same revised solicitation 
in the form of an amendment to the original. 
The protest was accordingly denied. See also, B-164187, July 31, 
1968, affirmed on reconsideration October 25, 1968 ; B-167545, Septem- 
ber 29, 1969; B-167364, September 29, 1969; and B-168000, Novem- 
ber 26, 1969. 

In conformity with our prior expressions, we must regard the 
NAVSHIPS action in this case as the substantial equivalent of an 
amendment of the specifications and of the RFP, as prescribed by 
ASPR 3-805.1(e). We are unable, however, to see any compelling 


reason why cancellation was considered to be preferable to amendment 
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of the RFP. In such circumstances, we believe that in the future all 
necessary revisions to RF P’s should be accomplished within the frame- 
work established by ASPR. 


[ B-169057 J 


Contracts—Specifications—Descriptive Data—Voluntary Submic- - 
sion—Acceptability 


Under an invitation for mechanical presses that required the submission of 
price lists, an unsolicited brochure accompanying the low bid that described 
both conforming and nonconforming presses which was submitted to make the 
price list more meaningful and was not intended for evaluation purposes did 
not qualify the bid as both documents, parallel in format were complementary. 
The intent of a bid is for determination from its contents, including an unso- 
licited brochure, and if the literature qualifies the bid or creates an ambiguity, 
the bid must be rejected as nonresponsive and pursuant to 10 U.S.C. 2305(c) 
an award made to the low responsible bidder whose bid conforms to the invita- 
tion, a statutory requirement that is not negated by paragraph 2-202.5(f) of 
the Armed Services Procurement Regulation, which presumes a bid to conform 
or to be unqualified where the intent of the bidder is ambiguous. Modifies 
B-169057, April 23, 1970. 


To the Secretary of the Navy, June 17, 1970: 


This concerns a letter dated May 8, 1970, SUP 0232, and subsequent 
correspondence, requesting reconsideration of our decision B-169057, 
April 23, 1970, on the protest of Wayne Press Company under invita- 
tion for bids No. NOO600-70-B-2213, issued by the Navy Purchasing 
Office, Washington, D.C. 

The facts involved in the procurement and protest were fully set 
forth in our prior decision. In brief, the contracting officer rejected 
Wayne’s low bid because it was accompanied by an unsolicited de- 
scriptive brochure which described several mechanical presses, some 
of which did not conform to the advertised specifications. In our 
prior decision, we concluded that the bid should have been considered 
responsive. 

On reconsideration we conclude that based on the facts of the case 
our prior decision should be sustained. The invitation for bids re- 
quested bidders to submit their price lists covering the mechanical 
presses. Wayne has stated that they submitted the descriptive brochure 
only to make their price list meaningful. We believe that statement 
is supported by the physical evidence contained in Wayne’s bid. The 
price list and the brochure are parallel in format and were ob- 
viously intended to be complementary. The descriptive brochure 
describes only those presses contained in the price list. Further, these 
documents bear evidence that at one time they were in fact stapled 
together independently of the other related bid documents. For these 
reasons, we believe the price list and brochure should have been con- 
sidered as one document, and as furnished for the purposes requested. 
Since that price list was requested in the solicitation and submitted 
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by the bidder to illustrate the commercial price of the mechanical 
presses being procured, not for the purpose of evaluating the offer, 
we conclude that the brochure describing conforming and nonconform- 
ing presses should not be regarded as qualifying the bid. Cf. B-147518, 
January 16, 1962. 

While for the above reasons our prior decision B-169057, April 23, 
1970, is sustained, there are certain statements in that decision which 
have apparently lead to considerable confusion respecting our position 
regarding unsolicited descriptive literature. In our view the intent 
of the bid must be determined from a reasonable construction of its 
entire contents including any unsolicited literature. If the circum- 
stances are reasonably susceptible of a conclusion that the literature 
was intended to qualify the bid or if inclusion of the literature creates 
an ambiguity as to what the bidder intended to offer, then the bid 
must be rejected as nonresponsive to the invitation for bids. See B- 
166284, April 14, 1969, May 21, 1969, and B-167584, October 3, 1969. 
As we stated in B-166284, April 14, 1969: 


The crux of the matter is the intent of the offeror and anything short of a 
clear intention to conform on the face of the bid requires rejection. 


* * * * * * * 


When more than one possible interpretation may reasonably be reached from 
the terms of a bid a bidder may not be permitted to explain the actual meaning 
or bid intended since this would afford the bidder the opportunity to alter the 
responsiveness of his bid by extraneous material. 


Award of a contract pursuant to formal advertising may be made 
under 10 U.S.C. 2305(c) only to the low responsible bidder whose 
bid conforms to the invitation. We do not believe that statutory 
requirement may be negated by a regulatory provision, such as Armed 
Services Procurement Regulation 2-202.5(f), which presumes a bid 
to conform or be unqualified where the intent of the bidder is ambigu- 
ous. Cf. B-166284, May 21, 1969. Nor do we believe that the invitation 
for bids may establish any arbitrary conventions which provide that 
the clear language of the bid will be ignored unless presented in a 
particular form. 

On page three of our prior decision we stated : 

It is our view that the voluntary furnishing of literature with a bid, with 


nothing to evidence an intent to qualify the bid or to deviate from the adver- 
tised specifications, does not render such a bid nonresponsive. 


On page four we stated: 


We believe therefore that the brochure submitted by Wayne with its bid 
should not be considered as qualifying its bid, and should be disregarded in 
accordance with the provision of ASPR 2-202.5(f). 


These statements were premised upon our conclusion, as set forth 
on page three of the decision preceding the first statement, that we 
did not believe Wayne’s bid was qualified or ambiguous even taking 
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into consideration the unsolicited brochure. The statements should 
not be construed to stand for the proposition that the unsolicited 


brochure may simply be disregarded and to the extent that such an 
impression is conveyed by statements in B-—169057, April 23, 1970, 
that decision is modified. 


Returned herewith are the enclosures forwarded to this Office on 
May 19, 1970. 


[ B-165973 J 


Contracts—Specifications—Drawings—Amendment Identification 


A claim for additional compensation under a contract for the repair and im- 
provement of a GSA Depot submitted on the basis substitute drawings changing 
the scope of the work were ambiguous and failed to identify dimensional changes, 
and that a reference omission was misleading, was properly denied by the GSA 
Board of Contract Appeals. The record evidences the contractor relied on 
one of two pertinent drawings that shovld have been interpreted together, and 
that the replacement of the original drawings in toto satisfied the requirement 
of Federal Procurement Regulations 1-2.207(b) (8) that invitation changes 
be clearly stated. Therefore, the contractor's failure to correctly compute its bid 
price was not due to the Government’s failure to specifically identify the differ- 
ences between the original and substitute drawings, and the contractor is not 
entitled to additional compensation. 


To the Southwest Engineering Company, Inc., June 18, 1970: 
This is in reply to your request that we consider your claim arising 
under General Services Administration (GSA) Contract No. GS- 


06B-10019, which was the subject of your appeal before the GSA 
Board of Contract Appeals, Docket No. 2347. 

The facts, as set forth in the Board’s decision denying your appeal, 
have not been disputed. The solicitation for the subject contract was 
issued on August 22, 1966, and requested bids for repair and improve- 
ment work at the GSA-DMS Depot, Topeka, Kansas, as shown on 
Drawing Nos. 27-23 and 27-24 and as otherwise specified. Amend- 
ment No. 2 to the invitation was issued on September 6 which ex- 
tended the bid opening date to September 23 and provided, in part, 
that another amendment changing the scope of the work would issue 
in approximately 8 days. Amendment No. 3 was issued on September 
13 and deleted the initial drawings provided with the solicitation 
under paragraph 2-01 of the specifications, and replaced them with 


Drawing Nos. 27-23A and 27-24A. Bids were opened as scheduled 
on September 23 and you were awarded a contract on October 19, 


1966, in the amount of $24,703. 

Your claim is for $1,301 as compensation for removing and replac- 
ing approximately 30 feet of concrete dock (complete with foundation 
piers, etc., as shown on Drawing No. 27-24A), adjacent to door No. 
29 of warehouse S-102, which work was performed at the direction 
of the Government but does not appear to have been considered in 
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the computation of your bid. GSA recognizes the validity of your 
claim with respect to the cost of installing the four foundation piers 
involved but denies any additional liability for the cost of removing 
and replacing the concrete slab. Payment is requested on the basis 
that the drawings furnished with Amendment No. 3 were ambiguous 
with respect to the disputed concrete replacement work, and that 
under the circumstances you were not negligent, but were justified, 
in failing to include this work in your computations. Moreover, it is 
your position that the Government should have, but did not, identify 
on the face of the substituted drawings, or otherwise, wherein those 
drawings differed from the original drawings. 

The initial Drawing No. 27-23, called for the removal and replace- 
ment of a portion of the existing concrete slab adjacent to warehouse 
S-102 for a total of 320 feet. The initial Drawing No. 27-24 included 
a section entitled “PARTIAL FOUNDATION & PIER PLAN” 
which showed support piers (previously nonexisting) at 8 foot inter- 
vals beneath the 320 feet of concrete slab required to be replaced 
at warehouse S-102. 

The superseding Drawing No. 27-23A showed an increased length 
of concrete slab to be removed and replaced at warehouse S-102, ex- 
tending it to a point ten feet beyond door No. 29, and indicating a 
total distance of 350 feet (plus or minus). The figure “350’ 0’° +” 
is set forth clearly on the section of that drawing showing the dock 
area wherein the concrete was required to be replaced, and the addition 
is included in the hatch marks on the drawing depicting the concrete 
replacement areas. The hatch-mark legend on the drawing carries the 
identification “Concrete to be replaced,” and there also appears on 
drawing 23A just above the hatch-mark area the note “Extend new 
cone dock 10’-0’’ beyond door No. 29,” whereas drawing 23 con- 
tained no such note but showed replacement of concrete dock for 320 
feet-0 inches to a point beyond door No. 28 but not extending to door 
No. 29. Superseding Drawing No. 27-24A made no change in the 
above-mentioned pier and foundation work, or the line at the end 
thereof, shown on Drawing No. 27-24. The Board found no dispute as 
to the clarity of the requirement in Drawing No. 27-23A for 350 feet 
of slab replacement, and you state that you overlooked the increased 
requirement inasmuch as you prepared your bid mainly by using 
the more detailed Drawing No. 27-24A which showed foundation 
work for only 320 feet of slab replacement. 

It appears, therefore, that under the original drawings the piers and 
foundation work were specified along the full length of the portion 
of concrete slab scheduled for replacement. However, while drawing 
No. 23A showed an extension of the requirement for slab replacement to 
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approximately 350 feet, Drawing Ne. 24A did not show any increase in 
the requirements for piers. Subsequently, you were ordered to place 
additional piers under the additional 30 feet of replaced concrete slab 
in dispute. The Government recognizes the additional piers as extra 
work not covered by the contract, and is prepared to negotiate an 
equitable adjustment for the cost thereof. Your claim, however, is 
for the entire cost of the additional 30 feet of concrete dock and piers - 
and foundation, and your appeal to the Board was from the con- 
tracting officer’s rejection of your claim for the 30 feet of dock. The 
Board held that Drawing No. 27-23A clearly required the removal and 
replacement of 350 feet of concrete dock, and that there was no am- 
biguity in the contract documents as it was equally clear that Drawing 
No, 27-24A required piers for only 320 feet of the dock. Accordingly, 
since the Board did not find any basis for relief, it denied the appeal 
of your claim for additional compensation for the 30 feet of concrete 
dock. 

You argued in your briefs before the Board that your failure to 
observe the additional length of concrete slab to be replaced accord- 
ing to Drawing No. 27-23A stemmed from and is justified by the fact 
that Drawing No. 27-24A, the detailed drawing from which the dock 
construction was computed and performed, showed only 320 feet 
of both dock and foundation piers. It was submitted that since the 
Government intended to replace an additional 30 feet of concrete dock, 
it should also have included four additional supporting piers on 
Drawing No. 27-24A, and it erred in not correcting that drawing. You 
explained that you failed to notice the substitution of a “5” on Draw- 
ing No. 27-23A for the “2” shown on Drawing No. 27-23, increasing 
the dimensions for the length of concrete slab to be replaced from 
320 feet to 350 feet, and that your attention was not directed to that 
change either by Amendment No. 3 or by a note on Drawing No. 27- 
23A. You also contended that even though Drawing No. 27-23A 
provided that the concrete slab was to be replaced ten feet beyond 
warehouse door No. 29, calculations could not be based on that state- 
ment since dimensions were not given as to the door’s location. 

In addition to not observing the substitution of a “5” for the “2” 
it appears that you also failed to observe the addition of the symbol 
“+, Contrary to your contention that calculations could not be 
based on the provisions for concrete replacement to ten feet beyond 
door No. 29, inasmuch as no distance was shown for the door, these re- 
visions changed the requirements for the dock slab replacement from 
an exact measurement to the existing distance between the building 
line at the ramp and a point ten feet beyond door No. 29. The 350 feet 
(plus or minus) shown on Drawing No. 27-23A, was an approxima- 
tion of that distance. It is also to be observed that all of the drawings 
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included the admonition “NOTE ALL. MEASUREMENTS must 
be verified at the building by the contractor.” 

In our opinion your contention, that you were not negligent, but 
justified, in relying on Drawing No. 27-24A in your computations 
of the concrete replacement work for the dock, is not valid. As stated 
by the Board, Drawing No. 27-24A does not designate the length of 
the concrete dock to be removed and replaced. The “General Notes” 
on that drawing specifically advises bidders, under the caption “Dock 
Repairs,” to see Drawing No. 27-23 for location of dock repairs, and to 
remove existing dock and ramp as shown on Drawing No. 27-28. Al- 
though the “A” was not included in these and other references to 
Drawing No. 27-23A on Drawing No. 27-24A, the record does not 
indicate that you believed Drawing No. 27-23 (which shows 320 feet 
of dock slab replacement) to be still in effect or that you were misled 
in any manner by such omissions. The “A” was also omitted in the 
references on Drawing No. 27-23A to Drawing No. 27-24A. In addi- 
tion, since all drawings were part and parcel of this contract the 
proper standard of interpretation is the meaning that would reason- 
ably be attached to the documents as a whole, and where two draw- 
ings are pertinent, neither may be relied upon to the exclusion of the 
other. Hol-Gar Manufacturing Corp. v. United States, 169 Ct. Cl. 384 
(1965) ; John McShain, Inc. & John McShain v. United States, 97 Ct. 
Cl. 493 (1942). 

With respect to your contention that the contracting agency should 
have separately and specifically identified, either on the face of Draw- 
ing Nos. 27-23A and 27-24A or otherwise, each of the revisions which 
had been incorporated into those drawings, we are aware of no stat- 
ute or regulation which imposes such an obligation. While you pre- 
sented evidence before the Board which appears to have been di- 
rected to establishing a custom and usage to that effect in issuing 
Government drawings, the contracting officer denies that such a 
practice exists in GSA, and we note that none of the drawings you sub- 
mitted to illustrate this point was issued by GSA. Additionally, we 
note that each of the drawings you submitted to illustrate this point 
was imprinted with informational block forms which included spaces 
for the insertion of descriptions of the revisions incorporated into 
the drawing, whereas no similar imprints were included on Drawing 
Nos. 27-23A and 27-24A. Finally, it would appear that your argu- 
ment is directed to the existence of a practice when a drawing is is- 
sued which revises an existing drawing, whereas we are constrained 
to agree with the position of the contracting officer that under the 
terms of the subject amendment Drawing Nos. 27-23A and 27-24A 
must be viewed as drawings which replaced, and were to be substi- 
tuted in toto for, Nos. 27-23 and 27-24. While you have invited our 
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attention to the provisions of FPR 1-2.207(b) (3), which require 
amendments to clearly state the changes made in the invitation, we 
construe that requirement as met in the instant case by the advice that 
Drawing Nos. 27-23A and 27-24A replaced 27-23 and 27-24. We there- 
fore find no justification, in the Government’s failure to specifically 
identify all differences between Drawing Nos. 27-23 and 27-23A, 
for your failure to thoroughly examine Drawing No. 27-23A and 
compute your bid price on the slab work as shown thereon. 

For the reasons stated we find no ambiguity in the contract re- 
quirement for removal and replacement of 350 feet of concrete, slab, 
and we therefore do not consider the decisions relative to ambiguous 
drawings which you have cited, including those discussed in your 
letters of June 5 and 8, 1970, as controlling. We must therefore con- 
clude that as a matter of law the denial of your claim for the cost 
of construction of 30 feet of such slab was correct. 

The documents enclosed with your correspondence are returned 
as requested. 


[ B-168629 J 


Bids—Two-Step Procurement—Technical Proposals—Qualifica- 
tion Requirements 


The “Bidder’s Technical Qualification Clause” included in the specifications 
contained in a Letter Request for Technical Proposals, issued as the first step 
of a two-step formally advertised procurement, that stipulated technical pro- 
posals would be accepted only from “those contractors who have manufactured 
and can demonstrate at an operating airfield a Solid State Conventional In- 
strument Landing System” due to the unique problems involved in adapting 
a two-frequency localizer to the system—considered engineering and not de- 
velopment work—was not restrictive of competition because one bidder could 
not meet the minimum requirements of the procurement, and the contracting 
agency’s determination of its needs is not questionable in the absence of dem- 
onstrated fraud or clearly capricious action. 


Bids—Two-Step Procurement—Use Basis 


The utilization of commercially available components to meet the requirements 
for an Instrument Landing System stated in a Letter Request for Technical 
Proposals, issued as the first-step of a two-step advertised procurement, and to 
adapt a two-frequency localizer to the system, does not make the use of the two- 
step procurement method improper as the items used were not the “off-the-shelf” 
items that can be stated sufficiently definite in specifications to permit full and 
free competition without the technical evaluations contemplated by paragraph 
2-602(a)(1) of the Armed Services Procurement Regulation regarding two- 
step procurement as neither the precise system nor the localizer to be adapted 
were available commercially. Furthermore, the more conventional form of 
advertising would delay delivery, and 10 U.S.C. 2304(a) requires a method of 
formal advertising instead of negotiation when feasible and practicable. 


Bids—Multi-Year—Urgency of Procurement 


Neither the anticipation by a manufacturer found nonresponsive to the “Bid- 
der’s Technical Qualification Clause” contained in the first step of a two-step 
multi-year procurement for an Instrument Landing System that it could meet 
the criteria of the clause at an unspecified future date, nor the urgency of the 
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procurement warrants cancellation of the multi-year procurement and the 
reissuance of the invitation for the first year’s requirements. There is no as- 
surance the manufacturer will qualify in time for the first year’s requirements, 
and the fact that a procurement is urgently needed does not necessarily mean 
a multi-year procurement is inappropriate, and particularly where the use of 
the multi-year technique appears to offer more timely delivery than separate 
single-year contracts. 


To Sellers, Conner & Cuneo, June 19, 1970: 

Reference is made to letters dated December 10, 1969, and Febru- 
ary 17, 1970, from AIL Division of Cutler-Hammer, Incorporated 
(AIL) and to your letters of March 16 and May 15, 1970, in behalf 
of AIL, protesting as unduly restrictive the specifications of Letter 
Request for Technical Proposals No, F33657-70-R-0166 (LRTP- 
0166) issued by Headquarters, Aeronautical Systems Division, 
Wright-Patterson Air Force Base, Ohio. 

LRTP-0166, issued to six firms on October 9, 1969, as the first step 
of a two-step formally advertised procurement requested technical 
proposals for 63 solid-state Instrument Landing Systems (ILS). 
Paragraph 3 of the solicitation provided : 

8. This procurement will be accomplished in two distinct steps: (1) solicita- 
tion, submission and evaluation of detailed technical proposals W/THOUT 
PRICING to determine acceptability of the products offered, and (2) issuance 
of a formal Invitation for Bids ONLY to those firms having acceptable technical 


proposals. Bidders who cannot comply with the attached Bidders Qualification 
Clause should not submit a Technical Proposal. 


BIDDERS TECHNICAL QUALIFICATION. CLAUSE 
SOLID STATE INSTRUMENT LANDING SYSTEM 


Technical proposals will be accepted only from those contractors who have 
manufactured and can demonstrate at an operating airfield a Solid State Conven- 
tional Instrument Landing System. The system must be comprised of at least 
the following components: A two-frequency (capture effect), dual equipment 
VHF localizer station; a single-frequency, dual equipment UHF glideslope 
station; and a VHF marker beacon station. The system must have successfully 
passed a flight check for Category I signal quality conducted by the FAA or other 
International Civil Aviation Organization recognized flight checking agency. 
Inspection of such a system by the Goyernment will be conducted by Government 
engineers and Technicians. The inspection will be part of the evaluation of tech- 
nical proposals. Further information on the arrangement for such an inspection 
is contained in Attachment Nr. 1. 


By letter of October 24, 1969, AIL requested a waiver of the require- 
ment that it “have manufactured and can demonstrate” a system 
which included a two-frequency (capture effect) localizer station. The 
request was denied by the Air Force on November 5, 1969. On Novem- 
ber 20, 1969, AIL formally protested to the Air Force against this 
requirement. In denying AIL’s protest on December 1, 1969, the Air 
Force replied : 


Were the Air Force to remove any of the provisions of this clause, there would 
be no assurance that the desired systems would be received. In fact, the contract 
might become a development contract rather than a contract for the purchase of 
a modified commercial equipment. 


* 
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On December 10, 1969, AIL protested to our Office contending, as it 
had contended to the Air Force, that the “Bidders Technical Qualifi- 
cation Clause” unnecessarily restricted competition. It is the position 
of AIL that the techniques for producing a two-frequency (capture 
effect) localizer are well-developed and commonly accomplished. Al- 
though AIL cannot satisfy the requirement that it “have manufactured 
and can demonstrate” such a lovalizer, AIL asserts that it can provide 
the equipment desired within the contract schedule. Thus, AIL views 
the qualification clause as a technically invalid requirement which has 
needlessly restricted competition to two or three firms, only one of 
which is American. 

An ILS consists of three subsystems : a glideslope station ; a localizer 
station and marker beacons. A glideslope station provides vertical 
guidance to an aircraft during its landing approach. The localizer 
station provides lateral or horizontal guidance to the aircraft and 
the marker beacons serve as “checkpoints” for the approach to the air- 
field. Additionally, a monitor system which samples the guidance sig- 
nal, upon detecting a fault in the signal, takes appropriate action such 
as providing an alarm in the control tower or switching a system to a 
redundant unit. The systems currently in use by the Air Force are 15 
years old and are in “Performance Category I.” A Category I ILS is 
capable of safely guiding an aircraft to a decision height of 200 feet, 
at which the landing is aborted if the pilot cannot see the runway. 
Since Category I systems were deemed inadequate for use with the 
C-5A and C-141 aircraft, the instant procurement was initiated for 
Category II systems, which can guide aircraft to a decision height of 
100 feet. 

The Air Force also made the determination, with which AIL 
agrees; that the accuracy of the ILS would be increased if a two- 
frequency (capture effect) localizer were used instead of the less 
sophisticated single frequency localizer. However, AIL disagrees with 
the necessity for the further requirement of the Air Force that pros- 
pective bidders must have manufactured and must demonstrate an 
operating ILS system which includes a two-frequency localizer. The 
Federal Aviation Administration, with which this procurement was 
coordinated, advised the Air Force with regard to the demonstration 
requirement : 

Past experience has clearly demonstrated that the main problems (neglecting 
the siting) in an ILS are not in achieving individual unit performance, but in 
achieving overall system performance and stability. The most difficult potential 
problems such as improper antenna patterns, inadequate monitor response, un- 
stable monitor indications under rain conditions, and rf leakage can only be 


observed with the signals being radiated and picked up by the monitor system 
and by flight inspection aircraft. 

Recent Federal Aviation Administration experiences in ILS procurement are 
associated with several contracts for Low Cost ILS equipment, specifically 
directed toward Category I performance. While we recognize that Category Il 
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requirements are far more stringent, we believe our experience with Category I 
systems is in many ways representative. We currently have three active con- 
tracts for production quantities of ILS. All are for complete systems and one 
includes contractor installation (turnkey ). 

The first contract to be awarded was to Wilcox for 19 complete systems and 
11 additional partial systems consisting of Localizer and Markers. The contract 
was awarded on 30 April 1968 with initial delivery specified to be eight months 
after award. Delays by the contractor delayed delivery until September 1969 
when the first system was delivered to Tampa, Florida for FAA acceptance flight 
testing. Although the electronie equipment “looks good” and apparently meets 
the required performance, the localizer signal as measured in flight has as yet 
unexplained difficulties and the system is not yet accepted. We do not know the 
extent of modification necessary to correct the deficiencies which could not have 
been determined in any manner except by an installed system flown by a flight 
inspection aircraft. 

A second contract was awarded on 19 February 1969 to AIL for 10 “Turnkey” 
instrument landing systems with the first installation, in September 1969. These 
systems are commercial quality systems not built to normal government specifi- 
cations, but are required to meet ICAO Category I performance, Although initial 
delivery was essentially on schedule the installations have had continuing prob- 
lems which are associated with both the equipment and the system integration. 
The field installations have shown the necessity for design changes to achieve 
the desired performance. 

Our third contract was awarded to AIL on 30 June 1969 and is for 99 systems 
with delivery starting September 1970, These systems are built to FAA speci- 
fications, covering Category I performance requirements. It is still too early in 
the contract to predict any problems; however, it should be noted that 14 months 
are scheduled to obtain the first delivery. 

From the above, we believe that in order to have any hope of achieving an 
early delivery for Category II systems, the bid requirement for a field demon- 
stration of systems meeting at least Category I requirement is valid. 

In addition, there is reason to believe that a two frequency localizer, espe- 
gially if operated on the quadrature principle, may present unique problems 
and therefore, demonstration of such a system would be advantageous. 


The Air Force initially contemplated purchasing solid-state Cate- 
gory IT systems with two-frequency localizers from firms which had 
manufactured and could demonstrate such systems. This approach 
was rejected as too restrictive since only two foreign firms, and no 
American firms, could meet such requirements. Instead, the Air Force 
concluded that a Category I system with two-frequency localizer 
would be upgraded to Category IT performance through modification 
of the monitoring system. The requirement for the prior manufacture 
and demonstration of such a system was incorporated into the “Bid- 
ders Technical Qualification Clause.” AIL submitted a technical pro- 
posal and demonstrated an ILS of its manufacture. By letter of Feb- 
ruary 10; 1970, the Air Force informed AIL -that its proposal was 
considered nonresponsive since the localizer which was demonstrated 
was not of the capture effect type. 

The initial administrative report of the Air Force, dated February 
25,1970, asserted : 

Since the Air Force is not permitted to develop ILS systems [under the Fed- 
eral Aviation Act of 1958, 72 Stat. 781 (codified in scattered sections of 49 U.S.C.) } 
it was decided to rely on industry development efforts over the past 15 years 
and purchase an ILS from one of the sources presently marketing a solid state, 


Category I ILS with dual frequency localizer. This would insure that no devel- 
opment work would be required on the basic ILS and only the monitor system 
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would need to be modified to upgrade an existing product to achieve Category I 
performance, 


Your letter of March 16, 1970, responding to the administrative 
report, contended that the techniques for producing a two-frequency 
localizer are “a well developed technology that is fully understood 
and commonly accomplished.” You maintained that the manufacture 
of this equipment required design engineering effort rather than 
development. We requested the Air Force to comment upon your letter, 
and in a supplemental report dated April 27, 1970, that Department 
stated : 


Although differing in language, we agree that the instant procurement action 
does not involve “development” as normally understood or defined in AFM 11-1. It 
does require application of qualified design engineering to produce an operating 
system from existing state-of-the-art components to achieve a stated level of 
performance. 


* . * * . * * 

The repeated implication [of your March 16 letter] is that “develop” is con- 
nected with the conception of an entirely new principle or technology, while 
“design” refers to hardware implementation of a known technology. In thig 
sense, the distinction becomes academic when applied to the present procure- 
ment. All the technologies in question are then “developed.” Capture effect 
(dual-frequency) localizer generating and radiating systems have been operating 
for many years; USAF’s present AM/MRN-7 uses this principle. Integral moni- 
toring of the type specified in this procurement is in fact being used by Thomson 
CSF (France) and by Standard Telephone and Cable’s Sydney, Australia sub- 
sidiary. Far-field localizer monitors are in operation on a test basis in many 
installations, and are being procured by FAA on a production basis. * * * 

On the present record, we must conclude that the Air Force no 
longer maintains that a development effort would be required of new 
producers of two-frequency localizer stations. It thus appears that 
the inclusion of the “Bidders Technical Qualification Clause” may not 
be justified as being necessary to prevent the Air Force from entering 
into a development contract prohibited by the Federal Aviation Act 
of 1958. 

However, even if the effort required is characterized as design engi- 
neering, rather than development, there remains a substantial disagree- 
ment between AIL and the Air Force concerning the extent of the 
effort required and the necessity for the demonstration of a dual 
frequency capture effect ILS. You maintain that there is no require- 
ment for a unique or novel localizer antenna design, and you advise 
that AIL is currently under contract to the Canadian Government 
to design and demonstrate an ILS which apparently will meet the 
requirements of the “Bidders Technical Qualification Clause” of 
LRTP-0166. Although the Canadian system will not be completed 
within the time permitted by the instant procurement, AIL asserts 
that its experience with the Canadian contract will enable it to pro- 
duce a design which will meet the requirements of the Air Force. 
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The Air Force observes that although the various features of this 
equipment have been developed on a piecemeal basis, all the features 
are not available from one source, and the monitoring techniques re- 
quired have not been previously integrated around one basic ILS 
system. In regard to the basic generating and radiating system, the 
Air Force determined that due to the interaction between an ILS 
and its physical environment, the only way to determine whether a 
bidder had an operable system of the dual frequency type desired 
was to require that he demonstrate such a system in actual operation. 
The instant procurement also required monitors more reliable and 
sophisticated than those available with any existing commercial ILS. 
Some minor modifications were also required in the peripheral com- 
ponents such as shelters and air conditioners. 

The reported experience of the FAA indicates that even in the 
case of less sophisticated systems deficiencies in operation, particu- 
larly with respect to the localizer signal, have been encountered 
which could not have been determined in any manner except by test- 
ing of an installed system by flight inspection, and which require some 
measure of design modification. In the light of this, and of the further 
opinion expressed by the Chief of FAA’s Approach and Landing 
Branch, that there is reason to believe that a two frequency localizer 
may present unique problems, we do not feel that we would be justi- 
fied in objecting to the Air Force’s conclusion that proposals would 
be accepted only from offerors who had produced and could demon- 
strate a system including a dual frequency capture effect localizer. 

It is the long-established policy of our Office to accept an agency’s 
determination of its needs, and such determinations will not be ques- 
tioned by our Office in the absence of demonstrated fraud or clearly 
capricious action. 17 Comp. Gen. 554 (1938). While we object to the 
use of specifications which we consider to be unduly restrictive of com- 
petition, the fact that a particular bidder may be unable to meet the 
minimum requirements for supplying the Government’s needs is not 
sufficient to warrant a conclusion that the specifications are unduly 
restrictive. 33 Comp. Gen. 586 (1954) ; 30 Comp. Gen. 368 (1951). 

For the reasons stated, your protest is denied insofar as it is based 
upon the inclusion of the “Bidders Technical Qualification Clause” 
in LRTP-0166. 

The Procurement Policy and Management Division, Aeronautical 
Systems Division, in approving the use of the qualification clause, 
referred to the procurement as one for “an off-the-shelf commercial 
ILS system.” You contend that if this statement is accurate it was 
improper to have used two-step formal advertising, because the 
specifications for an “off-the-shelf” item would be sufficiently definite 
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to permit full and free competition without technical evaluation. 
Thus, the requirements of Armed Services Procurement Regulation 
(ASPR) 2-502(a) (1) for two-step formal advertising were not met 
and conventional formal advertising should have been used. 

It is the administrative position that two-step formal advertising 
was used because the procurement contemplated various possible com- 
binations of components into various possible system configurations 
resulting in differing operation and performance which had not been 
demonstrated by any firm at the time the solicitation was issued. It 
appears that the systems being procured will utilize commercially 
available components which are capable of being modified to meet Air 
Force requirements, but the precise systems being procured are not 
commercially available as “off-the-shelf” items. This is particularly 
true with respect to the localizer monitoring system, which has never 
been incorporated into an operating installation in the form specified 
by the Air Force. It was the judgment of the Air Force that the delay 
in delivery from less experienced sources fabricating a new design 
under conventional formal advertising might exceed the additional 
time required for the two-step method. It is true, as you point out, that 
the second step invitation for bids was issued on May 1, 1970, instead 
of late February 1970 as originally planned. It should be borne in 
mind, however, that the issuance of the second step invitation, as well 
as the opening of bids thereunder, was delayed pending possible 
resolution by our Office of your protest. The Air Force also chose 
a method of formal advertising instead of negotiation in view of 
the requirement of 10 U.S.C. 2304(a) that formal advertising be used 
“in all cases in which the use of such method is feasible and practicable 
under existing conditions and circumstances.” While you agree with 
this principle, you reassert that the maximum competition con- 
templated by two-step formal advertising was not obtained in this 
procurement. In this regard, we have concluded that the required 
bidder qualifications cannot be considered to be arbitrary or unrea- 
sonable, and competition therefore was not unduly restricted. In view 
of the above, we find no legal basis for objecting to the use of two-step 
formal advertising in this procurement. 

Finally, you maintain that the Air Force erred in procuring the 
ILS equipment on a multi-year basis. Your letter of May 15, 1970, 
states: 

* * * ATL has just learned upon issuance of the IFB May 1, 1970, that the 
present procurement is a 3-year multi-year procurement. 

While the implication of this statement is that the multi-year nature 
of the procurement was not disclosed to prospective contractors until 
the second step invitation was issued, LRTP —0166, which was issued 


on October 9, 1969, provides in paragraph 4 thereof: 
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It is contemplated that the proposed procurement will be a multi-year 
( FY-—-70—-71-72) procurement pursuant to ASPR 1-322. 


This provision, which immediately follows the “Bidders Technical 
Qualification Clause,” (the principal object of your protest) appears 


in the copy of the letter request which was among the enclosures 
to AIL’s initial letter to our Office dated December 10, 1969. Since 
the first step solicitation clearly informed bidders of the multi-year 
character of the procurement, we believe that it would have been 
appropriate for any objections thereto to have been stated more 
promptly. 

You contend that as a result of its Canadian contract, AIL antici- 
pates being able to meet the criteria of the “Bidders Technical 
Qualification Clause,” and thus to be eligible to bid on the Air Force 
requirements for Fiscal Years 1971 and 1972, if they were to be open 
to competitive procurement. Therefore, you request that if our Office 
determines the qualification clause is not objectionable, that we direct 
cancellation of the second step invitation and require the issuance of 
an invitation limited to the first year’s requirements. 

There is no indication that your assertion that AIL will meet the 
requirements of the qualifications clause in time for a Fiscal Year 
1971 procurement is made in anything but good faith. However, such 
qualification is not assured, and we do not believe that we would be 
warranted in disturbing the instant procurement on the basis that on 


an unspecified future date, ATL may be in a position to compete. Cf. 
40 Comp. Gen. 35, 38 (1960) ; 36 Comp. Gen. 809, 813 (1957). 
You have also made the following argument: 


* * * it 1s pointed out that in a similar factual situation to the present one, 
the Comptroller General, in Comptroller General’s Decision B-—167386 (unpub- 
lished), expressed the view that despite the urgency of the need for an ILS 
system, a multi-year procurement contract should be cancelled upon evidence 
showing that negotiations with a bidder after due date for the Request for 
Proposals resulted in a multi-year procurement contract, and that negotiations 
should have been opened up to other bidders. Such procedural error justified 
cancellation of the multi-year procurement contract. By analogy, and although 
no contract has been awarded here, AIL asserts that the inconsistency between 
the Air Force arguments of urgent delivery requirements in attempts to justify 
the Technical Qualification Clause, while at the same time promulgating multi- 
year procurements of the ILS system is so patent as to require cancellation of 
the multi-year method of procurement in this instance unless the restrictive 
Technical Qualification Clause requirement is removed to permit otherwise quali- 
fied bidders to bid on such procurement. [Italic supplied.] 


Your discussion implies that in our decision of December 22, 1969, 49 
Comp. Gen. 402, our Office directed cancellation of a multi-year con- 
tract which resulted from improper procurement procedures. Our con- 
clusion in that decision, however, was as follows: 

We are not unmindful of the urgency of the need for the systcms now under 
contract with AIL. Nor can we ignore the possible financial consequences of a 
cancellation of the AIL contract. But for these considerations it is our view that 


the contract with AIL should be cancelled, and further negotiations conducted 
with both Wilcox and AIL. We believe an effort should be made by your agency, 
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under your authority to negotiate this procurement, to rectify the procedural 
errors made, and to reach some agreement between yourselves, AIL, and Wilcox 
which will best serve the interests of the ‘Government in securing the most 
expeditious and economical delivery of the systems needed. 

If such agreement cannot be reached, we request that you furnish us an esti- 
mate of costs chargeable to the Government in the event of cancellation of the 
AIL contract both in whole and as to the 46 units covered by the second year 
of the contract. [Italic supplied. ] 

The contract involved in our decision 49 Comp. Gen. 402 was not 
canceled “despite” the urgent need for the systems. Rather, the urgency 
of the need for the equipment weighed against cancellation. This con- 
tract, which is held by your client AIL, has not been canceled, although 
our latest information is that the agreement suggested by our decision 
of December 22, 1969, has not as yet been reached. 

Moreover, multi-year procurement may not necessarily be inappro- 
priate for urgently needed items, Paragraph 2 of LRTP-0166 stated 
in regard to the Government’s probable delivery requirements: 


Deliveries will begin 330 days after award at the rate of 4 each per month and 
continue at that rate until deliveries are complete. 


Thus, it was anticipated that even those firms which met the “Bidders 
Technical Qualification Clause” would not commence delivery until 
approximately 11 months after award. It logically follows that similar 
delays in delivery would occur with new contractors, such as AIL, 
under future 1-year contracts. Therefore, the multi-year technique 


appears to offer more timely delivery than separate single-year con- 
tracts. In light of these considerations, we do not find the use of multi- 
year procurement improper. 

Accordingly, your protest is denied. 


[ B-169476 J 


Defense Department—Teachers Employed in Overseas Areas— 
Leaves of Absence 


The grant of leave without pay (LWOP) for approximately one year to overseas 
school teachers to return to the United States to study in an accredited college 
or university in furtherance of their professional growth may be authorized 
under 5 U.S.C. 5728, if the requirements of the statute for the completion of 
prescribed tours of duty and the execution of renewal agreements are complied 
with, and the Government may assume the expense of household effects storage 
for the period of the LWOP pursuant to 5 U.S.C. 5726, upon determination the 
storage is in the public interest or is appropriate for reasons of economy, with 
provision for recoupment of the expenses paid should a teacher fail to return 
to the overseas post upon expiration of the LWOP, and may pay the cost of the 
round-trip travel for teachers and their dependents under the authority in 5 
U.S.C. 5728, providing for the taking of leave. 


To the Assistant Secretary of the Navy, June 22, 1970: 


Your letter of March 18, 1970, states in effect that the Department 
of Defense is contemplating the adoption of a program of granting 
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leave without pay for approximately 1 year to overseas school teachers 
so they can return to the United States to study in an accredited college 
or university in furtherance of their professional growth. 

In connection with such program questions have arisen as to (1) 
whether their household effects may be stored at Government expense 
during the period of absence without pay and (2) whether round-trip 
travel at Government expense may be authorized for the teachers and 
their dependents. 

Concerning the storage question, you refer to 20 U.S.C. 905 (derived 
from the act of July 17, 1959), and the applicable regulations of the 
Department of Defense and Bureau of the Budget which specifically 
authorize storage of household effects of teachers during the summer 
recess period when at the end of the school year they agree in writing 
to serve the next school year. Also, you refer to section 6.7a(2) of 
Bureau of the Budget Circular No. A-56, Revised October 12, 1966, 
which quotes the statutory conditions for entitlement to storage 
and related transportation expenses of household goods and personal 
effects of employees assigned ‘to permanent duty stations outside the 
continental United States. Such statutory conditions as set forth in 
5 U.S.C. 5726 are as follows: 


(1) the duty station is one to which he cannot take or at which he is unable 
to use his household goods and personal effects; or 

(2) the head of the agency concerned authorizes storage of the household 
goods and personal effects in the public interest or for reasons of economy. 

We assume from your letter that it is desired to make a determina- 
tion under condition (2) quoted above but doubt exists whether this 
provision would be applicable in view of the specific authorization 
contained in 20 U.S.C. 905 which limits storage of household effects 
of overseas teachers to the summer recess period. 

The quoted provisions of 5 U.S.C. 5726 above were derived from 
the act of September 6, 1960, 74 Stat. 796, amending the Administra- 
tive Expenses Act of 1946, as amended. The enactment date of such 
amendment was subsequent to the act of July 17, 1959, 20 U.S.C. 905. 
Moreover, the 1960 amendment is genera] in its application and clearly 
storage could be authorized under circumstances where a duty station 
outside the continental United States is one to which a teacher could 
not take or at which he could not use his effects. Our view is that the 
provisions of 20 U.S.C. 905 do not restrict the head of the agency in 
making a determination that storage of household effects for an over- 
seas teacher is in the public interest or is appropriate for reasons 
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of economy. Apparently, a determination of public interest in situa- 
tions such as here involved would be related to the recruitment of 
overseas teachers and to their obtaining desirable training for future 
assignments. And we assume consideration will be given to appropri- 
ate provision being made for recoupment by the United States of 
storage expenses paid in those instances where a teacher might fail to 
return to his overseas post upon expiration of his period of leave with- 
out pay. Accordingly, we see no objection to authorizing the storage 
under the circumstances described. 

Turning now to the question of round-trip travel at Government 
expense for the teachers granted leave without pay, it is indicated 
that as a condition to the Government paying such expenses the teach- 
ers would be required to execute renewal transportation agreements 
prior to departure similar to the normal situations where teachers are 
returning to the United States for the purpose of taking leave after 
completion of prescribed tours of duty outside the United States (5 
U.S.C. 5728). 

We understand that ordinarily overseas teachers are authorized to 
return on leave (leave without pay) to the United States after comple- 
tion of 2-year tours of duty. However, you point out the directives 
of the Department of Defense permit round-trip travel at Govern- 
ment expense of teachers after the first school year for the purpose 
of attending an accredited college in a leave without pay status. Such 
travel is contingent upon teachers signing a renewal agreement for 
another 2-year period. 

The statute, 5 U.S.C. 5728, and the regulations issued thereunder 
contain no restrictions as to how much leave may be granted or whether 
it should be paid leave or leave without pay. As long as the require- 
ments of the statute as to completion of prescribed tours of duty and 
execution of renewal agreements are complied with, we see no reason 
why travel expenses may not be authorized for a reasonable grant of 
leave without pay, such as here. Actually the program for attending 
an accredited college during the summer recess is similar to the new 
proposal. 

Your questions are answered accordingly. 


[ B-169522 J 


Family Allowances—Separation—Necessitated by Military Duties 
Requirement 


An enlisted man serving overseas on an “all others” tour that entitled him 
to family separation allowances, type I and type II under 37 U.S.C. 427, when 
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divorced and ordered to pay alimony and to support his former wife and their 
minor child in her custody and remarried to another service member with whom 
he resides near his overseas station, is not entitled on the basis of separation 
from his child to either allowance and any payments on the basis of their sep- 
aration should be recovered. Although the child continues to be the member's 
dependent, their separation resulted from the divorce decree granting her cus- 
tody to the mother and not from his military duties, the requirement for entitle- 
ment to the type I allowance, and the type II allowance is not payable to the 
member as the former wife’s household is not subject to his management and 
control. 


To Major J. P. Barrow, Department of the Army, June 22, 1970: 

Further reference is made to your letter dated January 9, 1970, with 
enclosures, forwarded here by letter of March 24, 1970, from the Office 
of the Comptroller of the Army (Department of Defense Military 
Pay and Allowance Committee Number D.O. A-1074), in which you 
request an advance decision as to the propriety of payment of family 
separation allowance, type I and/or type II, to Sergeant Major Ben- 
jamin F., Seago, SSAN 25432-1418, 

Permanent change-of-station orders dated July 14, 1967, reassigned 
Sergeant Seago from Vietnam to Europe effective August 1, 1967, and 
indicated that he had elected to serve an “all others” tour, and that 
travel of dependents to the new duty station was not authorized. The 
file indicates that this 2-year tour of duty was later extended for 1 year 
with the original tour election continued in effect. 

The member was divorced from his wife, Genevia, by decree of the 
Superior Court, Whitfield County, Georgia, on September 9, 1968. 
He was ordered to pay alimony and support to his former wife, in 
addition to paying for the support of a minor child, Sharon Diane 
Seago. Custody of the child was awarded to Genevia Seago, with 
visitation rights granted to her former husband. To substantiate the 
payment of family separation allowances, on November 15, 1968, 
Sergeant Seago signed a statement to the effect that his dependents 
lived in Dalton, Georgia, and that their residence was subject to his 
management and control. 

The member is reported to have married another service member and 
apparently resides with her near his duty station, Chievres Air Base, 
APO New York 09088. Memorandum 210-3, Headquarters Command, 
United States Army Element, Supreme Headquarters Allied Powers 
Europe, dated October 15, 1969, indicates that suitable quarters do not 

exist at that station for members of Sergeant Seago’s rank. 

You say the question involved is the entitlement of family separa- 
tion allowance, type I and type II, when a member who was previously 
entitled to these allowances as a result of an obligation to furnish 
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support and/or a home for a dependent of his former marriage, mar- 
ries a female member of a uniformed service. 

You express the opinion that the current marriage has not altered 
Sergeant Seago’s prior obligation to furnish support and a home for 
the dependent child of his former marriage. Since the member con- 
tinues to be unaccompanied by this minor child who lives in the con- 
tinental United States, you say it appears that Rule 2, Table 3-3-1, 
and Rule 2, Table 3-8-4 of the Department of Defense Military Pay 
and Allowances Entitlements Manual would apply. However, since 
the regulations are not clear regarding this matter, you state that you 
have suspended Sergeant Seago’s entitlement to family separation 
allowances, pending our decision. You have enclosed a voucher for 
$372, dated January 13, 1970, for family separation allowances, type 
I and type II, for the period from September 27, through Decem- 
ber 31, 1969, which period presumably is after Sergeant Seago’s 
remarriage. 

Section 427(a), Title 37, United States Code, provides as follows: 
§ 427. Family Separation Allowance. 

(a) In addition to any allowance or per diem to which he otherwise may be 
entitled under this title, a member of a uniformed service with dependents who 
is on permanent duty outside of the United States, or in Alaska, is entitled to 
a monthly allowance equal to the basic allowance for quarters payable to a 
member without dependents in the same pay grade if— 

(1) the movement of his dependents to his permanent station or a place near 
that station is not authorized at the expense of the United States under section 
406 of this title and his dependents do not reside at or near that station; and 


(2) quarters of the United States or a housing facility under the jurisdiction 
of a uniformed service are not available for assignment to him. 


In decision B-161781, August 9, 1967, we said as follows: 


The legislative history pertaining to family separation allowance discloses 
that the purpose of the allowance authorized by section 427(a), title 37 U.S.C., 
is to compensate a member for the expense of procuring public quarters for 
himself during periods of enforced separation from his dependents, where Gov- 
ernment quarters are not available for assignment to him at his overseas station. 
Although it is not necessary that a member and his dependents reside together 
immediately prior to his transfer overseas in order to qualify for such allow- 
ance, it is our view that the allowance is not authorized if the family separation 
does not result from military orders. A family separation which is the result of 
a divorce decree which grants custody of a member’s minor children to his 
divorced wife, does not meet the requirement that the member is separated 
from his dependents as a result of military orders. See 43 Comp, Gen. 332-350 
(1963) ; 44 id, 572-574. (1965). 


The member’s duty to support his minor child, a dependent as de- 
fined in section 401, Title 37, United States Code, is unaffected by his 
subsequent remarriage. However, Sergeant Seago’s former wife was 
awarded custody of the child, and consequently, he was not entitled 
to have her live in his household. As the separation results from the 
divorce decree which granted custody to his former wife, and is not 
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caused by his military duties, the member is not entitled to family 
separation allowance, type I, in these circumstances. 

Section 427(b)(1), Title 37, United States Code, provides as 
follows: 


(b) Except in time of war or of national emergency hereafter declared by 
Congress, and in addition to any allowance or per diem to which he otherwise 
may be entitled under this title, including subsection (a) of this section, a 
member of a uniformed service with dependents (other than a member in pay 
grade E-1, E-2, E-3, or B-4 (4 years’ or less service)) who is entitled to a 
basie allowance for quarters is entitled to a monthly allowance equal to $30 if— 

(1) the movement of his dependents to his permanent station or a place near 
that station is not authorized at the expense of the United States under section 
406 of this title and his dependents do not reside at or near that station; 

The legislative history of section 427(b), Title 37, of the United 
States Code shows that the purpose of the legislation is to compensate 
a serviceman for the added household expenses that arise by reason 
of his separation from his dependents as a result of his military duty 
assignment. In view of the legislative history, we have held consist- 
ently that unless the record shows that the member is maintaining a 
household for his dependents subject to his management and control, 
so that the attendant liability and responsibility will rest on him, the 
$30 monthly family separation allowance is not payable. The resi- 
dence must. be the member’s and not that of someone else. 43 Comp. 
Gen. 332, 350 (1963), answer to question 23; 47 Comp. Gen. 431; éd. 
583 (1968) ; 48 Comp. Gen. 525 (1969). 

Sergeant Seago’s statement of November 15, 1968, completed at 
Chievres Air Base, APO New York 09088, indicated that his depend- 
ents in Dalton, Georgia, lived in a residence which was subject to 
his management and control. The divorce decree terminated the right 
and duty of the member to maintain a household for Genevia Seago, 
‘vho was no Jonger his wife, and for his child, the court having 
awarded custody of the child to her mother. As the court-ordered 
financial support provided by Sergeant Seago did not subject his 
former wife’s household to his management and control, and the 
separation of the member and his daughter was not caused by his 
military duties, there is no basis for the payment of family separation 
allowance, type IT. 

Paragraph 30311b, Department of Defense Military Pay and Al- 
lowances Entitlements Manual, appears clear in its statement that— 

Unless the records show otherwise, a member’s spouse and children are pre- 


sumed to be a part of his household. Do not consider a dependent as a part 
of a member’s household if: 


o * = * + * os 
(8) the sole ae am is a wife legally separated, a child in the legal custody 
of another person, * 
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There is no entitlement to family separation allowance, type I or 
type II, as a result of the member’s current marriage, as his wife 
presumably resides with him and is a service member. 

Consequently, Sergeant Seago was not entitled to family separation 
allowance, type I or type II, for the period covered by the voucher 
presented and it will be retained in this Office. 

The statements made in your letter indicate that it was the admin-~ 
istrative view that Sergeant Seago was entitled to family separation 
allowance, type I and type II, and that he was paid these allowances 
on account of his child from the date of his divorce until his remar- 
riage when payment was suspended. Presumably, that view was predi- 
cated on the fact that, as a member serving the all others tour, he 
was not entitled to transportation of dependents to his overseas duty 
station. 

If, however, the child was in the custody of her mother during that 
period, as provided by the divorce decree, it is our view that the sep- 
aration must be viewed as in fact resulting from the divorce decree, 
the type of tour which Sergeant Seago was serving no longer being 
material, and as explained above, he was not entitled to these allow- 
ances because of his separation from the child during such period. 
Therefore, any payments that were made on that basis were erroneous 
and should be recovered. 


[ B-169747 J 


Veterans Administration—Contracts—Medical Schools—Services 
of Medical Specialists 


To enable the Veterans Administration to obtain by contract the professional 
services of scarce medical specialists and thus avoid impairing the effectiveness 
of the authority in 38 U.S.C. 4117 to contract with medical schools and clinics 
for such services, the term “clinic” may be interpreted to include any medical 
organization which is capable of contracting for and furnishing medical special- 
ist services at Veterans Administration facilities, nor are the services of specialists 
who are not physicians precluded under section 4117, as nothing in the language 
or legislative history of the section requires the term “medical specialist” to be 
defined to encompass only physicians, and the term may be construed to include 
any professional or technician who performs specialist services related to pro- 
viding medical care and attention. 


To the Administrator, Veterans Administration, June 24, 1970: 

We refer to your letter of May 4, 1970, requesting our decision on 
two matters involving the contracting authority of the Veterans Ad- 
ministration under sections 213, 4114(a) (1) (B) and 4117 of Title 38, 
United States Code. 
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Your first question concerns section 4117 which provides: 


The Administrator may enter into contracts with medical schools and clinics 
to provide scarce medical specialist services at Veterans’ Administration facili- 
ties (including, but not limited to, services of radiologists, pathologists, and 
psychiatrists). 


You point out that neither the law (Public Law 89-785, approved 
November 7, 1966) nor the legislative history thereof contains a defini- 
tion of the term “clinic” or an indication of how that. term may have 
been understood and used by the Congress when enacting such pro- 
vision. You believe that a restrictive definition of the term “clinic”— 
@g., an institution equipped for diagnosis and treatment of outpa- 
tients—would defeat the objective of securing the personal services 
of scarce medical specialists to be performed at Veterans Administra- 
tion facilities. Therefore, you suggest that the term be defined to in- 
clude any organization which is capable of contracting for the furnish- 
ing of scarce medical specialist services. 

The purpose of section 4117 is to enable the Veterans Administra- 
tion to procure the services of medical specialists which, due to scarcity, 
otherwise would be difficult or impossible to obtain. Since a strict 
definition of the term “clinic,” as set forth in our example above, ap- 
parently would impair the effectiveness of such legislation, we believe 
that the term reasonably may be interpreted to include any medical 
organization which is capable of contracting for and furnishing the 
services in question. 

Your second inquiry concerns subsection 4114(a)(1)(B) of 38 
U.S.C. which provides: 


§ 4114. Temporary and part-time appointments; residencies and internships. 

(a)(1) The Administrator, upon the recommendation of the Chief Medical 
Director, may employ, without regard to civil service or classification laws, rules, 
or regulations— 


* * * * * * * 

(B) physicians, dentists, nurses, and other professional and technical per- 
sonnel on a fee basis. 

You question whether the authority granted under that subsection 
may be used in conjunction with the general contracting authority pro- 
vided by 38 U.S.C. 213 so as to permit the Veterans Administration to 
contract for the personal services of the professional and technical 
personnel referred to in subsection 4114(a) (1)(B). We understand 
that the primary reason for seeking such authority is to enable the 
Veterans Administration to obtain, by contract, the personal services 
of various scarce medical specialists who are not physicians. We under- 
stand that the Veterans Administration has assumed that the services 
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of specialists who are not physicians may not be procured under sec- 
tion 4117, discussed above. 

We find nothing in the language of section 4117 or the legislative 
history thereof which requires that the term “medical specialist” be 
defined to encompass only physicians. Rather, it is our opinion that the 
term may be construed as including any professional or technician who 
performs specialist services related to providing medical care and™ 
attention. Question 2 is answered accordingly. 


[ B-164515 J 


Compensation—Wage Board Employees—-Rates—Wage Surveys 
to Establish 


The Monroney Amendment providing for the administration of wage schedules 
under 5 U.S.C. 5841(c), in authorizing that when insufficient comparable posi- 
tions exist in private industry in a particular area to establish rates for Fed- 
eral positions, the rates shall be established in accordance with rates paid in the 
nearest wage area, permits the Civil Service Commission charged with the ad- 
ministration of the amendment considerable latitude in determining how the 
appropriate accord is to be accomplished. Therefore, the Commission’s changed 
interpretation of the amendment and its implementation by the use of wage data 
obtained outside a given area as though obtained within the given area to avoid 
the inequities that result from limiting the use of data to the classes of positions 
for which sought is acceptable. 


ca Chairman, United States Civil Service Commission, June 25, 

By letter of June 1, 1970, you requested our concurrence in regula- 
tions which the Civil Service Commission proposed to issue for the 
administration of wage schedules under 5 U.S.C. 5341(c) added by 
section 4 of Public Law 90-560, commonly referred to as the Monroney 
Amendment. 

You point out that although the statute has been in effect since 
October 12, 1968, the required regulations have not been issued and 
there has been no implementation of its provisions; that is, no wage 
schedules affected by the statute have been issued. 

After receipt of your letter, we received a letter from the Depart- 
ment of Defense on the subject of the proposed regulations. From 
information contained in the two letters it appears that there is a 
sharp difference of opinion between the Commission and the Depart- 
ment as to the appropriate rationale for implementing the provisions 
of the Monroney Amendment, from the standpoint both of legal 
requirements and practical consequences. 

The Amendment, 5 U.S.C. 5341(c), provides that : 


(c) When a wage survey is made for the purpose of establishing wage sched- 
ules for employees to whom this section applies, the agency or agencies making 
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the survey shall determine whether there exists in the wage survey area a suffi- 
cient number of comparable positions in private industry to establish wage 
schedules for the principal types of Federal positions for which the survey is 
made, The determination shall be in writing and shall take into consideration 
all relevant evidence, including evidence submitted by employee organizations 
recognized as representative of employees in the area. When it is determined 
that there is an insufficient number of comparable positions in private industry 
to establish such wage schedules, the agency or agencies making the survey 
shall establish rates for such positions in accordance with rates paid for posi- 
tions in private industry in the nearest wage area which is determined by the 
agency or agencies involved to be most similar in the nature of its population, 
employment, manpower, and industry to the wage area for which the survey is 
being made. The Civil Service Commission shall prescribe regulations necessary 
for the administration of this subsection. 


The basic question at issue is (1) whether the quoted provision 
either requires or permits wage data obtained outside of a given wage 
area to be used as though they were obtained within the given area or 
(2) whether such data obtained outside of an area may properly be 
used only for purposes of establishing wage rates for the classes of 
positions for which the data were sought. 

You state that the Commission initially assumed that the statute 
required the establishment of single-position rates identical with the 
“prevailing rate” for such positions in the outside area. However, upon 
reconsideration you have concluded that the second alternative posed 


above is erroneous and that the first is consistent with the intent of the 
statute. Commission instructions, at paragraph i(4) of Subchapter 


S-5, section 12, headed “Consideration of Wage Rates from Outside 
the Wage Survey Area,” FPM Supplement 532-1, reflected that initia] 
interpretation, as follows: 


(4) Addition to wage schedule. The out-of-area rates thus established are 
added to the regular wage schedule for the wage area under the heading, Out- 
of-Area-Rates, showing the rates and the series and grade levels to which 
applicable. 

The Department of Defense contends that this initial interpretation 
by the Commission correctly reflects the intent of the statute and that 


to change the interpretation at this date will pose serious problems in 
implementation and will prove costly. The Commission, however, in 


connection with the issuance of its formal implementing regulations 
has discarded its previously held views in the matter, and now is of 


the opinion that out-of-area “prevailing rates” should be included as 
part of the data used in arriving at the wage schedule in exactly the 
same manner as is done with the prevailing rates obtained in a single 
wage area. The proposed regulations reflect the Commission’s cur- 
rently held views. 

We understand from information presented by your office that if the 


present Commission instructions were applied in Oklahoma City, for 
example, an aircraft mechanic would receive approximately one dollar 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 875 


more an hour than for the same level of work elsewhere in Oklahoma 
City and 40 to 50 cents an hour more than an aircraft mechanic work- 
ing for the Federal Government in Tulsa, the area from which wage 
data was obtained. This occurs because the higher Tulsa rate would be 
applied directly in Oklahoma City but in Tulsa such rate would be 
used only as one datum along with many others bearing upon pay 
rates established in the local Tulsa area. It was because of such seem- 
ingly gross pay inequities that the Commission realized a different 
approach is desirable. 

Taking into account the fact that the Commission itself initially 
construed the statute in accordance with the views being put forth by 
the Department of Defense and recognizing that the legislative 
history contains ample apparent support for those views with little 
specifically in support of a contrary view, we would agree that the 
Department makes out a most persuasive case for concluding that the 
regulations being proposed by the Commission are contrary to law. 

However, for the reasons outlined below, we are not disposed toward 
concluding that the Commission—which has been directed to prescribe 
the regulations necessary for administration of the provisions in ques- 
tion—is without authority to issue the regulations as proposed. 

The setting of wage schedules is a complex detailed process and the 
specific overall procedures to be followed in their establishment is 
nowhere spelled out in the law. Two basic concepts are inherent in the 
provisions for administrative establishment of Federal employee wage 
schedules: (1) that Federal wages should be comparable to wages for 
similar types work being paid by private employers in the area cov- 
ered by a wage schedule, and (2) that there should be an orderly pro- 
gression of higher pay within the wage schedule for the increasing 
difficulty of tasks performed. 

While these general concepts may be precisely stated, there is no 
single precise manner in which accumulated wage data must, or indeed 
can, be utilized to achieve what might be termed the one proper result. 
In the final analysis the stated concepts seek fundamentally to provide 
for equitable treatment of Federal wage board employees. In utilizing 
collected wage data to establish a workable wage schedule, it is obvious 
that many compromises are required to arrive at a proper balance of 
operative factors. As the agency charged with the responsibility for 
prescribing regulations governing administration of the Monroney 
Amendment provisions, the Civil Service Commission is entitled to 
considerable latitude in determining what compromises are required 


and how they should be effected. 
The two procedures for dealing with out-of-area prevailing rates at 
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issue here are in themselves each a compromise with the basic concepts 
stated above. To pay a rate for a particular job in one area equivalent 
to the rate for that job in another area might well be, as shown by the 
Oklahoma City example mentioned above, a distortion of the local 
comparability desired. On the other hand, to use the outside rate in the 
computation of the local wage schedule may similarly distort the 
desired loca] comparability. 

We are not in a position to determine which of the distortions sug- 
gested is the least onerous. We are of the opinion, however, so long as 
the governing statute does not spell out the precise formula to be fol- 
lowed, that the Commission may properly make the choice. 

The statute with respect to this issue provides for two things. First, 
it authorizes where necessary, the use of data from wage areas outside 
of the one in which a particular wage schedule is being established. 
Secondly, it provides that rates for the positions involved shall be 
established in accordance with the rates paid in the outside area. The 
exact words of the statute, in pertinent part, are: 

* * * the agency or agencies making the survey shall establish rates for such 
positions in accordance with rates paid for positions in private industry in the 
nearest wage area * * *. [Italic supplied.] 

If the statute were phrased in terms of “establish[ing] rates for 
such positions” a¢ rather than in accordance with “rates paid in * * * 
the nearest wage area,” it would have more precisely spelled out the 
procedure to be followed. However, by requiring only that they be 
established in accordance with the outside rates, room is provided for 
the exercise of discretion as to how the appropriate accord is to be 
determined. 

We have recognized elsewhere in this opinion that the legislative 
history of the Monroney Amendment strongly suggests that the 
amendment was understood to provide for setting individual pay rates 
based on out-of-area data. At the same time, however, the history 
makes clear that the underlying purpose being furthered was to pro- 
vide a means for dealing with the problem involved in a manner that 
was equitable, all within the framework, apparently, of a less than 
perfect understanding of the full procedures under which wage sched- 
ules are established. 

In this context, we hesitate to insist that a somewhat loosely worded 
statute must be construed according to what in the final analysis is 
the secondary intention expressed in its history where such construc- 
tion would operate to do violence to the basic considerations of equity 
which underlie the statutory provisions in the first instance. 

Accordingly, and with full recognition that there is considerable 
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basis for the original position of the Commission (the current view of 
the Department of Defense), we offer no objection to the establish- 
ment of wage schedules in the manner set forth in the proposed regu- 
lations. 


[ B-169933 ] 


Pay—Retired—Annuity Elections for Dependents—More Than 
One Application for Change 


The fact that an Army major retired on May 1, 1969, reduced the annuity 
elected for his wife under the Retired Serviceman’s Family Protection Plan, 
10 U.S.C. 1431-1446, on May 5, 1969, does not preclude him from withdrawing 
from the plan on June 4, 1969, as nothing in the law or legislative history of 
the act restricts a retired member to one of the options provided in 10 U.S.C. 
1436(b). A member may apply for any number of reductions so long as each 
involves a smaller annuity, and he may withdraw from the plan at any time, 
a reduction or withdrawal becoming effective the first day of the seventh cal- 
endar month after application. Therefore, the annuity reduction under 10 U.S.C. 
1436(b)(1) became effective December 1, 1969, and the officer’s withdrawal 
from the plan pursuant to 10 U.S.C. 1486(b) (2) on January 1, 1970. 


To Major R. W. Tudor, Department of the Army, June 30, 1970: 

Further reference is made to your recent letter which was for- 
warded here by letter dated May 27, 1970, of the Office of the Comp- 
troller of the Army, requesting an advance decision as to the propriety 
of payment of a voucher for $224.44 in favor of Colonel Ellis H. 
Mist, retired, covering deductions for the cost of an annuity under the 
Retired Serviceman’s Family Protection Plan, 10 U.S.C. 1431-1446, 
for the period from January 1, 1970, through February 28, 1970. 
Your request has been assigned DO No. A-1080 by the Department. of 
Defense Military Pay and Allowance Committee. 

On January 3, 1962, Colonel Mist. elected option 1, with option 4, 
at one-half reduced retired pay to provide an annuity for his wife 
under the plan. He retired under the provisions of 10 U.S.C. 1201 
effective May 1, 1969, and cost deductions of $180.58 per month were 
established for payment of an annuity in the amount of $514.92 per 
month. 

By letter dated May 5, 1969, Colonel Mist made application for re- 
duction of the annuity to $320 per month pursuant to 10 U.S.C. 
1436(b) (1). On June 4, 1969, he applied for withdrawal from partici- 
pation in the plan. 

The application for reduction became effective December 1, 1969, 
and cost deductions of $112.22 per month have been made from Colonel 
Mist’s retired pay since that date. You say that his request dated 
June 4, 1969, if valid, would become effective January 1, 1970. You 
expressed doubt as to whether more than one application is permis- 
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sible under the reduction and withdrawal provision of 10 U.S.C. 
1436(b) and if only one election is authorized, you ask whether Colo- 
nel Mist may now be given an opportunity to change his May 5, 1969, 
election of a reduction to withdrawal to be effective December 1, 1969. 

The present provisions of 10 U.S.C. 1436(b) were enacted into law 
by clause (6) of section 1 of the act of August 13, 1968, Public Law 
90-485, 82 Stat. 753. The purpose of that act was to encourage greater 
participation in the plan by giving it more flexibility as to elections 
to participate, or modification or revocation of prior elections, 
and, in the case of retired members, to permit reduction of the amount 
of the annuity elected or withdrawal from participation in the pro- 
gram. There is nothing in the law or its legislative history which re- 
stricts a retired member to only one of the options provided in 10 
U.S.C. 1436(b). He may apply for any number of reductions in the 
annuity so long as each application involves a smaller annuity than 
the previous one and is not for less than the prescribed minimum. He 
may file an application to withdraw from further participation in the 
plan at any time. However, an application for reduction or withdrawal 
does not become effective until the first day of the seventh calendar 
month beginning after he applies for a reduction or withdrawal. 

The foregoing views are not inconsistent with that expressed in 
our decision of Noven.ver 21, 1968, 48 Comp. Gen. 353, that “a proper 
application for a reduction in the amount of an annuity or a with- 
drawal from participation in the plan received by proper adminis- 
trative authority, may not thereafter be changed or revoked.” An ap- 
plication for a reduction in the amount of an annuity must be given 
full effect. However, this does not prevent an application for a further 
reduction in the amount of the annuity—within the statutory 
limitation—or for withdrawal from participation in the plan, from 
taking effect at a later date. 

In the case of Colonel Mist, his application dated May 5, 1969, was 
a valid irrevocable election to reduce the amount of the annuity under 
10 U.S.C. 1436(b)(1) and reduced cost deductions were required 
effective December 1, 1969. His application dated June 4, 1969, for 
withdrawal from participation in the plan was a valid irrevocable 
election under 10 U.S.C. 1436 (b) (2) which became effective January 1, 
1970. Subsequent to that date no deductions for the cost of an annuity 
under the plan were proper. Accordingly, the voucher, which is re- 
turned, may be paid and appropriate action should be taken to refund 
to him any additional annuity cost deductions which may have been 
made from his retired pay since March 1, 1970. 
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July 1, 1969-June 30, 1970 


ABSENCES 
Leaves of absence. (See Leaves of Absence) 
ACCOUNTABLE OFFICERS 

Accounts 

Credit for waived erroneous payments 

In accordance with Pub. L. 90-616, an accountable officer is entitled to 
full credit in his accounts for erroneous payments that are waived under 
authority of act, as payments are deemed valid for all purposes. There- 
fore, refund to employee of over-payment which he had repaid prior to 
waiver of erroneous payment by authorized official is regarded as valid 
payment that may not be questioned in accounts of responsible certify- 
ing officer regardless of fact that he may not regard erroneous payment 
as having been appropriately waived 
Certification of confidential expenditures 

Propriety 

Vouchers covering expenses of investigations under 14 U.S.C. 93(e), 
which were incurred on official business of confidential nature and ap- 
proved by Coast Guard officer, but nature of expenses are unknown to 
certifying officer, may not be certified for payment without holding cer- 
tifying officer accountable for legality of payment. 14 U.S.C. 93(e) con- 
tains no provision for certification of vouchers by Commandant of Coast 
Guard who is authorized to make investigations and, therefore, responsi- 
bility for certifying vouchers for payment is governed by act of Dec. 29, 
1941, which fixes responsibilities of certifying and disbursing officers, 
and payment for costs of investigations may only be made in accordance 
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Relief 
Lack of due care, etc. 
Failed to submit question to General Accounting Office 


An accountable officer of uniformed services who authorized per diem 
payments to members furnished quarters and subsistence on basis of 
retroactive amendment that deleted provision for group travel and unit 
movement from temporary duty orders failed to exercise due care re- 
quired by 31 U.S.C. 82a-2 for entitlement to relief. Disbursing officer’s 
reliance on assurance from higher headquarters that unit movement was 
not involved and that members were entitled to per diem, and his failure 
to either follow administrative procedures based on Comptroller General 
decisions to effect that members may not be paid per diem when fur- 
nished quarters and subsistence, or to submit doubtful claims to U.S. 
GAO for settlement, is not due care contemplated by statute 
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ADMINISTRATIVE DETERMINATIONS 

Assumptions 

Bid principles 

Although experience certificate requirement in brand name or equal 
solicitation for complete electric generating plant was required to be 
executed “by official of firm manufacturing equipment,” certificate 
signed by official of successful bidder whose letterhead indicated that it 
is distributor for one of two named brands specified in invitation is 
acceptable in view of fact that standard package of both brand named 
manufacturers required “slight” modification to meet specifications, and 
even though language used respecting modification accorded contracting 
officer too much interpretive leeway for formally advertised procure- 
ment, absence of appropriate standard did not inhibit full and free com- 
petition required by 10 U.S.C. 2805(b). However, vagueness of lan- 
guage should be eliminated in future procurements 


Conclusiveness 
Contracts 
Disputes 
Law questions 
Where invitation for bids on construction project indicated appli- 
cability of Maryland sales tax had not been formally resolved by courts 
and invitation and contract provided tax was to be included in contract 
price, when court held tax was inapplicable to Federal construction proj- 
ects, Govt. became entitled to price adjustment, notwithstanding tax 
had not been included in bid price—for to permit showing after award 
of omission would impinge upon integrity of competitive bidding sys- 
tem—and that Govt. had delayed in seeking refund. Decision of Armed 
Services Board of Contract Appeals that “the contract placed the onus 
of correctly determining the applicability of the state tax on the con- 
tractor” is an error as matter of law and, therefore, decision is not final 
and payment to contractor directed by Board should not be made 
General Accounting Office authority 
Contract matters 


In recommending termination of purported contract that had been 
awarded to bidder permitted to correct its bid price because it had been 
erroneously computed on estimated requirements 24 times Govt.’s true 
estimate and mistake may have affected amount bid, and that correc- 
tion was tantamount to submission of second bid, U.S. GAO did not ex- 
ceed its review authority. Standard of review pursuant to Wunderlich 
Act (41 U.S.C. 321, 322) applies to contract disputes and not to mis- 
takes in bid, and finality of administrative determination does not apply 
to questions of law. For years GAO decided all questions concerning 
corrections of bid mistakes, and even with delegation of such authority, 
Comptroller General is not deprived of right to question administrative 
determinations, nor bidder of right to request his decision 
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AGENTS 
Of private parties 
Authority 
Ministerial duties 


Immediate reply to receipt of material amendment to invitation 
by ‘TWX operator of low bidder, who is not responsible for preparation 
aad submission of bids, and which was only intended as signal that trans- 
mission of amendment had ‘been received, is not equivalent to an accept- 
ance of terms of amendment by individual responsible for binding bidder, 
and under rule of agency that information furnished to clerk or anyone 
acting in ministerial capacity is not imputed to another, rejection of 
low bid was proper 

Evidence 

Time for submitting 


Low bid signed by president of company in receivership, where power 
of attorney from receiver authorizing president to sign bid was sub- 
mitted after bid opening, is nevertheless responsive bid. Rule that evi- 
dence of agency must be submitted before bids are opened is too re- 
strictive in view of fact that should principal establish bid was sub- 
mitted on his behalf by unauthorized individual, Govt. not only would 
have possible cause of action against that individual, who no doubt 
would challenge false disavowal of his authority, but in addition has 
ample means to protect itself against fraudulent practices by bidders. 
However, evidence of agency submitted before bid opening would avoid 
challenges of proof of agency. 48 Comp. Gen. 369, modified. 

AGRICULTURE DEPARTMENT 


Fees for services to public 
Disposition 


Cost-of-service fees charged for furnishing data from Current Re- 
search Information System (CRIS), a computerized information and 
retrieval system that maintains scientific and management type infor- 
mation on both federally financed and State supported agricultural re- 
search, may not be deposited in special account pursuant to Dept. of 
Agriculture’s 7 U.S.C, 2244 authority and made available for CRIS to 
draw on to cover costs involved in making research and reproducing 
data. Exemption authority in section 2244 to requirement for deposit 
of monies into Treasury as miscellaneous receipts relates to and is 
limited to bibliographies prepared by Dept.’s library, and to microfilming 
and other photographic reproductions of books and to other library ma- 
terials, and CRIS is not part of that library 


Inspectional services 
Reimbursement 


Establishments that received meat and poultry inspection services 
on Friday, Dec. 26, 1969, declared holiday by Executive order, notwith- 
standing inadequacy of notice concerning holiday status of 26th, may 
not be relieved of obligation imposed by 21 U.S.C. 468 and 7 U.S.C. 394, 
to reimburse Dept. of Agriculture for holiday pay received by inspec- 
tion employees at premium rates prescribed in 5 U.S.C. 5641-49, as 
there is no indication in legislative histories of Poultry Products In- 
spection Act and Meat Inspection Act of intent to shift holiday and over- 
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AGRICULTURE DEPARTMENT—Continued 

Inspectional services—Continued 

Reimbursement—Continued 
time costs from industry to Govt., otherwise responsible for operation 
of inspection services, and furthermore, no appropriated funds are 
available to pay cost of overtime and holiday work 

The longstanding interpretation by Dept. of Agriculture that ref- 
erence in Meat Inspection Act (7 U.S.C. 394), to reimbursement by 
meat industry for overtime costs incurred by Govt., includes cost of fur- 
nishing holiday services, is entitled to great weight in construction of 
act and, therefore, meat establishments that were rendered inspection 
services on Friday, Dec. 26, 1969, day declared a holiday by Executive 
order, may not be relieved of liability to reimburse Dept. for holiday pre- 
mium pay that was made to inspectors 
Surplus commodities 

Procurements based on barter 


In evaluation of proposals submitted to construct submarine cable 
subsystem linking Okinawa to Taiwan, proposals that were solicited 
on both nonbarter basis and barter basis under Pub. L. 806, 80th Cong., 
which authorizes disposal by barter and exchange of surplus agri- 
cultural commodities for use outside U.S.. addition of 50 percent Bal- 
ance of Payments Program factor to cost of foreign source items offered 
in proposals received on both barter and nonbarter basis was proper 
and was not precluded by barter procedures prescribed in sec. 4, part 5, 
of Armed Services Procurement Reg. Therefore, it was reasonable to 
use 50 percent balance of payments factor in evaluating lowest priced 
barter proposal, even though when added to cost of foreign items the 
price became the highest offered 

Foreign source items purchased in United Kingdom for use overseas 
that are offered in proposal submitted on barter basis pursuant to Pub. 
L. 806, 80th Cong., which authorizes disposal of surplus agricultural 
commodities overseas, properly were subject to 50 percent Balance of 
Payments Program evaluation factor upon determination offset credits 
provided under barter agreements between U.S. and United Kingdom 
were not available for application, that insufficient dollar savings did 
not warrant payment of balance of payments penalty, and that balance 
of payments impact would be adverse. Application of offset credits is not 
mandatory, nor is application of balance of payments procedure auto- 
matically waived when offsets are available 

Hlementary principle of competitive procurement that awards are to 
be determined according to rules set out in solicitation rather than on 
basis of oral statements of procurement officials to individuals is for 
application when proponent offering foreign components under Pub. 
L. 806, 80th Cong., which authorizes disposal by barter of agricultural 
commodities for use outside U.S., is orally informed that barter offset 
credits would be available to preclude application of 50 percent balance 
of payments factor in evaluation of foreign supplies offered in its barter 
proposal. If information was considered essential by contracting 
agency, or lack of such information would be prejudicial, it should have 
been furnished to all prospective offerors 





INDEX DIGEST 


ALASKAN RAILROAD 
Claims 
Statutes of imitation 


Although Alaska Railroad, a Govt-owned facility operated by Dept. 
of Transportation under authority delegated by President, is not regu- 
lated by Interstate Commerce Commission, it is subject to certain pro- 
visions of Interstate Commerce Act pursuant to sec. 3(a) of B.O. No. 
11107, Apr. 25, 1963, and functions as common carrier. However, dis- 
puted transportation claims that are more than 8 years old will be 
viewed as not subject to 3-year statute of limitations against considera- 
tion of claims by U.S. GAO because of limited number of claims involved 
and fact that payment has been made by Railroad to connecting carriers 
for their share of revenue, but future claims for transportation services 
should be timely filed 

ALLOWANCES 
Family. (See Family Allowances) 
Military personnel 
Dislocation allowance 
Members with dependents. (See Transportation, dependents, 
military personnel, dislocation allowance) 
Medically unfit 


Where medically unfit persons were released on basis of void induc- 
tion prior to 48 Comp. Gen. 377 holding that physically or mentally un- 
qualified inductees into military service are entitled.to basic pay, and if 
qualified to disability retirement or separation under 10 U.S.C. Ch. 61, 
military records of erroneously released persons may be corrected to 
show discharge as of date of release from military custody and control, 
any disability retirement or severance pay determination effected under 
10 U.S.C. 1552 to consider aggravation of unfit condition or new or 
additional unfitting condition acquired while on duty. Absent change 
in physical condition while on active duty, discharge may be made for 
convenience of Govt. without disability retirement or severance pay, 
and all discharged persons may be informed of their entitlement to pay 
and allowances that accrued prior to release. 

Quarters. (See Quarters Allowance) 
Station. (See Station Allowances) 
Subsistence. (See Subsistence Allowance) 
Temporary lodging allowance 
Military personnel. (See Station Allowances, military personnel, 
temporary lodgings) 
Travel. (See Travel Allowances, military personnel) 
ANNUAL LEAVE 
(See Leaves of Absence, annual) 
APPROPRIATIONS 
Augmentation 
Gifts, etc. 


Veterans Admin. physician authorized to be absent without charge to 
leave to attend professional activities whose travel expenses are paid 
by or from funds controlled by university whose medical college is affil- 
iated with hospital employing physician may retain contributions re- 
ceived from university, which is tax exempt organization within scope 
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APPROPRIATIONS—Continued 
Augmentation—Continued 
Gifts, etc.—Continued 
of 26 U.S.C. 501(c) (3) and, therefore, authorized under 5 U.S.C. 4111 
to make contributions covering travel, subsistence, and other expenses 
incident to training Govt. employee, or his attendance at meeting. How- 
ever, pursuant to 5 U.S.C. 4111(b), and Bur. of the Budget Cir. No. 
A-48, for any period of time for which university makes contribution 
there must be appropriate reduction in amounts payable by Govt. for 


Funds received by Veterans Admin. physician from university whose 
medical school is affiliated with VA hospital employing physician, to per- 
mit him to undertake university business while in travel status, which 
funds are in addition to travel and per diem authorized to conduct Govt. 
business for entire period of medical meeting, seminar, etc., may not be 
retained by physician, and under rule that employee is regarded as having 
received contribution on behalf of Govt., amount of contribution is for 
deposit into Treasury as miscellaneous receipts, unless employing agency 
has statutory authority to accept gifts, thus avoiding unlawful augmenta- 
tion of appropriations i 

Where physician employed by Veterans Admin. hospital that is affili- 
ated with medical schoo) of university is authorized travel and per diem 
to undertake Govt. business for specified period, performs duties for uni- 
versity when in nonpay or annual leave status while traveling, reimburse- 
ment by university of expenses incurred by physician during nonduty 
days should not be construed as supplementing Veterans Admin. 
appropriations 
Availability 

Parking space 

To reimburse General Services Administration for parking facilities 
leased in commercial building pursuant to par. 10c, GSA Order PBS 
7080.2B, Apr. 18, 1968, for accommodation of employees of agency as- 
signed to building, agency may use appropriations use to reimburse GSA 
for rental of building 

Training 

Interagency institutes 

Financing of contract by Veterans Admin. (VA) for hospital adminis- 
trators interagency institute with nongovernmental facility in Dist. of 
Columbia, cost to be shared by other Federal agency members of Inter- 
agency Committee, is precluded by sec. 307 of Pub. L. 90-550, which pro- 
hibits use of monies appropriated in act of finance Interdepartmental 
Boards, Commissions, Councils, Committees, or similar group activities 
that otherwise would be financed under 31 U.S.C. 691, nor may authority 
in sec. 601 of Economy Act be used to provide training, as some agen- 
cies of Committee are not enumerated in act. However, interagency ar- 
rangement under training act (5 U.S.C. 4101-4118) that would provide 
more effective or economical training would warrant VA contracting 
for nongovernmental training facilities. 
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APPROPRIATIONS—Continued 
Expenditures 
Without regard to law 
Legality determinations 


Duty imposed on U.S. GAO to audit all expenditures of appropriated 
funds involving determination of legality of expenditures, includes 
determination of legality of contracts obligating Govt. to payment of 
appropriated funds, and authority to render decisions prior to actions 
involving expenditures of appropriated funds has been exercised by GAO 
whenever any question of legality of proposed action has been raised, 
whether by agency head, or by complaint of interested party, or by in- 
formation acquired in course of other than audit operations, and in pass- 
ing upon legality of expenditures of appropriated funds for Federal or 
federally assisted construction programs, propriety of conditions im- 
posed by revised “Philadelphia Plan” will be for consideration. (But see 
Contractors Assn. of Eastern Penna., et al., v. Secy. of Labor, et al., 
Civil Action No. 70-18, and B-163026, Apr. 28, 1970.)---..---..-_---- 
Federal aid to States. (See States, Federal aid, grants, etc.) 

Federal grants, etc., to other than States. (See Funds, Federal grants, 
etc., to other than States) 
Limitations 
Purchases 
Passenger motor vehicles 
Purchase of passenger motor vehicles to conduct research and develop- 


ment programs for prevention and control of air pollution is not subject 
to appropriation authorization requirement of 31 U.S.C. 638a (a), nor 


maximum price limitation in sec. 638c, as these statutory prohibitions 
are intended for imposition on purchase of vehicles to be used to carry 
passengers. Therefore, if certificate to effect that vehicles are necessary 
to effectuate purpose of research programs contemplated and that they 
will not be used to carry passengers appears on or accompanies payment 
voucher, no objection to payment for vehicles will be raised 


Permanent indefinite for judgments 

Several claims arising under one tort 

Personal injuries and property damage claims of private insurance 
policy holder and his subrogee insurer that arose in connection with 
tort—collision with Govt. vehicle operated by Forest Service employee— 
although presented separately are not separate and distinct claims, 
as subrogee’s rights grow out of rights and cause of action of his subrogor 
and, therefore, claims totaling in excess of $2,500, limit prescribed by 
Federal Tort Claims Act (28 U.S.C. 2672) for payment by administrative 
agency, payment of claims may not be made by Dept. of Agriculture from 
its appropriated funds, but are for payment by GAO from appropriation 
made by 31 U.S.C. 724a for payment of judgments and compromise 
settlements 
Restrictions 

Buy American requirement 

Notwithstanding cotton from which pads are to be manufactured in 
Japan for delivery in the U.S. is of domestic origin, pads offered by low 
bidder are considered of foreign origin and subject to expenditure re- 
striction appearing in Dept. of Defense acts since first introduced in 1953, 


410-893 O - 71 - 58 
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APPROPRIATIONS—Continued 
Restrictions—Continued 
Buy American requirement—Continued 

and as restriction was not waived on basis item cannot be procured in 
U.S., and as item is not for use overseas, low bid was properly rejected. 
Fact that invitation refers to cotton “grown or produced in the United 
States” does not denote alternative and make place of production ir- 
relevant, in view of legislative history of 1958 act, evidencing congres- 
sional intent that any article of cotton may be considered “American” 
only when origin of fiber as well as each successive stage of manu- 
facturing is domestic 


Legal education 

Tuition charges for legal education of ROTC cadets enrolled during 
academic year 1968-1969 under 10 U.S.C. 2107, fall within prohibition 
in sec. 517 of Dept. of Defense Appropriation Act for 1969 and, therefore, 
payment of charges is precluded, even though prohibition and its imple- 
menting regulation, par. 22-900 of Armed Services Procurement Reg,., 


were approved after cadets were enrolled. Restriction against payment of 
tuition fees for legal training first appeared in DOD Appropriation Act 
for fiscal year 1953, and exclusion in that act of students in ROTC units 
was removed in 1954 act, and authority in 10 U.S.C. 2107(c) to pay ex- 


penses of ROTC cadets eligible to participate in educational assistance 
programs does not exempt cadets from legal training restriction con- 


tained in annual DOD appropriation acts, including 1969 act. 
Transfers 
Limitations 
Original purpose of appropriation 


Pursuant to 5 U.S.C. 904(4), any Dist. of Columbia reorganization 


plan proposed under Reorganization Plan No. 8 of 1967, when submitted 


to Congress for approval must provide for transfer of unexpended bal- 
ances, and upon transfer funds may only be used for purposes for which 
appropriation was originally made. Strict application of restriction to 
both partially and completely transferred functions, will avoid any aug- 
mentation of appropriation account, or violation of sec. 3 of Dist. of 
Columbia Appropriation Act, 1970. Sec. 904(4) requirements also apply 
to funds appropriated in 1970 act for General Operating Expenses 
Account, notwithstanding funds appropriated derived from designated 
sources, for upon appropriation segregation of special funds no longer 
was maintained 
AWARDS 

Informers 

Rewards 

By foreign governments 

Reward monies which represent value of proceeds derived from sale 
of contraband articles seized by Republic of Colombia acting upon in- 
formation furnished by Air Force officer while temporarily attached to 
Colombian Air Force for training purposes are payable not to officer but 
to U.S. pursuant to principle of law that earnings of employee in excess 
of regular compensation gained in course of, or in connection with, his 
service belong to employer, and monies should be covered into Treasury. 
Hven if U.S. were not entitled to reward, its acceptance by officer is pre- 
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AWARDS—Continued 
Informers—Continued 
Rewards—Continued 
By foreign governments—Continued 
cluded, absent congressional consent, by Art. 1, Sec. 9, Cl. 8 of U.S. Con- 
stitution, which prohibits acceptance by public officers of presents, Emol- 
uments, Office, or Title, “of any kind whatever,” from foreign State, and 
rewesd. cometamntes CTanclwmety obs sei a etna ibadencsoeenenne 819 ~ 
BALANCE OF PAYMENTS PROGRAM 
(See Funds, balance of payments program) 
BIDDERS 
Invitation right 
Failure to solicit bids 
Automated bidders’ list 
Where requests for proposals issued under 10 U.S.C. 2304(a) (2) had 
been synopsized in Commerce Business Daily and had been solicited from 
many sources, securing adequate competition and reasonable prices, fail- 
ure to solicit firm on automated bidders list need not be questioned as 
par. 2-205.4 of Armed Services Procurement Reg. authorizes contracting 
officers to rotate use of long mailing lists to avoid excessive administra- 





tive costs when justified by size of transaction. and record evidences 
no intent, or purpose. to exclude bidder... 20. sense cascnacoeen 707 
Qualifications 


“Actually engaged in business” requirement 
Mail delivery services 
Notwithstanding absence of adequate documentation to support that 
corporate bidder awarded three star route contracts was “actually en- 
gaged in business within the county in which part of the route lies or in 


an adjoining county” as required by 39 U.S.C. 6420, in view of complex 


problems encountered in qualifying corporate bidder, contracts may be 
completed. Award of one contract was not without foundation as con- 
tractor established business that subjected it to State laws and jurisdic- 
tion within rule stated in 35 Comp. Gen. 411. However, other contracts 


having been awarded on basis of postmaster certification and undocu- 
mented evidence, criteria for meeting “actually engaged in business” 
requirement should be established, and contracting officers informed per- 
sonal certifications do not qualify corporation to bid on star route 
Delivery capabilities 

Evidence requirements 


Assumption in absence of information indicating otherwise, that past 
delivery delinquencies of low bidder—small business concern—were 
his fault is not adequate basis for concluding that delinquent 
deliveries established lack of perseverance or tenacity, and matter of 
concern’s responsibility is for further consideration. If it is found upon 
review that low bidder on basis of substantial evidence does not possess 
necessary tenacity or perseverance to do an acceptable job, additional 
documentation or explanation should be furnished to support conclusion, 
otherwise nonresponsibility determination should be referred on basis 
of capacity and credit to Small Business Admin. under Certificate of 
Competency procedure 
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BIDDERS—Continued Page B 

Qualifications—Continued 

Financial responsibility 

Reconsideration 

Although bid protest proceedings should not be permitted to be used to 
delay contract awards to gain time for nonresponsible bidder to improve 
its position after contracting officer’s determination of nonresponsibility 
has been confirmed by Small Business Admin., where low bidder held 
financially nonresponsible on basis of preaward survey and SBA’s ad- 
verse findings, has concluded negotiations for technical data rights and 
patent license contract that involves millions of dollars and provides for 
immediate substantial advance payment, bidder’s responsibility should 
be reconsidered and if necessary, time permitting, reviewed by SBA, be- 
cause of mandate in Armed Services Procurement Reg. 1-905.2, that 
financial resources should be obtained on as current basis as feasible 
with relation to date of contract award___...-..-.-.--.--------...-- 619 

Presence where bid acceptance time is limited 


Requirement for presence of bidder principals to accept award, sign 
contract, execute bonds and agree to furnish performance and payment 
bonds within four hours of bid opening under invitation for demolition 
work that provides for contract award within four hours of bid opening, 
does not mean presence at bid opening, but merely to be present within 
four hours of bid opening. Therefore, low bidder who although not pres- 
ent at bid opening complied with requirement was entitled to award, for 
should he have failed to execute contract or furnish performance and 
payment bonds, bid bond would have become operative under “firm-bid 
rule” to effect that except for honest mistake, bid is irrevocable for 
reasonable time after bid opening..........-----.-...-..---..------. 895 

Prior unsatisfactory service 

Referral to Small Business Administration 

Although low bidder had certified itself to be small business concern 
qualifying for award under labor surplus area set-aside, upon adminis- 
trative determination of nonresponsibility based in part on belief that 
bidder’s past unsatisfactory record of performance was due to factor 
not included in elements of capacity and credit, referral of matter to 
Small Business Administration under small business Certificate of Com- 
petency program established under provisions of Small Business Act 
i TT react en em einiegepenienianinibinenteapapramaaiaaipenipeamabeotamienmatinaD 139 

Tenacity and perseverance 

Rejection of low bidder based on determination bidder lacked tenacity 
and perseverance in obtaining supplies in view of preaward survey show- 
ing it had been delinquent 60 percent of time in completing contracts 
over 8-month period and was delinquent on uncompleted contracts was 
proper, notwithstanding delivery of suspension lugs to Govt. constituted 
only minor portion of bidder’s total business. Although delay in perform- 
ing one or two previous contracts would not require determination of 
unsatisfactory performance within meaning of par. 1—-908.1 (iii) of Armed 
Services Procurement Reg., when cumulative effect of delinquencies in- 
crease burden of Govt. in administering contracts, determination of 
prior unsatisfactory performance is reasonable................------ 139 

Assumption in absence of information indicating otherwise, that past 
delivery delinquencies of low bidder—small business concern—were his 
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BIDDERS—Continued 
Qualifications—Continued 
Prior unsatisfactory service—Continued 
Tenacity and perseverance—Continued 
fault is not adequate basis for concluding that delinquent deliveries 
established lack of perseverance or tenacity, and matter of concern’s 
responsibility is for further consideration. If it is found upon review 
that low bidder on basis of substantial evidence does not possess neces- 
sary tenacity or perseverance to do an acceptable job, additional docu- 
mentation or explanation should be furnished to support conclusion, 
otherwise nonresponsibility determination should be referred on basis 
of capacity and credit to Small Business Admin. under Certificate of 
COMNDORORET RONRORUNG isis ct tincintn bs tiie died absence eeesetbh les 


Tenacity and perseverance 
Capacity to perform 


Finding by contracting officer that small business concern lacks tenacity 
and perseverance because insufficiently prepared to accept award relates 
to concern’s capacity and cannot support determination of nonresponsi- 
bility under par. 1-705.4(a) of Armed Services Procurement Reg., which 
defines capacity as “the overall ability of a prospective small business 
contractor to meet quality, quantity, and time requirements of a pro- 
posed contract and includes ability to perform, organization, experience, 
technical knowledge, skills, ‘know how,’ technical equipment and facili- 
ties or the ability to obtain them,” factors that are covered by Certificate 
1 CI So Bil ae oe en reneierbereench cnannse-cseneemeninaes aenmeehmngaeies 

Determination review 

Determination by contracting officer that low bidder, small business 
concern, is nonresponsible for lack of tenacity and perseverance within 
meaning of par. 1-908.1(iii) of Armed Services Procurement Reg. 
(ASPR), which was based on negative preaward survey of prior per- 
formance and preparation for award under current solicitation, is for 
consideration by U.S. GAO on merits, notwithstanding Small Business 
Admin. to whom determination was submitted did not appeal determina- 
tion to Head of Procuring Activity within 5 days prescribed in par. 
1-705.4(c) (vi) of ASPR, because although provision was revised to 
impose further restrictions and safeguards upon use of “perseverance or 
tenacity” exception to Certificate of Competency procedure, existing 
bid protest procedures remain unaffected_........-..-----_---------- 
Responsibility v. bid responsiveness 

Where provisions of invitation for commercial instrument landing 
systems required bidders to submit evidence that identical equipment 
component had previously been installed at least at one location and had 
achieved level of performance specified are so loosely drawn that it is 
difficult to determine whether provisions affect responsibility of bidders 
or responsiveness of bids, award made pursuant to sec. 1-2.407-8(b) (3) 
of Federal Procurement Regs. before resolution of protest will not be 
disturbed absent clear and convincing evidence contracting officials’ 
interpretation that not all components of equipment must be situated and 
checked at single location or their determination that equipment would 
meet required performance was in error____.---...------_--------..- 

To permit low bidder under invitation for steel pipe requirements to 
furnish production point and source inspection point information after 
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BIDDERS—Continued 

Responsibility v. bid responsiveness—Continued 
opening of bids did not give bidder “two bites at the apple” as such infor- 
mation concerns responsibility of bidder rather than responsiveness 
of bid, and information intended for benefit of Govt. and not as bid 
condition therefore properly was accepted after bids were opened. Bid- 
der unqualifiedly offered to meet all requirements of invitation, and as 
nothing on face of bid limited, reduced, or modified obligation to perform 
in accordance with terms of invitation, contract award could not legally 
be refused by bidder on basis that bid was defective for failure to furnish 
required information with bid 

Noncompliance at time of bid submission with provision of invitation 
for steel pipe requirements that stated “when pipe is furnished” from 
supplier’s warehouse, whether supplier is manufacturer or jobber, evi- 
dence should be shown that pipe was manufactured in accordance with 
American Society for Testing Materials requirements, does not affect bid 
responsiveness, As no exception was taken to testing standard contractor 
is obligated to meet required procedure “when pipe is furnished,” and 
failure to do so would be breach of contract rather than evidence of con- 
tract invalidity. Even if it were possible to determine in advance that 
performance by contractor would be absolutely and unquestionably im- 
possible, any rejection of bid for that reason would rest upon determina- 
tion of nonresponsibility rather than nonresponsiveness of bid 

Whether low bidder offering Japanese steel can meet its delivery obli- 
gations under requirements contract for steel pipe is question of respon- 
sibility and, therefore, fact that bidder did not furnish firm written 
commitment from Japanese manufacturer did not require rejection of bid. 
Bidder with full knowledge of circumstances concerning its ability to 
meet delivery schedule agreed to be bound by specified delivery schedule, 
and Govt. is entitled to rely on this promise 

In matters of responsibility, questions concerning qualifications of 
prospective contractor are primarily for resolution by administrative 
officers concerned, and in absence of showing of bad faith or lack of any 
reasonable basis for determination that prospective contractor is respon- 
sible, U.S. GAO is not justified in objecting to determination made on 
question of bidder responsibility by administrative agency 

BIDS 

Acceptance time limitation 

Failure to comply 


Nonresponsiveness of low bid of Canadian firm offering 60-day bid 
acceptance period under invitation specifying period of “at least 90 
days” is not overcome by fact that bid submitted to Canadian Commer- 
cial Corp. (CCC), quasi-governmental agency that handles bids of Ca- 
nadian firms with Dept. of Defense (DOD), was accompanied by CCC 
form offering to keep bid firm for additional 10 days, or total of 100 
days as bidder’s intent to be bound by specified bid acceptance period 
was not submitted to DOD before bid opening. CCC is considered prime 
contractor and, therefore, subject to ordinary requirements regarding bid 
responsiveness, and offer to meet bid acceptance terms of invitation not 
coming within exceptions that permit late bid modifications, low bid is 
not for consideration, even though Govt. is deprived of lower prices... 
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BIDS—Continued 

Acceptance time limitation—Continued 

Failure to comply—Continued 

Language of covering letter accompanying bid that failed to meet “at 
least 90 days” acceptance period specified in invitation, which stated 
bid is “in response to Solicitation No. * * *” is not sufficient to offset 
failure of bidder to meet bid acceptance terms of invitation. Covering 
letter failed to cure nonresponsiveness of bid as it did not expressly or 
impliedly indicate that bidder was offering required bid acceptance 
period of at least 90 days 

Upon contract termination for faulty performance, contractor who 
after filing timely appeal to termination, alleged award was void ab 
initio because insertion of three dashes (——-—) in bid acceptance period 
blank was equivalent to leaving space blank and, therefore, its bid was 
nonresponsive, may not have contract set aside, and contractor is left to 
its appeal. While contracting officer had he been aware of bid defect 
would have been without authority to make award, contractor having 
failed to take action prior to execution of contract, may not as one bene- 
fitting from contract, have contract set aside at its instance, and contract 
is not void ab initio, but is voidable only at option of Govt. Therefore, 
bid acceptance period intended for benefit of Govt., when provision 
became inoperative upon contract award, binding contract was 
consummated 


Reasonableness 


Requirement for presence of bidder principals to accept award, sign 
contract, execute bonds and agree to furnish performance and payment 


bonds within four hours of bid opening under invitation for demolition 
work that provides for contract award within four hours of bid opening, 
does not mean presence at bid opening, but merely to be present within 
four hours of bid opening. Therefore, low bidder who although not pres- 
ent at bid opening complied with requirement was entitled to award, for 
should he have failed to execute contract or furnish performance and 
payment bonds, bid bond would have become operative under “firm-bid 
rule” to effect that except for honest mistake, bid is irrevocable for 
reasonable time after bid opening 

Administrative determinations 

Assumptions 


Although experience certificate requirement in brand name or equal 
solicitation for complete electric generating plant was required to be 
executed “by official of firm manufacturing equipment,” certificate 
signed by official of successful bidder whose letterhead indicated that it 
is distributor for one of two named brands specified in invitation is 
acceptable in view of fact that standard package of both brand named 
manufacturers required “slight” modification to meet specifications, 
and even though language used respecting modification accorded con- 
tracting officer too much interpretive leeway for formally advertised 
procurement, absence of appropriate standard did not inhibit full and 
free competition required by 10 U.S.C. 2305(b). However, vagueness of 
language should be eliminated in future procurements 
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BIDS—Continued 

Aggregate v. separable items, prices, etc. 

Bidding unit measurements ambiguous 

Under invitation soliciting bids on insecticides requirements over 
l-year period, award to be made in aggregate for each of 13 groups 
solicited, correction of bid by reducing stated unit prices by one twenty- 
fourth—bid having been computed on 24-can carton basis instead of 
on per can basis—not only displaced lower acceptable bid on several 
groups contrary to sec. 2.406-3(a)(2) of Federal Procurement Regs., 
which prescribes correction only when existence of mistake and bid 
actually intended are ascertainable from invitation, but was tantamount 
to letting bidder submit second bid. Award should be canceled and un- 
filled requirements reawarded, and future procurements should more 
specifically state bidding unit measurements 

Evaluation. (See Bids, evaluation, aggregate v. separable items, 

prices, etc. ) 
Partial award 
Unbalanced bid 

Under invitation for procurement of intra-city or intra-area trans- 
portation services that was divided into four schedules consisting of 
various service items and zones in which services were to be performed, 
and that provided for award under each zone of each schedule to 
low bidder on any schedule bid on who offered unit prices on all items, 
contractor receiving partial award under each schedule who alleges 
financial loss because its bid was balanced in anticipation that award 


ee ee ee ee ee ee ee ee 


would be made on entire schedule, and because its item prices were 
¢g@mputed on basis total price for schedule would be competitive, is 
not entitled to relief on mistake-in-bid theory as nothing on face of bid 
placed contracting officer on actual or constructive notice of possibility 


All or none 
Qualified. (See Bids, qualified, all or none) 
Alternative 
Deduction 
Base bid error 


Where base bid is corrected to reflect intended price for materials and 
contract is awarded with deduction of alternative item, amount de- 
ducted for item should reflect correction in base bid 


Failure to bid on alternate 


Under invitation soliciting bids on basis of first article approval and/or 
waiver, when need for procurement became urgent, award of contract 
to second low bidder who had submitted bids on both first article ap- 
proval and waiver, on basis first article waiver bid offered earlier 
delivery, and withdrawal of request for Certificate of Competency, 
which had been informally approved on low responsive bidder who had 
submitted bid on first article approval basis only, overlooked eligibility 
of low bidder for contract award. Although award on basis of urgency 
should not have been accomplished under invitation and proper action 
would have been to cancel invitation and negotiate contract pursuant 
to public exigency procedures of 10 U.S.C. 2304(a) (2), corrective action 
would not be in Govt.’s interest, however, procedures should be 
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BIDS—Continued 
Alternative—Continued 

Failure to bid on alternate—Continued 

Withdrawal of Certificate of Competency referral to Small Business 
Admin. after advice certificate would issue was not legally effective to 
remove low bidder from consideration for award, even though its bid 
was submitted on first article approval basis only, as invitation solicited 
bids on both first article approval and/or waiver basis, Therefore, when 
urgency for procurement developed, contracting officer in awarding con- 
tract to second low bidder on basis of first article waiver to obtain 
shorter delivery schedule, overlooked restriction in Armed Services 
Procurement Reg. 1-1908(a) that any difference in delivery schedules 
resulting from waiver of first article approval is not evaluation factor, 
and that alternative to award to low bidder would have been cancel- 
lation of invitation and negotiation of contract pursuant to public 
exigency procedures of 10 U.S.C. 2304(a) (2) 

Where bidders under invitation soliciting bids on basis of first article 
approval and/or waiver of article are advised to submit bids on basis of 
first article approval even if entitled to waiver of first article in order to 
make them eligible for consideration should contracting agency deter- 
mine to make award on basis of first article approval, fact that low 
bidder did not submit bid on first article waiver alternative did not 
affect bid responsiveness or bidder’s eligibility for award of contract 
on basis of first article approval, as bidder having complied with terms 
of invitation did not run risk that its bid on basis of first article ap- 
proval could not be considered because Govt. elected to accept alternative 
it did not bid upon, waiver of first article approval 


Awards. (See Contracts, awards) 
Bid forms 


Initialing bid changes 

Failure to initial erasure and correction of unit price in low bid sub- 
mitted under invitation for indefinite quantity of rods, where there was 
no doubt of intended bid price and no need to question whether person 
signing bid effected changes as abstract of bids evidenced price had been 
corrected prior to bid opening, was minor informality of form that should 
have been waived pursuant to par. 2-405 of Armed Services Procurement 
Reg. in interest of Govt. as low bidder responsible for contents of bid 
submitted would be required to perform at corrected bid price 


Bid shopping. (See Contracts, subcontracts, bid shopping) 
Bonds. (See Bonds) 
Brand name or equal. (See Contracts, specifications, restrictive, pur- 

ticular make) 
Buy American Act 

Evaluation 

Balance of Payments Program restrictions 
Surplus agricultural products effect 


In evaluation of proposals submitted to construct submarine cable sub- 
system linking Okinawa to Taiwan, proposals that were solicited on both 
nonbarter basis and barter basis under Pub. L. 806, 80th Cong., which 
authorizes disposal by barter and exchange of surplus agricultural com- 
modities for use outside U.S., addition of 50 percent Balance of Pay- 
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BIDS—Continued 

Buy American Act—Continued 

Evaluation—Continued 

Balance of Payments Program restrictions—Continued 
Surplus agricultural products effect—Continued 

ments Program factor to cost of foreign source items offered in proposals 
received on both barter and nonbarter basis was proper and was not 
precluded by barter procedures prescribed in sec. 4, part 5 of Armed 
Services Procurement Reg. Therefore, it was reasonable to use 50 per- 
cent balance of payments factor in evaluating lowest priced barter pro- 
posal even though when added to cost of foreign items the price became 
the highest offered 

Foreign source items purchased in United Kingdom for use overseas 
that are offered in proposal submitted on barter basis pursuant to Pub. 
L. 806, 80th Cong., which authorizes disposal of surplus agricultural 
commodities overseas, properly were subject to 50 percent Balance of 
Payments Program evaluation factor upon determination offset credits 
provided under barter agreements between U.S. and United Kingdom 
were not available for application, that insufficient dollar savings did not 
warrant payment of balance of payments penalty, and that balance of 
payments impact would be adverse. Application of offset credits is not 
mandatory, nor is application of balance of payments procedure auto- 
matically waived when offsets are available 

Elementary principle of competitive procurement that awards are 
to be determined according to rules set out in solicitation rather than 
on basis of oral statements of procurement officials to individuals is 
for application when proponent offering foreign components under Pub. 
L. 806, 80th Cong., which authorizes disposal by barter of agricultural 
commodities for use outside U.S., is orally informed that barter offset 
credits would be available to preclude application of 50 percent balance 
of payments factor in evaluation of foreign supplies offered in its 
barter proposal. If information was considered essential by contract- 
ing agency, or lack of such information would be prejudicial, it should 
have been furnished to all prospective offerors 

Foreign bids 

Although procurement of steel towers for installation as part of com- 
munication system in West Germany was not subject to Buy American 
Act, as procurements for use outside U.S. are exempt from restrictions 
of act, and, therefore, bids of low Canadian bidder—sponsored by Cana- 
dian Commercial Corp.—and domestic bidder whose bid exceeded foreign 
bid by more than 50 percent properly were evaluated on equal competitive 
basis and award made to low, responsible bidder, procurement should 
have been made subject to Balance of Payments Program. However, as 
provisions of Program were inadvertently omitted from invitation, 
contracting officer had not referred domestic bid that exceeded foreign 
bid by more than 50 percent to higher authority for approval as required, 
and absent certainty of approval, cancellation of award made in good 
faith would not be in best interests of Govt 
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BIDS—Continued 

Competitive system 

Administrative authority to correct bid mistakes 

Where correction of bid was improper, fact that correction was per- 
mitted by authorized Govt. agent does not estop Govt. from terminating 
purported contract. Although withdrawal of erroneous bid could have 
been permitted, correction was precluded as intended bid could not be 
substantially determined from invitation or bid. Bid protest procedures 
used having conformed to sec. 20.2, Title 4, Code of Federal Regs., and 
contractor timely informed its interests could be adversely affected and 
given opportunity to present its views, termination of partially performed 
eontract was neither prejudicial to contractor nor adverse to best 
interests of Govt., and was required in order to preserve integrity of 
competitive bidding system 

Bid mistake corrections 


An obvious discrepancy between unit and total prices in bid for care of 
remains of deceased personnel submitted under invitation for bids that 
requested unit and extended prices on estimated quantities of 22 different 
items and/or subitems of services and supplies and that provided unit 
price will prevail in case of discrepancy between unit and extended 
prices, subject to correction in same manner as any other mistake, may 
not be corrected pursuant to par. 2-406.2 of Armed Services Procurement 
Reg. as error “apparent on the face of the bid,” absent evidence of 
whether error occurred in unit price or extended price. Fo permit cor- 
rection of error would give bidder opportunity to select either unit price 
or purported extended price, thus adversely affecting confidence in com- 
petitive bidding system 

Under invitation soliciting bids on insecticides requirements over 1- 
year period, award to be made in aggregate for each of 13 groups soli- 
cited, correction of bid by reducing stated unit prices by one twenty- 
fourth—bid having been computed on 24-can carton basis instead of on 
per can basis—not only displaced lower acceptable bid on several groups 
contrary to sec. 2.406-3(a) (2) of Federal Procurement Regs., which 
prescribes correction only when existence of mistake and bid actually 
intended are ascertainable from invitation, but was tantamount to letting 
bidder submit second bid. Award should be canceled and unfilled re- 
quirements reawarded, and future procurements should more specifically 
state bidding unit measurements 


Bidder operations restricted 


Procurement principles applying equally to surplus sales, contracting 
officer has broad authority to reject all bids and readvertise sale and, 
therefore, cancellation of sales invitation for disposal of surplus air- 
craft carcasses to be reduced to scrap aluminum, demilitarization and 
Sweating of aircraft to be accomplished before removal from Air Force 
Base, and readvertisement of aircraft to give purchaser option of either 
on-base sweating or on-base demilitarization with off-base processing 
to alleviate critical pollution problem—held secondary issue—was proper 
on basis that to restrict bidder from computing bid price on using own 
facilities to reduce carcasses to scrap when procedure was not necessary 
in Govt.’s interest would be inimical to full and free competition con- 
templated by 40 U.S.C. 484, and that restriction was cogent and com- 
pelling reason to justify rejection of all bids....._............... aelein 
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BIDS—Continued 

Competitive system—Continued 

Bidder operations restricted—Continued 

In drafting specifications or invitations for bids that restrict appli- 
cation of techniques, methods, or operations to single, or administratively 
preferred process under which prospective contractors are required to 
perform work, criteria for inclusion of restrictions is whether valid justi- 
fication has been established for prohibiting bidders from basing their 
bids on use of any customary methods of operation which in their con- 
sidered judgment provide most economical means available to them, thus 
resulting in highest return to Govt. Therefore, to restrict bidders in dis- 
posal of surplus aircraft to on-base sweating in reduction of aircraft 
to scrap when this procedure was not necessary to Govt.’s interest, de- 
prived bidders of full and free competition intended by 40 U.S.C. 484, 
and cancellation and readvertising of sales was justified 

Brand name or equal procurement 


Although experience certificate requirement in brand name or equal 
solicitation for complete electric generating plant was required to be 
executed “by official of firm manufacturing equipment,” certificate signed 
by official of successful bidder whose letterhead indicated that it is dis- 
tributor for one of two named brands specified in invitation is acceptable 
in view of fact that standard package of both brand named manufac- 
turers required “slight” modification to meet specifications, and even 
though language used respecting modification accorded contracting officer 
too much interpretive leeway for formally advertised procurement, 
absence of appropriate standard did not inhibit full and free competition 
required by 10 U.S.C. 2305(b). However, vagueness of language should 
be eliminated in future procurements 

Invitation for bids that in soliciting brand name or equal sewer 
rodding machine listed as essential characteristics nonoperational 
features of machine that did not suggest machine’s primary function or 
its required level of performance is restrictive invitation, for bidders 
could only determine equality of their products from listed characteris- 
tics of brand name, whereas “or equal” means to be acceptable, product 
need only be capable of meeting same standard of performance as brand 
name. It is not enough that invitation furnish essential characteristics 
of brand name—now provided in sec. 1-1206.1(a) of Armed Services 
Procurement Reg. in revision No. 3, June 30, 1969—and future invita- 
tions should contain sufficient information for intelligent preparation of 
bids so as to obtain maximum competition contemplated by 10 U.S.C. 


O give 3 Ae oe ee Tk an a CO 


Compliance requirement 


Contract conditions or stipulations which tend to restrict full and free 
competition required by procurement laws and regulations are unauthor- 
ized unless reasonably requisite to accomplishment of legislative pur- 
poses of appropriation act or other law involved, and no administrative 
authority can lawfully impose any requirements to contravene prohi- 
bitions imposed by statute. Therefore, revised “Philadelphia Plan” in 
imposing affirmative action programs for employment of minorities 
constitutes discrimination on basis of race or national origin in contra- 
vention of prohibition.in Civil Rights Act of 1964, and B.O. No. 11246__ 
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BIDS—Continued 
Competitive system—Continued 
Defective specifications 


Low bid to supply requirements for radio program tape duplication 
and distribution services that furnished only fraction of unit prices 
solicited on distribution services is nonresponsive bid, even though items 
not priced had been excluded from evaluation formula and comprised 
only 2 percent of contemplated contract, for omission left contracting 
agency without any fixed-unit price commitment for substantial number 
of possible service combinations. Moreover, bid evaluation formula 
provided in invitation soliciting basic 1-year contract term and additional 
option year, permitted submission of unbalanced bids, and did not assure 
reasonable expectation that lowest evaluated bid would result in lowest 
actual performance cost that is required under 10 U.S.C. 2305(a) to 
secure full and free competition and, therefore, defective invitation 
should be canceled 

Delivery provisions 

Failure to meet not prejudicial 

When shipping point information needed to determine transportation 
costs in evaluation of bids is shown in several places of low bid submitted 
under invitation requiring bids to be on f.o.b. origin basis (shipping 
point), failure of bidder to insert information in column provided in 
invitation does not render bid nonresponsive, and deviation may be 
waived as minor, for bid read as whole shows compliance with f.o.b. 
origin requirements and legally obligates bidder to make deliveries from 
point shown in several places of bid, even though variously designated 
“Production Point,” “Inspection Point,” and “f.o.b. origin point.” Devi- 
ation is not substantive one that affects price, quantity, or quality and, 
therefore, waiver of omission is not prejudicial to other bidders and com- 
petitive bidding system 

Effect of erroneous awards 

Under invitation requiring bidders to cite make and model of refuse 
collection trucks offered to permit evaluation of bids on basis of descrip- 
tive literature on file with procurement officer, determination that low 
bid was nonresponsive was proper, even though literature indicated it 
was subject to change. Bidder had not specified in its bid that any 
modification would be made in equipment to meet invitation require- 
ments, and for officer to inquire after bid opening whether there was 
other literature available to show that offered model would comply 
with specifications would have permitted bidder to modify its bid after 
submission contrary to competitive bidding procedures. Future invita- 
tions should, however, show that award will be based upon bidder’s 
unqualified offer to comply with specifications, thus avoiding need for 
bidders to cite truck make and model 

Equal bidding basis for all bidders 

Lacking 

Disclosure by employee of contracting agency to prospective bidder 
under invitation for stevedore and related services of information relat- 
ing to performance and cost data of incumbent contractor violated par. 
1-829.3(c) (4) (a) of Armed Services Procurement Reg., which exempts 
certain information from public disclosure, and disclosure was prejudi- 
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BIDS—Continued 

Competitive system—Continued 

Equal bidding basis for all bidders—Continued 

Lacking—Continued 
cial to incumbent contractor’s competitive position in bidding on new 
contract, and suspicion of favoritism having been created by dismissal 
of employee, invitation should be canceled and readvertised to avoid 
jeopardizing integrity of competitive system. Allegation information 
could have been obtained or constructed from other sources is negated 
by fact it was furnished by unauthorized source to prejudice of other 
bidders, and resolicitation should include information considered essen- 
tial to intelligent bidding 
Oral statements 

Elementary principle of competitive procurement that awards are to be 
determined according to rules set out in solicitation rather than on basis 
of oral statements of procurement officials to individuals is for applica- 
tion when proponent offering foreign components under Pub. L. 806, 
80th Cong., which authorizes disposal by barter of agricultural 
commodities for use outside U.S., is orally informed that barter offset 
credits would be available to preclude application of 50 percent balance 
of payments factor in evaluation of foreign supplies offered in its barter 
proposal. If information was considered essential by contracting agency, 
or lack of such information would be prejudicial, it should have been 
furnished to all prospective offerors 


Federal aid, grants, etc. 
Equal employment opportunity programs 

Revised “Philadelphia Plan” prescribing that no contracts or subcon- 
tracts shall be awarded for Federal or federally assisted construction 
projects unless bidder had submitted acceptable affirmative action pro- 
gram that included specific goals of minority manpower utilization to 
provide equal employment opportunity, conflicts with intent of Civil 
Rights Act of 1964, and B.O. No. 11246, making use of race or national 
origin as basis of employment an unlawful employment practice. Plan di- 
rected to correcting past discrimination by labor unions would in estab- 
lishing quota system for employment of minorities accord preferential 
treatment in conflict with prohibition in Civil Rights Act, and in passing 
upon legality of matters involving expenditures of appropriated funds, 
act will be so construed 


Impracticable to obtain competition 
Negotiation of procurement. (See Contracts, negotiation, com- 
petition, impracticable to obtain) 
Minimum needs requirement 
Cancellation and readvertising of invitation for copper superconductor 
wire upon determination lower resistivity ratio wire offered by lowest 
bidder equally met minimum needs of Govt. as did higher ratio more 
costly wire solicited was not required and original invitation should be 
reinstated. Adequate competition had been obtained under original in- 
vitation and only relatively small price difference existed between two 
lowest bids, and, although revision of specifications is “compelling 
reason” for rejecting all bids and readvertising procurement, cancella- 
tion of invitation shéuld be limited to instances in which award under 
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BIDS—Continued 

Competitive system—Continued 

Minimum needs requirement—Continued 
original specifications would not serve Govt.’s needs, but when as here 
specifications do, readvertising after exposure of bids would be prejudi- 
cial to competitive bidding system 

Mistake establishment 

Award for dictating equipment to apparent low bidder made on 
basis of mistake in fact that bidider’s offered price was lowest price 
received, understanding induced by erroneous factual statements in- 
advertently made by contractor’s representative that equipment would 
not require leasing of dictating trunk lines at monthly rental charge, 
was erroneous award to other than low, responsive, responsible bidder, 
and although made in good faith award should be canceled and pro- 
curement resolicited, as it is not enough that award be made in good 
faith. Fact that contractor’s representative was unaware that his state- 
ments were erroneous is algo of no effect as there is no difference be- 
tween contract entered into under mutual mistake of fact and one in 
which one party contracts in reliance upon deliberate misrepresentation 
BY CONGR gin ee nbitibighicicidtitatcuietinntiaccasincisbinetin imate dite 

Unsuccessful offeror’s failure to repeat questions raised at time pro- 
posals were opened concerning its competitor's ability to fulfill its repre- 
sentations is not considered waiver of any rights to object to award, 
nor does it preclude offeror from renewing complaints when erroneous 
basis of contract award is disclosed_.................-....-.......... 

Preservation of system’s integrity 


Interest of Govt. and integrity of competitive bidding system require 
that, after bids are opened and bidders’ prices disclosed, invitations 
should be canceled only for most cogent and compelling reasons, and 
fact that one bidder made mistake in bid does not represent cogent or 
compelling reason for rejecting all bids and readvertising procure- 
SOUS cnitkihaditihie bles dctitendibldee tints diebaaibhhiilianehiabiiibien tellin tndisnttiplindiphaiiss 

Where invitation for bids on construction project indicated applica- 
bility of Maryland sales tax had not been formally resolved by courts 
and invitation and contract provided tax was to be included in contract 
price, when court held tax was inapplicable to Federal construction 
projects, Govt. became entitled to price adjustment, notwithstanding tax 
had not been included in bid price—for to permit showing after award of 
omission would impinge upon integrity of competitive bidding system— 
and that Govt. had delayed in seeking refund. Decision of Armed 
Services Board of Contract Appeals that “the contract placed the onus 
of correctly determining the applicability of the state tax on the con- 
tractor” is in error as matter of law and, therefore, decision is not final 
and payment to contractor directed by Board should not be made. 

Prices below cost 


Where bid price is competitive and bidder is assumed to know costs 
involved and intended prices bid, there is no basis for conclusion that 
performance of contract would be at loss. Anticipated loss in per- 
formance of contract does not justify rejection of otherwise accept- 
able bid__...__. acidinaaseniih 
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BIDS—Continued 
Competitive system—Continued 
Restrictions on competition legitimacy 


Procedure for issuing solicitation packages in number determined by 
contracting officer, which after obtaining competition by means of auto- 
mated bidders source file, by publicizing procurement in Commerce 
Business Daily, and by notice in contractors information center results 
in insufficient copies to satisfy all mail requests does not achieve maxi- 
mum competition sought and, therefore, fairness of policy of filling 
requests on first-come, first-served basis, regardless of whether request 
is made via mail or in person should be reviewed. Firm should be able 
to obtain copy of solicitation without being left with belief it must resort 
to engaging local representative to do business with Govt. agency 

Small business concerns 

Self-certification 


While bidder’s good faith is criterion for determining acceptability 
of self-certification as to his small business status, determining factor 
in deciding whether actions after bid opening that affect self-certification 
are permissible is whether those actions give bidder undue advantage 
over other bidders by giving him option to remain ineligible or take 
steps to preserve his small business status for award purposes. To 
permit firm that had certified itself in good faith as small business con- 
cern to terminate after bid opening its management agreement with large 
business concern for purpose of qualifying for award of set-aside portion 
of invitation would give bidder just such option and would have a dele- 
terious effect on integrity of bidding system 

Specification conformance 


Contract award to low bidder which would have permitted bidder who 
had deliberately deviated from specification requirements to furnish 
item neither asked for in invitation nor offered by other bidders would 
not be contract offered to all bidders and, therefore, rejection of non- 
conforming low bid was proper, even though deliberately substituted 
item would have met minimum needs of Govt. To insure benefits of 
competition to Govt., it is essential that contract awards be made on 
basis of specification requirements submitted for competition, and de- 
viation to requirements may only be waived if deviation does not go 
to substance of bid or work injustice on other bidders, and deviation in 
low bid having been deliberately taken may not be considered trivial 
or minimal so as to justify waiver as minor irregularity 

Subcontractor utilization 


Although generally contracting practices and procedures employed 
by prime contractors in award of subcontracts are not subject to statu- 
tory and regulatory requirements which govern contract procurement 
by U.S., in view of clause in contract for operation of ammunition plant 
that provided for Govt. approval prior to award of subcontract, U.S. 
GAO reviewed cancellation of two Requests for Quotations (RFQ) 
and issuance of third solicitation by prime contractor, and even though 
criticizing failure to notify protesting subcontractor of rejection of its 
bid under first RFQ because of negative Govt. preaward survey and its 
erroneous use to exclude subcontractor from participating in second 
RFQ, concluded negotiations under third solicitation based on required 
revised specifications were not prejudicial to protestant_ 
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BIDS—Continued 
Competitive system—Continued 
Unbalanced bids 


Low bid to furnish motor vehicle repair parts that offered 20 percent 
discount on “common parts” available from several sources and 50 per- 
cent on “captive parts” procured from manufacturers or franchised deal- 
ers, is not unbalanced bid per se automatically precluding award_to bid- 
der in absence of evidence discounts offered constituted irregularity that 
affected fair and competitive bidding and, therefore, low bid may 
be considered for ‘award. It is in best interest of Govt. through appro- 
priate invitation safeguards to discourage submission of unbalanced 
bids based on speculation as to which items are purchased in greater 
quantities, and contracting agency to eliminate problem in future will 
require bidders to cite only one discount on both common and captive 


Contracts, generally. (See Contracts) 
Correction 
Initialing requirement 


Failure to initial erasure and correction of unit price in low bid sub- 
mitted under invitation for indefinite quantity of rods, where there was 
no doubt of intended bid price and no need to question whether person 
signing bid effected changes as abstract of bids evidenced price had 
been corrected prior to bid opening, was minor informality of form that 
should have been waived pursuant to par. 2-405 of Armed Services Pro- 
curement Reg. in interest of Govt. as low bidder responsible for contents 
of bid submitted would be required to perform at corrected bid price__-- 
Delivery provisions 

Evaluation. (See Bids, evaluation, delivery provisions) 

Failure to meet 

Deviation minor 


When shipping point information needed to determine transportation 
costs in evaluation of bids is shown in several places of low bid sub- 
mitted under invitation requiring bids to be on f.o.b. origin basis 
(shipping point), failure of bidder to insert information in column 
provided in invitation does not render bid nonresponsive and deviation 
may be waived as minor, for bid read as whole shows compliance with 
f.0.b. origin requirements and legally obligates bidder to make deliveries 
from point shown in several places of bid, even though variously desig- 
nated “Production Point,” “Inspection Point,” and “f.o.b. origin point.” 
Deviation is not substantive one that affects price, quantity, or quality 
and, therefore, waiver of omission is not prejudicial to other bidders 
and competitive bidding system. 

Mistakes 

Verification 


Verification of bidder’s failure to state guaranteed maximum shipping 
weights and cubic foot dimensions for containers to be shipped overseas, 
information needed to determine lowest transportation cost to Govt. 
and use of Govt.’s estimates with bidder’s consent to evaluate bid was 
proper. Verification of suspected error required by par. 2-406.3 of Armed 
Services Procurement Reg. was not prejudicial to other bidders. nor were 
bidders prejudiced because guarantee clause was shown to be erroneous 


410-893 © - 71 - 59 
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BIDS—Continued 

Delivery provisions—Continued 

Mistakes—Continued 

Verification—Continued 

on basis of information contained in Transportation Evaluation clause 
of invitation, in view of practice of permitting bidders to deliberately 
understate guaranteed weights, and fact successful bidder did not have 
opportunity to elect to stand on clause most advantageous to it__..--.-- 558 

Proof of ability to meet 


Whether low bidder offering Japanese steel can meet its delivery 
obligations under requirements contract for steel pipe is question of 
responsibility and, therefore, fact that bidder did not furnish firm writ- 
ten commitment from Japanese manufacturer did not require rejection 
of bid. Bidder with full knowledge of circumstances concerning its ability 
to meet delivery schedule agreed to be bound by specified delivery 
schedule, and Govt. is entitled to rely on this promise_........-..--..-- 553 
Deviations from advertised specifications. (See Contracts, specifica- 

tions, deviations) 
Discarding all bids 

Bidding irregularities 


Disclosure by employee of contracting agency to prospective bidder 
under invitation for stevedore and related services of information relat- 
ing to performance and cost data of incumbent contractor violated par. 
1-329.3(c) (4) (a) of Armed Services Procurement Reg., which exempts 
certain information from public disclosure, and disclosure was prejudi- 
cial to incumbent contractor’s competitive position in bidding on new con- 
tract, and suspicion of favoritism having been created by dismissal of 
employee, invitation should be canceled and readvertised to avoid 
jeopardizing integrity of competitive system. Allegation information 
could have been obtained or constructed from other sources is negated by 
fact it was furnished by unauthorized source to prejudice of other bid- 
ders, and resolicitation should include information considered essential 
OD: Ce OS ke dctmetiemnadstiemnonnemnneedmsocunmenpet 251 

Changed conditions, etc. 

Affecting price, quantity, or quality 

Cancellation of invitation for bids based on determination changes 
in scope of work and equipment to be furnished constituted substantial 
deviation from original specifications that affected price, quantity, or 
quality of procurement, and readvertisement of procurement with award 
to second low bidder under first invitation was in best interest of Govt. 
and is proper action under sec, 1-2.404-1(b) of Federal Procurement 
Regs., even though revision of specifications is not one of examples cited 
in section for canceling invitation. Examples cited are not intended to 
be all inclusive, but to be indicative of type of circumstance that justi- 
fies cancellation and, therefore, contracting officer’s determination to 
cancel invitation prevails in absence of showing of abuse of administra- 





Procurement no longer needed 

Fact that Govt. determined inventory on hand upon termination of 
contract was surplus to its needs and authorized contractor to dispose 
of inventory, does not preclude Govt., real party in interest, from assert- 
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BIDS—Continued 

Discarding all bids—Continued 

Changed conditions, etc.—Continued 

Procurement no longer needed—Continued 

ing after-discovered need for property and withdrawing it from sale for 
use under another contract. Rule that a contracting officer not only has 
right to reject all bids when procurement is no longer needed or wanted 
but would be derelict in his duty if he failed to do so, should be followed 
when need arises for surplus property advertised for sale, as determina- 
tion to dispose of surplus property does not constitute representation 
that no need exists or may not subsequently arise for property 

Compelling reasons only 


Failure of invitation for purchase, lease-purchase, or rental of micro- 
fiche reader-printer units to provide for evaluation of and request deliv- 
ery date for copy paper needed for units on which information and 
prices were solicited, or to establish lease period, is “compelling” reason 
contemplated by sec. 1-2.404—1 of Federal Procurement Regs. for cancel- 
lation of invitation after bid opening. Although cancellation of invitation 
after disclosure of bid prices is regrettable, invitation in not providing 
for consideration of all factors of cost was defective invitation, and to 
award contract for reader-printer units without regard to cost of paper 
would not be in best interest of Govt 

Cancellation of invitation for bids that contemplated 1-year require- 
ments type contract for motor vehicle repair parts and asked bidders to 
quote discount from price lists included in invitation, or as alternative 
to quote separate discounts on “common parts” and “captive parts” was 
not justified on basis that bids received could not be evaluated as bidders 
were not required to commit themselves to any price lists prior to bid 
opening, and that low bid offering 20 percent and 50 percent discounts 
was unbalanced. Absent affirmative showing Govt.’s needs could not be 
satisfied, there was no “compelling reason” within contemplation of par. 
2404.1 of Armed Services Procurement Reg. for discarding bids, and as 
bid unbalancing per se does not automatically preclude award, low bid 
should be considered for award 

Interest of Govt. and integrity of competitive bidding system require 
that, after bids are opened and bidders’ prices disclosed, invitations 
should be canceled only for most cogent and compelling reasons, and fact 
that one bidder made mistake in bid does not represent cogent or com- 
pelling reason for rejecting all bids and readvertising procurement 

Question wHether difference between nonresponsive bid and lowest 
acceptable bid is sufficiently substantial to justify rejection of all bids 
and to readvertise procurement is for determination by contracting 
officer. Par. 2-404.1(b) (vi) of Armed Services Procurement Reg. permits 
cancellation of invitations for bids after opening but prior to award 
where action is consistent with par. 2-404.1(a), which restricts rejec- 
tion of all bids to situations where reason for cancellation of invitation 
is compelling, and contracting officer determines in writing that all other- 
wise acceptable bids received are at unreasonable prices 

Failure to establish procedures to pick up timber sale bids addressed in 
accordance with invitation for bids to post office box and Forest Super- 
visor designated to receive bids, whose office was but short distance from 
post office, resulted in late delivery of bid that had been timely received 
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BIDS—Continued 

Discarding all bids—Continued 

Compelling reasons only—Continued 
at post office, and bid constructively delivered to Forest Service facility 
when deposited at post office is for consideration pursuant to sec. 
1—2.3038-2 of Federal Procurement Regs. on basis mishandling is charge- 
able to Govt. Considerations of bid may not be avoided by discarding 
bids received and readvertising timber sale as no cogent or compel- 
ling reason exists for such action 

Prices excessive 

Cancellation of invitation for bids that contained total set-aside for 
small business concerns due to disparity in bid prices evidenced by bid of 
large business concern who had acquired small business that had been 
solicited to submit bid having satisfactorily performed under prior 
contracts, because contracting officer was unaware of concern’s changed 
size status, and readvertisement of procurement on unrestricted basis, 
was in accord with pars. 1-706.5(a) (1) and 1~706.3(a) of Armed Serv- 
ices Procurement Reg., and withdrawal determination properly con- 
sidered “courtesy” bid of large business concern submitted at price that 
was less than half of lowest small business price, even though no formal 
inquiry was made to establish correctness of large business concern’s 
price as firm was ineligible for award under set-aside 

Reinstatement 

Cancellation of invitation unjustified 

Cancellation and readvertising of invitation for copper superconductor 
wire upon determination lower resistivity ratio wire offered by lowest 
bidder equally met minimum needs of Govt. as did higher ratio more 
costly wire solicited was not required and original invitation should be 
reinstated. Adequate competition had been obtained under original invi- 
tation and only relatively small price difference existed between two 
lowest bids, and, although revision of specifications is “compelling rea- 
son” for rejecting all bids and readvertising procurement, cancellation 
of invitation should be limited to instances in which award under orig- 
inal specifications would not serve Govt.’s needs, but when as here speci- 
fications do, readvertising after exposure of bids would be prejudicial 
to competitive bidding system 

Sale of surplus property 

Procurement principles 

Procurement principles applying equally to surplus sales, contracting 
officer has broad authority to reject all bids and readvertise sale and, 
therefore, cancellation of sales invitation for disposal of surplus aircraft 
carcasses to be reduced to scrap aluminum, demilitarization and sweat- 
ing of aircraft to be accomplished before removal from Air Force Base, 
and readvertisement of aircraft to give purchaser option of either on-base 
sweating or on-base demilitarization with off-base processing to alleviate 
critical pollution problem—held secondary issue—was proper on basis 
that to restrict bidder from computing bid price on using own facilities 
to reduce carcasses to scrap when procedure was not necessary in Govt.’s 
interest would be inimical to full and free competition contemplated by 
40 U.S.C, 484, and that restriction was cogent and compelling reason to 
justify rejection of all bids 
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BIDS—Continued 
Discarding all bids—Continued 
Specification defective 
Evaluation basis 
Low bid to supply requirements for radio program tape duplication 
and distribution services that furnished only fraction of unit prices 
solicited on distribution services is nonresponsive bid, even though items 
not priced had been excluded from evaluation formula and comprised 
only 2 percent of contemplated contract, for omission left contracting 
agency without any fixed-unit price commitment for substantial 
number of possible service combinations. Moreover, bid evalua- 
tion formula provided in invitation soliciting basic 1-year contract term 
and additional option year, permitted submission of unbalanced bids, and 
did not assure reasonable expectation that lowest evaluated bid would 
result in lowest actual performance cost that is required under 10 U.S.C. 
2305(a) to secure full and free competition and, therefore, defective 
invitation should be canceled 
Information omission 
Failure of invitation for purchase, lease-purchase, or rental of micro- 
fiche reader-printer units to provide for evaluation of and request deliv- 
ery date for copy paper needed for units on which information and prices 
were solicited, or to establish lease period, is “compelling” reason con- 
templated by sec. 1-2.404-1 of Federal Procurement Regs. for cancella- 
tion of invitation after bid opening. Although cancellation of invitation 
after disclosure of bid prices is regrettable, invitation in not providing 
for consideration of all factors of cost was defective invitation, and to 
award contract for reader-printer units without regard to cost of paper 
would not be in best interests of Govt. 
Performance time 
When invitation for bids provides for liquidated damages but omits 
to state number of days in which work of converting elevators to auto- 
matic controls must be completed, question for resolution is not respon- 
siveness of low bid that did not indicate performance time or entitlement 
to contract award of only other bidder who had indicated performance 
time in its bid, but whether invitation was defective. Invitation in omit- 
ting performance time did not comply with requirement in sec. 1—-18.203-1 
(b) of Federal Procurement Regs., and in failing to indicate what time, 
if any, would be acceptable, did not permit bidders to compete on equal 
basis and, therefore, defective invitation should be canceled and procure- 
ment readvertised. 
Discounts 
Trade discount 
Discount in excess of two percent 
Bid offering 2 percent-20 days prompt payment discount and unidenti- 
fied discount of 2.1 percent—10 days under non-set-aside portion of labor 
surplus area invitation which provided that discount in excess of 2 per- 
cent automatically would be considered trade discount was properly 
evaluated as offering both 2 percent prompt payment discount and 2.1 
percent trade discount for consideration as price reduction to make bid 
low and eligible for contract award. Discount Limitation clause of invi- 
tation intended for purpose of precluding bidders from offering prompt 
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BIDS—Continued 
Discounts—Continued 
Trade discount—Continued 
Discount in excess of two percent—Continued 
payment discount in excess of normal trade practices in hope Govt. 
would not earn it, is not within purview of par. 2-407.8(a) of Armed 
Services Procurement Reg. establishing 20-day prompt payment discount 
minimum and, therefore, 2.1 percent 10-day discount offered properly 
was converted to trade discount 
Unbalanced 
Cancellation of invitation for bids that contemplated 1-year require- 
ments type contract for motor vehicle repair parts and asked bidders to 
quote discount from price lists included in invitation, or as alternative 
to quote separate discounts on “common parts” and “captive parts” was 
not justified on basis that bids received could not be evaluated as bidders 
were not required to commit themselves to any price lists prior to bid 
opening, and that low bid offering 20 percent and 50 percent discounts 
was unbalanced. Absent affirmative showing Govt.’s needs could not be 
satisfied, there was no “compelling reason” within contemplation of par. 
2404.1 of Armed Services Procurement Reg. for discarding bids, and as 
bid unbalancing per se does not automatically preclude award, low bid 
should be considered for award 
Low bid to furnish motor vehicle repair parts that offered 20 percent 
discount on “common parts” available from several sources and 50 per- 
cent on “captive parts” procured from manufacturers or franchised 
dealers, is not unbalanced bid per se automatically precluding award to 
bidder in absence of evidence discounts offered constituted irregularity 
that affected fair and competitive bidding and, therefore, low bid may be 
considered for award. It is in best interest of Govt. through appropriate 
invitation safeguards to discourage submission of unbalanced bids based 
on speculation as to which items are purchased in greater quantities, 
and contracting agency to eliminate problem in future will require bid- 
ders to cite only on discount on both common and captive parts.__----- 
Upon unequivocal confirmation of apparent unbalanced low bid on 
motor vehicle parts and accessories that offered discounts of 36 percent 
en “common parts” and 60 percent on “captive parts,” acceptance of bid 
was proper, for unbalanced bid is not automatically precluded from con- 
sideration in absence of evidence of irregularity, and contracting officer 
properly held that bidders who had failed to identify price lists were 
bound by lists included in invitation, and that low bid was responsive, 
notwithstanding bidder did not have on hand at time of award, all price 
lists to which committed under contract. Correction of mislabeled parts 
will be advantageous to Govt., without subverting contract, and Govt. in 
keeping with spirit of contract, will not request part by brand name to 
obtain higher discount 
Evaluation 
Aggregate v. separable items, prices, etc. 
Subitems 
Under invitation for bids which listed 30 items, some comprising two or 
more subitems, but which did not provide that either unit prices or aggre- 
gate bid price would govern, rejection of low bid was proper where bidder 
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BIDS—Continued 
Evaluation—Continued 
Aggregate v. separable items, prices, etc.—Continued 
Subitems—Continued 

refused correction of mistake in subtotal of four subitems correctly ex- 
tended that would increase subtotal, because resultant increase in aggre- 
gate bid price would displace low bid, but claimed error in subitem com- 
putation and entitlement to contract award on basis of originally sub- 
mitted total base bid price. No discrepancy having occurred between sub- 
item and extended price, reduction in subitem price was essential for low 
bid to remain low, and absent evidence of intended subitem price as re- 
quired by sec. 1-2.406-3(a) (2) of Federal Procurement Regs., rejection 
of erroneous bid was required to preserve integrity of competitive 


Alternate bases bidding 
Failure to bid on all bases 


Where bidders under invitation soliciting bids on basis of first article 
approval and/or waiver of article are advised to submit bids on basis 
of first article approval even if entitled to waiver of first article in 
order to make them eligible for consideration should contracting agency 
determine to make award on basis of first article approval, fact that 
low bidder did not submit bid on first article waiver alternative did 
not affect bid responsiveness or bidder’s eligibility for award of contract 
on basis of first article approval, as bidder having complied with terms 
of invitation did not run risk that its bid on basis of first article ap- 
proval could not be considered because Govt. elected to accept alter- 
native it did not bid upon, waiver of first article approval 

Basis for evaluation 

Descriptive literature on file 


Under invitation requiring bidders to cite make and model of refuse 
collection trucks offered to permit evaluation of bids on basis of descrip- 
tive literature on file with procurement officer, determination that 
low bid was nonresponsive was proper, even though literature indicated 
it was subject to change. Bidder had not specified in its bid that any 
modification would be made in equipment to meet invitation require- 
ments, and for officer to inquire after bid opening whether there was 
other literature available to show that offered model would comply 
with specifications would have permitted bidder to modify its bie after 
submission contrary to competitive bidding procedures. Future invi- 
tations should, however, show that award will be based upon bidder’s 
unqualified offer to comply with specifications, thus avoiding need for 
bidders to cite truck make and model 

Buy American Act. (See Bids, Buy American Act, evaluation) 

Delivery provisions 

First article approval or waiver 

Under invitation soliciting bids on basis of first article approval 
and/or waiver, when need for procurement became urgent, award of 
contract to second low bidder who had submitted bids on both first 
article approval and waiver, on basis first article waiver bid offered 
earlier delivery, and withdrawal of request for Certificate of Com- 
petency, which had been informally approved on low responsive bidder 





908 INDEX DIGEST 
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Evaluation—Continued 

Delivery provisions—Continued 

First article approval or waiver—Continued 

who had submitted bid on first article approval basis only, overlooked 
eligibility of low bidder for contract award. Although award on basis 
of urgency should not have been accomplished under invitation and 
proper action would have been to cancel invitation and negotiate 
contract. pursuant to public exigency procedures of 10 U.S.0. 2804(a) 
(2), corrective action would not be in Govt.’s interest, however, pro- 
cedures should be reviewed 

Withdrawal of Certificate of Competency referral to Small Business 
Admin. after advice certificate would issue was not legally effective to 
remove low bidder from consideration for award, even though its 
bid was submitted on first article approval basis only, as invitation 
solicited bids on both first article approval and/or waiver basis. There- 
fore, when urgency for procurement developed, contracting officer in 
awarding contract to second low bidder on basis of first article waiver 
to obtain shorter delivery schedule, overlooked restriction in Armed 
Services Procurement Reg. 1-1908(a) that any difference in delivery 
schedules resulting from waiver of first article approval is not evalua- 
tion factor, and that alternative to award to low bidder would have 
been cancellation of invitation and negotiation of contract pursuant to 
public exigency procedures of 10 U.S.C. 2304(a) (2) 

F.O.B. origin 
Omitted from bid 


When shipping point information needed to determine transportation 
costs in evaluation of bids is shown in several places of low bid sub- 
mitted under invitation requiring bids to be on f.o.b. origin basis (ship- 
ping point), failure of bidder to insert information in column provided 
in invitation does not render bid nonresponsive, and deviation may be 
waived as minor, for bid read as whole shows compliance with f.o.b 
origin requirements and legally obligates bidder to make deliveries 
from point shown in several places of bid, even though variously de- 
signated “Production Point,” “Inspection Point,” and “f.o.b. origin 
point.” Deviation is not substantive one that affects price, quantity, or 
quality and, therefore, waiver of omission is not prejudicial to other 
bidders and competitive bidding system 

Guaranteed shipping weight 

Award of supply contract that failed to include Guaranteed Maximum 
Shipping Weight and Dimensions Clause (Guarantee Clause) pre- 
scribed by pars. 2-201(b) and 19-210 of Armed Services Procurement 
Reg. (ASPR), and was amended to include clause, will not be disturbed 
as successful bid remained low after first reevaluation of two lowest 
bids submitted under invitation requiring bidders to furnish shipping 
container data. Contract provision holding contractor responsible for 
costs and damages resulting from loss of goods in transit or some un- 
usual loss attributable to failure to meet packaging requirements cannot 
substitute for required Guarantee Clause, and future f.o.b origin invi- 
tations should incorporate ASPR mandatory Guarantee Clause 

Award to low bidder who failed to furnish guaranteed shipping 
weight (GSW) under invitation stating that “Bidder must state weights 
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Delivery provisions—Continued 

Guaranteed shipping weight—Continued 

in his bid or it will be rejected,” is not precluded because weight applied 
was one submitted by second low bidder, where invitation in providing 
for evaluation of bids on f.0.b. origin basis, plus transportation, and for 
reduction of contract prices should transportation costs exceed those 
used for bid evaluation, furnishes packing specifications that permit 
computing highest possible weight, which multiplied by applicable 
freight rate produces transportation cost that when added to bid price 
does not displace low bid. Even though failure to state GSW is not 
minor deviation, one of exceptions to rule is situation such as one in- 
volved where there is no real likelihood low bid will exceed second 
high bid 

Verification of bidder’s failure to state guaranteed maximum shipping 
weights and cubic foot dimensions for containers to be shipped over- 
seas, information needed to determine lowest transportation cost to 
Govt., and use of Govt.’s estimates with bidder’s consent to evaluate bid 
was proper. Verification of suspected error required by par. 2-406.3 
of Armed Services Procurement Reg. was not prejudicial to other bid- 
ders, nor were bidders prejudiced because guarantee clause was shown 
to be erroneous on basis of information contained in Transportation 
Hvaluation clause of invitation, in view of practice of permitting bidders 
to deliberately understate guaranteed weights, and fact successful bid- 
der did not have opportunity to elect to stand on clause most advan- 
tageous to it 

Error in cubic displacement of shipment of cement to overseas 
destination entitles Govt. in accordance with Maximum Guaranteed 
Shipping Weights and Dimensions clause contained in invitation for 
bids to contract price reduction between actual transportation costs 
and costs used to evaluate bid. Contractor’s allegation of mistake in 
calculation of guaranteed cubic displacement in bid preparation is not 
sustained, even though displacement figure was below Govt.’s estimate, 
in view of fact that generally bidders deliberately underestimate guar- 
anteed shipping weights and dimensions, and that additional transpor- 
tation cost, taking into consideration bid price for cement, did not 
place contracting officer on constructive notice of possibility of error._- 

Information 
Reevaluation after contract award 

Second reevaluation of bids after contract award under invitation 
that required bidders to furnish shipping container data that disclosed 
fact low bidder’s transportation costs on basis of actual shipping ex- 
perience were in excess of those of second low bidder, does not affect 
fact that bid was responsive at time of bid opening within meaning of 
10 U.S.C. 2805 and par. 2-801 of Armed Services Procurement Reg., and 
that bid conformed to specifications, which provided considerable lee- 
way in method of packaging and shipping weights, including choice 
of container dimensions and use. Contracting officer’s acceptance of 
dimensions and weights of containers offered in good faith for evalua- 
tion purposes was reasonable as difference in weights offered did not 
put him on notice of error. 
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Evaluation—Continued 

Discount provisions 

Trade and prompt payment discounts 

Bid offering 2-percent—20 days prompt payment discount and uniden- 
tified discount of 2.1 percent-10 days under non-set-aside portion of 
labor surplus area invitation which provided that discount in excess of 
2 percent automatically would be considered trade discount was pro- 
perly evaluated as offering both 2 percent prompt payment discount 
and 2.1 percent trade discount for consideration as price reduction to 
make bid low and eligible for contract award. Discount limitation clause 
of invitation intended for purpose of precluding bidders from offering 
prompt payment discount in excess of normal trade practices in hope 
Gevt. would not earn it, is not within purview of par. 2-407.3(a) of 
Armed Services Procurement Reg. establishing 20-day prompt payment 
discount minimum and, therefore, 2.1 percent 10-day discount offered 
properly was converted to trade discount 

Method of evaluation defective, etc. 

Evaluation factors uncertain 

Evaluating proposal on mathematical basis applying detailed and 
rigid requirements where solicitation for study of feasibility of auto- 
mating Air Force operation was stated in broad, general terms and 
offerors were not sufficiently informed of evaluation factors to be used 
and relative weight to be attached to each, was not in accordance with 
par. 3-501(b) of Armed Services Procurement Reg. that “Solicitations 
shall contain information necessary to enable prospective offeror to pre- 


pare proposal or quotation properly.” Appropriate action should be 
taken in future procurements to assure that when mathematical formula 
evaluation is to be used, offerors will be informed of major factors to 
be considered and broad scheme of scoring to be employed, and whether 
or not numerical ratings are used, information should be furnished 
of minimum evaluation standards and degree of importance to be ac- 
corded to particular factors in relation to each other 


Lowest bid not lowest cost 

Low bid to supply requirements for radio program tape duplication 
and distribution services that furnished only fraction of unit prices 
solicited on distribution services is nonresponsive bid, even though 
items not priced had been excluded from evaluation formula and com- 
prised only 2 percent of contemplated contract, for omission left con- 
tracting agency without any fixed-unit price commitment for substan- 
tial number of possible service combinations. Moreover, bid evaluation 
formula provided in invitation soliciting basic 1-year contract term and 
additional option year, permitted submission of unbalanced bids, and 
did not assure reasonable expectation that lowest evaluated bid would 
result in lowest actual performance cost that is required under 10 
U.S.C. 2805(a) to secure full and free competition and, therefore, 
defective invitation should be canceled. 

Multi-year v. single-year procurements 

Notwithstanding Air Force should have issued formal amendment 
required by par. 2-208 of Armed Services Procurement Reg. for rack 
chart referenced but omitted from invitation soliciting bids and separate 
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Evaluation—Continued 

Multi-year v. single-year procurements—Continued 
prices on first-year and multi-year requirements for multiplex equip 
ment used in complicated communications systems, and failed to mail 
copy of chart calling for additional equipment for multi-year procure- 
ment to low bidder on both aspects of procurement, Govt.’s best interests 
requiring that award be made on basis of its multi-year requirements, 
nonresponsive bid must be rejected, even though inadvertently copy 
of chart was not sent to low bidder, and, therefore, there is no need 
to consider responsiveness of first-program year bid, which did not com- 
ply with requirement for two sets of prices_._.....-.....----.------- 

Fact that invitation for bids on. first-year and multi-year require- 
ments for multiplex equipment. used in complicated communications 
systems did not call for uniform unit prices for each year of multi-year 
program and did not contain criteria for comparison of first-year versus 
multi-year requirements does not violate par, 1-322 of Armed Services 
Procurement Reg. (ASPR), where because no two systems to be pro- 
cured during multi-year period would have same unit price, Air Force 
was authorized to deviate from ASPR multi-year procurement policy 
on basis deviation would result in lower cost per unit and facilitate 
standardization of equipment, and because it would not be feasible to 
provide for one-year versus multi-year evaluation 


Negotiation. (See Contracts, negotiation, evaluation factors) 
Patent royalty payments 


To gain additional experience with preprocurement licensing under 
which if unlicensed bidder is awarded contract, patent owner receives 
royalty payment used in bid evaluation, National Aeronautics and 
Space Admin. may continue previously approved procedure, revised to 
limit procedure to research and development contracts where potential 
patent infringement exists; to require patent owner to file timely 
written notice of request for license; to delay opening of bids to allow 
evaluation of preprocurement license request ; to provide for reasonable 
royalty rate, which if it exceeds lowest rate to private concern will 
be documented; to allow demonstration that contract performance 
will not result in infringement; to exclude any patent that forms basis 
of unresolved claim; and to provide for inclusion of royalties in bid 
evaluation where Govt. already is licensee 

Qualified Bids, (See Bids, qualified) 

Samples 


Fact that samples of fabric submitted with low bid on one of several 
classes of furniture solicited met color, pattern, finish, and/or appear- 
ance characteristics listed in invitation, but not composition require- 
ments of fabric to be furnished and otherwise referenced in invitation, 
does not require rejection of bid, where samples served purpose for 
which they were intended—evaluation to determine compliance with 
listed characteristics—and were not required to meet or be tested for 
material conformity, and where record evidences that acceptable color 
and other characteristics of submitted samples are available in fabric 
to be furnished in performance of contract. 
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BIDS—Continued 
Failure to furnish something required. (See Contracts, specifications, 
failure to furnish something required) 
Guaranteed shipping weight, etc. 
Evaluation. (See Bids, evaluation, delivery provisions, guaranteed 
shipping weight, etc. ) 
Labor surplus area performance, (See Contracts, awards, labor surplus 
areas) 
Late 
Mishandling determination 
Bids received at one place for delivery to another place 


Failure to establish procedures to pick up timber sale bids ad- 
dressed in accordance with invitation for bids to post office box and For- 
est Supervisor designated to receive bids, whose office was but short 
distance from post office, resulted in late delivery of bid that had been 
timely received at post office, and bid constructively delivered to For- 
est Service facility when deposited at post office is for consideration 
pursuant to sec. 1-2.303-2 of Federal Procurement Regs. on basis mis- 
handling is chargeable to Govt. Consideration of bid may not be avoided 
by discarding bids received and readvertising timber sales as no co- 
gent or compelling reason exists for such action 

Modification 

Rejection 

Nonresponsiveness of low bid of Canadian firm offering 60-day bid 
acceptance period under invitation specifying period of “at least 90 
days” is not overcome by fact that bid submitted to Canadian Com- 
mercial Corp. (CCC), quasi-governmental agency that handles bids of 
Canadian firms with Dept. of Defense (DOD), was accompanied by 
CCC form offering to keep bid firm for additional 10 days, or total of 
100 days, as bidder’s intent to be bound by specified bid acceptance 
period was not submitted to DOD before bid opening. CCC is consid- 
ered prime contractor and, therefore, subject to ordinary requirements 
regarding bid responsiveness, and offer to meet bid acceptance terms of 
invitation not coming within exceptions that permit late bid modifica- 
tions, low bid is not for consideration, even though Govt. is deprived of 
lower prices 

Opening of bid effect 

Erroneous opening of late bid does not justify disregarding require- 
ment that contract award be made to lowest, responsible and respon- 
sive bidder unless compelling reasons exist to reject all bids. Therefore, 
bid received and opened after scheduled bid opening time under erro- 
neous assumption lateness was due to delay in mails for which bidder 
was not responsible, properly was rejected pursuant to par. 2-303.1 of 
Armed Services Procurement Reg. 

Postal strike effect 

Bid, forwarded by regular mail in sufficient time to have been deliv- 
ered prior to time set for opening of bids but for unprecedented postal 
strike that commenced in New York City on bid opening day, may not 
be considered for award by waiving late bid regulations on theory strike 
was in same realm as act of God, defined as “some inevitable accident 
which cannot be prevented by human care, skill, or foresight, but results 
from natural causes * * *.” But even assuming strike was act of God, 
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BIDS—Continued 

Late—Continued 

Postal strike effect—Continued 
bidder in not forwarding its bid by registered or certified mail, assumed 
risk of delivery, risk which was not overcome by bid handling instruc- 
tions to procuring agencies necessitated by strike, as instructions did 
not suspend late bid rules contained in Armed Services Procurement 
Reg. 2-303 and invitation 

Processing and delivery by Government 


Bid forwarded by certified mail that reached Air Force Base Branch 
Post Office in time to be received in bid opening room before opening of 
bids if bid had been forwarded by regular mail, but which was not 
timely received due to special administrative handling required for cer- 
tified mail is nevertheless late bid and lateness may not be waived on 
basis it was due to delay in mails for which bidder was not responsible, 
as it is not enough that bid was received at Branch Post Office before bid 
opening time, sender should have allowed sufficient time for it to reach 
bid room before bid opening time. Fact that form of mail used is not as 
fast as expected, or is slower than other types of mail, provides no basis 
for enlarging exception to requirement for timely submission of bids___ 

Special delivery service 


Rejection of late bid that had been forwarded by certified mail to Air 
Force Base located 18 miles from nearest post office is not affected by 
fact bid had been handled airmail special delivery. Special delivery serv- 
ice ceased at post office in neighboring town in accordance with postal 
regulation limiting special delivery service to within 1-mile perimeter_._ 

Uniform Time Act effect 


Under invitation providing for bids to be opened at 11 a.m. central 
standard time (c.s.t.), on May 28, 1969, bid hand-carried and delivered 
at 11:20 a.m., c.s.t., after bids had been read was properly rejected as 
late bid. Contention that because invitation did not indicate “c.s.t.” 
would be interpreted as central daylight savings time, 11 a.m., c.s.t., 
meant 12 noon, daylight savings time, ignores fact that with enactment 
of Pub. L. 89-387, effective Apr. 1, 1967, there is no distinction between 
standard and daylight time, and that within each time zone there is 
only preestablished standard time regardless that during certain por- 
tion of year standard time is advanced 1 hour, thus making standard 
time and popular reference to “Daylight Saving Time” one and same. 
To preclude future differences in opinion “local time at place of bid 
opening” will be substituted for “standard time.”_.....-_.-_-._.-.---- 
Letter Requests for Technical Proposals 

Two-step procurement. (See Bids, two-step procurement) 

Mistakes 
Actual or constructive knowledge 


In absence of actual or constructive knowledge of alleged error, con- 
tracting officer is not required to assume burden of examining every bid 
or proposal for possible error and, therefore, contractor alleging mistake 
after award in his proposal on ballistic nylon canopies that was not 
apparent on its face, and where contracting officer had no constructive 
notice of error because there was only 14 percent difference between pro- 
posals, and because he could have procured vinyl set of blankets at lower 
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BIDS—Continued 
Mistakes—Continued 
Actual or constructive knowledge—Continued 
price, is not entitled to price adjustment on basis contracting officer could 
have discovered mistake by examining prior procurements. It is unreason- 
able to hold contracting officer responsible to determine that prices 
offered are improvident on factors that are not ascertainable from bid 
or offer itself 
Allegation after award. (See Contracts, mistakes) 
Correction 
Authority 
Where correction of bid was improper, fact that correction was per- 
mitted by authorized Govt. agent does not estop Govt. from terminating 
purported contract. Although withdrawal of erroneous bid could have 
been permitted, correction was precluded as intended bid could not be 
substantially determined from invitation or bid. Bid protest procedures 
used having conformed to sec. 20.2, Title 4, Code of Federal Regs., and 
contractor timely informed its interests could be adversely affected and 
given opportunity to present its views, termination of partially performed 
contract was neither prejudicial to contractor nor adverse to best inter- 
ests of Govt., and was required in order to preserve integrity of competi- 
tive bidding system 
Base bid and alternative items 
Where base bid is corrected to reflect intended price for materials and 
contract is awarded with deduction of alternative item, amount deducted 
for item should reflect correction in base bid. 
Contract executed prior to correction 


Where record establishes mistake had been made in low bid and that 
intended bid exceeded bid submitted, and Govt. was on constructive notice 
of error from time of bid opening and on actual notice within 24 hours 
of opening, and documentation of mistake established existence, nature, 
and amount of mistake, which amount when added to bid price does not 
displace low bidder, fact that contractor signed contract before correction 
of mistake does not preclude its right to relief. Both Govt. and contractor 
expected that price would be amended at later date to reflect bid price 
intended by bidder, price actually known to contracting officer and, there- 
fore, reformation of contract by increasing price by amount of docu- 
mented mistake is authorized 


Evidence of error 
Omission of price 

Bidder who submitted clear and convincing evidence of error in bid 
due to failure to show extended amount for listed quantity of one item 
and its unit price, manner in which error occurred, and intended total 
bid price, established existence of mistake alleged, and satisfied require- 
ments of sec. 1-2.406-3(a) (2) of Federal Procurement Regs. to permit 
bid correction, even though profit and overhead figure was not increased. 
Bid may be corrected to reflect omission of direct costs without increase 
for profit and overhead if so requested by bidder where bid would still 
remain low bid even if amended to reflect increase for profit and overhead 
as correction would not be prejudicial to other bidders 
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BIDS—Continued 
Mistakes—Continued 
Correction—Continued 
Low bid displacement 
Under invitation soliciting bids on insecticides requirements over 1- 
year period, award to be made in aggregate for each of 13 groups solicited, 
correction of bid by reducing stated unit prices by one twenty-fourth—bid 
having been computed on 24-can carton basis instead of on per can basis— 
not only displaced lower acceptable bid on several groups contrary to sec. 
2.406-3(a)(2) of Federal Procurement Regs., which prescribes correc- 
tion only when existence of mistake and bid actually intended are ascer- 
tainable from invitation, but was tantamount to letting bidder submit 
second bid. Award should be canceled and unfilled requirements 
reawarded, and future procurements should more specifically state 
bidding unit measurements 
Telegram received prior to bid opening increasing bid price for jani- 
torial services, which is alleged to have been intended as decrease, and if 
so considered three lower bids would be displaced to make corrected price 
lowest submitted, may not be treated as price decrease on basis mistake 
occurred in transmission of bid amendment, absent showing message 
delivered originally by telegraph company was not message telephoned 
by bidder, or certification by telegraph company that would support 
allegation of error in bid price modification. Therefore, exception to pro- 
hibition in sec. 1-2.406-3(a)(2) of Federal Procurement Regs. that 
permits bid correction that displaces lower bids when error is established 
through information provided by telegraph company rather than by 
interested bidder does not apply 
Nonresponsive bids 
In recommending termination of purported contract that had been 
awarded to bidder permitted to correct its bid price because it had been 
erroneously computed on estimated requirements 24 times Govt.’s true 
estimate and mistake may have affected amount bid, and that correction 
was tantamount to submission of second bid, U.S. GAO did not exceed 
its review authority. Standard of review pursuant to Wunderlich Act 
(41 U.S.C. 821, 322) applies to contract disputes and not to mistakes in 
bid, and finality of administrative determination does not apply to 
questions of law. For years GAO decided all questions concerning cor- 
rections of bid mistakes, and even with delegation of such authority, 
Comptroller General is not deprived of right to question administrative 
determinations, nor bidder of right to request his decision 
Evidence of error 
Unbalanced bid 
Under invitation for procurement of intra-city or intra-area transpor- 
tation services that was divided into four schedules consisting of various 
service items and zones in which services were to be performed, and that 
provided for award under each zone of each schedule to low bidder on 
any schedule bid on who offered unit prices on all items, contractor re- 
ceiving partial award under each schedule who alleges financial loss be- 
cause its bid was balanced in anticipation that award would be made 
on entire schedule, and because its item prices were computed on basis 
total price for schedule would be competitive, is not entitled to relief on 
mistake-in-bid theory as nothing on face of bid placed contracting officer 
on actual or constructive notice of possibility of error 
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BIDS—Continued 

Mistakes—Continued 

General rule 

In absence of actual or constructive knowledge of alleged error, con- 
tracting officer is not required to assume burden of examining every bid 
or proposal for possible error and, therefore, contractor alleging mistake 
after award in his proposal on ballistic nylon canopies that was not ap- 
parent on its face, and where contracting officer had no constructive 
notice of error because there was only 14 percent difference between 
proposals, and because he could have procured vinyl set of blankets at 
lower price, is not entitled to price adjustment on basis contracting officer 
could have discovered mistake by examining prior procurements. It is 
unreasonable to hold contracting officer responsible to determine that 
prices offered are improvident on factors that are not ascertainable from 
bid or offer itself 

Relief 

After execution of contract 

Where record establishes mistake had been made in low bid and that 
intended bid exceeded bid submitted, and Govt. was on constructive no- 
tice of error from time of bid opening and on actual notice within 24 
hours of opening, and documentation of mistake established existence, 
nature, and amount of mistake, which amount when added to bid price 
does not displace low bidder, fact that contractor signed contract before 
correction of mistake does not preclude its right to relief. Both Govt. and 
contractor expected that price would be amended at later date to reflect 
bid price intended by bidder, price actually known to contracting officer 


and, therefore, reformation of contract by increasing price by amount of 
documented mistake is authorized 


Subitems 

Under invitation for bids which listed 30 items, some comprising two 
or more subitems, but which did not provide that either unit prices or 
aggregate bid price would govern, rejection of low bid was proper where 
bidder refused correction of mistake in subtotal of four subitems cor- 
rectly extended that would increase subtotal, because resultant increase 
in aggregate bid price would displace low bid, but claimed error in sub- 
item computation and entitlement to contract award on basis of originally 
submitted total base bid price. No discrepancy having occurred between 
subitem and extended price, reduction in subitem price was essential for 
low bid to remain low, and absent evidence of intended subitem price as 
required by sec. 1-2.406-3(a) (2) of Federal Procurement Regs., rejection 
of erroneous bid was required to preserve integrity of competitive bid- 
Ce CU kinins iicinianintemecetiptiaitaenen inl erate ccenaniiceaans 

Telegraphic submissions 

Error establishment 

Telegram received prior to bid opening increasing bid price for jani- 
torial services, which is alleged to have been intended as decrease, and if 
so considered three lower bids would be displaced to make corrected price 
lowest submitted, may not be treated as price decrease on basis mistake 
occurred in transmission of bid amendment, absent showing message de- 
livered originally by telegraph company was not message telephoned by 
bidder, or certification by telegraph company that would support allega- 
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BIDS—Continued 
Mistakes--Continued 
Telegraphic submissions—Continued 
Error establishment— Continued 
tion of error in bid price modification. Therefore, exception to prohibition 
in sec. 1-2.406-3(a) (2) of Federal Procurement Regs. that permits bid 
correction that displaces lower bids when error is established through 
information provided by telegraph company rather than by interested 
bidder does not apply 
Unit price v. extension differences 
Not apparent on face of bid 
An obvious discrepaucy between unit and total prices in bid for care 
of remains of deceased personnel submitted under invitation for bids 
that requested unit and extended prices on estimated quantities of 22 dif- 
ferent items and/or subitems of services and supplies and that provided 
unit price will prevail in case of discrepancy between unit and extended 
prices, subject to correction in same manner as any other mistake, may 
not be corrected pursuant to par. 2-406.2 of Armed Services Procurement 
Reg. as error “apparent on the face of the bid,’’ absent evidence of 
whether error occurred in unit price or extended price. To permit cor- 
rection of error would give bidder opportunity to select either unit price 
or purported extended price, thus adversely affecting confidence in com- 
petitive bidding system 
Verification 
Government responsibility 


Verification of bidder’s failure to state guaranteed maximum shipping 
weights and cubic foot dimensions for containers to be shipped overseas, 
information needed to determine lowest transportation cost to Govt., and 
use of Govt.’s estimates with bidder’s consent to evaluate bid was proper. 
Verification of suspected error required by par. 2-406.3 of Armed Serv- 
ices Procurement Reg. was not prejudicial to other bidders, nor were 
bidders prejudiced because guarantee clause was shown to be erroneous 
on basis of information contained in Transportation Evaluation clause 
of invitation, in view of practice of permitting bidders to deliberately 
understate guaranteed weights, and fact successful bidder did not have 
opportunity to elect to stand on clause most advantageous to it 
Multi-year 

Amendment 

Propriety 

Notwithstanding Air Force should have issued formal amendment re- 
quired by par. 2-208 of Armed Services Procurement Reg. for rack chart 
referenced but omitted from invitation soliciting bids and separate prices 
on first-year and multi-year requirements for multiplex equipment used 
in complicated communications systems, and failed to mail copy of chart 
calling for additional equipment for multi-year procurement to low bid- 
der on both aspects of procurement, Govt.’s best interests requiring that 
award be made on basis of its multi-year requirements, nonresponsive bid 
must be rejected, even though inadvertently copy of chart was not sent to 
low bidder, and, therefore, there is no need to consider responsiveness 
of first-program year bid, which did not comply with requirement for two 
sets of prices. 


410-893 O - 71 - 60 
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BIDS—Continued 

Multi-year—Continued 

Procedural deviations 

Fact that invitation for bids on first-year and multi-year requirements 
for multiplex equipment used in complicated communications systems 
did not call for uniform unit prices for each year of multi-year program 
and did not contain criteria for comparison of first-year versus multi- 
year requirements does not violate par. 1-322 of Armed Services Procure- 
ment Reg. (ASPR), where because no two systems to be procured during 
multi-year period would have same unit price, Air Force was authorized 
to deviate from ASPR multi-year procurement policy on basis deviation 
would result in lower cost per unit and facilitate standardization of 
equipment, and because it would not be feasible to provide for one-year 
versus multi-year evaluation 


Same unit price for “like” items 


Fact that low bidder on multi-year procurement for receiver-transmit- 
ters to be furnished at four different levels of preservation, packaging, 
and packing under invitation containing provision “The unit price for 
each like item of total multi-year requirements shall be same for all 
program years,” bid different unit price on each level of packaging does 
not violate requirement for same unit price on each “like” item. Same unit 
price was offered for all like packaged items and, therefore, pricing 
requirements of invitation, which did not preclude separate prices for 
same items requiring different packaging, and of par. 1-322.2 (c) (iv) of 
Armed Services Procurement Reg. were met, notwithstanding more 
expensive packaging was used for some of same packaged items without 
increase in unit price 

Urgency of procurement 


Neither anticipation by manufacturer found nonresponsive to “Bid- 
der’s Technical Qualification Clause” contained in first step of a two-step 
multi-year procurement for Instrument Landing System that it 
could meet criteria of clause at unspecified future date, nor urgency 
of procurement warrants cancellation of multi-year procurement and 
reissuance of invitation for first year’s requirements. There is no 
assurance manufacturer will qualify in time for first year’s require- 
ments, and fact that procurement is urgently needed does not necessarily 
mean multi-year procurement is inappropriate, and particularly where 
use of multi-year technique appears to offer more timely delivery than 
separate single-year contracts 


Negotiation 

Generally. (See Contracts, negotiation ) 
Nonresponsive 

Allegation after award 

Upon contract termination for faulty performance, contractor who 
after filing timely appeal to termination, alleged award was void 
ab initio because insertion of three dashes (—-—-) in bid acceptance period 
blank was equivalent to leaving space blank and, therefore, its bid was 
nonresponsive, may not have contract set aside, and contractor is left to 
its appeal. While contracting officer had he been aware of bid defect 
would have been without autherity to make award, contractor having 


Po 
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BIDS—Continued 
Nonresponsive—Continued 
Allegations after award—Continued 
failed to take action prior to execution of contract, may not as one 
benefiting from contract, have contract set aside at its instance, and 
contract is not void ab initio, but is voidable only at option of Govt. 
Therefore, bid acceptance period intended for benefit of Govt., when 
provision became inoperative upon contract award, binding contract 
was consummated 
Omissions 
Invitation attachments 


When bidder fails to return with bid all documents attached to 
invitation, bid if submitted in form that acceptance of it creates 
valid and binding contract will require bidder to perform in accord- 
ance with all material terms and conditions of invitation. Therefore, 
notwithstanding failure of low bidder to return some of documents 
attached to invitation for janitorial services that concerned where, 
when, and in what manner services were to be performed, low bid 
may be considered responsive. Standard Form 33 on which bid was 
submitted contained in “offer” provision, phrase “in compliance with 
the above,” a phrase that operated to incorporate by reference all 
invitation documents and, therefore, award to low bidder will bind 
him to perform in full accord with conditions of referenced documents. 
Overrules any prior inconsistent decisions.___._._.__._...___-..---.-... 

Five of eight bids received under invitation for bids (IFB) to 
perform cleaning services which were not accompanied by complete IFB 
and did not specifically identify and incorporate all of documents com- 
prising IFB are, nevertheless, responsive bids and low bid must be 
considered for award. Bidders signed and returned facesheet of invitation 
in which phrase “In compliance with the above” has reference to listing 
of documents that comprise IF'B and operates to incorporate all of invita- 
tion documents by reference into bids and, therefore, award to low bidder 
will bind him to performance in full accordance with terms and condi- 
tions of IFB. To extent prior holdings are inconsistent with 49 Comp. 
Gen. 289 and this decision, they no longer will be followed__.---.--- 


Prices in bid 


Low bid to supply requirements for radio program tape duplication and 
distribution services that furnished only fraction of unit prices solicited 
on distribution services is nonresponsive bid, even though items not 
priced had been excluded from evaluation formula and comprised only 2 
percent of contemplated contract, for omission left contracting agency 
without any fixed-unit price commitment for substantial number of 
possible service combinations. Moreover, bid evaluation formula pro- 
vided in invitation soliciting basic 1-year contract term and additional 
option year, permitted submission of unbalanced bids, and did not 
assure reasonable expectation that lowest evaluated bid would result 
in lowest actual performance cost that is required under 10 U.S.C. 
2305(a) to secure full and free competition and, therefore, defective 
ievienties seen Ge eineehed. eee 
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BIDS—Continued 
Omissions—Continued 
Prices on amendment acknowledgment 


Under invitation for collapsible fabric tanks that was amended 
to increase total units, award of contract for original quantity solicited 
on basis of price reduction received prior to issuance of amendment, 
and cancellation of amendment was proper where amendment acknowl- 
edgment by successful bidder had not been priced or related to decreased 
price and only bid prices received incident to an addenda acknowledg- 
ment were unreasonable. Bid submitted in original solicitation and 
which had not been withdrawn could not and did not become invalid 
because bid was not submitted on additional quantity, as solicita- 
tion and amendment permitted bid to be submitted on all or any part of 
quantities involved, and award of contract in quantities less than 
stated in solicitation 

Failure of bidders in acknowledging amendments to invitation to price 
increased quantities solicited by amendment may have been due to form 
of amendment which neither provided space for insertion of prices nor 


called for prices on additional items. To avoid reoccurrence of situation, 
future amendments should be formulated to leave no doubt as to what 


State sales tax 


Where invitation for bids on construction project indicated appli- 


cability of Maryland sales tax had not been formally resolved by courts 
and invitation and contract provided tax was to be included in contract 
price, when court held tax was inapplicable to Federal construction 
rojects, Govt. became entitled to price adjustment, notwithstanding 


tax had not been included in bid price—for to permit showing after 


award of omission would impinge upon integrity of competitive bidding 
system—and that Govt. had delayed in seeking refund. Decision of 
Armed Services Board of Contract Appeals that “the contract placed the 
onus of correctly determining the applicability of the state tax on the 


contractor” is in error as matter of law and, therefore, decision is not 


final and payment to contractor directed by Board should not be made_- 
Options 
Effect of “‘all or none’”’ bid 


Low bid submitted on all or none basis under invitation reserving to 


Govt. option to increase by 50 percent number of air conditioning units 


solicited, and option to purchase both interim and long leadtime repair 
parts for units was not qualified bid that eliminated Govt.’s option 
reservations and award to bidder is valid. “All or none” condition only 


indicated bidder’s unwillingness to accept award for less than definite 


quantity stated in invitation and by this effort to protect itself from 


possibility of award for lesser initial quantity pursuant to standard 
form 33A, and bidder did not intend to include option items on which 
Govt. reserved right to make award at later time 


PDE REM AEB 
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BIDS—Continued 
Options—Continued 
Exercise of option. (See Contracts, options) 
Patent, etc., items 
Preproduction licenses 


To gain additional experience with preprocurement licensing under 
which if unlicensed bidder is awarded contract, patent owner receives 
royalty payment used in bid evaluation, National Aeronautics and Space 
Admin. may continue previously approved procedure, revised to limit 
procedure to research and development contracts where potential patent 
infringement exists; to require patent owner to file timely written 
notice of request for license; to delay opening of bids to allow evalua- 
tion of preprocurement license request; to provide for reasonable 
royalty rate, which if it exceeds lowest rate to private concern will be 
documented; to allow demonstration that contract performance will 
not result in infringement; to exclude any patent that forms basis of 


unresolved claim; and to provide for inclusion of royalties in bid 
evaluation where Govt. already is licensee 


Peddling 


Subcontracts. (See Contracts, subcontracts, bid shopping) 
Prices 
Anticipated loss 


Where bid price is competitive and bidder is assumed to know costs 


involved and intended prices bid, there is no basis for conclusion that 


performance of contract would be at loss. Anticipated loss in perform- 
ance of contract does not justify rejection of otherwise acceptable 


Correction 
Initialing requirement 


Failure to initial erasure and correction of unit price in low bid 
submitted under invitation for indefinite quantity of rods, where there 
was no doubt of intended bid price and no need to question whether 


person signing bid effected changes as abstract of bids evidenced price 


had been corrected prior to bid opening, was minor informality of 


form that should have been waived pursuant to par. 2-405 of Armed 
Services Procurement Reg. in interest of Govt. as low bidder responsible 
for contents of bid submitted would be required to perform at corrected 


bid price........... iitestianvisbedas ee Te sceiveindbieiasiinciareiinninestaibeadiitien 


Multi-year procurement 

Fact that low bidder on multi-year procurement for receiver- 
transmitters to be furnished at four different levels of preservation, 
packaging, and packing under invitation containing provision “The 


unit price for each like item of total multi-year requirements shall be 


same for all program years,” bid different unit price on each level of 
packaging does not violate requirement for same unit price on each 
“like” item. Same unit price was offered for all like packaged items 
and, therefore, pricing requirements of invitation, which did not pre- 


clude separate prices for same items requiring different packaging, and 
of par. 1-8222(c) (iv) of Armed Services Procurement Reg. were met, 


notwithstanding more expensive packaging was used for some of same 
packaged items without increase in unit price....................... “= 


489 











922 


BIDS—Continued 
Prices—Continued 
Reduction propriety 
Discount evaluation 


Bid offering 2 percent-20 days prompt payment discount and uni- 
dentified discount of 2.1 percent-10 days under non-set-aside portion 
of labor surplus area invitation which provided that discount in excess 
of 2 percent automatically would be considered trade discount was 
properly evaluated as offering both 2 percent prompt payment discount 
and 2.1 percent trade discount for consideration as price re ‘iction to 
make bid low and eligible for contract award. Discount Limitation 
clause of invitation intended for purpose of precluding bidders from 
offering prompt payment discount in excess of normal trade practices 
in hope Govt. would not earn it, is not within purview of par. 2-407.8(a) 
of Armed Services Procurement Reg. establishing 20-day prompt payment 
discount minimum and, therefore, 2.1 percent 10-day discount offered 
properly was converted to trade discount. 
Qualified 

Acceptance of bid erroneous 


Under invitation for bids that contained provisions for submission 
of bid samples as part of bid, and for inspection of production samples 
by Govt. prior to delivery and by contractor to insure that delivered 
product was “manufactured and processed in careful and workmanlike 
manner, in accordance with good practice,” bid that submitted acceptable 
samples but took exception to production sample inspection due to lack of 
standard test equipment in industry to assure finished product would 
meet Govt.’s test, and offered to measure performance on basis of 
specifications and to meet workmanship standards inspection was in- 
tended to insure, was qualified bid as it eliminated that Govt.’s test 
results would control and imposed different standard of product 
OOOO III «cite spiiccit sipactictntsenpnicnds tated baci t aise tes tidings dt en elites 

Telegram by unsuccessful bidder stating intent to protest to U.S. 
GAO should contract award be made to low bidder alleged to have 
qualified its bid, and advising supporting letter would follow, should 
have been treated as protest and award made to low bidder day before 
receipt of promised letter withheld until dispute was resolved, particu- 
larly in view of fact protestant’s declaration of intent to file protest with 
GAO in event of contract award, was sufficient standing alone to require 
conclusion that telegram constituted protest. However, contract having 
been substantially performed, it would not be in best interests of Govt. 
to require cancellation of contract.................-.-...--..-~.--.- 

All or none 

Definite quantities 


Low bid submitted on all or none basis under invitation reserving 
to Govt. option to increase by 50 percent number of air conditioning 
units solicited, and option to purchase both interim and long leadtime 
repair parts for units was not qualified bid that eliminated Govt.’s 
option reservations and award to bidder is valid. “All or none” condition 
only indicated bidder’s unwillingness to accept award for less than 
definite quantity stated in invitation and by this effort to protect itself 
from possibility of award for lesser initial quantity pursuant to standard 
form 88A, and bidder did not intend to include option items on which 
Govt. reserved right to make award at later time__.______________-___ 
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BIDS—Continued 
Qualified—Continued 
All or none—Continued 
Partial award legality 


While combination of awards for maximum quantity offered by low 
bidder and bidder that had submitted “all or none” bid would be in 
Govt.’s interest pricewise for entire quantity solicited, partial award 
under qualified bid is precluded, and word “all” in minimum quantity 
column may not be explained by bidder to mean “all” of any indefinite 
quantity to be procured under invitation. Eligibility of bid for award is 
determinable from bid itself without reference to subsequent offers and 
interpretations by bidder, as formal advertising contemplates receipt of 
firm offers which can be accepted by Govt.’s unilateral action and, there- 
fore, partial acceptance of qualified bid would not result in legal award, 
notwithstanding bidder’s willingness to accept partial award 

Bid nonresponsive 

Cancellation and readvertising of invitation for copper super-conductor 
wire upon determination lower resistivity ratio wire offered by lowest 
bidder equally met minimum needs of Govt. as did higher ratio more 
costly wire solicited was not required and original invitation should be 
reinstated. Adequate competition had been obtained under original 
invitation and only relatively small price difference existed between two 
lowest bids, and, although revision of specifications is “compelling rea- 
son” for rejecting all bids and readvertising procurement, cancellation 
of invitation should be limited to instances in which award under 
original specifications would not serve Govt.’s needs, but when as here 
specifications do, readvertising after exposure of bids would be preju- 
dicial to competitive bidding system 

Descriptive literature 


Under invitation for mechanical presses that required submission of 
price lists, unsolicited brochure accompanying low bid that described 
both conforming and nonconforming presses which was submitted to 
make price list more meaningful and was not intended for evaluation 
purposes did not qualify bid as both documents, parallel in format were 
complementary. Intent of bid is for determination from its contents, in- 
cluding unsolicited brochure, and if literature qualifies bid or creates am- 
biguity, bid must be rejected as nonresponsive and pursuant to 10 
U.S.C. 2805(c) award made to low responsible bidder whose bid con- 
forms to invitation, statutory requirement that is not negated by par. 
2-202.5(f) of Armed Services Procurement Reg., which presumes bid 
to conform or to be unqualified where intent of bidder is ambiguous. 
BGIOS B~-1600GT; April 9B: 1010s ccccccnciccnicdcmdccstacbntionsmons 
Rejection 

Deliberate deviation from specifications 

Contract award to low bidder which would have permitted bidder 
who had deliberately deviated from specification requirements to furnish 
item neither asked for in invitation nor offered by other bidders would 
not be contract offered to all bidders and, therefore, rejection of non- 
conforming low bid was proper, even though deliberately substituted 
item would have met minimum needs of Govt. To insure benefits of 
competition to Govt., it is essential that contract awards be made on 
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BIDS—Continued 


Rejection—Continued 

Deliberate deviation from specifications—Continued 
basis of specification requirements submitted for competition, and 
deviation to requirements may only be waived if deviation does not go 
to substance of bid or work injustice on other bidders, and deviation 
in low bid having been deliberately taken may not be considered trivial 
or minimal so as to justify waiver as minor irregularity._.......______ 

Propriety 

Under invitation for bids which listed 80 items, some comprising two 
or more subitems, but which did not provide that either unit prices or 
aggregate bid price would govern, rejection of low bid was proper where 
bidder refused correction of mistake in subtotal of four subitems cor- 
rectly extended that would increase subtotal, because resultant increase 
in aggregate bid price would displace low bid, but claimed error in 
subitem computation and entitlement to contract award on basis of 
originally submitted total base bid price. No discrepancy having occurred 
between subitem and extended price, reduction in subitem price was 
essential for low bid to remain low, and absent evidence of intended 
subitem price as required by sec. 1-2.406-3(a) (2) of Federal Procure- 
ment Regs., rejection of erroneous bid was required to preserve integrity 
of competitive bidding system_..........-..-.-----.----_.------.---- 

Failure to initial erasure and correction of unit price in low bid 
submitted under invitation for indefinite quantity of rods, where there 
was no doubt of intended bid price and no need to question whether per- 
son signing bid effected changes as abstract of bids evidenced price 
had been corrected prior to bid opening, was minor informality of form 
that should have been waived pursuant to par. 2-405 of Armed Services 
Procurement Reg. in interest of Govt. as low bidder responsible for con- 
tents of bid submitted would be required to perform at corrected bid 
I a a ee eT TY 

Although rejection of low bid under invitation for indefinite quan- 
tity of rods was improper and award of contract to second low bidder 
was unauthorized, in view of expenses incurred by contractor, minimum 
quantity ordered under contract may stand and payment made at con- 
tract price. However, no additional orders may be placed under contract, 
even though bid price was computed in anticipation of obtaining orders 
for maximum quantity stated in contract, and contractor purchased 
more material than needed to fill minimum quantity ordered, as extent 
of contractor performance is not for consideration in deciding whether 
to preclude further performance where Govt. has right not to exercise 


ae we we oe 


Questionable 
Reevaluation of bid recommended 
Decision by contracting agency to reject bid that as factual matter 
is determined not to have met specifications, particularly if determina- 
tion involves highly technical or scientific factors which U.S. GAO is not 
equipped to judge, although generally accepted without question, where 
rejection of low bid submitted under inyitation for completely inte 
grated closed-loop loading system is based on fact descriptive literature 
failed to identify with bid items, rejection appears to be erroneous 
interpretation or application of standards required by invitation and 
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BIDS—Continued 

Rejection—Continued 

Questionable—Continued 

Reevaluation of bid recommended—Continued 

it is suggested, without undertaking to decide bid responsiveness, that 
bid should be reevaluated, with consideration given to all available in- 
formation concerning conformance of several items of equipment 
offered to intent of specifications 
Requests for proposal matters. (See Contracts, negotiation) 
Responsiveness v. bidder responsibility 

To permit low bidder under invitation for steel pipe requirements to 
furnish production point and source inspection point information after 
opening of bids did not give bidder ‘two bites at the apple” as such 
information concerns responsibility of bidder rather than responsiveness 
of bid, and information intended for benefit of Govt. and not as bid con- 
dition therefore properly was accepted after bids were opened. Bidder 
unqualifiedly offered to meet all requirements of invitation, and as 
nothing on face of bid limited, reduced, or modified obligation to per- 
form in accordance with terms of invitation, contract award could not 
legally be refused by bidder on basis that bid was defective for failure 
to furnish required information with bid 

Noncompliance at time of bid submission with provision of invitation 
for steel pipe requirements that stated “when pipe is furnished” from 
supplier’s warehouse, whether supplier is manufacturer or jobber, evi- 
dence should be shown that pipe was manufactured in accordance with 
American Society for Testing Materials requirements, does not affect bid 
responsiveness. As no exception was taken to testing standard con- 
tractor is obligated to meet required procedure “when pipe is furnished,” 
and failure to do so would be breach of contract rather than evidence 
of contract invalidity. Even if it were possible to determine in advance 
that performance by contractor would be absolutely and unquestion- 
ably impossible, any rejection of bid for that reason would rest upon 
determination of nonresponsibility rather than nonresponsiveness of 


Samples. (See Contracts, specifications, samples) 
Signatures 

Agents 

Authority. (See Agents, of private parties, authority) 

Small business concerns. (See Contracts, awards, small business 

concerns) 
Solicitation packages 

Availability 

Procedure for issuing solicitation packages in number determined by 
contracting officer, which after obtaining competition by means of auto- 
mated bidders source file, by publicizing procurement in Commerce 
Business Daily, and by notice in contractors information center results 
in insufficient copies to satisfy all mail requests does not achieve maxi- 
mum competition sought and, therefore, fairness of policy of filling re- 
quests on first-come, first-served basis, regardless of whether request is 
made via mail or in person should be reviewed. Firm should be able to 
obtain copy of solicitation without being left with belief it must resort 
to engaging local representative to do business with Govt. agency 
Specifications. (See Contracts, specifications) 
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BIDS— Continued 

Subcontracts 

Applicability of Federal procurement rules 

Although generally contracting practices and procedures employed 
by prime contractors in award of subcontracts are not subject to statu- 
tory and regulatory requirements which govern contract procurement 
by U.S., in view of clause in contract for operation of ammunition plant 
that provided for Govt. approval prior to award of subcontract, U.S. 
GAO reviewed cancellation of two Requests for Quotations (RFQ) and 
issuance of third solicitation by prime contractor, and even though criti- 
cizing failure to notify protesting subcontractor of rejection of its bid 
under first RFQ because of negative Govt. preaward survey and its erro- 
neous use to exclude subcontractor from participating in second RFQ, 
concluded negotiations under third solicitation based on required revised 
specifications were not prejudicial to protestant 

Bid shopping. (See Contracts, subcontracts, bid shopping) 
Submission 

Time limitation 

Brand name or equal procurement 

Bidding time provided in invitation for bids soliciting brand name 
or equal equipment of 19 calendar days or 12 working days pursuant to 
par. 2—202.1 of Armed Services Procurement Reg. that specifies bidding 
time of not less than 15 days for standard commercial articles and not 
less than 30 calendar days for other than such articles, was too short 
a period for manufacturers required to modify their standard equipment, 
and a 80-day bidding period has been recommended for future use in 
invitations soliciting modification of brand name or equal equipment. 
However, under current procurement, shorter bidding period was not 
prejudicial to bidder who, had he contemplated equipment modification, 
was not precluded from requesting extension of time 


Telegraphic submissions 

Error in transmission 

Establishment 

Telegram received prior to bid opening increasing bid price for jani- 
torial services, which is alleged to have been intended as decrease, and 
if so considered three lower bids would be displaced to make corrected 
price lowest submitted, may not be treated as price decrease on basis 
mistake occurred in transmission of bid amendment, absent showing 
message delivered originally by telegraph company was not message 
telephoned by bidder, or certification by telegraph company that would 
support allegation of error in bid price modification. Therefore, exception 
to prohibition in sec. 1-2.406-8(a)(2) of Federal Procurement Regs. 
that permits bid correction that displaces lower bids when error is 
established through information provided by telegraph company rather 
than by interested bidder does not apply 
Tie 

Procedure for resolving 

Although three tie bids stamped received within 5-minute period under 
Request for Quotations issued pursuant to 41 U.S.C. 252(c) (3) should 
not have been resolved by awarding contract to firm whose quotation had 
earliest time stamp, reCord evidences no favoritism or improper motive 
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BIDS—Continued 
Tie—Continued 
Procedure for resolving—Continued 
for award and, therefore, executed procurement will not be disturbed, 
even though as a matter of sound judgment matter should have been 
resolved by giving preference to small business concerns in accordance 
with policy stated in secs. 1-2.407-6 and 1-3.601 of Federal Procure- 
ment Regs. While procedures for breaking ties in advertised procure- 
ments (FPR 1-2.407-6) do not apply to small purchases, they will be 
applied by contracting agency in future when identical price quotations 
are submitted in order to avoid even appearance of partiality 
“Two bites at the apple.” (See Contracts, specifications, failure to furnish 
something required, information) 
Two-step procurement 
Multi-year bids 
Propriety 
Neither anticipation by manufacturer found nonresponsive to “Bid- 
der’s Technical Qualification Clause” contained in first step of a two- 
step multi-year procurement for Instrument Landing System that it 
could meet criteria of clause at unspecified future date, nor urgency of 
procurement warrants cancellation of multi-year procurement and 
reissuance of invitation for first year’s requirements. There is no 
assurance manufacturer will qualify in time for first year’s require- 
ments, and fact that procurement is urgently needed does not neces- 
sarily mean multi-year procurement is inappropriate, and particularly 
where use of multi-year technique appears to offer more timely delivery 
than separate single-year contracts 


Negotiation. (See Contracts, negotiation, two-step procurement) 
Technical proposals 
Qualification requirements 


“Bidder’s Technical Qualification Clause’ included in specifications 
contained in Letter Request for Technical Proposals, issued as first step 
of two-step formally advertised procurement, that stipulated technical 
proposals would be accepted only from “those contractors who have 
manufactured and can demonstrate at an operating airfield Solid State 
Conventional Instrument Landing System” due to unique problems 
involved in adapting two-frequency localizer to system—considered 
engineering and not development work—was not restrictive of competi- 
tion because one bidder could not meet minimum requirements of pro- 
curement, and contracting agency’s determination of its needs is not 
questionable in absenee of demonstrated fraud or clearly capricious 


Use basis 


Utilization of commercially available components to meet require- 
ments for Instrument Landing System stated in Letter Request for Tech- 
nical Proposals, issued as first step of two-step advertised procurement, 
and to adapt two-frequency localizer to system, does not make use of 
two-step procurement method improper as items used were not “off-the- 
shelf” items that can be stated sufficiently definite in specifications to 
permit full and free competition without technical evaluations contem- 
plated by par. 2-502(a) (1) of Armed Services Procurement Reg. regard- 
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BIDS—Continued 

Two-step procurement—Continued 

Use basis—Continued 
ing two-step procurement as neither precise system nor localizer to be 
adapted were available commercially. Furthermore, more conventional 
form of advertising would delay delivery, and 10 U.S.C. 2304(a) requires 
method of formal advertising instead of negotiation when feasible 
and practicable 
Unbalanced 

Bid evaluation formula 


Low bid to supply requirements for radio program tape duplication 
and distribution services that furnished only fraction of unit prices 
solicited on distribution services is nonresponsive bid, even though items 
not priced had been excluded from evaluation formula and comprised 
only 2 percent of contemplated contract, for omission left contracting 
agency without any fixed-unit price commitment for substantial number 
of possible service combinations. Moreover, bid evaluation formula pro- 
vided in invitation soliciting basic 1-year contract term and additional 
option year, permitted submission of unbalanced bids, and did not assure 
reasonable expectation that lowest evaluated bid would result in lowest 
actual performance cost that is required under 10 U.S.C. 2305(a) to 
secure full and free competition and, therefore, defective invitation 
should be canceled 

Evidence 


Low bid to furnish motor vehicle repair parts that offered 20 percent 
discount on “common parts” available from several sources and 50 per- 
cent on “captive parts” procured from manufacturers or franchised deal- 
ers, is not unbalanced bid per se automatically precluding award to 
bidder in absence of evidence discounts offered constituted irregularity 
that affected fair and competitive bidding and, therefore, low bid may 
be considered for award. It is in best interest of Govt. through appropri- 
ate invitation safeguards to discourage submission of unbalanced bids 
based on speculation as to which items are purchased in greater quan- 
tities, and contracting agency to eliminate problem in future will require 
bidders to cite only one discount on both common and captive parts__-- 

Upon unequivocal confirmation of apparent unbalanced low bid on 
motor vehicle parts and accessories that offered discounts of 36 percent 
on “common parts” and 60 percent on “captive parts,” acceptance of bid 
Wus proper, for unbalanced bid is not automatically precluded from 
consideration in absence of evidence of irregularity, and contracting 
officer properly held that bidders who had failed to identify price lists 
were bound by lists included in invitation, and that low bid was respon- 
sive, notwithstanding bidder did not have on hand at time of award, all 
price lists to which committed under contract. Correction of mislabeled 
parts will be advantageous to Govt., without subverting contract, and 
Govt. in keeping with spirit of contract, will not request part by brand 
name to obtain higher discount 

Mistake-in-bid relief 


Under invitation for procurement of intra-city or intra-area transpor- 
tation services that was divided into four schedules consisting of various 
service items and zones in which services were to be performed, end that 
provided for award under each zone of each schedule to low bidder on 





INDEX DIGEST 


BIDS—Continued 

Unbalanced—Continued 

Mistake-in-bid relief—Continued 
any schedule bid on who offered unit prices on all items, contractor 
receiving partial award under each schedule who alleges financial loss 
because its bid was balanced in anticipation that award would be made 
on entire schedule, and because its item prices were computed on basis 
total price for schedule would be competitive, is not entitled to relief 
on mistake-in-bid theory as nothing on face of bid placed contracting 
officer on actual or constructive notice of possibility of error 

Not automatically precluded 


Cancellation of invitation for bids that contemplated 1-year require- 
ments type contract for motor vehicle repair parts and asked bidders to 
quote discount from price lists included in invitation, or as alternative 
to quote separate discounts on “common parts” and “captive parts” was 
not justified on basis that bids received could not be evaluated as bid- 
ders were not required to commit themselves to any price lists prior to 
bid opening, and that low bid offering 20 percent and 50 percent dis- 
counts was unbalanced. Absent affirmative showing Govt.’s needs could 
not be satisfied, there was no “compelling reason” within contemplation 
of par. 2-404.1 of Armed Services Procurement Reg. for discarding bids, 
and as bid unbalancing per se does not automatically preclude award, 
low’ bid should be considered for award 
Withdrawal 

After opening 

“Form-bid rule’”’ 


Requirement for presence of bidder principals to accept award, sign 
contract, execute bonds and agree to furnish performance and payment 
bonds within four hours of bid opening under invitation for demolition 
work that provides for contract award within four hours of bid opening, 
does not mean presence at bid opening, but merely to be present within 
four hours of bid opening. Therefore, low bidder who although not pres- 
ent at bid opening complied with requirement was entitled to award, for 
should he have failed to execute contract or furnish performance and 
payment bonds, bid bond would have become operative under ‘‘firm-bid 
rule” to effect that except for honest mistake, bid is irrevocable for 
reasonable time after bid opening 

BOARDS, COMMITTEES AND COMMISSIONS 
Interagency participation 
Training institutes 


Financing of contract by Veterans Admin. (VA) for hospital admin- 
istrators interagency institute with nongovernmental facility in Dist. of 
Columbia, cost to be shared by other Federal agency members of Inter- 
agency Committee, is precluded by sec. 307 of Pub. L. 90-550, which pro- 
hibits use of monies appropriated in act to finance Interdepartmental 
Boards, Commissions, Councils, Committees, or similar group activities 
that otherwise would be financed under 31 U.S.C. 691, nor may authority 
in sec. 601 of Economy Act be used to provide training, as some agen- 
cies of Committee are not enumerated in act. However, interagency 
arrangement under training act (5 U.S.C. 4101-4118) that would provide 
more effective or economical training would warrant VA contracting for 
nongovernmental training facilities. 
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BONDS 

Bid 

Individual sureties v. corporation 

Fact that individual sureties are on bond rather than corporation 
does not make bond submitted with low bid unacceptable. Individual 
sureties are permitted pursuant to par. 10-201.2 of Armed Services Pro- 
curement Reg., provided they are financially responsible persons, and, 
therefore, where individual sureties on bid bond furnished by low bidder 
are solvent and have undertaken to guarantee that principal named in 
bond will execute contract identified in bond if accepted by Govt., bid 
bond is considered sufficient on strength of individual sureties 
Performance 

Failure to furnish 


Upon failure of bidder awarded timber sales contract to timely furnish 
performance bond, offer to sell timber to second high bidder and bidder’s 
response by signing bid form and contract, and furnishing bid deposit 
and performance bond, did not consummate contract, as approval and 
signature of required contracting authority had not been secured, and 
acceptance of bidder’s documents was subject to outcome of appeal by 
successful bidder, with whom binding contractual relationship had been 
created by acceptance of bid and notification of acceptance, even though 
performance bond had not been furnished, in view of fact invitation 
provided for execution of formal contract documents and furnishing 
of performance bond at later date, and prescribed penalty for failure 
to do so 

BUY AMERICAN ACT 
Applicability 

Use outside United States 

Although procurement of steel towers for installation as part of com- 
munication system in West Germany was not subject to Buy American 
Act, as procurements for use outside U.S. are exempt from restrictions 
of act, and therefore, bids of low Canadian bidder—sponsored by Cana- 
dian Commercial Corp.—and domestic bidder whose bid exceeded foreign 
bid by more than 50 percent properly were evaluated on equal competi- 
tive basis and award made to low, responsible bidder, procurement 
should have been made subject to Balance of Payments Program. How- 
ever, aS provisions of Program were inadvertently omitted from invita- 
tion, contracting officer had not referred domestic bid that exceeded 
foreign bid by more than 50 percent to higher authority for approval as 
required, and absent certainty of approval, cancellation of award made 
in good faith would not be in best interests of Govt 
Bids. (See Bids, Buy American Act ) 

Buy American appropriation restriction 

Domestic origin requirement 

Notwithstanding cotton from which pads are to be manufactured in 
Japan for delivery in the U.S. is of domestic origin, pads offered by low 
bidder are considered of foreign origin and subject to expenditure re- 
striction appearing in Dept. of Defense acts since first introduced in 
1953, and as restriction was not waived on basis item cannot be procured 
in U.S., and as item is not for use overseas, low bid was properly re- 
jected. Fact that invitation refers to cotton “grown or produced in the 
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BUY AMERICAN ACT—Continued 
Buy American appropriation restriction—Continued 
Domestic origin requirement—Continued 
United States” does not denote alternative and make place of production 
irrelevant, in view of legislative history of 1953 act, evidencing congres- 
sional intent that any article of cotton may be considered “American” 
only when origin of fiber as well as each successive stage of manufactur- 
ing is domestic 
CARRIERS 
Railroad 
Alaska Railroad 


Although Alaska Railroad, a Govt.-owned facility operated by Dept. 
of Transportation under authority delegated by President, is not regu- 
lated by Interstate Commerce Commission, it is subject to certain pro- 
visions of Interstate Commerce Act pursuant to sec. 3(a) of E. O. No. 
11107, Apr. 25, 1963, and functions as common carrier. However, disputed 
transportation claims that are more than 3 years old will be viewed as 
not subject to 3-year statute of limitations against consideration of 
claims by U.S. GAO because of limited number of claims involved and 
fact that payment has been made by Railroad to connecting carriers 
for their share of revenue, but, future claims for transportation services 
should be timely filed 

CERTIFYING OFFICERS 
Accounts 
Credit for waived erroneous payments 


In accordance with Pub. L. 90-616, an accountable officer is entitled to 


full credit in his accounts for erroneous payments that are waived under 
authority of act, as payments are deemed valid for all purposes. There- 
fore, refund to employee of overpayment which he had repaid prior to 
waiver of erroneous payment by authorized official is regarded as valid 
payment that may not be questioned in accounts of responsible certifying 
officer regardless of fact that he may not regard erroneous payment as 
having been appropriately waived 


Liability 
Certification of vouchers without knowledge of expenditures 


Vouchers covering expenses of investigations under 14 U.S.C. 98(e), 
which were incurred on official business of confidential nature and ap- 
proved by Coast Guard officer, but nature of expenses are unknown to 
certifying officer, may not be certified for payment without holding 
certifying officer accountable for legality of payment. 14 U.S.C. 93(e) 
contains no provision for certification of vouchers by Commandant of 
Coast Guard who is authorized to make investigations and, therefore, re- 
sponsibility for certifying vouchers for payment is governed by act of 
Dec. 29, 1941, which fixes responsibilities of certifying and disbursing 
Officers, and payment for costs of investigations may only be made in 
accordance with 1941 act. 
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CITIES, CORPORATE LIMITS 
Per diem for military personnel 


Escorts for deceased personnel 


Members of uniformed services while performing temporary duty as 
escorts for deceased members within corporate limits of their permanent 
duty station may not be paid per diem, even though distance traveled to 
funeral site is over 55 miles. Allowances prescribed in 10 U.S.C. 1482 for 


escort duty may only be considered in conjunction with 87 U.S.C. 404 
and sec. 408, regarding entitlement generally for travel performed on 
public business under competent orders. Under sec. 404, per diem for 
temporary duty is payable only when member is away from designated 
duty station, and for travel within limits of permanent duty station, 
member under sec. 408 may only be paid transportation costs. Therefore, 


Joint Travel Regs. may not be amended to provide per diem for escort 
duty at permanent duty station 
CLAIMS 


Assignments 
Validity 


Assignee loan not for contract performance 


The right of U.S. as creditor to offset amount owed to contractor is 
not precluded by assignee and attorney claims where loan by assignee 


bank pursuant to Assignment of Claims Act of 1940, as amended, had 


been paid and only outstanding loan is not within orbit of act, not having 


been made for purpose of performing Govt. contracts, and where at- 
torney’s fee is matter between attorney and client, absent statutory 
provision or agreement based on such provision for payment to attorney 
by Govt. Therefore, award to contractor on basis that contract termina- 


tion should have been for convenience and not for default, may be set 
off against contractor's tax liability.-.....-........-.---..-..---.... 


Claims under Federal Tort Claims Act. (See Torts) 
Statutes of limitation. (See Statutes of Limitation, claims) 
Transportation 


Seamen returned from overseas 


Payment to shipping company for returning destitute American sea- 
man from overseas may not exceed rate agreed upon between consular 
officer, who certified seaman was unfit to perform duty, and ship’s master, 
absent determination required by 46 U.S.C. 679 that Secretary of State 
deems payment of additional compensation claimed “equitable and 
proper,” and Dept. of State declining to furnish such determination be- 
cause master, as company’s agent, is considered to have authority to 
contract in company’s name, no additional amount is due shipping com- 
pany and its claim for additional compensation may not be allowed__~- 

COLLECTIONS 
Debt. (See Debt Collections) 
COLLEGES, SCHOOLS, ETC. 
Reserve Officers’ Training Corps programs. (See Military Personnel, 


Reserve Officers’ Training Corps, programs at educational 
institutions) 


Teachers employed by Defense Department overseas, (See Defense 
Department, teachers employed in overseas areas) 
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COMPENSATION 
Adjustment 


Military duty to enforce the law 


In implementing 5 U.S.C. 5519, providing for crediting amounts re- 
ceived by Federal employee for service in aid of law enforcement as 
member of Reserve component of Armed Forces or National Guard under 
5 U.S.C. 6823(c), gross amount of military pay received for day on 
which employee is excused from civilian duty under sec. 6823(c) should 
be deducted from civilian compensation for excused period, but military 
pay received for days on which employee does not receive civilian com- 
pensation need not be credited against civilian compensation received 
during period of military service. Civilian service retirement contribu- 
tions should be computed on basis of civilian compensation due employee 
after military leave has been credited, and any tax questions are for 
determination by Internal Revenue Service. 


When Federal employee who as member of Reserve component of 
Armed Forces or National Guard performs law enforcement duty pur- 


suant to 5 U.S.C. 6823(c), is unable to furnish documented information 


of military pay received for purpose of determining civilian.compensa- 
tion entitlement, military pay information should be obtained from 
military organization. If employee’s civilian compensation cannot be 
adjusted to account for military pay credit before payment is made to 


him, collection of gross amount of military pay may be made by offset 


against subsequent civilian compensation he receives, or in cash 


Where military pay of Federal employee who as member of Reserve 
component of Armed Forces or National Guard performs law enforcement 
services pursuant, to 5 U.S.C. 6323(c) exceeds his civilian compensation 
entitlement, employee may retain his daily military pay to extent it 
exceeds civilian compensation for any day or part of day on which he is 
excused from civilian duty, absent requirement for forfeiture of military 
pay in 5 U.S.C. 5519, which provides for crediting amounts received for 
Reserve or National Guard duty. Retirement and taxes are for deduction 
to extent of reduced civilian compensation, if any, due employee, health 
and life insurance deductions should be made to extent required by, Civil 
Service Regs. when civilian compensation due is not sufficient to cover all 
deductions 
Double 

Holding two positions 

Prohibition 


National Guard technician who when his technician position was con- 
verted to Federal status under Pub. L. 90-486, resigned from part-time 
postal position effective Dec. 31, 1968, as required by. 5 U.S.C. 5533, which 
prohibits an employee from receiving compensation from more than one 
position for more than aggregate 40-hours work in one calendar week, is 
regarded as separated from postal service and under 5 U.S.C. 5551, he is 
entitled to lump-sum leave payment. Sick leave to employee's credit at 
time of separation from postal service may be recredited to him in his 
new Federal position, as provided by sec. 630.502(b) (1) of leave regula- 
tions issued by Civil Service Commission 


410-893 O - 
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COMPENSATION—Continued 

International dateline crossings 

Under rule that generally employee’s pay may not be increased or de- 
creased because of crossing international dateline, employees stationed 
in Hawaii—8 time zones and 22 hours travel time difference away from 
2-week temporary duty assignment in Wake Island, who departed Hono- 
lulu Monday at 10:20 a.m. and arrived in Wake Island at 1:15 p.m. on 
Tuesday properly was paid for 40 hours at regular pay, plus overtime, 
for first week of his temporary assignment, but incident to second week 
of assignment when he left Wake Island at 8:45 a.m. on Friday arriving 
in Honolulu at 3:30 p.m. on Thursday, he should not have been excused 
from work on Friday, and if he had been directed to work he would not 
have been entitled to additional pay for that day_...._...-.------..-_-_ 829 
Military pay. (See Pay) 
Overpayments 

Debt collections. (See Debt Collections, waiver, civilian employees) 

Validation 


Although upon waiver of collection of erroneous payment resulting 
from promotion in violation of Whitten Amendment, payment is deemed 
validated pursuant to Pub. L. 90-616 (5 U.S.C. 5584(e) ), erroneous per- 
sonnel action that gave rise to overpayment is not validated. Therefore, 
employee whose erroneous promotion on June 2, 1968 from GS-7 to GS-9 
position is corrected Jan. 26, 1969, and he is properly promoted to GS-9 
on Mar. 23, 1969, may only count period of service from June 2, 1968, to 
Jan. 26, 1969 for within grade increase purposes in same manner and to 
same extent as if premature promotion had never been processed, and 
service for period of erroneous promotion may be counted as GS-7 serv- 
ice and not GS-9 service for step-increase purposes___......-.-_-_.-__- 18 

When employee is erroneously promoted from grade GS-7 to grade 
GS-9 due to Whitten Amendment violation and overpayment is not dis- 
covered until after time employee fully met time-in-grade requirement 
for promotion, no overpayment is considered to have occurred between 
date employee would have been promoted under agency policy or regula- 
tion and date error was discovered and, therefore, waiver action under 
Pub. L. 90-616 (5 U.S.C. 5584(e) ) is not required for period on and after 
effective date of promotion. If under agency policy or regulation, promo- 
tion would not have been made effective until beginning of first pay 
period after period of eligibility under Whitten Amendment, period be- 
tween date of eligibility and effective date of promotion is subject to 
WRITER: CONOR iiiidiienn dedlnitibitmeccmbndetnbweindidlddiedbaiaicbddigit 18 
Overtime 


Employees performing law enforcement services 


Overtime compensation employee would have earned had he not been 
required to perform law enforcement services as member of Reserve com- 
ponent of Armed Forces or National Guard is for payment to employee. 

5 U.S.C. 6823(c) in authorizing 22 workdays of additional leave in cal- 
endar year provides that compensation of employee granted sec. 6323(c) 
leave shall not be reduced by reason of absence__........--..---------. 233 





COMPENSATION—Continued 
Overtime—Continued 
Inspectional service employees 
Holidays 
Executive order, etc. 

Establishments that received meat and poultry inspection services on 
Friday, Dec, 26, 1969, declared holiday by Executive order, notwithstand- 
ing inadequacy of notice concerning holiday status of 26th, may not be re- 
lieved of obligation imposed by 21 U.S.C. 468 and 7 U.S.C. 3, to reim- 
burse Dept. of Agriculture for holiday pay received by inspection employ- 
ees at premium rates prescribed in 5 U.S.C. 5541-5549, as there is no indi- 
cation in legislative histories of Poultry Products Inspection Act and 
Meat Inspection Act of intent to shift holiday and overtime costs from 
industry to Govt., otherwise responsible for operation of inspection serv- 
ices, and, furthermore, no appropriated funds are available to pay cost 
of overtime and holiday work 

Part-time WAE employees 

Part-fime immigration inspectors employed on intermittent basis at 
hourly rates regardless of day or time of day they are required to per- 
form service, and who are paid overtime compensation for work per- 
formed in excess of 8 hours in. day under 5 U.S.C. 5542(a), having no reg- 
ular hours of duty are not eligible for extra compensation prescribed by 
act of Mar. 2, 1981 (8 U.S.C. 1858a) for work between 5 p.m. and 8 a.m. 
However, inspectors are entitled to 2 days extra pay for Sunday and 
holiday duty pursuant to 1931 act, but since they have no regular tour 
of duty, they may not receive their regular pay in addition to extra 


Time spent by group of wage board employees to travel on nonworkday 
to temporary duty station for purpose of immediately repairing gun 
port shields of ship that had deteriorated by exposure to sun so that 
ship could meet sailing deadline, does not constitute travel status away 
from official duty station occasioned by event which could not be sched- 
uled or controlled administratively that is contemplated by 5 U.S.C. 5544 
(a) (iv) as basis for payment of overtime. Required repair to gun mounts 
was not due to sudden emergency or catastrophe, and damage having oc- 
curred gradually over period of time, scheduling repair was within ad- 
ministrative control and, therefore, travel time is not compensable as 


Ship as temporary duty station 

Employee who traveled to overseas port to join ship for underway 
vibration survey that was completed en route to U.S. was not in work 
status while deadheading back aboard ship to entitle him to overtime 
compensation, notwithstanding he was not permitted to leave ship upon 
completion of assignment. Ship was employee’s temporary duty station 
despite fact that it was moving during survey, and employee’s actual 
travel ended when he reported for duty aboard ship and resumed only 
when duty was completed, and as there was no performance of work 
while traveling, or travel incident to travel that involved performance of 
work while traveling within contemplation of 5 U.S.C. 5542(b) (2), 
employee’s travel time may not be regarded as “hours of employment.”_. 





COMPENSATION—Continued 
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Periodic step-increases 
Service credits 
Demotions, promotions, reemployment, etc. 
Overpayment 


Although upon waiver of collection of erroneous payment resulting 
from promotion in violation of Whitten Amendment, payment is deemed 
validated pursuant to Pub. L. 90-616 (5 U.S.C. 5584(e) ), erroneous per- 
sonnel action that gave rise to overpayment is not validated. Therefore, 
employee whose erroneous promotion on June 2, 1968, from GS-7 to GS-9 
position is corrected Jan. 26, 1969, and he is properly promoted to GS—9 
on Mar 23, 1969, may only count period of service from June 2, 1968, to 
Jan. 26, 1969, for within grade increase purposes in same manner and to 
same extent as if premature promotion had never been processed, and 
service for period of erroneous promotion may be counted as GS-7 service 
and not GS-9 service for step-increase purposes 
Postal service 

Overtime 

Work stoppage effect 

Annual rate regular postal employees who incident to participating in 
work stoppage during which period they were considered to have been 
AWOL, worked on regularly scheduled days off without completing reg- 
ular tour of duty are not entitled to overtime compensation under 39 
U.S.C. 3573(a) for services performed on regularly scheduled days off, 
unless they worked in excess of 8 hours a day. Concept in United Federa- 
tion of Postal Clerks v. Watson, 409 F. 2d 462, that all hours of work out- 
side of regular work schedules, whether or not in excess of 8 hours in day 
or 40 hours in week, is compensable as overtime, because employees were 
temporarily required to shift their workweek for needs of service, has 
no application to situation where employees were responsible for failure 
to complete regularly scheduled tour of duty 
Promotions 

Whitten Rider restriction 

Violation 

When employee is erroneously promoted from grade GS-7 to grade 
GS-9 due to Whitten Amendment violation and overpayment is not dis- 
covered until after time employee fully met time-in-grade requirement 
for promotion, no overpayment is considered to have occurred between 
date employee would have been promoted under agency policy or regula- 
tion and date error was discovered and, therefore, waiver action under 
Pub. L. 90-616 (5 U.S.C. 5584(e) ) is not required for period on and after 
effective date of promotion. If under agency policy or regulation, promo- 
tion would not have been made effective until beginning of first pay period 
after period of eligibility under Whitten Amendment, period between 
date of eligibility and effective date of promotion is subject to waiver 


Travel time 
Entitlement 


Employee who traveled to overseas port to join ship for underway vi- 
bration survey that was completed en route to U.S. was not in work 
status while deadheading back aboard ship to entitle him to overtime 
compensation, notwithstanding he was not permitted to leave ship upon 
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COMPENSATION—Continued 

Travel time—Continued 

Entitlement—Continued 
completion of assignment. Ship was employee’s temporary duty station 
despite fact that it was moving during survey and employee’s actual 
travel ended when he reported for duty aboard ship and resumed only 
when duty was completed and as there was no performance of work 
while traveling, or travel incident to travel that involved performance 
of work while traveling within contemplation of 5 U.S.C. 5542(b) (2) 
employee’s travel time may not be regarded as “hours of employment” __ 

Overtime. (See Compensation, overtime, travel time) 
Wage board employees 

Overtime 

Travel time 


Time spent by group of wage board employees to travel on nonworkday 
to temporary duty station for purpose of immediately repairing gun port 
shields of ship that had deteriorated by exposure to sun so that ship could 
meet sailing deadline, does not constitute travel status away from official 
duty station occasioned by event which could not be scheduled or con- 
trolled administratively that is contemplated by 5 U.S.C. 5544(a) (iv) as 
basis for payment of overtime. Required repair to gun mounts was not 
due to sudden emergency or catastrophe, and damage having occurred 
gradually over period of time, scheduling repair was within administra- 
tive control and, therefore, travel time is not compensable as overtime__ 

Rates 

Wage surveys to establish 

Monroney Amendment providing for administration of wage schedules 
under 5 U.S.C. 5341(c), in authorizing that when insufficient compara- 
ble positions exist in private industry in a particular area to establish 
rates for Federal positions, rates shall be established in accordance with 
rates paid in nearest wage area, permits Civil Service Commission 
charged with administration of amendment considerable latitude in deter- 
mining how appropriate accord is to be accomplished. Therefore, Com- 
mission’s changed interpretation of amendment and its implementation 
by use of wage data obtained outside given area as though obtained 
within given area to avoid inequities that result from limiting use of data 
to classes of positions for which sought is acceptable 
Withholding 

Union dues 

Discontinuance 

Discontinuance of payroll allotment for membership dues in favor 
of employee organization is subject to 5 U.S.C. 5525 as implemented by 
Civil Service Regs. and, therefore, such allotment may only be revoked 
twice a year. A request for revocation received between Mar. 2 and Sept. 1 
is discontinued at beginning of first pay period commencing after Sept. 1, 
and revocation request received between Sept. 2 and Mar. 1 is discon- 
tinued effective at beginning of pay period commencing after Mar. 1. 
Whether employee may have legal claim against employee organization 
for dues paid under allotment covering periods subsequent to date he 
resigned his membership is matter between employee and organization__ 
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CONCESSIONS Page 
Modification 
Reporting to Congress 
Where proposed concession contract reported to Congress 60 days 
before award pursuant to 16 U.S.C. 17b-1 is modified, contract as executed 
by National Park Service, Dept. of Interior, is not one reported to Con- 
gress and, therefore, requirement for reporting proposed concession con- 
tract “in detail” 60 days before contract is awarded was not met. How- é 
ever, statute omitting to set forth consequences resulting from failure to f 
comply with requirement, the contract awarded is voidable at option of ’ 
Govt., option that is within discretion of Secretary of Interior to exercise, 
U.S. GAO taking action only when contract is considered void, not 
POO iii nanishsponsadederneaonneepaandsnernarenpennabina 88 
Preference to incumbent concessioners 


ae 


Award of new long term concession contract to supersede existing one 
to contractor who had satisfactorily performed under successive con- 
tracts and who had been permitted to modify his initia] proposal for 
improvement of concession facilities at substantial investments in order 
to match investment proposal of another bidder will not be disturbed, 
even though ordinarily modification of initial proposal requires solicita- 
tion of new proposals, as 16 U.S.C. 20d in authorizing preference to 
incumbent concessioner in renewal of contract or in negotiation of new 
contract for purpose of maintaining continuity of operations and 
operators, and in not providing bidding procedures, removes concession 
Colstentibe from metwen) TeleRd. 5. cain deicsncnientdbaedciad cot 88 

CONTRACTORS 
Canadian Commercial Corporation 

Status 

Nonresponsiveness of low bid of Canadian firm offering 60-day bid 
acceptance period under itivitation specifying period of “‘at least 90 days” 
is not overcome by fact that bid submitted to Canadian Commercial Corp. 
(CCC), quasi-governmental agency that handles bids of Canadian firms 
with Dept. of Defense (DOD), was accompanied by COC form offering 
to keep bid firm for additional 10 days, or total of 100 days, as bidder’s 
intent to be bound by specified bid acceptance period was not submitted 
to DOD before bid opening. CCC is considered prime contractor and, 
therefore, subject to ordinary requirements regarding bid responsiveness, 
and offer to meet bid acceptance terms of invitation not coming within 
exceptions that permit late bid modifications, low bid is not for considera- 
tion, even though Govt. is deprived of lower prices_.__......_____...--__ 649 


Conflicts of interest 

Developmental or prototype items 

Under reugest for proposals issued pursuant to 10 U.S.C. 2304(a) (11), 
award of development contract for experimental engines to contractor 
proposing to use services of foreign firm who had performed feasibility 
studies for Govt. to determine practicality of developing engines, does not 
violate Rule 1 of Dept. of Defense Directive 5500.10, which is intended 
to prevent organizational conflicts of interest and subsequent unfair 
competition from hardware producer that provides system engineering 
and technical direction (SE/TD) without at same time assuming overall 
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CONTRACTORS—Continued 


Conflicts of interest—Continued 

Developmental or prototype items—Continued 
contractual responsibility for production of system. Directive is not self- 
executing but its application must be negotiated, and neither feasibility 
studies contract nor development contract provided for its application__ 


CONTRACTS 


Acts of God 
What constitutes 


Bid, forwarded by regular mail in sufficient time to have been delivered 
prior to time set for opening of bids but for unprecedented postal strike 
that commenced in New York City on bid opening day, may not be con- 
sidered for award by waiving late bid regulations on theory strike was in 
same realm as act of God, defined as “some inevitable accident which 
cannot be prevented by human care, skill, or foresight, but results from 
natural causes * * *.” But even assuming strike was act of God, bidder 
in not forwarding its bid by registered or certified mail, assumed risk of 
delivery, risk which was not overcome by bid handling instructions to 
procuring agencies necessitated by strike, as instructions did not suspend 
late bid rules contained in Armed Services Procurement Reg. 2-303 and 
FERN eee eee oon nas asenanasercnaiunin send abehtbanuinteuhncavnthgeelavatatin 
Assignments, (See Claims, assignments) 

Awards 
Advantage to Government 
Requirement 


Failure of invitation for purchase, lease-purchase, or rental of micro- 
fiche reader-printer units to provide for evaluation of and request 
delivery date for copy paper needed for units on which information and 
prices were solicited, or to establish lease period, is “compelling” reason 
contemplated by sec. 1-2.404-1 of Federal Procurement Regs. for can- 
cellation of invitation after bid opening. Although cancellation of invita- 
tion after disclosure of bid prices is regrettable, invitation in not pro- 
viding for consideration of all factors of cost was defective invitation, 
and to award contract for reader-printer units without regard to cost 
of paper would not be in best interests of Govt___----._--------------- 

Cancellation 

Erroneous awards 
Cancellation not required 


Telegram by unsuccessful bidder stating intent to protest to U.S. GAO 
should contract award be made to low bidder alleged to have qualified 
its bid, and advising supporting letter would follow, should have been 
treated as protest and award made to low bidder day before receipt of 
promised letter withheld until dispute was resolved, particularly in view 
of fact protestant’s declaration of intent to file protest with GAO in event 
of contract award, was sufficient standing alone to require conclusion 
that telegram constituted protest. However, contract having been sub- 
stantially performed, it would not be in best interests of Govt. to require 
OT re i 

Under invitation soliciting bids on basis of first article approval and/or 
waiver, when need for procurement became urgent, award of contract to 
second low bidder who had submitted bids on both first article approval 
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CONTRACTS—Continued 
Awards—Continued 
Cancellation—Continued 
Erroneous awards—Continued 
Cancellation not required—Continued 
and waiver, on basis first article waiver bid offered earlier delivery, and 
withdrawal of request for Certificate of Competency, which had been 
informally approved on low responsive bidder who had submitted bid on 
first article approval basis only, overlooked eligibility of low bidder for 
contract award. Although award on basis of urgency should noc have been 
accomplished under invitation and proper action would have been to 
cancel invitation and negotiate contract pursuant to public exigency pro- 
cedures of 10 U.S.C. 2304(a) (2), corrective action would not be in Govt.’s 
interest, however, procedures should be reviewed 
Request for proposals (RFP) for rocket boosters, issued pursuant to 
10 U.S.C. 2304(a) (16) permitting negotiation in interest of national 
defense or industrial mobilization, and approved by class determination 
and findings, that solicited offers on three alternative quantities for 
single or multiple award, which quantities were below known require- 
ments that if disclosed, and disclosure was not prevented by Intensive 
Combat Rate (production capability) established for procurement, would 
have obtained lower prices, was defective RFP. Although determination 
not to consider involuntary offer of larger quantities at lower prices, 
erroneously based on belief all suppliers would have to be resolicited 
whereas amendment to RFP would have sufficed, resulted in higher 
prices, awards made will not be disturbed, but future procurements 
should permit offers in largest quantities possible within constraint 
imposed by Intensive Combat Rate 
Contract performance status 
Where correction of bid was improper, fact that correction was per- 
mitted by authorized Govt. agent does not estop Govt. from terminating 
purported contract. Although withdrawal of erroneous bid could have 
been permitted, correction was precluded as intended bid could not be 
substantially determined from invitation or bid. Bid protest procedures 
used having conformed to sec. 20.2, Title 4, Code of Federal Regs., and 
eontractor timely informed its interests could be adversely affected and 
given opportunity to present its views, termination of partially per- 
formed contract was neither prejudicial to contractor nor adverse to 
best interests of Govt., and was required in order to preserve integrity of 
competitive bidding system 
Small business size 
Although challenge after contract award to status of successful con- 
cern that had certified itself to be small business concern pursuant to sec. 
1-1.703-1(a) of Federal Procurement Regs. was made too late to affect 
validity of award, on basis that prior to award, concern had entered into 
binding agreement of sale for its acquisition by large business concern, 
termination of contract would be appropriate. Record evidences valid and 
enforceable contract for acquisition of small concern had come into exist- 
ence before award, even though its terms may have been modified subse- 
quent to award and, therefore, BCFR 121.3-15(c) (4), dealing with na- 
ture of control through agreements to merge, applies to procurement, and 
award is considered not to have been made to small business concern__-_ 
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Awards—Continued 
Cancellation—Continued 
Invitation ambiguity 
Under invitation soliciting bids on insecticides requirements over 1- 
year period, award to be made in aggregate for each of 13 groups 
solicited, correction of bid by reducing stated unit prices by one twenty- 
fourth—bid having been computed on 24-can carton basis instead of on 
per can basis—not only displaced lower acceptable bid on several groups 
contrary to sec. 2.406-3(a)(2) of Federal Procurement Regs., which 
prescribes correction only when existence of mistake and bid actually 
intended are ascertainable from invitation, but was tantamount to letting 
bidder submit second bid. Award should be canceled and unfilled require- 
ments reawarded, and future procurements should more specifically 
state bidJing unit measurements 
Erroneous 
Effect of contract protests 
Unsuccessful offeror’s failure to repeat questions raised at time pro- 
posals were opened concerning its competitor’s ability to fulfill its 
representations is not considered waiver of any rights to object to award, 
nor does it preclude offeror from renewing complaints when erroneous 
basis of contract award is disclosed 
Mistake in fact ; 
Award for dictating equipment to apparent low bidder made on _ basis 
of mistake in fact that bidder’s offered price was lowest price received, 
understanding induced by erroneous factual statements inadvertently 
made by contractor’s représentative that equipment would not require 
leasing of dictating trunk lines 4t monthly rental charge, was erroneous 
award to other than low, responsive, responsible bidder, and although 
made in good faith award should be canceled and procurement resolicited, 
as it is not enough that award be made in good faith. Fact that eon- 
tractor’s representative was unaware that his statements were erroneous 
is also of no effect as there is no difference between contract entered into 
under mutual mistake of fact and one in which one party contracts in 
reliance upon deliberate misrepresentation by other 
Nonresponsive bidder 
In recommending termination of purported contract that had been 
awarded to bidder permitted to correct its bid price because it had been 
erroneously computed on estimated requirements 24 times. Govt.’s true 
estimate and mistake may have affected amount bid, and that correction 
was tantamount to submission of second bid, U.S, GAO did not exceed 
its review authority. Standard of review pursuant to Wunderlich Act 
(41 U.S.C. 321, 322) applies to contract disputes and not to mistakes in 
bid, and finality of administrative determination does not apply to 
questions of law. For years GAO decided all questions concerning 
corrections of bid mistakes, and even with delegation of such authority, 
Comptroller General is not deprived of right to question administrative 
determinations, nor bidder of right to request his decision__........._- 
Where correction of bid was improper, fact that correction was per- 
mitted by authorized Govt. agent does not estop Govt. from terminating 
purported contract. Although withdrawal of erroneous bid could have 
been permitted, correction was precluded. as intended bid could not be 
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CONTRACTS—Continued 


Awards—Continued 

Erroneous—Continued 

Nonresponsive bidder—Continued 

substantially determined from invitation or bid. Bid protest proce- 
dures used having conformed to sec. 20.2, Title 4, Code of Federal Regs., 
and contractor timely informed its interests could be adversely affected 
and given opportunity to present its views, termination of partially 
performed contract was neither prejudicial to contractor nor adverse 
to best interests of Govt., and was required in order to preserve integrity 
OL COMMUTE VE DO GI a crncomnepetcrneeeeneinnentn ttntincttninnlp titles lalate 

Upon contract termination for faulty performance, contractor who 
after filing timely appeal to termination, alleged award was void ab 
initio because insertion of three dashes (—-——) in bid acceptance period 
blank was equivalent to leaving space blank and, therefore, its bid 
was nonresponsive, may not have contract set aside, and contractor is 
left to its appeal. While contracting officer had he been aware of bid 
defect would have been without authority to make award, contractor 
having failed to take action prior to execution of contract, may not as one 
benefitting from contract, have contract set aside at its instance, and 
contract is not void ab initio, but is voidable only at option of Govt. 
Therefore, bid acceptance period intended for benefit of Govt., when 
provision became inoperative upon contract award, binding contract was 
consummated 

Performance 

Although rejection of low bid under invitation for indefinite quantity 
of rods was improper and ‘award of contract to second low bidder was 
unauthorized, in view of expenses incurred by contractor, minimum 
quantity ordered under contract may stand and payment made at con- 
tract price. However, no additional orders may be placed under contract, 
even though bid price was computed in anticipation of obtaining orders 
for maximum quantity stated in contract, and contractor purchased more 
material than needed to fill minimum quantity ordered, as extent of 
contractor performance is not for consideration in deciding whether to 
preclude further performance where Govt. has right not to exercise option 


Voidable 

Award of refuse collection contract under small business set- 
aside for urgently needed services prior to resolution of size protest 
by Small Business Administration (SBA) within 10 working days 
after receipt of protest that is prescribed by par. 1-703(b)(1) of 
Armed Services Procurement Reg. does not affect validity of contract. 
Contracting officer under regulation upon expiration of 10 working 
days was authorized to presume questioned bidder to be small business 
concern, eligible for contract award, having complied with requirements 
to ascertain when to expect size decision from SBA, and determine that 
further delay in awarding contract would be disadvantageous to Govt. 
Even though ultimately it is determined contractor is not small business 
concern, contract awarded in good faith is not void ab initio but voidable 
Oe ran vn erdscenierneniemnenaniititenaina an eetieiininaad inte: 

Contract awarded on basis of bidder’s good faith self-certification 
that it is small business concern, which status subsequently determined 
erroneous, is not void ab initio, but is voidable at option of Govt__..-.. 
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A CONTRACTS—Continued Page 
: Awards—Continued 
Labor surplus areas 
Determination 
After bid opening 


Obligation under labor surplus area provisions of invitation to per- 
form at least 30 percent of contract in or near sections of concentrated 
unemployment relating to bidder’s responsibility rather than bid re- 
sponsiveness, information of compliance with requirement to perform 
in area of unemployment may be furnished after bid opening. Basis for 
consideration of bid under invitation being that bidder, or his first-tier 
subcontractor, has been certified eligible by Dept. of Labor and that 
bidder agrees to perform “substantial portion,” prescribed by invitation 
as at least 30 percent, in or near sections of concentrated unemploy- 
ment, only concern satisfying both requirements is entitled to first 
negotiation for award under labor set-aside portion of invitation___- 1 

Set-aside negotiations priority 

Information required by pars. 1-706 and 1-804 of Armed Services 
Procurement Reg. to establish bidder priority for negotiation of small 
business set-aside and labor surplus area set-aside portions of invita- 
tion serves not only to establish bidder responsibility to perform as 
certified eligible concern, but also is involved in bid responsiveness. 
Therefore, bidder who mistakenly furnished name of noncertified eligible 
supplier, which he was not permitted to correct after bid opening, and 
was declared disqualified from Group 1 priority for set-aside purposes, 
properly alleged bidder who deliberately listed its certified eligible 
supplier as furnishing “nylon webbing” in lieu of “polyester webbing” 
solicited was nonresponsive, even though material deviation does not 
appear as a substitute elsewhere in the bid and, therefore, ineligible 
TO DERSURED TOR Ie eee eee a on eer oeteremerensnenengueenaoen 749 


Negotiation. (See Contracts, negotiation, awards) 
Original solicitation amended 
Amendment canceled 

Under invitation for collapsible fabric tanks that was amended to 
increase total units, award of contract for original quantity solicited 
on basis of price reduction received prior to issuance of amendment, 
and cancellation of amendment was proper where amendment acknowl- 
edgment by successful bidder had not been priced or related to de- 
creased price and only bid prices received incident to an addenda ac- 
knowledgment were unreasonable. Bid submitted in original solicitation 
and which had not been withdrawn could not and did not become invalid 
because bid was not submitted on additional quantity, as solicitation and 
amendment permitted bid to be submitted on all or any part of quanti- 
ties involved, and award of contract in quantities less than stated in 
Ore nee oe eee iene cnane endaaea np tinesunepessuapiapenentit 147 

Propriety 

Upheld 

Where award of new contract would cost Govt. substantially less than 
continuing to procure motor vehicle parts and accessories under exist- 
ing contract by exercising contract option, determination by contracting 
officer not to excercise option and to award new contract to other than 
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CONTRACTS—Continued 
Awards—Continued 
Propriety—Continued 
Upheld—Continued 
incumbent contractor prior to resolution of its protest filed with U.S. 
GAO was within authority granted under par. 2—407.9(b) (2) and (3) 
of Armed Services Procurement Reg., prescribing criteria for making 
award prior to determination on preaward protest, and par. 1-1505(c) 
of regulation, providing criteria for exercise of options 
Separable or aggregate 
Propriety of single award 
While combination awards for maximum quantity offered by low 


bidder and bidder that had submitted “all or none” bid would be in 


Govt.’s interest pricewise for entire quantity solicited, partial award 
under qualified bid is precluded, and word “all” in minimum quantity 
column may not be explained by bidder to mean “all” of any indefinite 
quantity to be procured under invitation. Dligibility of bid for award is 
determinable from bid itself without reference to subsequent offers and 


interpretations by bidder, as formal advertising contemplates receipt of 


firm offers which can be accepted by Govt.’s unilateral action and, 
therefore, partial acceptance of qualified bid would not result in legal 
award, notwithstanding bidder’s willingness to accept partial award__ 

Input of substantial intellectual effort into preparation of specifica- 
tions for dictionaries, atlases, encyclopedias, and other reference mate- 
rials does not justify exception to general rule that funds appropriated 
for purchases by Govt. agencies are available for purchase only of such 
articles as will meet actual minimum needs of agencies, and that pay- 
ment of any greater amount for purchase of articles which may be 
superior, or may for one reason or another be preferred by any indi- 
vidual officer, is not authorized. Therefore, adoption of single award 
procedure for various types of standard dictionaries in lieu. of multiple 
awards is proper exercise of administrative discretion where specifica- 
tions adequately meet needs of Govt. with no detrimental effect on 
quality of items being procured and at savings to Govt 

Small business concerns 

Award prior to resolution of size protest 

Award of refuse collection contract under small business set-aside 
for urgently needed services prior to resolution of size protest by 
Small Business Administration (SBA) within 10 working days after 
receipt of protest that is prescribed by par. 1~703(b)(1) of Armed 
Services Procurement Reg. does not affect validity of contract. Con- 
tracting officer under regulation upon expiration of 10 working days was 
authorized to presume questioned bidder to be small business concern, 
eligible for contract award, having complied with requirements to as- 
certain when to expect size decision from SBA, and determine that fur- 
ther delay in awarding contract would be disadvantageous to Govt. 
Bven though ultimately it is determined contractor is not small business 
concern, contract awarded in good faith is not void ab initio but voidable 
at Govt’s. option. 
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CONTRACTS—Continued 
Awards—Continued 
Small business concerns—Continued 
Certifications 
Competency 
Determination by contracting officer that low bidder, small business 
concern, is nonresponsible for lack of tenacity and perseverance within 


meaning of par. 1-903.1(iii) of Armed Services Procurement Reg. 


(ASPR), which was based on negative preaward survey of prior per- 
formance and preparation for award under current solicitation, is for 
consideration by U.S. GAO on merits, notwithstanding Small Business 
Admin. to whom determination was submitted did not appeal determi- 
nation to Head of Procuring Activity within 5 days prescribed in par. 
1-705.4(c) (vi) of ASPR, because although provision was revised to im- 


pose further restrictions and safeguards upon use of “perseverance or 
tenacity” exception to Certificate of Competency procedure, existing bid 
protest procedures remain unaffected. 

Finding by contracting officer that small business concern lacks te- 


nacity and perseverance because insufficiently prepared to accept award 


relates to concern’s capacity and cannot support determination of nonre- 
sponsibility under par. 1-705.4(a) of Armed Services Procurement Reg., 
which defines capacity as “the overall ability of a prospective small busi- 
ness contractor to meet quality, quantity, and time requirements of a 
proposed contract and includes ability to perform, organization, experi- 
ence, technical knowledge, skills, ‘know how,’ technical equipment and 
facilities or the ability to obtain them,” factors that are covered by Cer- 
tificate of Competency procedure 

Assumption in absence of information indicating otherwise, that past 
delivery delinquencies of low bidder—small business concern—were his 
fault is not adequate basis for concluding that delinquent deliveries es- 


tablished lack of perseverance or tenacity, and matter of concern’s re- 
sponsibility is for further consideration. If it is found upon review that 
low bidder on basis of substantial evidence does not possess necessary 
tenacity or perseverance to do an acceptable job, additional documen- 
tation or explanation should be furnished to support conclusion, other- 
wise nonresponsibility determination should be referred on basis of 
capacity and credit to Small Business Admin. under Certificate of Com- 
OR Ta iinet recearttiar testi tpantinidtiitiinnmniiiiiammiie 
Withdrawal of application by Government 

Under invitation soliciting bids on basis of first article approval 
and/or waiver, when need for procurement became urgent, award of 
contract to second low bidder who had submitted bids on both first 
article approval and waiver, on basis first article waiver bid offered 
earlier delivery, and withdrawal of request for Certificate of Compe- 
tency, which had been informally approved on low responsive bidder 
who had submitted bid on first article approval basis only, overlooked 
eligibility of low bidder for contract award. Although award on basis 
of urgency should not have been accomplished under invitation and 
proper action would have been to cancel invitation and negotiate con- 
tract pursuant to public exigency procedures of 10 U.S.C, 2304(a) (2), 
corrective action would not be in Govt.’s interest, however, procedures 
GREE, BO FOIE lcnnannnennranssienndssadestenrtinamcnmmantbebsnd 
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Withdrawal of application by Government—Continued 
Withdrawal of Certificate of Competency referral to Small Business 
Admin. after advice certificate would issue was not legally effective to re- 
move low bidder from consideration for award, even though its bid was 
submitted on first article approval basis only, as invitation solicited bids 
on both first article approval and/or waiver basis. Therefore, when 
urgency for procurement developed, contracting officer in awarding 
contract to second low bidder on basis of first article waiver to ob- 
tain shorter delivery schedule, overlooked restriction in Armed Serv- 
ices Procurement Reg. 1-1908(a) that any difference in delivery sched- 
ules resulting from waiver of first article approval is not evaluation 
factor, and that alternative to award to low bidder would have been 
cancellation of invitation and negotiation of contract pursuant to public 
exigency procedures of 10 U.S.0. 2804(a) (2)-----------------.--~--- 639 
Construction contracts 
Authority of Small Business Administration pursuant to sec. 8(a) 
of Small Business Act (15 U.S.C. 687(a)) to enter into contracts 
with Govt. agencies and officers having procurement powers to furnish 
articles, equipment, supplies, or materials, and to subcontract prime 
contracts to small business concerns, as well as authority in sec. 15 to 
make direct contract awards, may be extended to construction con- 
tracts under expanded interpretation of parenthetical phrase “including 
but not limited to contracts for maintenance, repair, and construction” 
appearing in sec. 2(a), providing for placement of fair proportion of 
total purchases and contracts for property and services for Govt. with 
small business enterprises, thus carrying out intent of Congress that 
small business concerns obtain fair proportion of all types of Govt. 
I acter sheeted chip ape digs Rep deapiethhigseedchllapecilinstorealep aptiin 219 
Where expanded interpretation of statute will accomplish beneficial 
results, serve purpose for which statute was enacted, is necessary inci- 
dental to power or right, or is established custom, usage or practice, 
maxim forming basis for inference that all omissions were intended will 
be refuted. Therefore, it is necessary to give expanded statutory con- 
struction to parenthetical phrase “including but not limited to contracts 
for maintenance, repair, and construction” appearing in sec. 2(a) of 
Small Business Act to include construction contracts in administration 
of subcontracting authority in sec. 8(a) and direct contract authority in 
sec. 15, in order to carry out congressional intent that small business 
concerns obtain fair proportion of all types of Govt. contracts......._ 219 
Eligibility 
Reconsideration 
Although bid protest proceedings should not be permitted to be used 
to delay contract awards to gain time for nonresponsible bidder to im- 
prove its position after contracting officer’s determination of nonrespon- 
sibility has been confirmed by Small Business Admin., where low bidder 
held financially nonresponsible on basis of preaward survey and SBA’s 
adverse findings, has concluded negotiations for technical data rights 
and patent license contract that involves millions of dollars and pro- 
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: Reconsideration—Continued 
vides for immediate substantial advance payment, bidder’s responsibility 
should be reconsidered and if necessary, time permitting, reviewed by 
SBA, because of mandate in Armed Services Procurement Reg. 1-905.2, . 
that financial resources should be obtained on as current basis as feasi- 
ble with relation to date of contract award._......._----_---__------ 619 
Erroneous award 
Ab initio v. voidable 
Contract awarded on basis of bidder’s good faith self-certification that 
it is small business concern, which status subsequently determined er- 
roneous, it not void ab initio, but is voidable at option of Govt______-_ 869 
Price reasonableness 
Cancellation of invitation for bids that contained total set-aside for 
small business concerns due to disparity in bid prices evidenced by bid 
of large business concern who had acquired small business that had 
been solicited to submit bid having satix~factorily performed under prior 
contracts, because contracting officer was unaware of concern’s changed 
size status, and readvertisement of procurement on unrestricted basis, 
was in accord with pars. 1-706.5(a)(1) and 1-706.3(a) of Armed 
Services Procurement Reg., and withdrawal determination preperly con- 
sidered “courtesy” bid of large business concern submitted at price that 
was less than half of lowest small business price, even though no formal 
inquiry was made to establish correctness of large business concern’s 
price as firm was ineligible for award under set-aside____-~~- on deca 740 


Self-certification 
“Good faith” certification 


While bidder’s good faith is criterion for determining acceptability 
of self-certification as to his small business status, determining factor 
in deciding whether actions after bid opening that affect self-certifica- 
tion are permissible is whether those actions give bidder undue advan- 
tage over other bidders by giving him option to remain ineligible or take 
steps to preserve his small business status for award purposes. To 
permit firm that had certified itself in good faith as small business con- 
cern to terminate after bid opening its management agreement with 
large business concern for purpose of qualifying for award of set-aside 
portion of invitation would give bidder just such option and would have 
a deleterious effect on integrity of bidding system_....._._._........_.- 1 

Set-asides 
Priority of negotiation 


Information required by pars. 1-706 and 1-804 of Armed Services 
Procurement Reg. to establish bidder priority for negotiation of small 
business set-aside and labor surplus area set-aside portions of invitation 
serves not only to establish bidder responsibility to perform as cer- 
tified eligible concern, but also is involved in bid responsiveness. There- 
fore, bidder who mistakenly furnished name of noncertified eligible sup- 
plier, which he was not permitted to correct after bid opening, and was 
declared disqualified from Group 1 priority for set-aside purposes, 
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Priority of negotiation—Continued 
properly alleged bidder who deliberately listed its certified eligible sup- 
plier as furnishing “nylon webbing” in lieu of “polyester webbing” so- 
licited was nonresponsive, even though material deviation does not ap- 
pear as a substitute elsewhere in the bid and, therefore, ineligible to 
OTIS Ter HUONG NE inn 3 cients db nitinnecheadcimidadunniaeuagne 

Size 

Affiliates of large business concerns 


Although challenge after contract award to status of successful con- 
cern that had certified itself to be small business concern pursuant to 
sec. 1-1.703-1(a) of Federal Procurement Regs. was made too late 
to affect validity of award, on basis that prior to award, concern had en- 
tered into binding agreement of sale for its acquisition by large business 
concern, termination of contract would be appropriate. Record evi- 
dences valid and enforceable contract for acquisition of small concern 
had come into existence before award, even though its terms may have 
been modified subsequent to award and, therefore, BCFR 121.3-15(c) 
(4), dealing with nature of control through agreements to merge, applies 
to procurement, and award is considered not to have been made to 
nr es OTN 0 cin ioksstremteninsinbbeimethpptenentanhlnchqunnigsaranginpatelc nana 

Appeal 

Award of refuse collection contract under smail business set-aside 
for urgently needed services prior to resolution of size protest by Small 
Business Administration (SBA) within 10 working days after receipt 
of protest that is prescribed by par. 1-703(b)(1) of Armed Services 
Procurement Reg. does not affect validity of contract. Contracting 
officer under regulation upon expiration of 10 working days was au- 
thorized to presume questioned bidder to be small business concern, 
eligible for contract award, having complied with requirements to as- 
certain when to expect size decision from SBA, and determine that fur- 
ther delay in awarding contract would be disadvantageous to Govt. 
Even though ultimately it is determined contractor is not small business 
concern, contract awarded in good faith is not void ab initio but void- 
ableiat Goert.'s epthee sansa tein sth iia tee dina ta Sie ceiceciindeed 

Classification propriety 


Small Business Size Appeals Board in classifying collection and dis- 
posal of refuse as service falling within $1 million small business size 
standard, to be applied in future as appeal had not been timely taken, 
rather than as transportation activity within contemplation of $3 mil- 
lion size standard used by procuring agency, disregarded Small Business 
Admin. Reg. 121.3-1(b) (1) making consideration of Standard Indus- 
trial Classification (SIC) mandatory in defining industries for purpose 
of establishing small business size standards—regulation that has force 
and effect of law. Result in size appeal, therefore, was inconsistent with 
SIC definition of involved refuse services as transportation and pur- 
suant to sec. 121.3-8(f) of SBA regulation, $3 million small business 
size standard should apply to services_................-.--....-..... 
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Subcontracting authority 


Authority of Small Business Administration pursuant to sec. 8(a) of 
Small Business Act (15 U.S.C. 637(a)) to enter into contracts with 
Govt. agencies and officers having procurement powers to furnish ar- 
ticles, equipment, supplies, or materials, and to subcontract prime con- 
tracts to small business concerns, as well as authority in sec. 15 to make 
direct contract awards, may be extended to construction contracts under 
expanded interpretation of parenthetical phrase “including but not lim- 
ited to contracts for maintenance, repair, and construction” appearing 
in sec. 2(a), providing for placement of fair proportion of total pur- 
chases and contracts for property and services for Govt. with small busi- 
ness enterprises, thus carrying out intent of Congress that small busi- 
ness concerns obtain fair proportion of all types of Govt. contracts__--_ 

Where expanded interpretation of statute will accomplish beneficial 
results, serve purpose for which statute was enacted, is necessary inci- 
dental to power or right, or is established custom, usage or practice, 
maxim forming basis for inference that all omissions were intended 
will be refuted. Therefore, it is necessary to give expanded statutory 
construction to parenthetical phrase “including but not limited to con- 
tracts for maintenance, repair, and construction” appearing in sec. 2(a) 
of Small Business Act to include construction contracts in administra- 
tion of subcontracting authority in sec. 8(a) and direct contract au- 
thority in sec. 15, in order to carry out congressional intent that small 
business concerns obtain fair proportion of all types of Govt. contracts__ 

Subcontracting limitation 


Notwithstanding that small business concern awarded 100 percent 
set-aside contract for lift plugs subcontracted major portion of manu- 
facturing process to large business firm, only performing painting, dip- 
ping, and packaging of plugs, cancellation of contract is not required, as 
small business concern is considered to have made significant contribu- 
tion to production of “end item” within terms of contract issued pur- 
suant to par. 1-706.5 of Armed Services Procurement Reg., which does 
not define term “end item.” Absent promulgation of regulations to limit 
extension of large business subcontracting in order to further spirit and 
intent of statutes affecting small business participation in Govt. 
contracting, there is no basis to object to extent of large business 
subcontracting 

Validity 

Bid nonresponsive 


Upon contract termination for faulty performance, contractor who 
after filing timely appeal to termination, alleged award was void 
ab initio because insertion of three dashes(—-—-—) in bid acceptance 
period blank was equivalent to leaving space blank and, therefore, its 
bid was nonresponsive, may not have contract set aside, and contractor 
is left to its appeal. While contracting officer had he been aware of bid 
defect would have been without authority to make award, contractor 
having failed to take action prior to execution of contract, may not as 
one benefitting from contract, have contract set aside at its instance, 


410-893 O - 71 - 63 





950 INDEX DIGEST 


CONTRACTS—Continued 
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and contract is not void ab initio, but is voidable only at option of Govt. 
Therefore, bid acceptance period intended for benefit of Govt., when 
provision became inoperative upon contract award, binding contract was 
consummated 761 
Bid shopping. (See Contracts, subcontracts, bid shopping) 


Bids, generally. (See Bids) 
Concessions. (See Concessions) 
Data, rights, etc. 

Disclosure 

Unsolicited proposals 

Similarity between procurement specifications soliciting electric lift 
truck designed to install, transport, and remove bombs and missiles from 
igloos and revetments and unsolicited proposal submitted to furnish item 
that contained restrictive legends raises presumption offeror’s proprie- 
tary data was improperly disclosed, and contracting officer unable to 
identify sources of material used in writing specifications, their use by 
Govt. to consummate competitive procurement without developer’s con- 
sent would violate obligation of Govt. not to divulge proprietary data 
and, therefore, sole-source contract should be negotiated with offeror 
of proprietary data, or competitive proposals should be resolicited on 
basis of specifications which do not use proprietary data 


Status of information furnished 
Government participation in development costs 


Software and related programs developed partially at Govt. expense 
solely for operation of computer service program “Legal Information 
Through BHlectronics” (LITE) when contractor experienced difficulty in 
performing, properly was used to solicit benchmark tests to create com- 
petition. Not only did Rights in Data clause of contract provide that 
data become sole property of Govt., but when mixture of private and 
Govt. funds are used to develop data, rights are not allocatable on 
investment percentage basis and Govt. acquires unlimited rights to data. 
Former contractor delayed unreasonably in waiting until after award of 
a new LITD contract to object to use of data, and as GAO has never 
ordered cancellation of contract for improper disclosure of proprietary 
data, it will not do so when cancellation is not justified 

Unsolicited proposals 

Although line-of-sight (LOS) telecommunications system data sub- 
mitted as unsolicited proposal under first step of two-step negotiated 
procurement that stipulated if data was used offeror would be entitled 
to award on sole-source basis was significant in causing Air Force upon 
consideration of feasibility study and funding data submitted to procure 
total LOS system rather than LOS/troposcatter system originally 
planned incident to relocation of NATO, offeror is not entitled to award 
on basis of improper use of proprietary data. Feasibility study, a re- 
search and development effort, subject only to confidential treatment, 
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Data, rights, etc.—Continued 
Status of information furnished—Continued 
Unsolicited proposals—Continued 
and technical data consisting of well-known scientific principles, only 
unsolicited information requiring protection was funding data, and its 
use not constituting violation of proprietary data restriction, there is 
no justification to support sole-source procurement 
Use by Government 
Internal use 


Data submitted under requests for proposals having been obtained 
properly, lost its proprietary nature and Govt., therefore, may accept 
data and use proprietary data previously purchased to verify accuracy 
of data. Restrictive legend on proprietary specification is intended to 
prohibit Govt. from using data for in-house manufacture or disclosure 
outside Govt., and fact that legend does not restrict use of data for in- 
ternal purposes is evidenced by clarification of restrictive data clause 
in par. 9-203(b) of Armed Services Procurement Reg. to limit restric- 
tion to procurements entailing disclosure outside Govt., and by right 
reserved to Govt. to use similar or identical data, which implies use of 
restricted data for comparison purposes 
Disputes 

Administrative determinations 

Exhaustion of remedies 


Where dispute is pending before contracting officer on propriety of 
unilateral price reduction by Govt. of difference between actual trans- 
portation costs and costs used in evaluation of bid on cement for ship- 
ment overseas, made pursuant to Maximum Guaranteed Shipping 
Weights and Dimensions clause in invitation for bids, matter is properly 
not for consideration by U.S. GAO as both contractor and Govt. are 
bound to follow procedures set out in contract for administrative settle- 
ment of disputes arising out of contract, and contractor must exhaust 
its remedies under disputes clause before resorting either to GAO or 


Equal employment opportunity requirements. (See Contracts, labor 
stipulations, nondiscrimination ) 
Escalation clauses 
Wage increases 
Service Contract Act of 1965 


Wage determinations issued under Service Contract Act of 1965, 41 
U.S.C. 351-357, to establish currently prevailing wage rates may not in- 
clude provision for escalation of wages on definite future dates at spec- 
ified rates in view of fact phrase “as determined by the Secretary * * * 
in accordance with prevailing rates” in sec. 2(a) (1) of act means same 
as “based upon wages that will be determined by the Secretary of Labor 
to be prevailing” in sec. 1(a) of Davis-Bacon Act, which has been held 
to mean prevailing rates are rates existing at time contract is advertised. 
Therefore, as escalation provision in wage determination would have no 
legal effect, it should not be included in contracts subject to Service 
Contract Act. 


Forms. (See Forms) 
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Government property 

Disposal 

Inventory of terminated contract 

Fact that Govt. determined inventory on hand upon termination of 
contract was surplus to its needs and authorized contractor to dispose 
of inventory, does not preclude Govt., real party in interest, from assert- 
ing after-discovered need for property and withdrawing it from sale for 
use under another contract, Rule that a contracting officer not only has 
right to reject all bids when procurement is no longer needed or wanted 
but would be derelict in his duty if he failed to do so, should be followed 
when need arises for surplus property advertised for sale, as determina- 
tion to dispose of surplus property does not constitute representation 
that no need exists or may not subsequently arise for property__._----. 683 


ERP PAR 


AS TELAT 


— 


Incorporation of terms by reference 


When bidder fails to return with bid all documents attached to invita- 
tion, bid if submitted in form that acceptance of it creates valid and 
binding contract will require bidder to perform in accordance with all 
material terms and conditions of invitation. Therefore, notwithstand- 
ing failure of low bidder to return some of documents attached to invita- 
tion for janitorial services that concerned where, when, and in what 
manner services were to be performed, low bid may be considered re- 
sponsive. Standard Form 33 on which bid was submitted contained in 
“offer” provision, phrase “in compliance with the above,” a phrase that 
operated to incorporate by reference all invitation documents and, there- 
fore, award to low bidder will bind him to perform in full aceord with 
conditions of referenced documents. Overrules any prior inconsistent 
I iii ith nha le nena centile ite hinin einen cite hi itt ih slates 289 

Five of eight bids received under invitation for bids (IFB) to per- 
form cleaning services which were not accompanied by complete IFB 
and did not specifically identify and incorporate all of documents com- 
prising IFB are, nevertheless, responsive bids and low bid must be con- 
sidered for award. Bidders signed and returned facesheet. of invitation 
in which phrase “In compliance with the above” has reference to listing 
of documents that comprise IFB and operates to incorporate all of in- 
vitation documents by reference into bids and, therefore, award to low 
bidder will bind him to performance in full accordance with terms and 
conditions of IFB. To extent prior holdings are inconsistent with 49 
Comp. Gen. 289 and this decision, they no longer will be followed_.-. 538 


Increased costs 
Additional work or quantities 
Specifications 
Interpretation erroneous 


Claim for additional compensation under contract for repair and 
improvement of GSA Depot submitted on basis substitute drawings 
changing scope of work were ambiguous and failed to identify dimen- 
sional changes, and that reference omission was misleading, was prop- 
erly denied by GSA Board of Contract Appeals. Record evidences 
contractor relied on one of two pertinent drawings that should have 
been interpreted together, and that replacement of original drawings 
in toto satisfied requirement of Federal Procurement Regs. 1-2.207(b) 
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Interpretation erroneous—Continued 
(8) that invitation changes be clearly stated. Therefore, contractor’s 
failure to correctly compute its bid price was not due to Govt.’s failure - 
to specifically identify difference between original and substitute draw- 
ings, and contractor is not entitled to additional compensation___.__--- 853 
Labor stipulations 
Federally financed projects 
Jurisdiction 


Funds withheld from federally aided or financed construction con- 
tracts to which U.S. is not party for wage underpayments that normally 
would be distributed by States or other recipients who are parties to 
contracts and have primary responsibility for administration of labor 
stipulations of contracts, but for fact that workers cannot be located, 
should not be transmitted to U.S. GAO as Federal-aid labor standard 
statutes do not confer on GAO authority similar to that contained in 
Davis-Bacon Act and Work Hours Act of 1962, to make direct payments 
to laborers and mechanics from withheld contract earnings as restitu- 
tion for wage underpayments, However, claims for undistributed hold- 
ings which cannot be settled administratively may be submitted to 
GAO Claims Division. 44 Comp. Gen. 561, modified__..°__..__._---_---- 162 

Nondiscrimination 

Affirmative action programs 


Revised “Philadelphia Plan” prescribing that no contracts or subcon- 
tracts shall be awarded for Federal or federally assisted construction 
projects unless bidder had submitted acceptable affirmative action pro- 
gram that included specific goals of minority manpower utilization to 
provide equal employment opportunity, conflicts with intent of Civil 
Rights Act of 1964, and E. O. No. 11246, making use of race or national 
origin as basis of employment an unlawful employment practice. Plan 
directed to correcting past discrimination by labor unions would in es- 
tablishing quota system for employment of minorities accord preferen- 
tial treatment in conflict with prohibition in Civil Rights Act, and in 
passing upon legality of matters involving expenditures of appropriated 
funds, act will be:00 Cometeneds icc nn netics bleed Uk eel 59 

Contract conditions or stipulations which tend to restrict full and free 
competition required by procurement laws and regulations are unauthor- 
ized unless reasonably requisite to accomplishment of legislative pur- 
poses of appropriation act or other law involved, and no administrative 
authority can lawfully impose any requirements to contravene prohibi- 
tions imposed by statute. Therefore, revised “Philadelphia Plan” in 
imposing affirmative action programs for employment of minorities con- 
stitutes discrimination on basis of race or national origin in contraven- 
tion of prohibition in Civil Rights Act of 1964, and E. O. No. 11246__--- 59 

Duty imposed on U.S. GAO to audit all expenditures of appropriated 
funds involving determination of legality of expenditures, includes 
determination of legality of contracts obligating Govt. to payment of 
appropriated funds, and authority to render decisions prior to actions 
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Labor stipulations—Continued 
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Affirmative action programs—Continued 
involving expenditures of appropriated funds has been exercised by GAO 
whenever any question of legality of proposed action has been raised, 
whether by agency head, or by complaint of interested party, or by in- 
formation acquired in course of other than audit operations, and in 
passing upon legality of expenditures of appropriated funds for Federal 
or federally assisted construction programs, propriety of conditions 
imposed by revised “Philadelphia Plan” will be for consideration. (But 
see Oontractors Assn. of Hastern Penna., et al. v. Secy. of Labor, et al., 
Civil Action No. 70-18, and B-—163026, Apr. 28, 1970.)_--..----.----- 
Service Contract Act of 1965 
Minimum wage, etc., determinations 
Prospective wage rate increases 


Wage determinations issued under Service Contract Act of 1965, 
41 U.S.C. 351-357, to establish currently prevailing wage rates may not 
include provision for escalation of wages on definite future dates at 
specified rates in view of fact phrase “as determined by the Secretary 
* * * in accordance with prevailing rates” in sec. 2(a) (1) of act means 
same as “based upon wages that will be determined by the Secretary of 
Labor to be prevailing’ in see. 1(a) of Davis-Bacon Act, which has been 
held to mean prevailing rates are rates existing at time contract is ad- 
vertised. Therefore, as escalation provision in wage determination would 
have no legal effect, it should not be included in contracts subject to 
Servies GContvack Behe ccksnncieamprechentbanhteedulnbonhesle 

Wage adjustments 

Jurisdiction 


Funds withheld from federally aided or financed construction con- 
tracts to which U.S. is not party for wage underpayments that normally 
would be distributed by States or other recipients who are parties to con- 
tracts and have primary responsibility for administration of labor stipu- 
lations of contracts, but for fact that workers cannot be located, should 
not be transmitted to U.S. GAO as Federal-aid labor standard statutes 
do not confer on GAO authority similar to that contained in Davis-Bacon 
Act and Work Hours Act of 1962, to make direct payments to laborers 
and mechanics from withheld contract earnings as restitution for wage 
underpayments. However, claims for undistributed holdings which can- 
not be settled administratively may be submitted to GAO Claims Divi- 
sion: 44, Comp.:: Glee. 661; mse@iRe@ion io ccc ewwncnn=- 
Labor surplus areas. (See Contracts, awards, labor surplus areas) 
Leases. (See Leases) 

Mistakes 

Acceptance of contract with knowledge of mistake 

Where record establishes mistake had been made in low bid and that 
intended bid exceeded bid submitted, and Govt. was on constructive 
notice of error from time of bid opening and on actual notice within 
24 hours of opening, and documentation of mistake established exist- 
ence, nature, and amount of mistake, which amount when added to bid 
price does not displace léw bidder, fact that contractor signed contract 
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before correction of mistake does not preclude its right to relief. Both 

Govt. and contractor expected that price would be amended at later date 

to reflect bid price intended by bidder, price actually known to con- 

tracting officer and, therefore, reformation of contract by increasing 

price by amount of documented mistake is authorized__.-..--__------- 446 
Actual or constructive notice 


Page 


In absence of actual or constructive knowledge of alleged error, con- 
tracting officer is not required to assume burden of examining every bid 
or proposal for possible error and, therefore, contractor alleging mistake 
after award in his proposal on ballistic nylon canopies that was not 
apparent on its face, and where contracting officer had no constructive 
notice of error because there was only 14 percent difference between pro- 
posals, and because he could have procured vinyl set of blankets at lower 
price, is not entitled to price adjustment on basis contracting officer could 
have discovered mistake by examining prior procurements. It is unrea- 
sonable to hold contracting officer responsible to determine that prices 


offered are improvident on factors that are not ascertainable from bid 
or offer itself 272 


All-or-none bids 
Prorated 


Mistake alleged after award in bid price of item in all-or-none bid 
on scrap which has been prorated to determine high bidder on each item 
is not for solution under unilateral mistake rule holding bidder bound 
unless mistake is obvious. Although substantial differences in bid prices 
on surplus property are not sufficient to place contracting officer on notice 
of mistake as would similar differences in bid prices on.new equipment, 
contracting officer was obliged to consider prorated prices as if bidder 
had inserted them in his bid, and contracting officer failing to verify 
prorated unit price that was 32 percent higher than second high bid 
and 57 percent higher than current market appraisal, award on erron- 
eously priced item may be rescinded without liability to bidder__.____- 199 

Allegation before award. ( See Bids, mistakes) 

Cancellation 

Erroneous award 


Under invitation soliciting bids on insecticides requirements over 
l-year period, award to be made in aggregate for each of 13 groups 
solicited, correction of bid by reducing stated unit prices by one twenty- 
fourth—bid having been computed on 24-can carton basis instead of on 
per can basis—not only displaced lower acceptable bid on several groups 
contrary to sec. 2.406-3(a)(2) of Federal Procurement Regs., which 
prescribes correction only when existence of mistake and bid actually 
intended are ascertainable from invitation, but was tantamount to let- 
ting bidder submit second bid. Award should be canceled and unfilled 


requirements reawarded, and future procurements should more spe- 
cifically state bidding unit measurements_____~--------------------. 48 
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Mistakes—Continued 


Contracting officer’s error detection duty 
Guaranteed shipping weights and dimensions 


Error in cubic displacement of shipment of cement to overseas desti- 
nation entitles Govt. in accordance with Maximum Guaranteed Shipping 


Weights and Dimensions clause contained in invitation for bids to con- 


tract price reduction between actual transportation costs and costs 
used to evaluate bid. Contractor’s allegation of mistake in calculation 
of guaranteed cubic displacement in bid preparation is not sustained, 
even though displacement figure was below Govt.’s estimate, in view of 


fact that generally bidders deliberately underestimate guaranteed ship- 
ping weights and. dimensions, and that additional transportation cost, 


taking into consideration bid price for cement, did not place contract- 
ing officer on constructive notice of posstbility of error 


Notice of error 
Unbalanced bid 


Under invitation for procurement of intra-city or intra-area trans- 
portation services that was divided into four schedules consisting of 
various service items and zones in which services were to be performed, 
and that provided for award under each zone of each schedule to low 
bidder on any schedule bid on who offered unit prices on all items, con- 
tractor receiving partial award under each schedule who alleges finan- 
cial loss because its bid was balanced in anticipation that award would 
be made on entire schedule, and because its item prices were computed 
on basis total price for schedule would be competitive, is not entitled 
to relief on mistake-in-bid theory as nothing on face of bid placed con- 
tracting officer on actual or constructive notice of possibility of error__ 

Government’s fault 

Correction 

Error made in slope percentage factor used in computing redeter- 
mined stumpage rates under timber sale contract may be corrected 
retroactively and contractor credited with overpayment that resulted 
from Govt.’s unilateral error, as no disagreement exists concerning cor- 
rect slope percentage to subject correction to limitations of disputes 
clause of contract, nor is retroactive modification of contract subject 
to regulation that timber sale contracts may be modified only when 
modification applies to unexecuted portions of contract and will not be 
injurious to UJS., as exception to rule that contract may not be modi- 
fied exeept in Govt.’s interest may be made to correct unilateral error 
by Govt..1.. eG UOT 6 eS Oo fir oped sorte el bls 

Mutual 

Mutual mistake v. misrepresentation 


Award for dictating equipment to apparent low bidder made on 
basis of mistake in fact that bidder’s offered price was lowest price 
received, understanding induced by erroneous factual statements inadver- 
tently made by contractor’s representative that equipment would not 
require leasing of dictating trunk lines at monthly rental charge, was 
erroneous award to other than low, responsive, responsible bidder, and 
although made in good faith award should be canceled and procurement 
resolicited, as it is not enough that award be made in good faith. 
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CONTRACTS—Continued 
Mistakes—Continued 


Mutual—Contiaued 


Mutual mistake v. misrepresentation—Continued 
Fact that contractor’s representative was unaware that his statements 
were erroneous is also of no effect as there is no difference between 
contract entered into under mutual mistake of fact and one in which 


one party contracts in reliance upon deliberate misrepresentation by 


a a a a eee ee 


Unit price 
All-or-none bids 


Mistake alleged after award in bid price of item in all-or-none bid 
on scrap which had been prorated to determine high bidder on each item 


is not for solution under unilateral mistake rule holding bidder bound 
unless mistake is obvious. Although substantial differences in bid prices 
on surplus property are not sufficient to place contracting officer on 
notice of mistake as would similar differences in bid prices on new 
equipment, contracting officer was obliged to consider prorated prices 
as if bidder had inserted them in his bid, and contracting officer failing 
to verify prorated unit price that was 82 percent higher than second 
high bid and 57 percent higher than current market appraisal, award 
on erroneously priced item may be rescinded without liability to bidder. 199 
Negotiation 
Administrative determination 
Finality 


Administrative choice of one of two possible methods of producing 
plastic weathershields for gun mounts authorized to be procured by 
negotiation under 10 U.S.C. 2304(a) (10), as item was impracticable to 
obtain by competition, is not subject to legal objection, absent evidence 
contracting agency acted arbitrarily in determining that lay-up over foam 
concept selected was feasible and practical. On issues of technical 
nature, U.S. GAO must rely on judgment of contracting officials possess- 
ing expertise GAO lacks—officials who have responsibility of drafting 
specifications that are adequate to meet minimum needs of Govt. 
Therefore, in dispute concerning technical aspects of method selected 
to produce weathershield—method widely used in industry for several 
years—administrative position is upheld-....__._.----_---------.--.- 156 

Awards 

Erroneous 
Price competition 





Request for proposals (RFP) for rocket boosters, issued pursuant 
to 10 U.S.C. 2304(a) (16) permitting negotiation in interest of national 
defense or industrial mobilization, and approved by class determination 
and findings, that solicited offers on three alternative quantities for sin- 
gle or multiple award, which quantities were below known requirements 
that if disclosed, and disclosure was not prevented by Intensive Combat 
Rate (production capability) established for procurement, would have 
obtained lower prices, was defective RFP. Although determination not 
to consider involuntary offer of larger quantities at lower prices, 
erroneously based on belief all suppliers would have to be resolicited 
whereas amendment to RFP would have sufficed, resulted in higher 
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Negotiation—Continued 

Awards—Continued 

Erroneous—Continued 
Price competition—Continued 

prices, awards made will not be disturbed, but future procurements 
should permit offers in largest quantities possible within constraint 
imposed by Intensive Combat Rate_............------------ 

Changes, etc. 

Oral v. written 

Although in negotiating contract under 10 U.S.C. 2804(a) (10), 
mandate of 10 U.S.0. 2804(g) for discussions with all responsible 
offerors within competitive range was met by providing opportunity for 
price and technical proposal changes, oral notice of significant delivery 
changes did not meet standards of par. 3-805.1(e) of Armed Services 
Procurement Reg. that significant changes in requirements must be by 
written amendment and that oral notice should be used only in very 
limited circumstances. Failure to observe regulation was serious de- 
ficiency in negotiation process, but all offerors having been given ample 
opportunity to respond to oral advice, legal objection to validity of 
award would not be justified. However, corrective action should be 
taken to prevent repetition of deficiency..............-...--.--.--.-- 


Price revision after close of negotiations 


Award made of multi-year contracts for operation and maintenance 
of three warning systems—DEWLine, WACS, and BMEHWS—under 
letter requests contemplating two steps to accomplish procurement— 
technical and price proposals—was not improper because manning level 
for DEWLine was revised, a factual question for technical evaluation 
by contracting agency, or because of failure to discuss phase-over costs 
to be added to price proposed by nonincumbent offeror, reasonable 
administrative determination on basis of noncompetitive nature of 
procurement. Furthermore, discussions with protestant satisfied re- 
quirements of Armed Services Procurement Reg. 3-804 and 3-805, 
and even though permitting successful offeror only to revise prices after 
close of negotiations violated ASPR 3-805.1(b)—procedure to be cor- 
rected—no significant detriment having resulted to competitive system, 
objection to award is not warranted_.................-....--...--...- 

Written amendment requirement 


Failure to issue written amendment required by secs. 2-3.507(a) and 
1-8.805-1(d) of Federal Procurement Regs. for changes in delivery 
schedule of negotiated procurement and time for submission of final 
proposals that were instead telephoned to offerors, and continued nego- 
tiation after cut-off date with low offeror under original request for 
proposals that led to award of multi-year contract which was not con- 
templated uader original solicitation—funding problem having subse- 
quently developed—are procedural errors that oblige Govt. to reopen 
negotiations. If errors cannot be rectified by agreement with successful 
contractor and offeror within competitive range whose price reduction 
was considered to have been submitted late, U.S. GAO should be fur- 
nished with estimate of costs chargeable to Govt. in event of contract 
cancellation .. 
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CONTRACTS—Continued 
Negotiation—Continued 
Changes, etc.—Continued 
Written amendment requirement—Continued 
Request for proposals (RE'P) to modernize ocean minesweepers and 
minehunters that contemplated single contract or not more than two 
contracts, one for performance on east coast, other on west coast, is not 
indivisible solicitation, nor is Govt. obliged to make any award and, 
therefore, cancellation of west coast portion of request for purpose of 
revising specifications, and award of contract for east coast to lowest 
offeror was proper, even though offer exceeded price for west coast 
performance as adequate competition had been obtained and no abuse 
of administrative discretion is evidenced. However, although it would 
have been preferable to amend rather than cancel RFP, action taken 
satisfied amendment requirement of par. 3—805.1(e) of Armed Services 
Procurement Reg., but future RFP revisions should be within frame- 
work of regulation 
Competition 
Cancellation of sole source procurement 


When sole-source procurement solicited under 10 U.S.C. 2304(a) (13) 
to assure standardization and interchangeability of equipment parts 
is broadened to permit submission of other proposals, adding $40,000 
evaluation factor to proposals other than proposal of sole-source 
offeror to cover costs resulting from furnishing units different than 
sole-source design without providing opportunity to discuss evaluation 
factor would be disadvantageous to Govt. in making award. Presence 
or absence of evaluation factor and amount of factor can have a price 
impact and, therefore, proponent whose offer was conditioned upon 
discussion of evaluation factor and possible price reduction should be 
given opportunity for discussion and another round of price revisions 
permitted 


Changes in price, specifications, etc. 


Award of new long term concession contract to supersede existing 
one to contractor who had satisfactorily performed under successive 
contracts and who had been permitted to modify his initial proposal 
for improvement of concession facilities at substantial investments 
in order to match investment proposal of another bidder will not 
be disturbed, even though ordinarily modification of initial proposal 
requires solicitation of new proposals, as 16 U.S.C. 20d in authorizing 
preference to incumbent concessioner in renewal of contract or in 
negotiation of new contract for purpose of maintaining continuity of 
operations and operators, and in not providing bidding procedures, 
removes concession contracts from normal rules 


Competitive range formula 


Although in negotiating contract under 10 U.S.C. 2304(a) (10), man- 
date of 10 U.S.C. 2304(g) for discussions with all responsible offerors 
within competitive range was met by providing opportunity for price and 
technical proposal changes, oral notice of significant delivery changes did 
not meet standards of par. 3-805.1(e) of Armed Services Procurement 
Reg. that significant changes in requirements must be by written amend- 
ment and that oral notice should be used only in very limited circum- 
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CONTRACTS—Continued 

Negotiation—Continued 

Competition—Continued 

Competitive range formula—Continued 

stances. Failure to observe regulation was serious deficiency in 
negotiation process, but all offerors having been given ample opportunity 
to respond to oral advice, legal objection to validity of award would not 
be justified. However, corrective action should be taken to prevent repeti- 
tion of deficiency 

To categorize thirteen technically acceptable proposals to study devel- 
opment of fire detention system for manned spacecraft by declining 
degrees of acceptability—‘significantly superior,” and only group con- 
sidered to be within competitive range for discussion required by 10 
U.S.C. 2804(g), even though discussions seem to have been in order for 
next group classified as “technically acceptable,” and last two groups 
classified “not apparently adequate for operational spacecraft use,” and 
“marginally acceptable’—diluted usual meaning of word “acceptable” 
to point of meaninglessness, and further complicated and made uncertain 
extent of “competitive range.” Use of misleading classifications 
should be avoided, and written or oral discussions contemplated by 1 
U.S.C. 2804(g) conducted with all offerors submitting proposals within 
competitive range. 

Impracticable to obtain 
Administrative determination conclusiveness 


Determination whether it would be in interests of Govt. to negotiate 
contract to assure availability of particular mobilization base is vested 
in head of military department involved, and par. 3-216 of Armed Serv- 
ices Procurement Reg., which implements 10 U.S.C. 2304(a) (10), pro- 
vides for Secretary to determine when it is in interests of national 
defense to negotiate with particular manufacturer to assure availability 
of property or services during national emergency. Therefore, in absence 
of convincing evidence of abuse of discretion by procuring agency, its 
determination of needs of Govt., and method of accommodating such 
needs is conclusive, especially where procurement is for equipment of 
highly specialized nature that must be based on expert technical 


Production methods selection 

Administrative choice of one of two possible methods of producing 
plastic weathershields for gun mounts authorized to be procured by nego- 
tiation under 10 U.S.C. 2304(a) (10), as item was impracticable to obtain 
by competition, is not subject to legal objection, absent evidence con- 
tracting agency acted arbitrarily in determining that lay-up over foam 
concept selected was feasible and practical. On issues of technical nature, 
U.S. GAO must rely on judgment of contracting officials possessing exper- 
tise GAO lacks—officials who have responsibility of drafting specifi- 
cations that are adequate to meet minimum needs of Govt. Therefore, 
in dispute concerning technical aspects of method selected to produce 
weathershield—method widely used in industry for several years—ad- 
ministrative position is upheld 
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CONTRACTS—Continued 
Negotiation—Continued 
Conflicts of interest prohibition 


Under request for proposals issued pursuant to 10 U.S.C. 2304(a) (11), 
award of development contract for experimental engines to contractor 
proposing to use services of foreign firm who had performed feasibility 
studies for Govt. to determine practicality of developing engines, does not 
violate Rule 1 of Dept. of Defense Directive 5500.10, which is intended to 
prevent organizational conflicts of interest and subsequent unfair compe- 
tition from hardware producer that provides system engineering and 
technical direction (SE/TD) without at same time assuming overall 
contractual responsibility for production of system. Directive is not self- 
executing but its application must be negotiated, and neither feasibility 
studies contract nor development contract provided for its application... 

Cost, etc., data 

Adequate competition effect 


Where request for proposals (RFP) contained “Standards for Dvalua- 
tion of Offers” provision and adequate competition had been obtained, 
contracting officer was not required to evaluate procurement on basis of 
cost analysis provisions of 10 U.S.C. 2306(f) and par. 3—-807.3 of Armed 
Services Procurement Reg. which require consideration of factors other 
than price. Under criteria established by statute and implementing regu- 
lation, submission of cost or pricing data and certification thereof arises 
only in connection with changes or modification to initial contract that 
exceed $100,000, and it is unreasonable to equate RFP provision to ASPR 
definition of “cost analysis” to impose on contracting officer duty not 
contemplated, and award to low offeror, determined to be responsible 
offeror, is held to be in best interest of Govt_ 

“Truth-in-Negotiation”’ 
Exceptions to cost or pricing data 


When negotiated prices are based on established catalog or market 
prices of commercial items sold in substantial quantities to general pub- 
lic and price differences can be identified and justified without resort to 
cost analysis, determination to apply exemption in par. 3—807.1(2) of 
Armed Services Procurement Reg. to requirement in “truth-in-negotia- 
tions” act (10 U.S.C. 2306(f)) that certified cost or pricing data must be 
furnished on contracts and subcontracts that exceed $100,000, is dis- 
cretionary and requires exercise of sound judgment. Where decision that 
“based on” concept should not apply to subcontractor prices on axles and 
transfer cases is reached after extensive and careful review of factual 
matters involved, decision is considered proper exercise of discretion and 
judgment, and subcontractor must furnish cost and pricing data 


Cut-off date 
Disregard 


Failure to issue written amendment required by secs. 2-3.507(a) and 
1-3.805-1(d) of Federal Procurement Regs. for changes in delivery sched- 
ule of negotiated procurement and time for submission of final proposals 
that were instead telephoned to offerors, and continued negotiation after 
cutoff date with low offeror under original request for proposals that led 
to award of multi-year contract which was not contemplated under orig- 





962 INDEX DIGEST 
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Negotiation—Continued 

Cut-off date—Continued 

Disregard—Continued 

inal solicitation—funding problem having subsequently developed—are 
procedural errors that oblige Govt. to reopen negotiations. If errors can- 
not be rectified by agreement with successful contractor and offeror 
within competitive range whose price reduction was considered to have 
been submitted late, U.S. GAO should be furnished with estimate of costs 
chargeable to Govt. in event of contract cancellation 


Evaluation factors 
Competitive advantage precluded 


When sole-source procurement solicited under 10 U.S.C. 2304(a) (138) 
to assure standardization and interchangeability of equipment parts is 
broadened to permit submission of other proposals, adding $40,000 evalu- 
ation factor to proposals other than proposal of sole-source offeror to 
cover costs resulting from furnishing units different than sole-source 
design without providing opportunity to discuss evaluation factor would 
be disadvantageous to Govt. in making award. Presence or absence of 
evaluation factor and amount of factor can have a price impact and, 
therefore, proponent whose offer was conditioned upon discussion of 
evaluation factor and possible price reduction should be given opportunity 
for discussion and another round of price revisions permitted 

Criteria 

Where request for proposals (RFP) contained “Standards for Eval- 
uation of Offers” provision and adequate competition had been obtained, 
contracting officer was not required to evaluate procurement on basis of 
cost analysis provisions of 10 U.S.C. 2306(f) and par. 3-807.8 of Armed 
Services Procurement Reg. which require consideration of factors other 
than price. Under criteria established by statute and implementing regu- 
lation, submission of cost or pricing data and certification thereof arises 
only in connection with changes or modification to initial contract that 
exceed $100,000, and it is unreasonable to equate RFP provision to ASPR 
definition of “cost analysis” to impose on contracting officer duty not con- 
templated, and award to low offeror, determined to be responsible offeror, 
is held to be in best interest of Govt. 

Estimated cost higher than factor used 


Use of $40,000 evaluation factor, when factor estimated by contracting 
office as $41,000 can be supported by reliable experience cost data would 
be inappropriate. In using lesser evaluation factor, difference of $1,000 
in close price competition could have material bearing in determining 
low offer. 

Manning requirements 

Award made of multi-year contracts for operation and maintenance 
of three warning systems—DBWLine, WACS, and BMEWS—under letter 
requests contemplating two steps to accomplish procurement—technical 
and price proposals—was not improper because manning level for 
DBPWLine was revised, a factual question for technical evaluation by 
contracting agency, or because of failure to discuss phase-over costs to be 
added to price proposed by nonincumbent offeror, reasonable adminis- 
trative determination on basis of noncompetitive nature of procurement. 
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Negotiation—Continued 
Evaluation factors—Continued 
Manning requirements—Continued 
Furthermore, discussions with protestant satisfied requirements of 
Armed Services Procurement Reg. 3-804 and 3-805, and even though per- 
mitting successful offeror only to revise prices after close of negotiations ‘ 
violated ASPR 3-805.1(b)—procedure to be corrected—no significant 
detriment having resulted to competitive system, objection to award 
Se Ta ten tests recehvmcubebircertancamssct Demian bbies ache 625 


Point rating 


Bvaluating proposal on mathematical basis applying detailed and 
rigid requirements where solicitation for study of feasibility of auto- 
mating Air Force operation was stated in broad, general terms and 
offerors were not sufficiently informed of evaluation factors to be used 
and relative weight to be attached to each, was not in accordance 
with par. 3-501(b) of Armed Services Procurement Reg. that “Solicita- 
tions shall contain information necessary to enable prospective offeror 
to prepare proposal or quotation properly.” Appropriate action should 
be taken in future procurements to assure that when mathematical 
formula evaluation is to be used, offerors will be informed of major 
factors to be considered and broad scheme of scoring to be employed, 
and whether or not numerical ratings are used, information should be 
furnished and minimum evaluation standards and degree of importance 
to be accorded to particular factors in relation to each other_____-~-~- 229 


Propriety of evaluation 


Where request for proposals (RFP) contained “Standards for Bvalua- 
tion of Offers” provision and adequate competition had been obtained, 
contracting officer was not required to evaluate procurement on basis 
of cost analysis provisions of 10 U.S.C. 2306(f) and par. 3-807.3 of 
Armed Services Procurement Reg. which require consideration of 
factors other than price. Under criteria established by statute and 
implementing regulation, submission of cost or pricing data and certifica- 
tion thereof arises only in connection with changes or modification 
to initial contract that exceed $100,000, and it is unreasonable to 
equate RFP provision to ASPR definition of “cost analysis” to impose on 
contracting officer duty not contemplated, and award to low offeror, 
determined to be responsible offeror, is held to be in best interest 


Letter requests for proposals. (See Contracts, negotiation, two-step 
procurement, letter requests for proposals) 
National emergency authority 
Conclusiveness 
Determination whether it would be in interests of Govt. to negotiate 
contract to assure availability of particular mobilization base is vested 
in head of military department involved, and par. 3-216 of Armed 
Services Procurement Reg., which implements 10 U.S.C. 2304(a) (10), 
provides for Secretary to determine when it is in interests of national 
defense to negotiate with particular manufacturer to assure avail- 
ability of property or services during national emergency. Therefore, 
jn absence of convincing evidence of abuse of discretion by procuring 
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agency, its determination of needs of Govt., and method of accom- 
modating such needs is conclusive, especially where procurement is for 
equipment of highly specialized nature that must:be based on expert 
technical. opinion 


Price competition 


To limit negotiations of procurement for electric bomb fuzes to planned 
producers in order to sustain mobilization base established and to eval- 
uate quantity combinations for award on basis that will best serve 
interests of Govt. to protect mobilization base, regardless of price, is 
proper exercise of administrative authority under 10 U.S.C. 2304(a) (16), 
which permits Govt. to assume additional costs without regard to 
prices available from other sources, Determination that contrac- 
tors selected are essential sources of supply in event of national 
emergency was in accord with par. 3-216.2(i) of Armed Services 
Procurement Reg., and faet that deliveries as yet have not been made 
under prior contracts with suppliers does not affect propriety of 
negotiations 

Prices 

Based on quantity solicited 

Requests for proposals (RFP) for rocket boosters, issued pursuant 
to 10 U.S.C. 2304(a) (16) permitting negotiation in interest of national 
defense or industrial mobilization, and approved by class determina- 
tion and findings, that solicited offers on three alternative quantities 
for single or multiple award, which quantities: were below known 
requirements that if disclosed, and disclosure: was not prevented by 
Intensive Combat Rate (production capability) established for pro- 
curement, would have obtained lower prices, was defective RFP. Al- 
though determination not to consider involuntary offer of larger 
quantities at lower prices, erroneously based on belief all suppliers 
would have to be resolicited whereas amendment to RFP would have 
sufficed, resulted in higher prices, awards made will not be disturbed, 
but future procurements should permit offers in largest quantities 
possible within constraint imposed by Intensive Combat Rate 

Public exigency 

Advertised procurement initially 

Under invitation soliciting bids on basis of first article approval 
and/or waiver, when need for procurement became urgent, award of con- 
tract to second low bidder who had submitted bids on both first 
article approval and waiver, on basis first article waiver bid offered 
earlier delivery, and withdrawal of request for Certificate of Competency, 
which had been informally approved on low responsive bidder who had 
submitted bid on first article approval basis only, overlooked eligibility 
of low bidder for contract award. Although award on basis of urgency 
should not have been accomplished under invitation and'proper action 
would have been to cancel invitation and negotiate contract pursuant 
to publie exigency procedures of 10 U.S.C. 2804(a) (2), corrective action 
would. not be in Govt.’s interest, however, procedures should be 
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CONTRACTS—Continued 
Negotiation—Continued 
Public exigency—Continued 
Advertised procurement initially—Continued 
Withdrawal of Certificate of Competency referral to Small Business 
Admin. after advice certificate would issue was not legally effective 
to remove low bidder from consideration for award, even though 
its bid was submitted on first article approval basis only, as invitation 
solicited bids on both first article approval and/or waiver basis. There- 
fore, when urgency for procurement developed, contracting officer in 
awarding contract to second low bidder on basis of first article waiver 
to obtain shorter delivery schedule, overlooked restriction in Armed 
Services Procurement Reg. 1-1903(a) that any difference in delivery 
schedules resulting from waiver of first article approval is not evalua- 
tion factor, and that alternative to award to low bidder would have 
been cancellation of invitation and negotiation of contract pursuant 
to public exigency procedures of 10 U.S.C. 2304(a) (2) 
Request for proposals 
Cancellation 


Request for proposals (RFP) to modernize ocean minesweepers and 
minehunters that contemplated single contract or not more than two 
contracts, one for performance on east coast, other on west coast, is not 
indivisible solicitation, nor is Govt. obliged to make any award and, 
therefore, cancellation of west coast portion of request for purpose of 
revising specifications, and award of contract for east coast to lowest 
offeror was proper, even though offer exceeded price for west coast per- 
formance as adequate competition had been obtained and no abuse of 


administrative discretion is evidenced. However, although it would have 
been preferable to amend rather than cancel RFP, action taken satisfied 
amendment requirement of par. 3-805.1(e) of Armed Services Procure- 
ment Reg., but future RFP revisions should be within framework of 
regulation 


Failure to solicit 


Where request for proposals issued under 10 U.S.C. 2304 (a) (2) had 
been synopsized in Commerce Business Daily and had been solicited from 
many sources, securing adequate competition and reasonable prices, 
failure to solicit firm on automated bidders list need not be questioned 
as par. 2-205.4 of Armed Services Procurement Reg. authorizes contract- 
ing officers to rotate use of long mailing lists to avoid excessive admin- 
istrative costs when justified by size of transaction, and record evidences 
no intent or purpose to exclude bidder 


Sole source basis 
Broadening competition 


When sole-source procurement solicited under 10 U.S.C. 2304(a) (18) 
to assure standardization and interchangeability of equipment parts is 
broadened to permit submission of other proposals, adding $40,000 evalu- 
ation factor to proposals other than proposal of sole-source offeror to 
cover costs resulting from furnishing units different than sole-source 
design without providing opportunity to discuss evaluation factor would 
be disadvantageous to Govt. in making award. Presence or absence of 
evaluation factor and amount of factor can have a price impact and, 
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Broadening competition—Continued 
therefore, proponent whose offer was conditioned upon discussion of 
evaluation factor and possible price reduction should be given oppor- 
tunity for discussion and another round of price revisions permitted___-_ 
Justification 


Although line-of-sight (LOS) telecommunications system data sub- 
mitted as unsolicited proposal under first step of two-step negotiated 
procurement that stipulated if data was used offeror would be entitled 
to award on sole-source basis was significant in causing Air Force upon 
consideration of feasibility study and funding data submitted to procure 
total LOS system rather than LOS/troposcatter system originally 
planned incident to relocation of NATO, offeror is not entitled to award 
on basis of improper use of proprietary data. Feasibility study, a 
research and development effort, subject only to confidential treatment, 
and technical data consisting of well-known scientific principles, only 
unsolicited information requiring protection was funding data, and its 
use not constituting violation of proprietary data restriction, there is no 
justification to support sole-source procurement 

Similarity between procurement specifications soliciting electric lift 
truck designed to install, transport, and remove bombs and missiles 
from igloos and revetments and unsolicited proposal submitted to furnish 
item that contained restrictive legends raises presumption offeror’s 
proprietary data was improperly disclosed, and contracting officer unable 
to identify sources of material used in writing specifications, their use 
by Govt. to consummate competitive procurement without developer’s 
consent would violate obligation of Govt. not to divulge proprietary data 
and, therefore, sole-source contract should be negotiated with offeror of 
proprietary data, or competitive proposals should be resolicited on basis 
of specifications which do not use proprietary data 

Subcontracts 

Propriety of negotiation 


Although generally contracting practices and procedures employed by 
prime contractors in award of subcontracts are not subject to statutory 
and regulatory requirements which govern contract procurement by 
U.S8., in view of clause in contract for operation of ammunition plant that 
provided for Govt. approval prior to award of subcontract, U.S. GAO 
reviewed cancellation of two Requests for Quotations (RFQ) and issu- 
ance of third solicitation by prime contractor, and even though criticiz- 
ing failure to notify protesting subcontractor of rejection of its bid under 
first RFQ because of negative Govt. preaward survey and its erroneous 
use to exclude subcontractor from participating in second RFQ, con- 
cluded negotiations under third solicitation based on required revised 
specifications were not prejudicial to protestant. 

Two-step procurement 

Letter requests for proposals 

Award made of multi-year contracts for operation and maintenance of 

three warning systems—DEWLine, WACS, and BMPWS—under letter 


requests contemplating two steps to accomplish procurement—technical 
and price proposals—was not improper because manning level for DEW- 
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CONTRACTS—Continued 
Negotiation—Continued 
Two-step procurement—Continued 
Letter requests for proposals—Continued 
Line was revised, a factual question for technical evaluation by contract- 
ing agency, or because of failure to discuss phase-over costs to be added 
to price proposed by non-incumbent offeror, reasonable administrative 
determination on basis of noncompetitive nature of procurement. Fur- 
thermore, discussions with protestant satisfied requirements of Armed 
Services Procurement Reg. 3-804 and 3-805, and even though permitting 
successful offeror only to revise prices after close of negotiations violated 
ASPR 3-805.1(b)—procedure to be corrected—no significant detriment 
having resulted to competitive system, objection to award is not 
warranted 
Offer and acceptance 
Contract execution 
What constitutes 


Upon failure of bidder awarded timber sales contract to timely furnish 
performance bond, offer to sell timber to second high bidder and bidder’s 
response by signing bid form and contract, and furnishing bid deposit 
and performance bond, did not consummate contract, as approval and 
signature of required contracting authority had not been secured, and 
acceptance of bidder’s documents was subject to outcome of appeal by 
successful bidder, with whom binding contractual relationship had been 
created by acceptance of bid and notification of acceptance, even though 
performance bond had not been furnished, in view of fact invitation 
provided for execution of formal contract documents and furnishing of 
performance bond at later date, and prescribed penalty for failure to 
CO aa carretera alec an aisha ee ga seeps enboentnteiah gaan alld 431 


Firm offer for unilateral acceptance 

While combination of awards for maximum quantity offered by low 
bidder and bidder that had submitted “all or none” bid would be in 
Govt.’s interest pricewise for entire quantity solicited, partial award 
under qualified bid is precluded, and word “all” in minimum quantity 
column may not be explained by bidder to mean “all” of any indefinite 
quantity to be procured under invitation. Eligibility of bid for award is 
determinable from bid itself without reference to subsequent offers and 
interpretations by bidder, as formal advertising contemplates receipt of 
firm offers which can be accepted by Govt.’s unilateral action and, there- 
fore, partial acceptance of qualified bid would not result in legal award, 
notwithstanding bidder’s willingness to accept partial award_..._-..~- 499 
Options 

Criteria for exercise of option 

Where award of new contract would cost Govt. substantially less than 
continuing to procure motor vehicle parts and accessories under existing 
contract by exercising contract option, determination by contracting 


officer not to exercise option and to award new contract to other than 
incumbent contractor prior to resolution of its protest filed with U.S. 
GAO was within authority granted under par. 2-407.9(b) (2) and (3) 
of Armed Services Procurement Reg., prescribing criteria for making 


award prior to determination on preaward protest, and par. 1-1505(c) 
of regulation, providing criteria for exercise of options.....nn 336 


Page 
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CONTRACTS—Continued 

Options—Continued 

Not to be exercised 

Although rejection of low bid under invitation for indefinite quantity 
of rods was improper and award of contract to second low bidder was 
unauthorized, in view of expenses incurred by contractor, minimum 
quantity ordered under contract may stand and payment made at con- 
tract price. However, no additional orders may be placed under con- 
tract, even though bid price was computed in anticipation of obtaining 
orders for maximum quantity stated in contract, and contractor pur- 
chased more material than needed to fill minimum quantity ordered, as 
extent of contractor performance is not for consideration in deciding 
whether to preclude further performance where Govt. has right not to 
exercise option to purchase 
Payments 

Assignments. (See Claims, assignments) 

Set-off. (See Set-Off, contract payments) 
Price adjustment 

Base price erroneously stated 

State taxes 

Where invitation for bids on construction project indicated applica- 
bility of Maryland sales tax had not been formally resolved by courts and 
invitation and contract provided tax was to be included in contract price, 
when court held tax was inapplicable to Federal construction projects, 
Govt. became entitled to price adjustment, notwithstanding tax had not 
been included in bid price—for to permit showing after award of omission 
would impinge upon integrity of competitive bidding system—and that 
Govt. had delayed in seeking refund. Decision of Armed Services Board of 
Contract Appeals that “the contract placed the onus of correctly deter- 
mining the applicability of the state tax on the contractor” is in error as 
matter of law and, therefore, decision is not final and payment to con- 
tractor directed by Board should not be made 
Prices 

Catalog items 

Sale to public exemption to cost data submission 


When negotiated prices are based on established catalog or market 
prices of commercial items sold in substantial quantities to general pub- 
lic and price differences can be identified and justified without resort 
to cost analysis, determination to apply exemption in par. 3-807.1(2) of 
Armed Services Procurement Reg. to requirement in “truth-in- 
negotiations” act (10 U.S.C. 2306(f)) that certified cost or pricing data 
must be furnished on contracts and subcontracts that exceed $100,000, 
is discretionary and requires exercise of sound judgment. Where deci- 
sion that “based on” concept should not apply to subcontractor prices on 
axles and transfer cases is reached after extensive and careful review 
of factual matters involved, decision is considered proper exercise of 
discretion and judgment, and subcontractor must furnish cost and 
pricing data requested 

“Truth-in-Negotiation.” (See Contracts, negotiation, cost, etc., 

data, “Truth-in-Negotiation” ) 
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Proprietary, etc., items. (See Contracts, data, rights, etc.) 
Protests 

Award approved 

Prior to resolution of protest 

Where provisions of invitation for commercial instrument landing 
systems required bidders to submit evidence that identical equipment 
component had previously been installed at least at one location and 
had achieved level of performance specified are so loosely drawn that 
it is difficult to determine whether provisions affect responsibility of 
bidders or responsiveness of bids, award made pursuant to sec. 1—2.407-— 
8(b) (3) of Federal Procurement Regs. before resolution of protest will 
not be disturbed absent clear and convincing evidence contracting offi- 
cials’ interpretation that not all components of equipment must be situ- 
ated and checked at single location or their determination that equip- 
ment would meet required performance was in error_........__.__-__ 

Where award of new contract would cost Govt. substantially less than 
continuing to procure motor vehicle parts and accessories under exist- 
ing contract by exercising contract option, determination by contracting 
officer not to exercise option and to award new contract to other than 
incumbent contractor prior to resolution of its protest filed with U.S. 
GAO was within authority granted under par. 2-407.9(b) (2) and (3) 
of Armed Services Procurement Reg., prescribing criteria for making 
award prior to determination on preaward protest, and par. 1—-1505(c) 
of regulation, providing criteria for exercise of options_.............~- 

Consideration mandatory 


Telegram by unsuccessful bidder stating intent to protest to U.S. 
GAO should contract award be made to low bidder alleged to have qual- 
ified its bid, and advising supporting letter would follow, should have 
been treated as protest and award made to low bidder day before receipt 
of promised letter withheld until dispute was resolved, particularly in 
view of fact protestant’s declaration of intent to file protest with GAO 
in event of contract award, was sufficient standing alone to require con- 
clusion that telegram constituted protest. However, contract having been 
substantially performed, it would not be in best interests of Govt. to 
require cancellation of comtract..qddscicdccn sins nctdialindincewwadsel 

General Accounting Office authority 


Determination by contracting officer that low bidder, small business 
concern, is nonresponsible for lack of tenacity and perseverance within 
meaning of par. 1-903.1(iii) of Armed Services Procurement Reg. 
(ASPR), which was based on negative preaward survey of prior per- 
formance and preparation for award under current solicitation, is for 
consideration by U.S. GAO on merits, notwithstanding Small Business 
Admin., to whom determination was submitted, did not appeal determi- 
nation to Head of Procuring Activity within 5 days prescribed in par. 
1-705.4(c) (vi) of ASPR, because although provision was revised to 
impose further restrictions and safeguards upon use of “perseverance 
or tenacity” exception to Certificate of Competency procedure, existing 
bid protest procedures remain unaffected 
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CONTRACTS—Continued 


Protests—Continued 
Notice 
To contractors 


Failure of contracting officer to notify low bidder, whose bid was re- 
jected for failure to acknowledge material amendment to invitation, 
of protest prior to contract award to lowest responsive bidder, was nei- 
ther prejudicial to bidder nor in derogation of sec. 1-2.407-8 of Federal 
Procurement Regs. The section is not specific that bidder affected by pro- 
test is to be notified in every case, but speaks only of “appropriate cases,” 
and states example that contemplates situations where award might not 
be consummated within acceptance period provided by offer, and not 
situations where bid is not eligible for award 

Timeliness 


Unsuccessful offeror’s failure to repeat questions raised at time pro- 
posals were opened concerning its competitor’s ability to fulfill its rep- 
resentations is not considered waiver of any rights to object to award, 
nor does it preclude offeror from renewing complaints when erroneous 
basis of contract award is disclosed 

Valid 

Delay of contract awards 


Although bid protest proceedings should not be permitted to be used to 
delay contract awards to gain time for nonresponsible bidder to improve 
its position after contracting officer’s determination of nonresponsibility 
has been confirmed by Small Business Admin., where low bidder held 
financially nonresponsible on basis of preaward survey and SBA’s ad- 
verse findings, has concluded negotiations for technical data rights and 
patent license contract that involves millions of dollars and provides for 
immediate substantial advance payment, bidder’s responsibility should 
be reconsidered and if necessary, time permitting, reviewed by SBA, 
because of mandate in Armed Services Procurement Reg. 1-905.2, that 
financial resources should be obtained on as current basis as feasible 
with relation to date of contract award__........---------------.--.. 


Qualified products. (See Contracts, specifications, qualified products) 
Requests for quotations. (See Purchases) 


Requirements 
Estimated amounts basis 


Under invitation soliciting bids on insecticides requirements over 
1-year period, award to be made in aggregate for each of 13 groups 
solicited, correction of bid by reducing stated unit prices by one twenty- 
fourth—bid having been computed on 24-can carton basis instead of on 
per can basis—not only displaced lower acceptable bid on several groups 
contrary to sec. 2.406-3(a)(2) of Federal Procurement Regs., which 
prescribes correction only when existence of mistake and bid actually in- 
tended are ascertainable from invitation, but was tantamount to letting 
bidder submit second bid. Award should be canceled and unfilled require- 
ments reawarded, and future procurements should more specifically 
state bidding unit measurements 


Page 
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CONTRACTS—Continued Page 
Requirements—Continued 
Maximum limitations 
What constitutes 


Under General Services Administration requirements contract for car- 
bonless transfer paper that contained $7,500 maximum order limitation, 
combination of requisitions received from different supply depots within 
same zone for same item that exceeds limitation and issuance of new pro- 
curement, does not violate terms of requirements contract. Bach requisi- 
tion received by ordering activity from depot is internal document and 
ordering office has right to combine two or more requisitions, and should 
combination exceed dollar limitation, procuring activity is obliged to 
obtain supplies under separate procurement to enable Govt. to explore 
possibility of securing lower prices for larger quantities, but future 
procurements should state what will constitute order within maximum 
Hanltation. clamen: 08 COntRAC hive oicnctccicmivi onda nisin napnmintieathtiaiens 437 


Unpriced 


Low bid to supply requirements for radio program tape duplication 
: and distribution services that furnished only fraction of unit prices so- 
6 licited on distribution services is nonresponsive bid, even though items 
not priced had been excluded from evaluation formula and comprised 
only 2 percent of contemplated contract, for omission left contracting 
agency without any fixed-unit price commitment for substantial num- 
ber of possible service combinations. Moreover, bid evaluation formula 
provided in invitation soliciting basic 1-year contract.term and addi- 
tional option year, permitted submission of unbalanced bids, and did not 
assure reasonable expectation that lowest evaluated bid would result in 
lowest actual performance cost that is required under 10 U.S.C. 2305 
(a) to secure full and free competition and, therefore, defective invita- 
tine SIE Tt CRIIUNII oon pam canis eonpenshiesc nn degendenupanones 187 
Research and development 
Conflicts of interest prohibitions 


Under request for proposals issued pursuant to 10 U.S.C. 2304(a) (11), 
award of development contract for experimental engines to contractor 
proposing to use services of foreign firm who had performed feasibility 
studies for Govt. to determine practicality of developing engines, does 
not violate Rule 1 of Dept. of Defense Directive 5500.10, which is intended 
to prevent organizational conflicts of interest and subsequent unfair 
competition from hardware producer that provides system engineering 
and technical direction (SE/TD) without at same time assuming over- 
all contractual responsibility for production of system. Directive is not 
self-executing but its application must be negotiated, and neither 
feasibility studies contract nor development contract provided for its 
eppmnened ioe 8 a ee se) see SG, hee 463 
Sales, generally. (See Sales) 

Samples. (See Contracts, specifications, samples) 


Service Contract Act. (See Contracts, labor stipulations, Service Con- 
tract Act of 1965) 


Small business concerns awards. (See Contracts, awards, small busi- 
ness concerns) 


19 
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CONTRACTS—Continued 
Specifications 
Addenda acknowledgment 
By other than authorized personnel 
Immediate reply to receipt of material amendment to invitation by 
TWX operator of low bidder, who is not responsible for preparations and 
submission of bids, and which was only intended as signal that trans- 
mission of amendment had been received, is not equivalent to an 
acceptance of terms of amendment by individual responsible for binding 
bidder, and under rule of agency that information furnished to clerk 
or anyone acting in ministerial capacity is not imputed to another, 
rejection of low bid was proper 
Failure to furnish. (See Contracts, specifications, failure to fur- 
nish something required, addenda acknowledgment) 
Unpriced 
Under invitation for collapsible fabric tanks that was amended to 
increase total units, award of contract for original quantity solicited 
on basis of price reduction received prior to issuance of amendment, 
and cancellation of amendment was proper where amendment acknowl- 
edgment by successful bidder had not been priced or related to 
decreased price and only bid prices received incident to an addenda 
acknowledgment were unreasonable. Bid submitted in original solici- 
tation and which had not been withdrawn could not and did not become 
invalid because bid was not submitted on additional quantity, as solici- 
tation and amendment permitted bid to be submitted on all or any part 
of quantities involved, and award of contract in quantities less than 
stated in solicitation 


Failure of bidders in acknowledging amendments to invitation to 
price increased quantities solicited by amendment may have been due 
to form of amendment which neither provided space for insertion of 
prices nor called for prices on additional items. To avoid reoccurrence 
of situation, future amendments should be formulated to leave no 
doubt as to what is required 147 

Adequacy 

Vagueness of language 

Although experience certificate requirement in brand name or equal 
solicitation for complete electric generating plant was required to be 
executed “by official of firm manufacturing equipment,” certificate 
signed by official of successful bidder whose letterhead indicated that 
it is distributor for one of two named brands specified in invitation is 
acceptable in view of fact that standard package of both brand named 
manufacturers required “slight’’ modification to meet specifications, 
and even though language used respecting modification accorded con- 
tracting officer too much interpretive leeway for formally advertised 
procurement, absence of appropriate standard did not inhibit full and 
free competition required by 10 U.S.C. 2305(b). However, vagueness 
of language should be eliminated in future procurements 
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CONTRACTS—Continued 
Specifications—Continued 
Administrative determination conclusiveness 
General Accounting Office function 
Administrative choice of one of two possible methods of producing 
plastic weathershields for gun mounts authorized to be procured by 
negotiation under 10 U.S.C. 2304(a) (10), as item was impracticable 
to obtain by competition, is not subject to legal objection, absent evi- 
dence contracting agency acted arbitrarily in determining that lay-up 
over foam concept selected was feasible and practical. On issues of 
technical nature, U.S. GAO must rely on judgment of contracting 
officials possessing expertise GAO lacks—officials who have responsi- 
bility of drafting specifications that are adequate to meet minimum 
needs of Govt. Therefore, in dispute concerning technical aspects of 
method selected to produce weathershield—method widely used in 
industry for several years—administrative position is upheld 
Ambiguous 
Bid responsiveness v. bidder responsibility 


Where provisions of invitation for commercial instrument landing 
systems required bidders to submit evidence that identical equipment 
component had previously been installed at least at one location and 
had achieved level of performance specified are so loosely drawn that 
it is difficult to determine whether provisions affect responsibility of 
bidders or responsiveness of bids, award made pursuant to sec. 
1-2.407-8(b) (3) of Federal Procurement Regs. before resolution of 
protest will not be disturbed absent clear and convincing evidence con- 


tracting officials’ interpretation that not all components of equipment 
must be situated and checked at single location or their determination 
that equipment would meet required performance was in error 


Bidder’s presence requirement 


Requirement for presence of bidder principals to accept award, sign 
contract, execute bonds and agree to furnish performance and payment 
bonds within four hours of bid opening under invitation for demolition 
work that provides for contract award within four hours of bid opening, 
does not mean presence at bid opening, but merely to be present within 
four hours of bid opening. Therefore, low bidder who although not 
present at bid opening complied with requirement was entitled to award, 
for should he have failed to execute contract or furnish performance 
and payment bonds, bid bond would have become operative under 
“firm-bid rule” to effect that except for honest mistake, bid is irrevocable 
for reasonable time after bid opening 

Brand name or equal. (See Contracts, specifications, restrictive, par- 

ticular make) 

Changes, revisions, etc. 

Affecting price, quantity, or quality 

Oancellation of invitation for bids based on determination changes 
in scope of work and equipment to be furnished constituted substantial 
deviation from original specifications that affected price, quantity, or 
quality of procurement, and readvertisement of procurement with 
award to second low bidder under first invitation was in best interest 
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CONTRACTS—Continued Page 

Specifications—Continued 
Changes, revisions, etc.—Continued 
Affecting price, quantity, or quality—Continued 

of Govt. and is proper action under sec. 1-2.404-1(b) of Federal Pro- 
curement Regs., even though revision of specifications is not one of 
examples cited in section for canceling invitation. Examples cited are 
not intended to be all inclusive, but to be indicative of type of circum- 
stance that justifies cancellation and, therefore, contracting officer’s 
determination to cancel invitation prevails in absence of showing of 
abuse of administrative discretion._..._......_..--..-------.---_.-- 584 


Amendment requirement 


Under invitation for collapsible fabric tanks that was amended to 
increase total units, award of contract for original quantity solicited 
on basis of price reduction received prior to issuance of amendment, 
and cancellation of amendment was proper where amendment acknowl- 
edgment by successful bidder had not been priced or related to decreased 
price and only bid prices received incident to an addenda acknowledgment 
were unreasonable. Bid submitted in original solicitation and which 
had not been withdrawn could not and did not become invalid because 
bid was not submitted on additional quantity, as solicitation and amend- 
ment permitted bid to be submitted on all or any part of quantities in- 
volved, and award of contract in quantities less than stated in 
DO NIIS co clesitabeicncits oacidadeitsw bam didtindinn ean bah Dian eteeaenisdn a bedeaeitinidantnian mpi 147 

Failure of bidders in acknowledging amendments to invitation to price 
increased quantities solicited by amendment may have been due to form 
of amendment which neither provided space for insertion of prices nor 
called for prices on additional items. To avoid reoccurrence of situation, 
future amendments should be formulated to leave no doubt as to what 
Bae te isis epee oso irdraa. su a necisenerycaiiich op oertecenenennatt enema tae 147 

Notwithstanding Air Force should have issued formal amendment re- 
quired by par. 2-208 of Armed Services Procurement Reg. for rack chart 
referenced but omitted from invitation soliciting bids and separate prices 
on first-year and multi-year requirements for multiplex equipment used 
in complicated communications systems, and failed to mail copy of 
chart calling for additional equipment for multi-year procurement to 
low bidder on both aspects of procurement, Govt.’s best interests requiring 
that award be made on basis of its multi-year requirements, nonrespon- 
sive bid must be rejected, even though inadvertently copy of chart 
was not sent to low bidder, and, therefore, there is no need to consider 
responsiveness of first-program year bid, which did not comply with 
requirement for two nets Of (D5S606 on. onic cnn geen ccscowcencss 257 

Request for proposals (RFP) to modernize ocean minesweepers 
and minehunters that contemplated single contract or not more than two 
contracts, one for performance on east coast, other on west coast, is not 
indivisible solicitation, nor is Govt. obliged to make any award and, 
therefore, cancellation of west coast portion of request for purpose 
of revising specifications, and award of contract for east coast to lowest 
offeror was proper, even though offer exceeded price for west coast per- 
formance as adequate competition had been obtained and no abuse of 
administrative discretion is evidenced. However, although it would have 
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CONTRACTS—Continued 
Specifications—Continued 
Changes, revisions, etc.—Continued 
Amendment requirement—Continued 
been preferable to amend rather than cancel RFP, action taken satis- 
fied amendment requirement of par. 3-805.1(e) of Armed Services 
Procurement Reg. but future RFP revisions should be within frame- 
work of regulation 


Drawings 


Claim for additional compensation under contract for repair and im- 
provement of GSA Depot submitted on basis substitute drawings 
changing scope of work were ambiguous and failed to identify dimen- 
sional changes, and that reference omission was misleading, was 
properly denied by GSA Board of Contract Appeals. Record evidences 
contractor relied on one of two pertinent drawings that should have 
been interpreted together, and that replacement of original drawings 
in toto satisfied requirement of Federal Procurement Regs. 1—2.207(b) (3) 
that invitation changes be clearly stated. Therefore, contractor’s failure 
to correctly compute its bid price was not due to Govt.’s failure to specif- 
ically identify difference between original and substitute drawings, and 
contractor is not entitled to additional compensation. ............-...- 

Conformability of equipment, etc., offered 

Administrative determination conclusiveness 
Bid reevaluation recommended 


Decision by contracting agency to reject bid that as factual matter 
is determined not to have met specifications, particularly if determina- 
tion involves highly technical or scientific factors which U.S. GAO is 
not equipped to judge, although generally accepted without question, 
where rejection of low bid submitted under invitation for completely 
integrated closed-loop loading system is based on fact descriptive lit- 
erature failed to identify with bid items, rejection appears to be errone- 
ous interpretation or application of standards required by invitation 
and it is suggested, without undertaking to decide bid responsiveness, 
that bid should be reevaluated, with consideration given to all available 
information concerning conformance of several items of equipment 
offered to intent of specifications................-.--...---.-----...- 


Responsiveness fixed at time of bid opening 


Second reevaluation of bids after contract award under invitation that 
required bidders to furnish shipping container data that disclosed fact 
low bidder’s transportation costs on basis of actual shipping experience 
were in excess of those of second low bidder, does not affect fact that 
bid was responsive at time of bid opening within meaning of 10 U.S.C. 
2305 and par. 2-301 of Armed Services Procurement Reg., and that bid 
conformed to specifications, which provided considerable leeway in 
method of packaging and shipping weights, including choice of con- 
tainer dimensions and use. Contracting officer’s acceptance of dimensions 
and weights of containers offered in good faith for evaluation purposes 
was reasonable as difference in weights offered did not put him on 
notice of error. 
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Specifications—Continued 
Conformability of equipment, etc., offered—Continued 
Technical deficiencies 
Administrative determination conclusiveness 


Determination that bid did not meet special design features specified 
in invitation for bids on cartridge tape equipment solicited on brand 
name or equal basis that set forth salient features of brand name pur- 
suant to par. 1-1206.1(a) of Armed Services Procurement Reg. is within 
jurisdiction of procuring activity responsible for drafting specifications 
to meet requirements of Govt., determination that is acceptable, notwith- 
standing differences in expert technical opinions, absent evidence of 
abuse of discretion, or that administrative judgment is clearly and un- 
mistakably in error. Therefore, where evidence shows design features 
used were material requirement and not unduly restrictive, rejection of 
nonconforming bid: was prope? .6.6i501 2432 .n5s- bate selene. 

Where contracting agency in “brand name or equal” purchase de- 
scription goes beyond make and model of brand name and specifies 
particular design features, such features must be presumed to have been 
regarded as material and essential to needs of Govt., at least at time 
specifications were drawn and bids solicited. Therefore, as acceptance 
of bid that did not conform to material and essential design features 
specified in invitation for bids could only be accomplished by waiver of 
advertised specifications, administrative determination of vid non- 
responsiveness to solicitation and bidder ineligibility for award was 
proper and will not be questioned__....__.-.--.---._-------.---..-- 

Defective 

Cancellation of invitation 


Failure of invitation for purchase, lease-purchase, or rental of micro- 
fiche reader-printer units to provide for evaluation of and request 
delivery date for copy paper needed for units on which information 
and prices were solicited, or to establish lease period, is “compelling” 
reason contemplated by sec. 1-2.404—-1 of Federal Procurement Regs. for 
cancellation of invitation after bid opening. Although cancellation of 
invitation after disclosure of bid prices is regrettable, invitation in not 
providing for consideration of all factors of cost was defective invitation, 
and to award contract for reader-printer units without regard to cost 
of paper would not be in best interests of Govt...-_----------------- 

When invitation for bids provides for liquidated damages but omits 
to state number of days in which work of converting elevators to 
automatic controls must be completed, question for resolution is not 
responsiveness of low bid that did not indicate performance time or 
entitlement to contract award of only other bidder who had indicated 
performance time in its bid, but whether invitation was defective. In- 
vitation in omitting performance time did not comply with requirement 
in sec. 1-18.208-1(b) of Federal Procurement Regs., and in failing to 
indicate what time, if any, would be acceptable, did not permit bidders 
to compete on equal basis and, therefore, defective invitation should 
be canceled and procurement readvertised__...........-----.--.----- 
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CONTRACTS—Continued Page 
Specifications—Continued 
Defective—Continued 
Contracting officers interpretation acceptance 


Where provisions of invitation for commercial instrument landing 
systems required bidders to submit evidence that identical equipment 
component had previously been installed at least at one location and 
had achieved level of performance specified are so loosely drawn that . 
it is difficult to determine whether provisions affect responsibility of 
bidders or responsiveness of bids, award made pursuant to sec. 1-2.407-8 
(b) (3) of Federal Procurement Regs. before resolution of protest will 
not be disturbed absent clear and convincing evidence contracting 
officials’ interpretation that not all components of equipment must be 
situated and checked at single location or their determination that 
equipment would meet required performance was in error_____________ 9 


Corrective action recommended 


Use of brand name or equal method of solicitation to permit possible 
suppliers to understand concept of completely packaged power plant 
as currently supplied by two named brands where technical require- 
ments of Govt. were described in detail cannot be justified under par. 
1-1206.1(a) of Armed Services Procurement Reg., which provides 
that “this technique should be used only when adequate specification or 
more detailed description cannot feasibly be made available by means 
other than reverse engineering in time for procurement under consider- 
ation,” and specification used in solicitation should be carefully reviewed 
to determine its technical adequacy insofar as brand name or equal 
procustment: ie‘ comberne€. Joli. us leis oh Sc ese 274 

Although experience certificate requirement in brand name or equal 
solicitatiog for complete electric generating plant was required to be 
executed “by official of firm manufacturing equipment,” certificate signed 
by official of successful bidder whose letterhead indicated that it is 
distributor for one of two named brands specified in invitation is 
acceptable in view of fact that standard package of both brand named 
manufacturers required “slight” modification to meet specifications, and 
even though language used respecting modification accorded contracting 
officer too much interpretive leeway for formally advertised procure- 
ment, absence of appropriate standard did not inhibit full and free 
competition required by 10 U.S.C. 2305(b). However, vagueness of 
language should be eliminated in future procurements__.........-..-- 274 

Delivery provisions 

Proof of ability to meet 


Whether low bidder offering Japanese steel can meet its delivery 
obligations under requirements contract for steel pipe is question of 
responsibility and, therefore, fact that bidder did not furnish firm written 
commitment from Japanese manufacturer did not require rejection of bid. 
Bidder with full knowledge of circumstances concerning its ability to 
meet delivery schedule agreed to be bound by specified delivery schedule, 
and Govt. is entitled to rely on this promise..............-.....--.. 553 
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Evaluation 
Propriety 
Decision by contracting agency to reject bid that as factual matter 
is determined not to have met specifications, particularly if determination 
involves highly technical or scientific factors which U.S. GAO is not 
equipped to judge, although generally accepted without question, where 
rejection of low bid submitted under invitation for completely integrated 
closed-loop loading system is based on fact descriptive literature failed 
to identify with bid items, rejection appears to be erroneous interpreta- 
tion or application of standards required by invitation and it is suggested, 
without undertaking to decide bid responsiveness, that bid should be 
reevaluated with consideration given to all available information con- 
cerning conformance of several items of equipment offered to intent 
eel 877 
Subject to change 


Under invitation requiring bidders to cite make and model of refuse 
collection trucks offered to permit evaluation of bids on basis of 
descriptive literature on file with procurement officer, determination 
that low bid was nonresponsive was proper, even though literature in- 
dicated it was subject to change. Bidder had not specified in its bid that 
any modification would be made in equipment to meet invitation re- 
quirements, and for officer to inquire after bid opening whether there 
was other literature available to show that offered model would comply 
with specifications would have permitted bidder to modify its bid after 
submission contrary to competitive bidding procedures. Future invi- 
tations should, however, show that award will be based upon der’s 
unqualified offer to comply with specifications, thus avoiding need for 
‘bidders to cite truck make and model__..__..-.-------...------------- 764 

Unnecessary 


Although failure to comply with descriptive information require- 


ment when it is needed for bid evaluation is basis for bid rejection, 
low bid that did not furnish required furniture dimensions that are 
not essential to evaluation process is responsive bid and may be con- 
sidered for award, for notwithstanding omission, contractor will be 
required to meet minimum specifications. Even if bid exceeded mini- 
mum dimensional requirements there would be no basis for rejecting 
bid, unless variations offered changed general description of item. 
However, invitations should not solicit unnecessary information in 
absence of legitimate justification...................i.......-.....- 311 
Bids under invitation for packaged air compressor plant and air 
dryer that failed to furnish sufficient descriptive literature informa- 
tion for bid evaluation purposes, or to submit literature, should not 


have been rejected where descriptive literature clause was included 


without justification required by sec. 1-2.202-5(c) of the Federal Pro- 
curement Regs. for bid evaluation purposes only, and where there 
appears no need for literature as specifications were sufficiently de- 
tailed, leaving no performance characteristics for bidder to describe, 


and furnished no standards for evaluation of design, materials, or 
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Unnecessary—Continued 
components. Future invitations that include descriptive literature 
clause should advise bidders with particularity both as to extent of detail 
required and purpose literature is expected to serve 

Voluntary submission 

Acceptability 


Under invitation for mechanical presses that required submission 
of price lists, unsolicited brochure accompanying low bid that de- 
scribed both conforming and nonconforming presses which was sub- 
mitted to make price list more meaningful and was not intended for 
evaluation purposes did not qualify bid as both documents, parallel 
in format, were complementary. Intent of bid is for determination from 
its contents, including unsolicited brochure, and if literature qualifies 
bid or creates ambiguity, bid must be rejected as nonresponsive and 
pursuant to 10 U.S.C. 2305(c) award made to low responsible bidder 
whose bid conforms to invitation, statutory requirement that is not 
negated by par. 2—202.5(f) of Armed Services Procurement Reg., which 
presumes bid to conform or to be unqualified where intent of bidder is 
ambiguous. Modifies B-169057, April 23, 1970_.....--....-----...--.- 

Deviations 

Bidder’s presence at bid opening 

Failure of bidder to be present at bid opening if required by invi- 
tation is not deviation that affects price, quantity, or quality of work 
to be performed, and, therefore, requirement would be one for bene- 
fit of Govt. and not bidder 

Delivery provisions 
Waiver 

When shipping point information needed to determine transportation 
costs in evaluation of bids is shown in several places of low bid sub- 
mitted under invitation requiring bids to be on f.o.b. origin basis 
(shipping point), failure of bidder to insert information in column 
provided in invitation does not render bid nonresponsive, and deviation 
may be waived as minor, for bid read as whole shows compliance with 
f.o.b. origin requirements and legally obligates bidder to make de- 
liveries from point shown in several places of bid, even though variously 
designated “Production Point,” “Inspection Point,” and “f.o.b. origin 
point.” Deviation is not substantive one that affects price, quantity, 
or quality and, therefore, waiver of omission is not prejudicial to other 
bidders and competitive bidding system 

Informal v. substantive 
Choice to furnish information 
Low bid that describes receiver-transmitters to be furnished as 


“Blectronic equipment. Freight classification not previously established 
by this facility” in response to Freight Classification Description clause 
of invitation, which states description is to be “same one bidder uses 
for commercial shipment,” is responsive bid. Clause does not invite 
freight classification if bidder has not had any previous commercial 


shipment, and in providing for use of other information to determine 
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Choice to furnish information—Continued 
classification description most appropriate and advantageous to Govt., 
clause neither binds bidder nor Govt. Therefore, failure of bidder to sub- 
mit classification data may be waived as minor deviation, notwith- 
standing imperative language to contrary 

Deliberate deviation 


Contract award to low bidder which would have permitted bidder who 
had deliberately deviated from specification requirements to furnish 
item neither asked for in invitation nor offered by other bidders would 
not be contract offered to all bidders and, therefore, rejection of non- 
conforming low bid was proper, even though deliberately substituted 
item would have met minimum needs of Govt. To insure benefits of 
competition to Govt., it is essential that contract awards be made on 
basis of specification requirements submitted for competition, and devia- 
tion to requirements may only be waived if deviation does not go to 
substance of bid or work injustice on other bidders, and deviation in 
low bid having been deliberately taken may not be considered trivial or 
minimal so as to justify waiver as minor irregularity 


Failure to return invitation to bid attachments 


When bidder fails to return with bid all documents attached to invi- 
tation, bid if submitted in form that acceptance of it creates valid and 
binding contract will require bidder to perform in accordance with all 
material terms and conditions of invitation. Therefore, notwithstanding 


failure of low bidder to return some of documents attached to invitation 
for janitorial services that concerned where, when, and in what manner 
services were to be performed, low bid may be considered responsive. 
Standard Form 33 on which bid was submitted contained in “offer” 
provision, phrase “in compliance with the above,’ a phrase that op- 
erated to incorporate by reference all invitation documents and, there- 
fore, award to low bidder will bind him to perform in full accord with 
conditions of referenced documents 

Five of eight bids received under invitation for bids (IFB) to per- 
form cleaning services which were not accompanied by complete IF'B 
and did not specifically identify and incorporate all of documents com- 
prising IFB are, nevertheless, responsive bids and low bid must be 
considered for award. Bidders signed and returned facesheet of invi- 
tation in which phrase “In compliance with the above” has reference to 
listing of documents that comprise IFB and operates to incorporate 
all of invitation documents by reference into bids and, therefore, award 
to low bidder will bind him to performance in full accordance with terms 
and conditions of IFB. To extent prior holdings are inconsistent with 
49 Comp. Gen. 289 and this decision, they no longer will be followed___- 

Guaranteed shipping weight 

Award to low bidder who failed to furnish guaranteed shipping weight 
(GSW) under invitation stating that “Bidder must state weights in his 
bid or it will be rejected,” is not precluded because weight applied was 
one submitted by second low bidder, where invitation in providing for 
evaluation of bids on f.0.b. origin basis, plus transportation, and for re- 
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Deviations—Continued 

Informal v. substantive—Continued 
Guaranteed shipping weight—Continued 

duction of contract prices should transportation costs exceed those used 
for bid evaluation, furnishes packing specifications that permit com- 
puting highest possible weight, which multiplied by applicable freight 
rate produces transportation cost that when added to bid price does not 
displace low bid. Even though failure to state GSW is not minor devia- 
tion, one of exceptions to rule is situation such as one involved where 
there is no real likelihood low bid will exceed second high bid 


Technical proposals under two-step procurement 


“Bidder’s Technical Qualification Clause” included in specifications 
contained in Letter Request for Technical Proposals, issued as first step 
of two-step formally advertised procurement, that stipulated technical 
proposals would be accepted only from “those contractors who have 
manufactured and can demonstrate at an operating airfield Solid State 
Conventional Instrument Landing System” due to unique problems in- 
volved in adapting two-frequency localizer to system—considered engi- 
neering and not development work— was not restrictive of competition 
because one bidder could not meet minimum requirements of procure- 
ment, and contracting agency’s determination of its need is not ques- 
tionable in absence of demonstrated fraud or clearly capricious action__ 

Priority status for negotiating set-asides 

Information required by pars. 1-706 and 1-S04 of Armed Services Pro- 
curement Reg. to establish bidder priority for negotiation of small busi- 
ness set-aside and labor surplus area set-aside portions of invitation 
serves not only to establish bidder responsibility to perform as certified 
eligible concern, but also is involved in bid responsiveness. Therefore, 
bidder who mistakenly furnished name of noncertified eligible supplier, 
which he was not permitted to correct after bid opening, and was de- 
clared disqualified from Group 1 priority for set-aside purposes, prop- 
erly alleged bidder who deliberately listed its certified eligible supplier 
as furnishing “nylon webbing” in lieu of “polyester webbing” solicited 
was nonresponsive, even though material deviation does not appear as 
a substitute elsewhere in the bid and, therefore, ineligible to negotiate 
for set-asides 

Waiver 
Unsolicited literature 


Under invitation for mechanical presses that required submission of 
price lists, unsolicited brochure accompanying low bid that described 
both conforming and nonconforming presses which was submitted to 
make price list more meaningful and was not intended for evaluation 
purposes did not qualify bid as both documents, parallel in format, where 
complementary. Intent of bid is for determination from its contents, in- 
cluding unsolicited brochure, and if literature qualifies bid or creates 
ambiguity, bid must be rejected as nonresponsive and pursuant to 10 
U.S.C. 2305(¢) award made to low responsible bidder whose bid con- 
forms to invitation, statutory requirement that is not negated by par. 
2-202.5(f) of Armed Services Procurement Reg., which presumes bid 


410-893 O - 71 - 64 
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to conform or to be unqualified where intent of bidder is ambiguous. 
Modifies B-169057, April 23, 1970. 
Drawings 
Amendment identification 
Claim for additional compensation under contract for repair and im- 
provement of GSA Depot submitted on basis substitute drawings chang- 
ing scope of work were ambiguous and failed to identify dimensional 
changes, and that reference omission was misleading, was properly de- 
nied by GSA Board of Contract Appeals. Record evidences contractor 
relied on one of two pertinent drawings that should have been interpreted 
together, and that replacement of original drawings in toto satisfied 
requirement of Federal Procurement Regs. 1-2.207(b) (8) that invi- 
tation changes be clearly stated. Therefore, contractor’s failure to cor- 
rectly compute its bid price was not due to Govt.’s failure to specifically 
identify difference between original and substitute drawings, and con- 
tractor is not entitled to additional compensation 
Failure to furnish something required 
Addenda acknowledgment 
Bid nonresponsive 


Immediate reply to receipt of material amendment to invitation by 
TWX operator of low bidder, who is not responsible for preparation 
and submission of bids, and which was only intended as signal that 
transmission of amendment had been received, is not equivalent to an 
acceptance of terms of amendment by individual responsible for bind- 
ing bidder, and under rule of agency that information furnished to 
clerk or anyone acting in ministerial capacity is not imputed to another, 
rejection of low bid was proper 


Blanket offer to conform to specifications 

Language of covering letter accompanying bid that failed to meet “at 
least 90 days” acceptance period specified in invitation, which stated 
bid is “in response to Solicitation No, * * *” is not sufficient to offset 
failure of bidder to meet bid acceptance terms of invitation. Covering 
letter failed to cure nonresponsiveness of bid as it did not expressly or 
impliedly indicate that bidder was offering required bid acceptance 
period of at least 90 days 

Freight classification description 

Low bid that describes receiver-transmitters to be furnished as “Elec- 
tronic equipment. Freight classification not previously established by 
this facility” in response to Freight Classification Description clause of 
invitation, which states description is to be “same one bidder uses for 
commercial shipment,” is responsible bid. Clause does not invite freight 
classification éf bidder has not had any previous commercial shipment, 
and in providing for use of other information to determine classification 
description most appropriate and advantageous to Govt., clause neither 
binds bidder nor Govt. Therefore, failure of bidder to submit classifica- 
tion data may be waived as minor deviation, notwithstanding im- 
perative language to contrary 
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Information 
Choice to furnish 


Failure to furnish cost differentials for different modes of transporta- 
tion, types of vehicle, or places of delivery Govt. may specify at time of 
shipment, does not require rejection of low bid under invitation for 
procurement of receiver-transmitters which provides that “differentials 
if specified below will be considered in evaluation of bids.” Bidder had 
choice to offer differentials and failure to do so evidences none were 
intended to be offered 


Delivery, etc., information 


Verification of bidder’s failure to state guaranteed maximum ship- 
ping weights and cubic foot dimensions for containers to be shipped 
overseas, information needed to determine lowest transportation cost 
to Govt., and use of Govt.’s estimates with bidder’s consent to evaluate 
bid was proper. Verification of suspected error required by par. 2—406.3 
of Armed Services Procurement Reg. was not prejudicial to other bid- 
ders, nor were bidders prejudiced because guarantee clause was shown 
to be erroneous on basis of information contained in Transportation 
Evaluation clause of invitation, in view of practice of permitting bidders 
to deliberately understate guaranteed weights, and fact successful bid- 
der did not have opportunity to elect to stand on clause most advan- 
tageous to it : 


Descriptive data sufficiency 


Although failure to comply with descriptive information requirement 
when it is needed for bid evaluation is basis for bid rejection, low bid 
that did not furnish required furniture dimensions that are not essential 
to evaluation process is responsive bid and may be considered for award, 
for notwithstanding omission, contractor will be required to meet mini- 
mum specifications. Even if bid exceeded minimum dimensional require- 
ments there would be no basis for rejecting bid, unless variations offered 
changed general description of item. However, invitations should not 
solicit unnecessary information in absence of legitimate justification___- 

Invitation to bid attachments 

When bidder fails to return with bid all documents attached to invita- 
tion, bid if submitted in form that acceptance of it creates valid and bind- 
ing contract will require bidder to perform in accordance with all 
material terms and conditions of invitation. Therefore, notwithstanding 
failure of low bidder to return some of documents attached to invitation 
for janitorial services that concerned where, when, and in what manner 
services were to be performed, low bid may be considered responsive. 
Standard Form 33 on which bid was submitted contained in “offer’’ pro- 
vision, phrase “in compliance with the above,” a phrase that operated 
to incorporate by reference all invitation documents and, therefore, 
award to low bidder will bind him to perform in full accord with condi- 
tions of referenced documents. Overrules any prior inconsistent 


Five of eight bids received under invitation for bids (IFB) to per- 
form cleaning services which were not accompanied by complete IFB and 
did not specifically identify and incorporate all of documents comprising 
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IFB are, nevertheless, responsive bids and low bid must be considered for 
award. Bidders signed and returned facesheet of invitation in which 
phrase “In compliance with the above” has reference to listing of docu- 
ments that comprise IF'B and operates to incorporate all of invitation doc- 
uments by reference into bids and, therefore, award to low bidder will 
bind him to performance in full accordance with terms and conditions of 
IFB. To extent prior holdings are inconsistent with 49 Comp. Gen. 289 
and this decision, they no longer will be followed 


Points of production and inspection 


To permit low bidder under invitation for steel pipe requirements to 
furnish production point and source inspection point information after 
opening of bids did not give bidder “two bites at the apple” as such infor- 
mation concerns responsibility of bidder rather than responsiveness of 
bid, and information intended for benefit of Govt. and not as bid condi- 
tion therefore properly was accepted after bids were opened. Bidder un- 
qualifiedly offered to meet all requirements of invitation, and as nothing 
on face of bid limited, reduced, or modified obligation to perform in ac- 
cordance with terms of invitation, contract award could not legally be 
refused by bidder on basis that bid was defective for failure to furnish 
required information with bid 

Submission time specified 

Noncompliance at time of bid submission with provision of invitation 
for steel pipe requirements that stated “when pipe is furnished” from 
supplier’s warehouse, whether supplier is manufacturer or jobber, evi- 
dence should be shown that pipe was manufactured in accordance with 
American Society for Testing Materials requirements, does not affect bid 
responsiveness. As no exception was taken to testing standard contractor 
is obligated to meet required procedure “when pipe is furnished,” and 
failure to do so would be breach of contract rather than evidence of 
contract invalidity. Even if it were possible to determine in advance that 
performance by contractor would be absolutely and unquestionably im- 
possible, any rejection of bid for that reason would rest upon determi- 
nation of nonresponsibility rather than nonresponsiveness of bid 


Minimum needs requirement 
Administrative determination 
Administrative choice of one of two possible methods of producing 
plastic weathershields for gun mounts authorized to be procured by nego- 
tiation under 10 U.S.C. 2804 (a) (10), as item was impracticable to 
obtain by competition, is not subject to legal objection, absent evidence 
contracting agency acted arbitrarily in determining that lay-up over 
foam concept selected was feasible and practical. On issues of technical 
nature, U.S. GAO must rely on judgment of contracting officials possess- 
ing expertise GAO lacks—officials who have responsibility of drafting 
specifications that are adequate to meet minimum needs of Govt. There- 
fore, in dispute concerning technical aspects of method selected to pro- 
duce weathershield—method widely used in industry for several years— 
administrative position is upheld_ 
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Determination whether it would be in interests of Govt. to negotiate 
contract to assure availability of particular mobilization base is vested 
in head of military department involved, and par. 3-216 of Armed Serv- 
ices Procurement Reg., which implements 10 U.S.C. 2304(a) (10), pro- 
vides for Secretary to determine when it is in interests of national de- 
fense to negotiate with particular manufacturer to assure availability 
of property or services during national emergency. Therefore, in ab- 
sence of convincing evidence of abuse of discretion by procuring agency, 
its determination of needs of Govt., and method of accommodating such 
needs is conclusive, especially where procurement is for equipment of 
highly specialized nature that must be based on expert technical 


Cancellation and reinstatement of invitation 


Cancellation and readvertising of invitation for copper superconduc- 
tor wire upon determination lower resistivity ratio wire offered by low- 
est bidder equally met minimum needs of Govt. as did higher ratio more 
costly wire solicited was not required and original invitation should be re- 
instated. Adequate competition had been obtained under original invita- 
tion and only relatively small price difference existed between two lowest 
bids, and, although revision of specifications is “compelling reason” for 
rejecting all bids and readvertising procurément, cancellation of invita- 
tion should be limited to instances in which award under original speci- 
fications would not serve Govt.’s needs, but when as here specifications 
do, readvertising after exposure of bids would be prejudicial to compe- 
titive bidding system. 


Erroneously stated 


Contract award to low bidder which would have permitted bidder who 
had deliberately deviated from specification requirements to furnish item 
neither asked for in invitation nor offered by other bidders would not be 
contract offered to all bidders and, therefore, rejection of nonconform- 
ing low bid was proper, even though deliberately substituted item would 
have met minimum needs of Govt. To insure benefits of competition to 
Govt., it is essential that contract awards be made on basis of specifica- 
tion requirements submitted for competition, and deviation to require- 
ments may only be waived if deviation does not go to substance of bid or 
work injustice on other bidders, and deviation in low bid having been 
deliberately taken may not be considered trivial or minimal so as to 
justify waiver as minor irregularity 


Exceeded 


Although failure to comply with descriptive information require- 
ment when it is needed for bid evaluation is basis for bid rejection, 
low bid that did not furnish required furniture dimensions that are not 
essential to evaluation process is responsive bid and may be considered 
for award, for notwithstanding omission, contractor will be required to 
meet minimum specifications. Even if bid exceeded minimum dimensional 
requirements there would be no basis for rejecting bid, unless variations 
offered changed general description of item. However, invitations should 
not solicit unnecessary information in absence of legitimate justification 
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Input of substantial intellectual effort into preparation of specifi- 
cations for dictionaries, atlases, encyclopedias, and other reference ma- 
terials does not justify exception to general rule that funds appropriated 
for purchases by Govt. agencies are available for purchase only of such 
articles as will meet actual minimum needs of agencies, and that payment 
of any greater amount for purchase of articles which may be superior, 
or may for one reason or another be preferred by any individual officer, 
is not authorized. Therefore, adoption of single award procedure for vari- 
ous types of standard dictionaries in lieu of multiple awards is proper 
exercise of administrative discretion where specifications adequately 
meet needs of Govt. with no detrimental effect on quality of items being 
procured and at savings to Govt 

Multi-year procurements 

Procedural deviations 

Fact that invitation for bids on first-year and multi-year requirements 
for multiplex equipment used in complicated communications systems did 
not call for uniform unit prices for each year of multi-year program 
and did not contain criteria for comparison of first-year versus multi- 
year requirements does not violate par. 1-322 of Armed Services Procure- 
ment Reg. (ASPR), where because no two systems to be procured during 
multi-year period would have same unit price, Air Force was authorized 
to deviate from ASPR multi-year procurement policy on basis deviation 
would result in lower cost per unit and facilitate standardization of 
equipment, and because it would not be feasible to provide for one-year 
versus multi-year evaluation 

Qualified products 

Changes in machinery, product, etc. 

Placement of manufacturer’s name on Qualified Products List indi- 
cates ability to manufacture particular product according to certain speci- 
fications, even though qualification of product is not relied on or used as 
substitute for strict compliance with specifications of particular contract, 
notwithstanding contract specifications are same as those used in quali- 
fication tests, and entitles manufacturer to submit bids or proposals until 
its name is removed from list or requalification of product is required. 
Therefore, fact qualification of tow target honeycombs, critical component 
of aerial gunnery tow targets being procured, and production item were 
dissimilar did not disqualify low offeror from submitting proposal and re- 
ceiving award. However, should qualification product be misrepresented, 
corrective administrative action could result in manufacturer being re- 
moved from Qualified Products List or placed on Debarred Bidders 


Ability to meet requirements 
“Bidder’s Technical Qualification Clause” included in specifications 
contained in Letter Request for Technical Proposals, issued as first step 
of two-step formally advertised procurement, that stipulated technical 
Proposals would be accepted only from “those contractors who have manu- 
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factured and can demonstrate at an operating airfield Solid State Con- 
ventional Instrument Landing System” due to unique problems involved 
in adapting two-frequency localizer to system—considered engineering 
and not development work—was not restrictive of competition because 
one bidder could not meet minimum requirements of procurement, and 
contracting agency's determination of its needs is not questionable in ab- 
sence of demonstrated fraud or clearly capricious action 

Particular make 

Invitation sufficiency 


Invitation for bids that in soliciting brand name or equal sewer 
rodding machine listed as essential characteristics nonoperational fea- 
tures of machine that did not suggest machine’s primary function or its 
required level of performance is restrictive invitation, for bidders could 
only determine equality of their products from listed characteristics of 
brand name, whereas “or equal” means to be acceptable, product need 
only be capable of meeting same standard of performance as brand name. 
It is not enough that invitation furnish essential characteristics of 
brand name—now provided in sec. 1-1206.1(a) of Armed Services Pro- 
curement Reg. in revision No. 3, June 30, 1969—and future invitation 
should contain sufficient information for intelligent preparation of bids 
so as to obtain maximum competition contemplated by 10 U.S.C. 


Modification of brand name 


Although experience certificate requirement in brand name or equal 
solicitation for complete electric generating plant was required to be ex- 
ecuted “by official of firm manufacturing equipment,” certificate signed 
by official of successful bidder whose letterhead indicated that it is dis- 
tributor for one of two named brands specified in invitation is acceptable 
in view of fact that standard package of both brand name manufacturers 
required “slight” modification to meet specifications, and even though 
language used respecting modification accorded contracting officer too 
much interpretive leeway for formally advertised procurement, absence 
of appropriate standard did not inhibit full and free competition required 
by 10 U.S.C. 2305(b). However, vagueness of language should be elimi- 
nated in future procurements 


Salient characteristics 


Criteria established for experience certificate under invitation for 
complete electric generating plant that contained brand name or equal 
clause to permit bidders to understand concept of completely packaged 
plants of two named brands, but which did not indicate relationship be- 
tween brand names and acceptable equivalent, failed to satisfy salient 
characteristics requirement of par. 1—-1206.2(b) of Armed Services Pro- 
curement Reg., and notwithstanding industry may have understood 
Govt.’s needs, procurement would be canceled had performance not 
reached advanced stage. Brand name or equal description should be used 
only where needs of Govt. cannot be adequately described, and when 
used salient characteristics should be identified with clarity and preci- 
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Where contracting agency in “brand name or equal” purchase descrip- 
tion goes beyond make and model of brand name and specifies particular 
design features, such features must be presumed to have been regarded 
as material and essential to needs of Govt., at least at time specifications 
were drawn and bids solicited. Therefore, as acceptance of bid’ that did 
not conform to material and essential design features specified in invita- 
tion for bids could only be accomplished by waiver of advertised specifi- 
cations, administrative determination of bid nonresponsiveness to solic- 
itation and bidder ineligibility for award was proper and will not be 
questioned 

Bidding time provided in invitation for bids soliciting brand name or 
equal equipment of 19 calendar days or 12 working days pursuant to par. 
2-202.1 of Armed Services Procurement Reg. that specifies bidding time 
of not less than 15 days for standard commercial articles and not less than 
30 calendar days for other than such articles, was too short a period 
for manufacturers required to modify their standard equipment, and 
80-day bidding period has been recommended for future use in invitations 
soliciting modification of brand name or equal equipment. However, un- 
der current procurement, shorter bidding period was not prejudicial to 
bidder who had he contemplated equipment modification, was not pre- 
cluded from requesting extension of time 


Technically deficient 


Determination that bid did not meet special design features specified 
in invitation for bids on cartridge tape equipment solicited on brand 
name or equal basis that set forth salient features of brand name pur- 
suant to par. 1-1206.1(a) of Armed Services Procurement Reg. is with- 
in jurisdiction of procuring activity responsible for drafting specifica- 
tions to meet requirements of Govt., determination that is acceptable, 
notwithstanding differences in expert technical opinions, absent evidence 
of abuse of discretion, or that administrative judgment is clearly and un- 
mistakably in error. Therefore, where evidence shows design features 
used were material requirement and not unduly restrictive, rejection of 
nonconforming bid was proper 

Use limited to unavailability of adequate specifications 


Use of brand name or equal method of solicitation to permit possible 
suppliers to understand concept of completely packaged power plant as 
currently supplied by two named brands where technical requirements 
of Govt. were described in detail cannot be justified under par. 
1-1206.1(a) of Armed Services Procurement Reg., which provides that 
“this technique should be used only when adequate specification or more 
detailed description cannot feasibly be made available by means other 
than reverse engineering in time for procurement under consideration,” 
and specification used in solicitation should be carefully reviewed to 
determine its technical adequacy insofar as brand name or equal pro- 
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in drafting specifications or invitations for bids that restrict applica- 
tion of techniques, methods, or operations to single, or administratively 
preferred process under which prospective contractors are required to 
perform work, criteria for inclusion of restrictions is whether valid 
justification has been established for prohibiting bidders from basing 
their bids on use of any customary methods of operation which in their 
considered judgment provide most economical means available to them, 
thus resulting in highest return to Govt. Therefore, to restrict bidders 
in disposal of surplus aircraft to on-base sweating in reduction of 
aircraft to scrap when this procedure was not necessary to Govt.’s 
interest, deprived bidders of full and free competition intended by 40 
U.S.C. 484, and cancellation and readvertising of sale were justified____ 244 

Revisions. (See Contracts, specifications, changes, revisions, etc.) 

Samples 

Adequacy 


Page 


Fact that samples of fabric submitted with low bid on one of several 
classes of furniture solicited met color, pattern, finish, and/or appear- 
ance characteristics listed in invitation, but not composition require- 
ments of fabrics to be furnished and otherwise referenced in invitation, 
does not require rejection of bid, where samples served purpose for 
which they were intended—evaluation to determine compliance with 
listed characteristics—and were not required to meet or be tested for 
material conformity, and where record evidences that acceptable color 
and other characteristics of submitted samples are available in fabric 
to be furnished in performance of contract___._._-------------------- 311 

Preproduction sample requirement 
Delivery date 


Under invitation soliciting bids on basis of first article approval and/ 
or waiver, when need for procurement became urgent, award of contract 
to second low bidder who had submitted bids on both first article ap- 
proval and waiver, on basis first article waiver bid offered earlier 
delivery, and withdrawal of request for Certificate of Competency, 
which had been informally approved on low responsive bidder who had 
submitted bid on first article approval basis only, overlooked eligibility 
of low bidder for contract award. Although award on basis of urgency 
should not have been accomplished under invitation and proper action 
would have been to cancel invitation and negotiate contract pursuant 
to public exigency procedures of 10 U.S.C. 2304(a) (2), corrective ac- 
tion would not be in Govt.’s interest, however, procedures should be 
reviewed 

Withdrawal of Certificate of Competency referral to Small Business 
Admin. after advice certificate would issue was not legally effective to 
remove low bidder from consideration for award, even though its bid 
was submitted on first article approval basis only, as invitation solicited 
bids on both first article approval and/or waiver basis. Therefore, when 
urgency for procurement developed, contracting officer in awarding con- 
tract to second low bidder on basis of first article waiver to obtain 
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CONTRACTS—Continued 
Specifications—Continued 
Samples—Continued 
Preproduction sample requirement—Continued 
Delivery date—Continued 
shorter delivery schedule, overlooked restriction in Armed Services 
Procurement Reg. 1-1908(a) that any difference in delivery schedules 
resulting from waiver of first article approval is not evaluation factor, 
and that alternative to award to low bidder would have been cancella- 
tion of invitation and negotiation of contract pursuant to public exi- 
gency procedures of 10 U.S.C. 2804(a) (2) 

Where bidders under invitation soliciting bids on basis of first article 
approval and/or waiver of article are advised to submit bids on basis 
of first article approval even if entitled to waiver of first article in order 
to make them eligible for consideration should contracting agency de- 
termine to make award on basis of first article approval, fact that low 
bidder did not submit bid on first article waiver alternative did not affect 
bid responsiveness or bidder’s eligibility for award of contract on basis 
of first article approval, as bidder having complied with terms of invi- 
tation did not run risk that its bid on basis of first article approval could 
not be considered because Govt. elected to accept alternative it did not 
bid upon, waiver of first article approval 

Tests to determine product acceptability 

Under invitation for bids that contained provisions for submission of 
bid samples as part of bid, and for inspection of production samples by 
Govt. prior to delivery and by contractor to insure that delivered prod- 
uct was “manufactured and processed in careful and workmanlike man- 


ner, in accordance with good practice,” bid that submitted acceptable 


samples but took exception to production sample inspection due to lack 
of standard test equipment in industry to assure finished product would 
meet Govt.’s test, and offered to measure performance on basis of 
specifications and to meet workmanship standards inspection was in- 
tended to insure, was qualified bid as it eliminated that Govt.’s 


test results would control and imposed different standard of prod- 
uct acceptability 


Tests 
Benchmark 
Proprietary data 


Software and related programs developed partially at Govt. expense 
solely for operation of computer service program “Legal Information 


Through Hiectronics” (LITE) when contractor experienced difficulty 
in performing, properly was used to solicit benchmark tests to create 
competition. Not only did Rights in Data clause of contract provide 
that data become sole property of Govt., but when mixture of private 


and Govt. funds are used to develop data, rights are not allocatable 
on investment percentage basis and Govt. acquires unlimited rights to 
data. Former contractor delayed unreasonably in waiting until after 
award of a new LITE contract to object to use of data, and as GAO 


has never ordered cancellation of contract for improper disclosure of 
proprietary data, it will not do so when cancellation is not justified____ 
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CONTRACTS—Continued 
Subcontracts 
Administrative approval 
Review by United States General Accounting Office 


Although generally contracting practices and procedures employed 
by prime contractors in award of subcontracts are not subject to stat- 
utory and regulatory requirements which govern contract procurement 
by U.S., in view of clause in contract for operation of ammunition plant 
that provided for Govt. approval prior to award of subcontract, U.S. 
GAO reviewed cancellation of two Requests for Quotations (RFQ) and 
issuance of third solicitation by prime contractor, and even though 
criticizing failure to notify protesting subcontractor of rejection of its 
bid under first RFQ because of negative Govt. preaward survey and its 
erroneous use to exclude subcontractor from participating in second 
RFQ, concluded negotiations under third solicitation based on required 
revised specifications were not prejudicial to protestant 

Bid shopping 

Bidder listed as subcontractor 

Low bidder awarded contract for modernization of a Govt. hospital 
under invitation specifying listing of subcontractors for electrical work 
category of project only, who although not manufacturer listed itself in 
bid as subcontractor for electrical work consisting of such off-the-shelf 
items as substations, switch gear, and transformers, had submitted re- 
sponsive bid. Requirement for listing subcontractors is intended to dis- 
courage bid shopping and encourage competitive market among con- 
struction subcontractors, and does not apply to firms assembling off- 


the-shelf items but to manufacturers and fabricators who are required 


to meet particular invitation specifications. Therefore, construction 
project is subject to invitation provision that contracting officer approve 
electrical equipment to be installed and not to provision for listing 
i ice tilhcic Aiiiiriiceinie tat tices lee iain apa iia erase an es 


Small business set-asides 


Notwithstanding that small business concern awarded 100 percent 


set-aside contract for lift plugs subcontracted major portion of manu- 
facturing process to large business firm, only performing painting, dip- 
ping, and packaging of plugs, cancellation of contract is not required, 
as small business concern is considered to have made significant contri- 
bution to production of “end item” within terms of contract issued pur- 
suant to par. 1-706.5 of Armed Services Procurement Reg., which does 
not define term “end item.” Absent promulgation of regulations to limit 
extension of large business subcontracting in order to further spirit 
and intent of statutes affecting small business participation in Govt. 
contracting, there is no basis to object to extent of large business 
subcontracting 


Tax matters 


Sales, etc. 
Tax inclusion or exclusion 
Reimbursement 


Where invitation for bids on construction project indicated appli- 
cability of Maryland sales tax had not been formally resolved by courts 
and invitation and contract provided tax was to be included in contract 
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CONTRACTS—Continued 

Tax matters—Continued 

Sales, etc—Continued 

Tax inclusion or exclusion—Continued 
Reimbursement—Continued 

price, when court held tax was inapplicable to Federal construction 
projects, Govt. became entitled to price adjustment, notwithstanding 
tax had not been included in bid price—for to permit showing after 
award of omission would impinge upon integrity of competitive bidding 
system—and that Govt. had delayed in seeking refund. Decision of 
Armed Services Board of Contract Appeals that “the contract placed 
the onus of correctly determining the applicability of the state tax on 
the contractor” is in error as matter of law and, therefore, decision is 
not final and payment to contractor directed by Board should not 


Termination 
Bid alleged nonresponsive 


Upon contract termination for faulty performance, contractor who 
after filing timely appeal to termination, alleged award was void ab 
initio because insertion of three dashes (——-) in bid acceptance period 
blank was equivalent to leaving space blank and, therefore, its bid was 
nonresponsive, may not have contract set aside, and contractor is left 
to its appeal. While contracting officer had he been aware of bid de- 
fect would have been without authority to make award, contractor hav- 
ing failed to take action prior to execution of contract, may not as one 
benefitting from contract, have contract set aside at its instance, and 
contract is not void ab initio, but is voidable only at option of Govt. 
Therefore, bid acceptance period intended for benefit of Govt., when 
provision became inoperative upon contract award, binding contract 
was consummated 


Training 

Interagency participation 

Authority 

Financing of contract by Veterans Admin. (VA) for hospital ad- 
ministrators interagency institute with nongovernmental facility in 
Dist. of Columbia, cost to be shared by other Federal agency members 
of Interagency Committee, is precluded by sec. 307 of Pub. L. 90-550, 
which prohibits use of monies appropriated in act to finance Interdepart- 
mental Boards, Commissions, Councils, Committees, or similar group 
activities that otherwise would be financed under 31 U.S.C. 691, nor 
may authority in sec. 601 of Economy Act be used to provide training, 
as some of agencies of Committee are not enumerated in act. However, 
interagency arrangement under training act (5 U.S.C. 4101-4118) that 
would provide more effective or economical training would warrant VA 
contracting for nongovernmental training facilities 
“Truth-in-Negotiation.” (See Contracts, negotiation, cost, etc., data, 

“Truth-in-Negotiation” ) 
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COURTS 
Court of Claims 
Decisions 
Effect given by General Accounting Office 


Payment of retired pay computed at pay of higher grade in which 
member or former member of Armed Forces had served satisfactorily, 
without regard to whether higher grade was of temporary or permanent 
status, may be authorized, or credit passed in accounts of disbursing 
officers for payments made, in view of judicial rulings so holding, even 
though Armed Force in which individual held higher grade is not service 
from which he retired, subject of course to statute of limitation con- 
tained in act of Oct. 9, 1940, 31 U.S.C. 71a, and administrative approval 
that service at higher grade was satisfactorily performed, if such de- 
termination is required by statute. 47 Comp. Gen. 722, modified 
Decisions 

Jones v. United States, 187 Ct. Cl. 730. (See Pay, retired, advance- 


ment on retired list, permanent v. temporary grade) 
Judges 


Leaves of absence 
Earned in executive branch of Government 


Judges of Tax Court who were removed from executive branch of 
Govt. by virtue of enactment of sec. 951, Pub. L. 91-172, approved Dec. 
30, 1969, which established Court as constitutional court, may not be re- 
garded as separated from service within contemplation of 5 U.S.C. 5551, 
in absence of such indication in legislative history of act, so as to permit 
lump-sum payments for accrued annual leave pursuant to act of Dec. 21, 
1944, as amended, for Pub. L. 83-102, under which judges were credited 
with leave when appointed to court from classified civil service position 
authorizes payment for credited leave only upon separation from servy- 
ice or upon return to position subject to Annual and Sick Leave Act 
of 1951, as amended. However, entitlement of judges to payment for 
accrued annual leave to their credit remains undisturbed 

Retirement 

Termination prior to eligibility 


Upon termination of services of judge of U.S. Tax Court prior to 
eligibility for retirement under 26 U.S.C. 7447, judge who had prior 
service subject to civil service retirement laws may again acquire cov- 
erage under civil service retirement system if upon reemployment in 
position subject to system, he redeposits to Civil Service Retirement 
and Disability Fund any refunds received from fund and under sec. 
7448, with interest from date of refunds to date of redeposit, and service 
involved may be recredited for civil service retirement purposes, but 
in no case may deposit exceed that normally required under Civil Serv- 
ice Retirement System. In absence of reemployment, question of rein- 
stating coverage under system is for submission to Civil Service 
Commission 

Survivorship benefits 

Deposits in Civil Service Retirement and Disability Fund 

Judge of U.S. Tax Court with prior Govt. service who elects to 
receive retired pay under 26 U.S.C. 7447(d), may not have payments he 
made into Civil Service Retirement and Disability Fund form basis 
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cOURTS—Continued Page 
Judges—Continued 
Survivorship benefits—Continued 
Deposits in Civil Service Retirement and Disability Fund—Continued 


for survivor’s annuity under sec. 7448(h) of Internal Revenue Code 
should he not apply for refund of deposits to fund that is authorized in 
sec. 7447(g) (2) (C), in view of his statutory entitlement to refund upon 
election of retired pay under Internal Revenue Code and provisions 
in statute, Pub. L. 91-172, which amends 26 U.S.C. 7447(g), that exclude 
him from entitlement to civil service retirement annuity, including 
survivor’s annuity, and from requirement to contribute to Civil Service 
Retirement and Disability Fund 
Procedure to obtain 


Judge of U.S. Tax Court with prior Govt. service who elects retired 
pay under 26 U.S.C. 7447(e), may obtain immediate survivor’s pro- 
tection under sec. 7448 of Internal Revenue Code upon making at time 
of his election applicable deposits in Tax Court survivor’s annuity 
fund for 5-year period immediately preceding date of election—period to 
include all service he performed as judge plus so much of prior service 
subject to civil service retirement system that is necessary to complete 
5-year period. However, to obtain maximum survivor protection, judge 
must make deposit to fund for all service for which he claims credit, 
and any service in excess of 5 years for which he does not make deposit, 
survivor’s annuity must be reduced in accordance with sec. 7448(d)-~--- 
Judgments, decrees, etc. 

Acceptance as precedent by General Accounting Office 

Berkey v. United States, 176 Ct. Cl. 1 


Temporary suspension of determination in 47 Comp. Gen. 25 to follow 
Berkey v. U.S., 176 Ot. Cl. 1, holding that retired pay withheld under 
38 U.S.C. 3203(a) (1) from incompetent veteran who died while receiving 
care in Veterans Admin. Hospital is payable to “immediate family” of 
deceased veteran, to await outcome of similar legal issue in Lorimer 
case, USDO CA No. 206-67, respecting persons considered eligible to 
receive payment, is removed, court in Lorimer case viewing Berkey case 
as not applicable to relatives more remotely related to decedent than 
wife, children, or dependent parents, and distribution of withheld retired 
pay may now be made on basis of Berkey case to persons referenced 
in Lorimer case. 40 Comp. Gen. 666; 43 id. 89; 47 id. 25, modified 

Retired pay waived under 38 U.S.C. 3105 in favor of disability com- 
pensation by incompetent veteran although no longer considered for- 
feited pursuant to 88 U.S.C. 3203(b) (1) upon veteran’s death while re- 
ceiving care in Veterans Admin. Hospital in view of Berkey v. U.S., 176 
Ct. Ol. 1, is not payable to brother, half brother and half sister of decedent 
who had been domiciled in Illinois, as Berkey case is not considered 
applicable to relatives more remotely related to decedent veteran than 
wife, children, or dependent parents. However, retired pay that was not 
subject to withholding pursuant to 10 U.S.C. 2771 may be paid to 
claimants, rules of descent and distribution in State of Illinois making 
no distinction between whole and half blood brothers and sisters 
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coOoURTS—Continued 
Judgments, decrees, etc.—Continued 
Acceptance as precedent by General Accounting Office—Continued 
Jones v. United States, 187 Ct. Cl. 730 


Rule in Jones v. U.S. (187 Ct. Cl. 730) holding retired enlisted member 
was entitled to be advanced on retired list under 10 U.S.C. 6151 to 
grade of chief warrant officer, W-3, highest permanent grade formerly 
held by him and in which he served satisfactorily, even though statute 
only authorized advancement to grade of warrant officer, W-1, highest 
grade in which he served satisfactorily under temporary appointment, 
should be applied to all advancements under sec. 6151, as well as advance- 
ments under 10 U.S.C. 3963(a), 3964, 8963(a), and 8964, providing that 
amount of retired pay depends upon service in “highest temporary 
grade,” in view of fact that court based its ruling on earlier Grayson, 
Friestedt, and Neri decisions and considered all arguments advanced 
in Jones case against conclusion reached 
Jurors 

Government employees 

Granting of court leave 


Substitute employees of postal service, whether career or temporary, 
who are compensated at hourly rate and have no established work 
schedules, hold appointments that are viewed as being similar to ap- 
pointments on intermittent “when-actually-employed” basis, even though 
some substitutes may work average of 40 or more hours per week and, 
therefore, granting of court leave for performance of jury duty author- 
ized under 5 U.S.C. 6322 may not be extended to substitute employees 
of postal service without specific statutory authority extending benefits 
of sec. 6322 to them 

DEBT COLLECTIONS 
Waiver 
Civilian employees 
Compensation overpayments 
Accountable officers accounts 


In accordance with Pub. L. 90-616, an accountable officer is entitled 
to full credit in his accounts for erroneous payments that are waived 
under authority of act, as payments are deemed valid for all purposes. 
Therefore, refund to employee of overpayment which he had repaid 
prior to waiver of erroneous payment by authorized official is regarded 
as valid payment that may not be questioned in accounts of responsible 
certifying officer regardless of fact that he may not regard erroneous 
payment as having been appropriately waived 

Known v. after determined overpayments 


Advance collection of excess costs to ship household goods of separated 
members of uniformed services, excess costs that arise when shipments 
consist of more than one lot, and authorized distance and/or weight 
allowance prescribed by par. M8003 of Joint Travel Regs. are exceeded, 
may not be waived for excess costs of $10 or less, for in absence of 
statutory authority, waiver would authorize known overpayment. Waiver 
authority in Title 4 of GAO Policy and Procedures Manual, sec. 55.3, 
and sec. 3(b) of Federal Claims Collection Act of 1966, that recognizes 
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DEBT COLLECTIONS—Continued 

Waiver—Continued 

Known v. after determined overpayments—Continued 
diminishing returns beyond which further collection efforts are not 
justified, relates to after determined overpayments. However, uniform 
regulations may issue to discontinue collection of small excess cost 
amounts discovered after shipment, where cost of collection would 
exceed debt 

DECEDENTS’ ESTATES 

Pay, etc., due military personnel 

Amounts withheld from hospitalized veterans 

Retired pay v. pensions, etc. 
Insane and incompetent members 

Temporary suspension of determination in 47 Comp. Gen. 25 to 
follow Berkey v. U.S., 176 Ct. Cl. 1, holding that retired pay withheld 
under 38 U.S.C. 3203(a)(1) from incompetent veteran who died while 
receiving care in Veterans Admin. Hospital is payable to “immediate 
family” of deceased veteran, to await outcome of similar legal issue in 
Lorimer case, USDC CA No. 206-67, respecting persons considered 
eligible to receive payment, is removed, court in Lorimer case viewing 
Berkey case as not applicable to relatives more remotely related to 
decedent than wife, children, or dependent parents, and distribution 
of withheld retired pay may now be made on basis of Berkey case to 
persons referenced in Lorimer case. 40 Comp. Gen. 666; 43 id. 39; 
47 id. 25, modified 

Retired pay waived under 38 U.S.C. 3105.in favor of disability com- 
pensation by incompetent veteran although no longer considered for- 
feited pursuant to 38 U.S.C. 3203(b)(1) upon veteran’s death while 
receiving care in Veterans Admin. Hospital in view of Berkey v. U.S., 
176 Ct. Cl. 1, is not payable to brother, half brother and half sister 
of decedent who had been domiciled in Illinois, as Berkey case is not 
considered applicable to relatives more remotely related to decedent 
veteran than wife, children, or dependent parents. However, retired 
pay that was not subject to withholding pursuant to 10 U.S.C. 2771 may 
be paid to claimants, rules of descent and distribution in State of 
Illinois making no distinction between whole and half blood brothers 
and sisters 


Conflicting claims 


Six months’ death gratuity authorized in 10 U.S.C. 1477 that is 
payable incident to death of enlisted member of uniformed services and 
which is claimed by decedent’s natural father and cousin designated 
to receive gratuity who is claiming loco parentis relationship—one in 
which parental obligations are assumed without legal adoption—may 
not be paid to either claimant, absent more conclusive evidence or 
judicial determination of entitlement. Evidence presented by both claim- 
ants is in conflict, as are numerous court decisions respecting determi- 
nation of term “in loco parentis,” and although close relationship existed 
between decedent and family of person alleging loco parentis relation- 
ship, member prior to enlistment was self-supporting and lived where 
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DEFENSE DEPARTMENT 

Teachers employed in overseas area 

Leaves of absence 

Grant of leave without pay (LWOP) for approximately one year to 
overseas school teachers to return to U.S. to study in aceredited college 
or university in furtherance of their professional growth may be author- 
ized under 5 U.S.C. 5728, if requirements of statute for completion of 
prescribed tours of duty and execution of renewal agreements are com- 
plied with, and Govt. may assume expense of household effects storage 
for period of LWOP pursuant to 5 U.S.C. 5726, upon determination 
storage is in public interest or is appropriate for reasons of economy, 
with provision for recoupment of expenses paid should teacher fail 
to return to overseas post upon expiration of LWOP, and may pay cost 
of round-trip travel for teachers and their dependents under authority 
in 5 U.S.C. 5728, providing for taking of leave 

DEPARTMENTS AND ESTABLISHMENTS 

Administrative determinations. (See Administrative Determinations) 
Regulations, (See Regulations) 
Services between 

Educational programs 


Financing of contract by Veterans Admin. (VA) for hospital admin- 
istrators interagency institute with nongovernmental facility in Dist. 
of Columbia, cost to be shared by other Federal agency members of 
Interagency Committee, is precluded by sec. 307 of Pub. L. 90-550, which 
prohibits use of monies appropriated in act to finance Interdepartmental 
Boards, Commissions, Councils, Committees, or similar group activities 
that otherwise would be financed under 31 U.S.C. 691, nor may authority 
in sec. 601 of Economy Act be used to provide training, as some of 
agencies of Committee are not enumerated in act. However, interagency 
arrangement under training act (5 U.S.C. 4101-4118) that would provide 
more effective or economical training would warrant VA contracting 
for nongovernmental training facilities 
Territories and possessions, (See Territories and Possessions) 

DISBURSING OFFICERS 
Lack of due care, etc. 
Unfamiliarity with procedure 


An accountable officer of uniformed services who authorized per diem 
payments to members furnished quarters and subsistence on basis of 
retroactive amendment that deleted provision for group travel and unit 
movement from temporary duty orders failed to exercise due care re- 
quired by 31 U.S.C. 82a-2 for entitlement to relief. Disbursing officer’s 
reliance on assurance from higher headquarters that unit movement 
was not involved and that members were entitled to per diem, and his 
failure to either follow administrative procedures based on Comptroller 
General decisions to effect that members may not be paid per diem when 
furnished quarters and subsistence, or to submit doubtful claims to 
U.S. GAO for settlement, is not due care contemplated by statute 


410-893 O - 71 - 65 





998 INDEX DIGEST 


DISCHARGES AND DISMISSALS 

Military personnel 

Discharge effect 

Reenlistment bonus 

Payment of variable reenlistment bonus authorized in 37 U.S.C. 308(g) 
to Navy petty officer discharged pursuant to 10 U.S.C. 6295 on Nov. 4, 
1968, 3 months prior to expiration of enlishment, who on Nov. 5, 1968, 
reenlisted in rating of hospital corpsman, is not precluded by removal 
of rating from list of critical military skills effective Jan. 1, 1969, and 
prohibition effective Sept. 1, 1968, against payment of bonus incident to 
an early discharge for purpose of immediate reenlistment. Sec. 6295 
discharge is considered to be same as discharge issued at expiration of 
term of service, except for nonentitlement to pay and allowances for 
period not served, and reenlistment, whether immediate or otherwise, 
is, therefore, separate contract and obligation, and discharge and re- 
enlistment of member occurring prior to Jan. 1, 1969, he is entitled to 
variable reenlistment bonus 


DISTRICT OF COLUMBIA 

Leases, concessions, rental agreements, etc. 

Prior appropriation necessity 

Veterans Admin. (VA) in contracting for Hospital Administrators 
Institutes in nongovernmental facilities located in Dist. of Columbia 
(D.C.) may not have contractor procure room accommodations in D.C. 
for live-in-participants attending Institutes, 40 U.S.C. 34 restricting 
rental of space in D.O. for purposes of Govt., in absence of express 
appropriation. VA appropriations do not provide for rental of space in 
D.C. and VA may not avoid leasing restriction by inclusion of cost reim- 
bursement type provision in contract. However, hotel services and 
facilities outside D.C. may be procured as necessary training expenses 
and furnished in kind to trainees in travel status, and appropriate re- 
duction made in per diem payable 

Incident to Veterans Admin. contract for Interagency Hospital Ad- 
ministrators Institutes in nongovernmental facilities in Dist. of Colum- 
bia, room accommodations other than in District may be procured and 
furnished on reimbursable basis to officers of military departments whose 
official duty station is Washington metropolitan area, as appropriations 
chargeable with expenditures provide funds for training expenses of 
members of military services and commissioned officers of Public Health 


Reorganization Plan No. 3 of 1967 

Implementation 

The language in Reorganization Plan No. 3 of 1967 concerning Dis- 
trict of Columbia to effect that “There are hereby established in the 
Corporation so many agencies and offices * * * as the Commissioner 
shall from time to time determine” indicates no specific time limits 
apply to Commissioner’s implementation of Plan 

Pursuant to 5 U.S.C. 904(4), any Dist. of Columbia reorganization 
plan proposed under Reorganization Plan No. 3 of 1967, when submitted 
to Congress for approval must provide for transfer of unexpended bal- 
ances, and upon transfer funds may only be used for purposes for which 
appropriation was originally made. Strict application of restriction to 
both partially and completely transferred functions, will avoid any 
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DISTRICT OF COLUMBIA—Continued 
Reorganization Plan No. 3 of 1967—Continued 
Implementation—Continued 
augmentation of appropriation account, or violation of sec. 3 of Dist. 
of Columbia Appropriation Act, 1970. Sec. 904(4) requirements also 
apply to funds appropriated in 1970 act for General Operating Px- 
penses Account, notwithstanding funds appropriated derived from des- 
ignated sources, for upon appropriation segregation of special funds no 
longer was maintained 
DOCUMENTS 
Incorporation by reference. (See Contracts, incorporation of terms by 
reference) 
DONATIONS 
Legality 
Authority requirement 
Funds received by Veterans Admin. physician from university whose 
medical school is affiliated with VA hospital employing physician, to 
permit him to undertake university business while in travel status, 
which funds are in addition to travel and per diem authorized to con- 
duct Govt. business for entire period of medical meeting, seminar, etc., 
may not be retained by physician, and under rule that employee is re- 
garded as having received contribution on behalf of Govt., amount of 
contribution is for deposit into Treasury as miscellaneous receipts, 
unless employing agency has statutory authority to accept gifts, thus 
avoiding unlawful augmentation of appropriations 
EDUCATION 
Legal 
Prohibition 
Tuition charges for legal education of ROTC cadets enrolled during 
academic year 1968-1969 under 10 U.S.C. 2107, fall within prohibition 
in sec. 517 of Dept. of Defense Appropriation Act for 1969 and, there- 
fore, payment of charges is precluded, even though prohibition and its 
implementing regulation, par. 22-900 of Armed Services Procurement 
Reg., were approved after cadets were enrolled. Restriction against pay- 
ment of tuition fees for legal training first appeared in DOD Appro- 
priation Act for fiscal year 1953, and exclusion in that act of students 
in ROTC units was removed in 1954 act, and authority in 10 U.S.C. 
2107(c) to pay expenses of ROTC cadets eligible to participate in edu- 
cational assistance programs does not exempt cadets from legal train- 
ing restriction contained in annual DOD appropriation acts, including 


Reserve Officers’ Training Corps 
Programs at educational institutions. (See Military Personnel, 
Reserve Officers’ Training Corps, programs at educational insti- 
tutions) 
Teachers overseas 
Return to United States for study 
Grant of leave without pay (LWOP) for approximately one year to 
overseas school teachers to return to U.S. to study in accredited college 
or university in furtherance of their professional growth may be au- 
thorized under 5 U.S.C. 5728, if requirements of statute for completion 
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EDUCATION—Continued 
Teachers overseas—Continued 
Return to United States for study—Continued 
of prescribed tours of duty and execution of renewal agreements are 
complied with, and Govt. may assume expense of household effects 
storage for period of LWOP pursuant to 5 U.S.C. 5726, upon determi- 
nation storage is in public interest or is appropriate for reasons of 
economy, with provision for recoupment of expenses paid should teacher 
fail to return to overseas post upon expiration of LWOP, and may pay 
cost of round-trip travel for teachers and their dependents under au- 
thority in 5 U.S.C. 5728, providing for taking of leave 
EQUAL EMPLOYMENT OPPORTUNITY 
Contract provision. (See Contracts, labor stipulations, nondiscrimi- 
nation) 
EVIDENCE 
Substantial new evidence rule 
Military matters 
Late receipt of retirement orders 


Late receipt by enlisted member of uniformed services of retirement 
orders that placed him on Temporary Disability Retired List provided 
no basis for revocation and reissuance of retirement orders under sub- 
stantial new evidence rule, as late receipt of orders did not prevent 
retirement of member from becoming effective on day following receipt 
of orders. Therefore, member continued on active duty until delivery of 
orders, and pursuant to sec. 514 of Career Compensation Act of 1949, 
is entitled to active duty pay and allowances from July 17, 1969, effec- 
tive retirement date stated in initial orders, to and including July 24, 
1969, date member received notice of orders, and to retired pay from 
July 25, 1969, date member’s retirement became effective, to and includ- 
ing Aug. 14, 1969, date he was released from active duty under new 
orders mistakenly issued 
Sufficiency 

Unsupported statements 


Notwithstanding absence of adequate documentation to support that 
corporate bidder awarded three star route contracts was “actually 
engaged in business within the county in which part of the route lies or 
in an adjoining county” as required by 39 U.S.C. 6420, in view of com- 
plex problems encountered in qualifying corporate bidder, contracts 
may be completed. Award of one contract was not without foundation 
as contractor established business that subjected it to State laws and 
jurisdiction within rule stated in 35 Comp. Gen. 411. However, other 
contracts having been awarded on basis of postmaster certification 
and undocumented evidence, criteria for meeting “actually engaged 
in business” requirements should be established, and contracting officers 
informed personal certifications do not qualify corporation to bid on 
star route contracts. 
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FAMILY ALLOWANCES 
Separation 
Necessitated by military duties requirement 


Bnlisted man serving overseas on “all others” tour that entitled 
him to family separation allowances, type I and type II under 37 U.S.C. 
427, when divorced and ordered to pay alimony and to support former 
wife and minor child in her custody and remarried to another service 
member with whom he resides near his overseas station, is not entitled 
on basis of separation from his child to either allowance and any pay- 
ments on basis of their separation should be recovered. Although child 
continues to be member’s dependent, their separation resulted from 
divorce decree granting her custody to mother and not from his mili- 
tary duties, requirement for entitlement to type I allowance, and type II 
allowance is not payable to member as former wife’s household is not 
subject to his management and control 

FEES 
Parking 
Equalization of fees charged in two buildings 


Plan to equalize parking fees of agency employees located in two 
buildings, one a Federal building, the other a leased building, under 
management of commercial parking firm ignores that in proposed 
“single facility” concept, space is principal ingredient of plan and not 
management services, and that parking fees to be collected go beyond 
realistic charge for. management services. Contemplated agreement 
would confer interest in Federal property in contravention of 40 U.S.C. 
303b, which requires that leasing of Federal property shall be for money 
consideration only, and monies so derived deposited into Treasury as 
miscellaneous receipts, and overlooks that in absence of statutory au- 
thority use of Federal property to help finance procurement of private 
services is unauthorized. Therefore, parking equalization plan may not 
be approved 
Physicians 

State license fees 

Reimbursement 


Air Force medical officer, licensed in Texas, who while in residency at 
military hospital in Mississippi is assigned for 6 months to New Orleans 
civilian hospital, may not be reimbursed cost of fees paid in connection 
with reciprocity licensure in State of Louisiana. Statute prescribing 
fees, exempts physicians and surgeons in military service practicing 
in discharge of official duties, and officer while assigned to special med- 
ical training is considered to have been performing military duties, and 
in absence of statutory authority for payment of State fees, appropri- 
ated funds may not be used to impose burden on Govt. in conduct of its 
official business. 

Witnesses 
Administrative proceedings 
“Person’’ defined 


Word “person” as used in 26 U.S.C. 7602, which authorizes issuance 
of summons incident to inquiry into “liability of any person for any 
internal revenue tax,” means, as defined in sec. 7701(a) (1), “an indi- 
vidual, a trust, estate, partnership, association, company or corpora- 
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FEES—Continued 
Witnesses—Continued 
Administrative proceedings—Continued 
“Person” defined—Continued 
tion” and, therefore, when summons is directed to corporation or unin- 
corporated association to compel attendance as witness at hearing 
before internal revenue officer, witness fees and allowances authorized 
in 5 U.S.C. 508(b) for appearances at agency hearings and prescribed 
in 28 U.S.C. 1821, to compensate persons appearing as witnesses, are 
payable directly to business organization and not to individual appear- 
ing on its behalf, as organization incurs same costs to comply with 
summons as does natural person 
FOREIGN GOVERNMENTS 
Contributions to United States personnel 
Reward monies 
Prohibition 
Reward monies which represent value of proceeds derived from sale 
of contraband articles seized by Republic of Colombia acting upon infor- 
mation furnished by Air Force officer while temporarily attached to 
Colombian Air Force for training purposes are payable not to officer but 
to U.S. pursuant to principle of law that earnings of employee in excess 
of regular compensation gained in course of, or in connection with, 
his service belong to employer, and monies should be covered into 
Treasury. Even if U.S. were not entitled to reward, its acceptance by 
officer is precluded, absent congressional consent, by Art. 1, Sec. 9, Cl. 8 
of U.S. Constitution, which prohibits acceptance by public officers of 
presents, Emoluments, Office, or Title, “of any kind whatever,” from 
foreign State, and reward constitutes “Hmolument” 
FORMS 
Standard forms 
33 
“In compliance with above” effect 


When bidder fails to return with bid all documents attached to invi- 
tation, bid if submitted in form that acceptance of it creates valid and 
binding contract will require bidder to perform in accordance with all 
material terms and conditions of invitation. Therefore, notwithstand- 
ing failure of low bidder to return some of documents attached to 
invitation for janitorial services that concerned where, when, and in 
what manner services were to be performed, low bid may be considered 
responsive. Standard form 88 on which bid was submitted contained 
in “offer” provision, phrase “in compliance with the above,” a phrase 
that operated to incorporate by reference all invitation documents and, 
therefore, award to low bidder will bind him to perform in full accord 
with conditions of referenced documents. Overrules any prior inconsist- 
ent ee ee 
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FUNDS 

Appropriated. (See Appropriations) 
Balance of Payments Program 

Failure to utilize 

Although procurement of steel towers for installation as part of com- 
munication system in West Germany was not subject to Buy American 
Act, as procurements for use outside U.S. are exempt from restrictions 
of act, and, therefore, bids of low Oanadian bidder—sponsored by 
Canadian Commercial Corp.—and domestic bidder whose bid exceeded 
foreign bid by more than 50 percent properly were evaluated on equal 
competitive basis and award made to low, responsible bidder, procure- 
ment should have been made subject to Balance of Payments Program. 
However, as provisions of Program were inadvertently omitted from in- 
vitation, contracting officer had not referred domestic bid that exceeded 
foreign bid by more than 50 percent to higher authority for approval 
as required, and absent certainty of approval, cancellation of award 
made in good faith would not be in best interests of Govt_ 

Offset credits under barter agreements 

Foreign source items purchased in United Kingdom for use overseas 
that are offered in proposal submitted on barter basis pursuant to Pub. 
L, 806, 80th Cong., which authorizes disposal of surplus agricultural 
commodities overseas, properly were subject to 50 percent Balance of 
Payments Program evaluation factor upon determination offset credits 
provided under barter agreements between U.S. and United Kingdom 
were not available for application, that insufficient dollar savings did 
not warrant payment of balance of payments penalty, and that balance 
of payments impact would be adverse. Application of offset credits is not 
mandatory, nor is application of balance of payments procedure auto- 
matically waived when offsets are available.___...............--.... 

Elementary principle of competitive procurement that awards are 
to be determined according to rules set out in solicitation rather than 
on basis of oral statements of procurement officials to individuals is for 
application when proponent offering foreign components under Pub. L. 
806, 80th Cong., which authorizes disposal by barter of agricultural com- 
modities for use outside U.S., is orally informed that barter offset 
credits would be available to preclude application of 50 percent bal- 
ance of payments factor in evaluation of foreign supplies offered in 
its barter proposal. If information was considered essential by contract- 
ing agency, or lack of such information would be prejudicial, it should 
have been furnished to all prospective offerors_..._................ oi 

Restrictions 

Bid evaluation. (See Bids, Buy American Act, evaluation, Balance 
of Payments Program restrictions) 

Federal grants, etc., to other than States 

Labor stipulations in contracts 

Funds withheld from federally aided or financed construction contracts 
to which U.S. is not party for wage underpayments that normally would 
be distributed by States or other recipients who are parties to con- 
tracts and have primary responsibility for administration of labor stipu- 


lations of contracts, but for fact that workers cannot be located, should 
not be transmitted to U.S. GAO as Federal aid labor standard statutes do 
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FUNDS—Continued 
Federal grants, etc., to other than States—Continued 

Labor stipulations in contracts—Continued 
not confer on GAO authority similar to that contained in Davis-Bacon 
Act and Work Hours Act of 1962, to make direct payments to laborers 
and mechanics from withheld contract earnings as restitution for wage 
underpayments. However, claims for undistributed holdings which can- 
not be settled administratively may be submitted to GAO Claims Division. 
ee I Be TO iscsi iectennsiin win eiaicaneglentontectinmmnimlinnenise 
Miscellaneous receipts. (See Miscellaneous Receipts) 
Nonappropriated 

Civilian employee activities 

Transportation request use 


Use of Govt. transportation requests, Standard Form 1169, by Army 
and Air Force Exchange Service—nonappropriated fund activity, even 
though considered Govt. instrumentality for some purposes, as appro- 
priated funds are not made available for its operations—in order to 
procure air transportation for civilian employees and avoid payment of 
5-percent tax imposed by 26 U.S.C. 4261, may not be approved. Travel of 
Exchange employees concerned with recreation, welfare, and morale of 
members of uniformed services is not travel for account of U.S., nor on 
official business, two prerequisites in GAO Policy and Procedures Man- 
ual for Guidance of Federal Agencies, Title 5, sec. 2000, for use of Govt. 
Transportation Requests to procure passenger transportation_.__.......- 
GENERAL ACCOUNTING OFFICE 
Jurisdiction 

Contracts 

Awards 
Finality of determinations 


In recommending termination of purported contract that had been 
awarded to bidder permitted to correct its bid price because it had been 
erroneously computed on estimated requirements 24 times Govt.’s true 
estimate and mistake may have affected amount bid, and that cor- 
rection was tantamount to submission of second bid, U.S. GAO did not 
exceed its review authority. Standard of review pursuant to Wunderlich 
Act (41 U.S.C. 321, 322) applies to contract disputes and not to mistakes 
in bid, and finality of administrative determination does not apply to 
questions of law. For years GAO decided all questions concerning cor- 
rections of bid mistakes, and even with delegation of such authority, 
Comptroller General is not deprived of right to question administrative 
determinations, nor bidder of right to request his decision..........-~- 

Bidders’ qualifications 


Determination by contracting officer that low bidder, small business 
concern, is nonresponsible for lack of tenacity and perseverance within 
meaning of par. 1-908.1(iii) of Armed Services Procurement Reg. 
(ASPR), which was based on negative preaward survey of prior per- 
formance and preparation for award under current solicitation, is for 
consideration by U.S. GAO on merits, notwithstanding Small Business 
Admin. to whom determination was submitted did net appeal determina- 
tion to Head of Procuring Activity within 5 days prescribed in par. 
1-705.4(c) (vi) of ASPR, because although provision was revised to 
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GENERAL ACCOUNTING OFFICE—Continued 
Jurisdiction—Continued 
Contracts—Continued 

Bidders’ qualifications—Continued 
impose further restrictions and safeguards upon use of “perseverance or 
tenacity” exception to Certificate of Competency procedure, existing bid 
protest procedures remain unaffected 

Specification evaluation 


Administrative choice of one of two possible methods of producing 
plastic weathershields for gun mounts authorized to be procured by ne- 
gotiation under 10 U.S.O. 2304(a) (10), as item was impracticable 
to obtain by competition, is not subject to legal objection, absent evidence 
contracting agency acted arbitrarily in determining that lay-up over foam 
concept selected was feasible and practical. On issues of technical nature, 
U.S. GAO must rely on judgment of contracting officials possessing ex- 
pertise GAO lacks—officials who have responsibility of drafting specifi- 
cations that are adequate to meet minimum needs of Govt. Therefore, 
in dispute concerning technical aspects of methods selected to produce 
weathershield—method widely used in industry for several years—ad- 
ministrative position is upheld... .ndqcnqqcmn cer naricinsenwnternnee anne 


Void v. voidable 


Where proposed concession contract reported to Congress 60 days be- 
fore award pursuant to 16 U.S.C. 17b-1 is modified, contract as ex- 
ecuted by National Park Service, Dept. of Interior, is not one reported 
to Congress and, therefore, requirement for reporting proposed conces- 
sion contract “in detail” 60 days before contract is awarded was not met. 


However, statute omitting to set forth consequences resulting from failure 
to comply with requirement, the contract awarded is voidable at option 
of Govt., option that is within discretion of Secretary of Interior to ex- 
ercise, U.S. GAO taking action only when contract is considered void, not 
voidable 


Labor stipulations 
Equal employment opportunity programs 

Duty imposed on U.S. GAO to audit all expenditures of appropriated 
funds involving determination of legality of expenditures, includes de- 
termination of legality of contracts obligating Govt. to payment of ap- 
propriated funds, and authority to render decisions prior to actions in- 
volving expenditures of appropriated funds has been exercised by GAO 
whenever any question of legality of proposed action has been raised, 
whether by agency head, or by complaint of interested party, or by infor- 
mation acquired in course of other than audit operations, and in passing 
upon legality of expenditures of appropriated funds for Federal or fed- 
erally assisted construction programs, propriety of conditions imposed by 
revised “Philadelphia Plan” will be for consideration. But see Oontrac- 
tors Assn. of Hastern Penna., et al. v. Secy. of Labor, et ai., Civil Action 


Subcontracts 

Although generally contracting practices and procedures employed 
by prime contractors in award of subcontracts are not subject to statu- 
tory and regulatory requirements which govern contract procurement 
by U.8., in view of clause in contract for operation of ammunition plant 
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GENERAL ACCOUNTING OFFICE—Continued 
Jurisdiction—Continued 
Subcontracts—Continued 
that provided for Govt. approval prior to award of subcontract, U.S. 
GAO reviewed cancellation of two Requests for Quotations (RFQ) and 
issuance of third solicitation by prime contractor, and even though criti- 
cizing failure to notify protesting subcontractor of rejection of its bid 
under first RFQ because of negative Govt. preaward survey and its er- 
roneous use to exclude subcontractor from participating in second RFQ, 
concluded negotiations under third solicitation based on required revised 
specifications were not prejudicial to protestant 
GRANTS 
To other than States. (See Funds, Federal grants, etc., to other than 
States) 
To States. (See States, Federal aid, grants, etc. ) 
GRATUITIES 
Reenlistment bonus 
Critical military skills 
Early discharge from enlistment 


Payment of variable reenlistment bonus authorized in 87 U.S.C. 808 
(g) to Navy petty officer discharged pursuant to 10 U.S.C. 6295 on Nov. 
4, 1968, 3 months prior to expiration of enlistment, who on Nov. 5, 1968, re- 
enlisted in rating of hospital corpsman, is not precluded by removal of 
rating from list of critical military skills effective Jan. 1, 1969, and 
prohibition effective Sept. 1, 1968, against payment of bonus incident 
to an early discharge for purpose of immediate reenlistment. Sec. 6295 
discharge is considered to be same as discharge issued at expiration of 
term of service, except for nonentitlement to pay and allowances for pe- 
riod not served, and reenlistment, whether immediate or otherwise, is, 
therefore, separate contract and obligation, and discharge and reenlist- 
ment of member occurring prior to Jan. 1, 1969, he is entitled to variable 
reenlistment bonus 

Lost time periods 
Effect on payment entitlement 


Payment of third annual installment of variable reenlistment bonus 
provided by 37 U.S.C. 308(g) to member who subsequent to reenlistment 
on Mar. 2, 1967, for 6-year period lost 401 days of service in 2 years should 
be withheld until member actually performs service sufficient to count as 
2 years toward completion of reenlistment period. Authority to pay equal 
yearly installments of variable reenlistment bonus to members having 
critical skill, contemplates that year of service in enlistment period will 
be completed before next installment is paid. Reenlistment bonus and 
variable reenlistment bonus are reenlistment inducements and, therefore, 
to pay variable reenlistment bonus to member who had been AWOL for 
substantial part of payment year would be inconsistent with basis for 
which bonus was authorized 

Training leading to a commission 
Reenlistment prior to approval of training 

Bligibility criteria established in par. 74(2) of Bur. of Naval Per- 
sonnel Instruction 1133.18B, dated Dec. 1968, to effect that petty 
officers who reenlist to ‘meet minimum service requirements for Navy 
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GRATUITIES—Continued 
Reenlistment bonus—Continued 
Critical military skills—Continued 
Training leading to a commission—Continued 
Reenlistment prior to approval of training—Continued 
Enlisted Scientific Education Program (NESEP) or for other programs 
leading to commissioned status are not eligible for variable reenlistment 
bonus authorized pursuant to 37 U.S.C. 308(g), does not preclude addi- 
tional eligibility requirement in par. 7d(2), deferring payment of bonus 
to members who reenlist subsequent to applying for NESEP training, 
pending results of their application, and providing for payment only to 
members not selected for training, as subsection is in accord with par. 
V.A. 6 of Dept. of Defense Instruction No. 1304.13, which implements 37 

















Erroneous payments 
De facto rule 


Additional or special pay authorized for members of uniformed services 
payable only upon compliance with statutory and regulatory provisions, 
de facto rule which permits retention of erroneous payments of pay and 
allowances received in good faith by member while in de facto status may 
not be extended to erroneous payments of reenlistment bonus and vari- 
able reenlistment bonus. Member who prior to discharge preceding re- 
enlistment was erroneously advanced to Specialist Six, promotion sub- 
sequently corrected, was not serving in grade E-6 when discharged and, 
therefore, payments of reenlistment bonus and variable reenlistment 
bonus computed on basis of pay grade E-6 were made contrary to re- 
quirements of 37 U.S.C. 308 (a) and (g), and overpayments of additional 
pay may not be waived under de facto rule 

Extension of enlistment 

Simultaneously with acceptance of Reserve officer appointment 

Regular Army enlisted man who prior to expiration of term of serv- 
ice is discharged in order to reenlist next day and under orders dated 
same day is discharged from enlisted status and appointed as Reserve offi- 
cer and assigned to active duty to which he is to report shortly thereafter, 
is not entitled to reenlistment bonus provided in 37 U.S.C. 308. Discharge, 
reenlistment, and reporting for active duty as officer was substantially 
simultaneous transaction, and as officer had no enlistment in effect to 
complete if active duty as officer was terminated, Govt. received no bene- 
fit from reenlistment that had not been entered into with bona fide inten- 
tion of serving thereunder for any substantial period, and, therefore, pay- 
ment of bonus may not be authorized 
Six months’ death 

Conflicting claims 

Parents and person in loco parentis 


Six months’ death gratuity authorized in 10 U.S.C. 1477 that is payable 
incident to death of enlisted member of uniformed services and which 
is claimed by decedent’s natural father and cousin designated to re- 
ceive gratuity who is claiming loco parentis relationship—one in which 
parental obligations are assumed without legal adoption—may not be paid 
to either claimant, absent more conclusive evidence or judicial determi- 
nation of entitlement. Evidence presented by both claimants is in con- 
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GRATUITIES—Continued 
Six months’ death—Continued 
Conflicting claims—Continued 
Parents and person in loco parentis—Continued 


flict, as are numerous court decisions respecting determination of term “in 
loco parentis,”’ and although close relationship existed between decedent 
and family of person alleging loco parentis relationship, member prior to 
enlistment was self-supporting and lived where he chose 

Divorce 

Invalid 

Legal status of spouse of an officer of uniformed services who had been 
granted divorce by State of Nevada that was not recognized by wife’s 
matrimonial domicile, State of N. Carolina, in court proceedings in which 
she was also granted support and custody of child born of marriage, and 
at which husband was present and consented to decree, remained that 
of officer’s wife. Therefore, upon death of officer, wife having maintained 
her status as lawful spouse is entitled to payment of 6 months’ death 
gratuity, and fact that officer had consented to decree of N. Carolina 
court is assurance Govt. will receive good acquittance by payment of gra- 
tuity to deceased officer’s widow 

GUAM 

Employees of the Federal Government 

Registration to vote effect 


Registering to vote in Guam does not deprive civilian employee of 
benefits prescribed for overseas service where neither acts involved nor 
their legislative histories indicate intent that employee be denied entitled 
benefits because of registration. Therefore, termination of employee’s en- 
titlement to non-foreign post differential authorized in 5 U.S.C. 5941 
(a) (2) and E.O. No. 10,000 as recruitment incentive; to home leave pro- 
vided in 5 U.S.C. 6305(a) after 24 months of continuous service outside 
U.S.; to up to 45 days accumulation of unused leave under 5 U.S.C. 
6304(b) ; travel time without charge to leave under 5 U.S.C. 6303(d) ; 
and to payment of travel and transportation expenses pursuant to 5 
U.S.C. 5728(a), incident to vacation leave to “place of actual residence” 
established at time of employee’s appointment or travel overseas, is not 


HAWAII 

Taxes 

Car rentals 

Government liability 

Hawaii General Excise Tax imposed on motor vehicle rental agency, 
which although in nature of sales or gross receipts tax levied on lessor 
is by tradition, custom, and usage passed on to lessee as separate item 
in billing and added to rental price of vehicle, is not tax within scope 
of exemption contained in sec. 237-25(a)(3) of Hawaii Revised Stat- 
utes pertaining to sale of vehicles to U.S. and Federal Govt. is liable 
to lessor of cars for excise tax unless rental agreement provides other- 
wise. Determination of U.S. liability to pay State sales tax depends on 
whether incidence of tax is on the vendor or vendee, and when imposed 
on vendor, U.S. under its constitutional prerogative is not immune from 
liability unless expressly-exempt_ 
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HOLIDAYS 
Created by Executive order 
Inspectional services 
Reimbursement 


Establishments that received meat and poultry inspection services on 
Friday, Dec. 26, 1969, declared holiday by Executive order, notwith- 
standing inadequacy of notice concerning holiday status of 26th, may 
not be relieved of obligation imposed by 21 U.S.C. 468 and 7 U.S.C. 394, 
to reimburse Dept. of Agriculture for holiday pay received by inspec- 
tion employees at premium rates prescribed in 5 U.S.C. 5541-5549, as 
there is no indication in legislative histories of Poultry Products In- 
spection Act and Meat Inspection Act of intent to shift holiday and 
overtime costs from industry to Govt., otherwise responsible for op- 
eration of inspection services, and, furthermore, no appropriated funds 
are available to pay cost of overtime and holiday work 

HUSBAND AND WIFE 
Divorce 
Validity 
Foreign 


Legal status of spouse of an officer of uniformed services who had 
been granted divorce by State of Nevada that was not recognized by 
wife’s matrimonial domicile, State of N. Carolina, in court proceedings 
in which she was also granted support and custody of child born of 
marriage, and at which husband was present and consented to decree, 
remained that of officer’s wife. Therefore, upon death of officer, wife 
having maintained her status as lawful spouse is entitled to payment 
of 6 months’ death gratuity, and fact that officer had consented to decree 
of N. Carolina court is assurance Govt. will receive good acquittance by 
payment of gratuity to deceased officer’s widow 

Although 47 Comp. Gen. 286 held that because of uncertainty of 
sec. 250 of New York State Domestic Relations Laws concerning foreign 
divorces, after Sept. 1, 1967, effective date of sec. 250, Rosenstiel v. 
Rosenstiel, 16 N.Y. 2d 64, 209 N.E. 2d 709, would no longer be viewed 
as constituting judicial determination of Mexican divorce for pur- 
poses of payment of quarters allowances, on basis that in Rose v. Rose 
and Kakarapis v. Kakarapis, lower New York courts subsequent to en- 
actment of sec. 250, followed Rosenstiel case in upholding validity of 
bilateral Mexican divorce, these decisions will be accepted as authori- 
tative judicial determinations that Rosenstiel case is for application in 
determining validity of Mexican divorces obtained in like situations 
both before and after Sept. 1, 1967. 47 Comp. Gen. 286, modified 

INSANE AND INCOMPETENTS 
Military personnel 
Hospitalization, etc., in veterans facilities 
Retired pay disposition 

Temporary suspension of determination in 47 Comp. Gen. 25 to follow 
Berkey v. U.S., 176 Ct. Cl. 1, holding that retired pay withheld under 
38 U.S.C. 3208(a) (1) from incompetent veteran who died while receiv- 
ing care in Veterans Admin. Hospital is payable to “immediate family” 
of deceased veteran, to await outcome of similar legal issue in Lorimer 
case, USDC CA No. 206-67, respecting persons considered eligible to 
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INSANE AND INCOMPETENTS—Continued Page 

Military personnel—Continued 

Hospitalization, etc., in veterans facilities—Continued 

Retired pay disposition—Continued 

receive payment, is removed, court in Lorimer case viewing Berkey 
case as not applicable to relatives more remotely related to decedent 
than wife, children, or dependent parents, and distribution of with- 
held retired pay may now be made on basis of Berkey case to persons 
referenced in Lorimer case. 40 Comp. Gen. 666; 43 id. 39; 47 id. 25, 
mOGnOeS 650s ik lies calei saci la eos 315 

Retired pay waived under 38 U.S.C. 3105 in favor of disability com- 
pensation by incompetent veteran although no longer considered for- 
feited pursuant to 38 U.S.C. 3203(b) (1) upon veteran’s death while 
receiving care in Veterans Admin. Hospital in view of Berkey v. U.S., 
176 Ct. Cl. 1, is not payable to brother, half brother and half sister of 
decedent who had been domiciled in Illinois, as Berkey case is not 
considered applicable to relatives more remotely related to decedent 
veteran than wife, children, or dependent parents. However, retired 
pay that was not subject to withholding pursuant to 10 U.S.C. 2771 
may be paid to claimants, rules of descent and distribution in State of 
Illinois making no distinction between whole and half blood brothers 
a ae Al etal a aia 315 

INTERSTATE COMMERCE COMMISSION 

Jurisdiction 

Alaska Railroad 


Although Alaska Railroad, a Govt-owned facility operated by Dept. 
of Transportation under authority delegated by President, is not regu- 
lated by Interstate Commerce Commission, it is subject to certain pro- 
visions of Interstate Commerce Act pursuant to sec. 3(a) of E.O. 
No. 11107, Apr. 25, 1963, and functions as common carrier. However, 
disputed transportation claims that are more than 3 years old will be 
viewed as not subject to 3-year statute of limitations against considera- 
tion of claims by U.S..GAO because of limited number of claims in- 
volved and fact that payment has been made by Railroad to connecting 
carriers for their share of revenue, but, future claims for transporta- 
tion services should be timely filed__...-..___......-----_------------ 768 

JUSTICE DEPARTMENT 
Law enforcement 
Discretionary grants-in-aid 


Reservation in sec. 306 of title I of Omnibus Crime Control and Safe 
Streets Act of 1968 of 15 percent of funds appropriated to Law Enforce- 
ment Admin., Dept. of Justice, for purpose of making discretionary 
grants in aid of law enforcement programs is interpreted to permit 
grants to units of general local government as well as State planning 
agencies on basis that language of section is not precise and that ref- 
erence to only detailed legislative history of section contained in Senate 
floor debates evidences intent to authorize direct grants to units of 
local government, and this fact is more relevant factor of persuasive- 


ness in interpretation of sec. 306 than fact that legislation originated in 
House 





INDEX DIGEST 


LEASES 
District of Columbia. (Sce District of Columbia, leases, concessions, 
rental agreements, etc.) 
Parking space 
Appropriations, (See Appropriations, availability, parking space) 
Status 
Plan to equalize parking fees of agency employees located in two 
buildings, one a Federal building, the other a leased building, under 
management of commercial parking firm ignores that in proposed 
“single facility’ concept, space is principal ingredient of plan and not 
management services, and that parking fees to be collected go beyond 
realistic charge for management services. Contemplated agreement 
would confer interest in Federal property in contravention of 40 U.S.C. 
308b, which requires that leasing of Federal property shall be for money 
consideration only, and monies so derived deposited into Treasury as 
miscellaneous receipts, and overlooks that in absence of statutory 
authority use of Federal property to help finance procurement of private 
services is unauthorized. Therefore, parking equalization plan may not 
be approved 


Repairs and improvements 

Government’s obligation 

The repair of window breakage by vandals and otherwise in building 
occupied as post office under 30-year lease that exempted lessee, Govt., 
from liability to repair damages caused by “acts of a stranger” is re- 
sponsibility of lessor, even if lease does not ‘provide affirmatively that 
lessor shall be liable for such repairs. On basis of absence of “Federal 
law” on issue, conflict in State court decisions as to legal liability of 
lessee, length of lease term, purpose for which premises were leased and 
lease provisions relating to repairs, exceptions to Govt.’s liability for 
repairs should be strictly applied and Govt. as lessee exempted from 
liability to make repairs, except for breakage not caused by vandalism-_- 

LEAVES OF ABSENCE 

Adjustments 

Transfers between different leave systems 


Employee who prior to ruling in 48 Comp. Gen. 212, dated Oct. 18, 
1968, transferred to different leave system to which he was allowed to 
transfer only part of his annual leave is entitled to transfer of any un- 
transferred leave with corresponding adjustment in his leave ceiling, 
which is to be determined in accordance with Oct. 18, 1968, decision, 
or to receive lump-sum payment for untransferred leave at time he is 
separated from service, subject to applicable statutory regulations__-_- 


Administrative leave 

Activity in the public interest 

When Federal employee who as member of Reserve component of 
Armed Forces or National Guard performs law enforcement services 
for State or Dist. of Columbia exhausts 22 days of additional leave 
provided under sec. 5 U.S.C. 6323(c), he may not be granted administra- 
tive leave. Discretionary authority of agency heads to excuse em- 
ployees when absent without charge to leave may not be used to increase 
number of days employee is excused to participate in Reserve and Na- 
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LEAVES OF ABSENCE—Continued 

Administrative leave—Continued 

Activity in the public interest—Continued 
tional Guard duty. Therefore, employee who has exhausted sec. 6323(c) 
leave may not be further excused from duty without loss of pay or 
charge to leave for performing military duty 

Where National Guard is used to alleviate results of disaster main- 
tenance of law and order is prime function of military duties assigned 
and duties are within contemplation of term “military aid to enforce 
the law.” Acceptable evidence of performance of such duty by Federal 
employees as members of Reserve component of Armed Forces or Na- 
tional Guard under 5 U.S.C. 6323(c) would be military orders issued 
by competent authority, or statement by commanding officer showing 
authority, extent, and nature of service, Administrative leave may not 
be granted should additional 22 days of military leave provided by 5 
U.S.C. 6823(c) become exhausted, or to avoid applying pay adjustment 
provisions of 5 U.S.C. 5519 
Annual 

Accrual 

Maximum limitation 
Forfeiture by operation of law 


National Guard technician who on Jan. 1, 1969, became Federal em- 
ployee as authorized by Pub- L. 90-486, is entitled to have all annual 
and sick leave to his credit prior to conversion of position to Federal 
status credited to him in his Federal position, as leave earned as tech- 
nician, became subject to provisions of 5 U.S.C. 6801 et seq., effective 
Jan. 1, 1969, pursuant to sec. 3(d) of act. However, annual leave to em- 
ployee’s credit in excess of 240 hours limitation prescribed by 5 U.S.C. 
6304, that he did not use between Jan. 1, 1969, and close of 1968 leave 
act—Jan. 11, 1969—was forfeited by operation of law 

Transfers 

Different leave system 

When employee who carried his leave credit with him upon transfer 

to position under another leave system returns to position subject to 


leave system in which transferred leave was earned, retransfer may be 
regarded as separation for lump-sum leave payment purposes and em- 
ployee compensated for annual leave, subject to such limitations as are 
applicable to position from which he transfers, which is rule applicable 
to transfers from position subject to annual leave system to position 
that has no system to which annual leave can be transferred, and sec. 
630.501(d) of Civil Service Regs. may be discontinued 

Entitlement of Federal employees to additional lump-sum payment 
for annual leave they were not permitted to transfer either in part or 


not at all from one leave system to another upon transferring positions 
is for determination on individual case basis and any claim for payment 


may be transmitted to U.S. GAO for consideration and direct 
settlement 
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LEAVES OF ABSENCE—Continued 


Civilians on military duty 
Civil disorders 


Adjustments of civilian compensation, retirement, tax, and 
insurance 


In implementing 5 U.S.C. 5519, providing for crediting amounts re- 
ceived by Federal employee for service in aid of law enforcement as 
member of Reserve component of Armed Forces or National Guard 
under 5 U.S.C. 6323(¢), gross amount of military pay received for day 
on which employee is excused from civilian duty under sec. 6323(c) 
should be deducted from civilian compensation for excused period, but 
military pay received for days on which employee does not receive 
civilian compensation need not be credited against civilian compensa- 
tion received during period of military service. Civilian service retire- 
ment contributions should be computed on basis of civilian compensa- 
tion due employee after military leave has been credited, and any tax 
questions are for determination by Internal Revenue Service____-~---- 

When Federal employee who as member of Reserve component of 
Armed Forces or National Guard performs law enforcement duty pur- 
suant to 5 U.S.C. 6323(c) is unable to furnish documented information 
of military pay received for purpose of determining civilian compensa- 
tion entitlement, military pay information should be obtained from 
military organization. If employee’s civilian compensation cannot be 
adjusted to account for military pay credit before payment is made 
to him, collection of gross amount of military pay may be made by off- 
set against subsequent civilian compensation he receives, or in cash_.-- 

Where military pay of Federal employee who as member of Reserve 
component of Armed Forces or National Guard performs law enforce- 
ment services pursuant to 5 U.S.C. 6323(c) exceeds his civilian com- 
pensation entitlement, employee may retain his daily military pay to 
extent it exceeds civilian compensation for any day or part of day on 
which he is excused from civilian duty, absent requirement for for- 
feiture of military pay in 5 U.S.C. 5519, which provides for crediting 
amounts received for Reserves or National Guard duty. Retirement and 
taxes are for deduction to extent of reduced civilian compensation if 
any, due employee, health and life insurance deductions should be made 
to extent required by Civil Service Regs. when civilian compensation 
due is not sufficient to cover all deductions_._._...._.._._._.--------~-- 

Provision in 5 U.S.C. 5519, for crediting to civilian compensation of 
Federal employee military pay received for performance of law enforce- 
ment services as member of Reserve component of Armed Forces or 
National Guard pursuant to 5 U.S.C. 6823(¢), does not affect employee’s 
entitlement to military pay and, therefore, military organization con- 
cerned has no authority to withhold military pay due employee for pur- 
pose of crediting his civilian compensation without his consent, and also 
Internal Revenue Service rules might require withholding of appropriate 
taxes on basis of employee's entitlement to military pay without regard 
to amount withheld for credit to civilian compensation of employee__-_- 
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LEAVES OF ABSENCE—Continued 
Civilians on military duty—Continued 


Civil disorders—Continued 
Administrative leave 


When Federal employee who as member of Reserve component of 
Armed Forces or National Guard performs law enforcement services for 
State or Dist. of Columbia exhausts 22 days of additional leave provided 
under sec, 5 U.S.C. 6323(c), he may not be granted administrative leave. 
Discretionary authority of agency heads to excuse employees when ab- 
sent without charge to leave may not be used to increase number of 
days employee is excused to participate in Reserve and National Guard 
duty. Therefore, employee who has exhausted sec. 6323(c) leave may 
not be further excused from duty without loss of pay or charge to 
leave for performing military duty 


Appropriation effect 


Military pay credited to civilian compensation of Federal employee 
performing law enforcement service as member of Reserve component 
of Armed Forces or National Guard pursuant to 6323(c) may remain in 
agency appropriation and amounts collected in cash may be deposited 
in appropriation from which employee's civilian compensation was paid_ 

Charging leave in units of hours 

To avoid disparity in benefits for employees who work five 8-hour 
day tours of duty and those who work uncommon tours of duty, leave 
benefits provided in 5 U.S.C. 6323(c), prescribing 22 additional days 
of military leave for civilian employees who as members of Reserve 
component of Armed Forces or National Guard perform law enforcement 
services, should be converted into hours and charged in units of hours 
on same basis as annual and sick leave is charged under chapter 63 
of 5 USS. 


Civilian and military duties on same day 

Federal employee who having performed all duties of his civilian 
position on day he reported for law enforcement duty with National 
Guard unit as provided in 5 U.S.C. 6323(c) for members of National 
Guard, as well as Reserve components of Armed Forces, is entitled 
to receive both civilian compensation and military pay for day. Rule 
that civilian compensation and military pay may not be paid for same 
day because performance of civilian duties is incompatible with require- 
ments of active military service has no application to day involved, 
and neither does 5 U.S.C. 5519 which authorizes crediting military pay 
to civilian compensation entitlement of individual who performs law en- 
forcement services 


“Full time military service” defined 

Term “full-time military service for his State” contained in 5 U.S.C. 
6323(c) and used in connection with the 22 additional workdays of 
leave in calendar year provided under sec. 6323(c) for Federal employee 
performing active service in aid of law enforcement as members of 
Reserve component of Armed Forces or National Guard, includes time 
from reporting when ordered by competent authority to serve in active 
military service of State until relieved by proper orders, which time em- 
braces standby status necessitated by need to take over or perform when 


active service or skill is needed as well as actual engagement in law 
enforcement duties_____ alin ici tata a le aca 233 
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LEAVES OF ABSENCE—Continued 
Civilians on military duty—Continued 
Civil disorders—Continued 
Leave in lieu of Public Law 90-588 leave 
Federal employee who as member of Reserve component of Armed 
Forces as described in 10 U.S.C. 261, or National Guard as described in 
32 U.S.C. 101 is entitled to 22 workdays of leave in calendar year pur- 
suant to 5 U.S.C. 6323(c) for additional periods of active Federal 
service in aid of law enforcement may be granted annual leave or 
unused military leave under 5 U.S.C. 6823(a) when his sec. 6323(c) 
is exhausted, but only if leave is exhausted. Under sec. 6323(c), employee 
entitled “to leave without loss of or reduction in * * * leave’? may not 
elect to use, nor may he voluntarily be charged annual leave, or any 
other type of leave for periods of service in aid of law enforcement 
if he has sec. 6823(c) leave available for use, even to avoid a forfeiture 
of leave_- 
Overtime earned in civilian position 
Overtime compensation employee would have earned had he not been 
required to perform 'aw enforcement services as member of Reserve 
component of Armed Forces or National Guard is for payment to em- 
ployee. 5 U.S.C. 6823(¢c) in authorizing 22 workdays of additional leave 
in calendar year provides that compensation of employee granted sec. 
6323 (c) leave shall not be reduced by reason of absence 
Services dve to natural disaster 


Where National Guard is used to alleviate results of disaster, main- 
tenance of law and order is prime function of military duties assigned 
and duties are within contemplation of term “military aid to enforce 
the law.” Acceptable evidence of performance of such duty by Federal 
employees as members of Reserve component of Armed Forces or Na- 
tional Guard under 5 U.S.C. 6323(c) would be military orders issued by 
competent authority, or statement by commanding officers showing au- 
thority, extent, and nature of service. Administrative leave may not be 
granted shou'd additional 22 days of military leave provided by 5 U.S.C. 
6323(c) become exhausted, or avoid applying pay adjustment provisions 
of 5 U.S.C. 5519 
Compensatory time 

Per diem entitlement 


Although generally compensatory time off from duty pursuant to 5 
U.S.C. 5543(a) (2) in lieu of overtime that is granted to employee in 
travel status is regarded as leave of absence within purview of sec. 
6.3 of Standardized Govt. Travel Regs. and requires suspension of subsist- 
ence allowance during leave of absence, when compensatory time is 
granted or ordered in interest of Govt., such as granting compensatory 
time to technical personnel performing work aboard FAA aircraft away 
from their duty station to cover normal duty hours interrupted by 
contingencies during which they cannot be assigned to useful work, 
suspension of per diem is not required, “prescribed hours of duty” es- 
sential to application of sec. 6.3 having no significance to duty hours 
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LEAVES OF ABSENCE—Continued 
Court 
Jury duty 
Substitute employees 
Substitute employees of postal service, whether career or temporary, 
who are compensated at hourly rate and have no established work 
schedules, hold appointments that are viewed as being similar to appoint- 
ments on intermittent “‘when-actually-employed” basis, even though some 
substitutes may work average of 40 or more hours per week and, there- 
fore, granting of court leave for performance of jury duty authorized 
under 5 U.S.C. 6322 may not be extended to substitute employees of 
postal service without specific statutory authority extending benefits 
of sec. 6322 to them 
Home leave travel of overseas employees 
Minimum service requirement 
What constitutes 


To be eligible for home leave travel allowances prescribed for employee 
who satisfactorily completes agreed upon period of service as provided 
in sec. 13c of Bur. of Budget Cir. No. A-56, Revised, Oct. 12, 1966, 
employee must have completed minimum of 12 months of service follow- 
ing date on which he arrives at or returns to his overseas post of duty, 
and, therefore, agency may not regard agreed upon period of overseas 
service as commencing on date employee is assigned to training or tem- 
porary duty in U.S. immediately following completion of home leave and 
credit employee with time spent in training toward fulfillment of 
gg tl Sieeenaiatalinacas 
Lump-sum payments 

Additional amounts 

Transfers between different leave systems 


Entitlement of Federal employees to additional lump-sum payment 
for annual leave they were not permitted to transfer either in part or 
not at all from one leave system to another upon transferring positions 
is for determination on individual case basis and any claim for payment 
may be transmitted to U.S. GAO for consideration and direct settlement_ 

Entitlement 

Separation required 


National Guard technician who when his technician position was 
converted to Federal status under Pub. L. 90-486, resigned from part- 
time postal position effective Dec. 31, 1968, as required by 5 U.S.C. 5533, 
which prohibits an employee from receiving compensation from more 
than one position for more than aggregate 40 hours work in one calendar 
week, is regarded as separated from postal service and under 5 U.S.C. 
5651, he is entitled to lump-sum leave payment. Sick leave to employee’s 
credit at time of separation from postal service may be recredited to 
him in his new Federal position, as provided by sec. 630.502(b) (1) of 
leave regulations issued by Civil Service Commission 
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LEAVES OF ABSENCE—Continued 
Lump-sum payments—Continued 
Military duty 
Retired military personnel 


Retired Regular naval officer serving in civilian position subject to 
retired pay reduction under 5 U.S.C. 5532, and ineligible for military leave 
granted reservists and National Guard members pursuant to 5 U.S.C. 
6323(a), when ordered to 2 weeks of active naval duty is entitled to 
receive lump-sum payment for annual leave or to elect to have leave 
remain to his credit until return from active duty in accordance with 
5 U.S.C. 5552, which authorizes active duty in Armed Forces for civilian 
employees without separation. If retired officer elects lump-sum leave 
payment, should he return to civilian position prior to expiration of 
period covered by payment, he will be subject to same adjustment re- 
quired in case of reemployment following separation—refund of amount 
equal to unexpired period 

Transfers 

Executive to judicial branch of Government 


Judges of Tax Court who were removed from executive branch of 
Govt. by virtue of enactment of sec. 951, Pub. L. 91-172, approved Dec. 30, 
1969, which established Court as constitutional court, may not be re- 
garded as separated from service within contemplation of 5 U.S.C. 
5551, in absence of such indication in legislative history of act, so as 
to permit lump-sum payments for accrued annual leave pursuant to act 
of Dec. 21, 1944, as amended, for Pub. L. 83-102, under which judges 
were credited with leave when appointed to court from classified civil 


service position authorizes payment for credited leave only upon separa- 

tion from service or upon return to position subject to Annual and Sick 

Leave Act of 1951, as amended. However, entitlement of judges to pay- 

ment for accrued annual leave to their credit remains undisturbed 
Positions exempt from leave act 


When employee who carried his leave credit with him upon transfer 
to position under another leave system returns to position subject to 
leave system in which transferred leave was earned, retransfer may be 
regarded as separation for lump-sum leave payment purposes and em- 
ployee compensated for annual leave, subject to such limitations as are 
applicable to position from which he transfers, which is rule applicable 
to transfers from position subject to annual leave system to position that 
has no system to which annual leave can be transferred, and sec. 
630.501(d) of Civil Service Regs. may be discontinued 

Employee who prior to ruling in 48 Comp. Gen. 212, dated Oct. 18, 
1968, transferred to different leave system to which he was allowed to 
transfer only part of his annual leave is entitled to transfer of any 
untransferred leave with corresponding adjustment in his leave ceiling, 
which is to be determined in accordance with Oct. 18, 1968 decision or to 
receive lump-sum payment for untransferred leave at time he is sepa- 
rated from service, subject to applicable statutory regulations 

Entitlement of Federal employees to additional lump-sum payment 
for annual leave they were not permitted to transfer either in pate or 
not at all from one leave system to another upon transferring positions 
is for determination on individual case basis and any claim for payment 
may be transmitted to U.S. GAO for consideration and direct settlement_ 
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LEAVES OF ABSENCE—Continued 
Military personnel 
Cancellation of leave 
Travel expenses 


When leave of absence granted members of uniformed services is can- 
celed due to emergency conditions brought about by actual contingency 
operations or emergency war operations, members may be returned to 
their permanent duty station at Govt. expense by most expeditious means 
available, regardless of days of leave authorized or number of days mem- 
bers had been in leave status, and par. M6601-—1 of Joint Travel Regs. 
amended accordingly. Need to recall members to duty cannot be con- 
templated at time leave is authorized, and as element of public business 
is present in emergency return of members to their permanent duty 
station, payment to members of cost of ordered return travel is justified. 

Convalescent 

Travel from convalescent leave site 


Member of uniformed services who travels from convalescent leave 
site to medical treatment facility other than one that granted convales- 
cent leave incident to illness or injury incurred while receiving hostile 
fire pay under 37 U.S.C. 310, may be authorized return transportation 
at Govt. expense pursuant to sec. 9(1) of Pub. L. 90-207, approved Dec. 
16, 1967 (37 U.S.C, 411a). To restrict member’s return to facility from 
which he departed is not required in view of apparent beneficial intent 
of 1967 act to relieve member of travel expenses incurred incident to 
convalescent leave, and governing reguiations may be amended 
ACconGinG >: sii nmcctidleaniiionden a EN Natalie bal th heel deiacskwetintlchisabahiiie 

Payments of unused leave on discharge, etc. 

Adjustment on basis of record correction 


Pursuant to “Stipulation of Settlement” agreement, naval officers who 
were considered to have been illegally retired on July 1, 1965, having 
been awarded in 188 Ct. Cl. 1169, specific amounts to finalize lump-sum 
leave payments received by them upon release from active duty on June 
30, 1965, and to cover period July 1, 1965, to June 14, 1968, date of judg- 
ment in which officers were awarded active duty pay and allowances, 
leave accrual for consideration in determining pay and allowances due 
officers upon correction under 10 U.S.C. 1662, of retirement date from 
July 1, 1965, to Aug. 1, 1969, is leave that had accrued from June 14, 
1968, to July 31, 1969, as officer’s leave balance in accordance with 
settlement agreement had been reduced on date of judgment award to 


Travel expenses. (See Travel Expenses, military personnel, leaves 
of absence) 
Sick 
Recredit of prior leave 
Break in service 
Sick leave earned by employee in Federal position which could not be 
credited to him when he accepted position as technician in State National 
Guard unit may be recredited to employee upon conversion of technician 
position to Federal status effective Jan. 1, 1969, pursuant to Pub. L. 90- 
486, as sec. 630.502(b) (1) of Civil Service Leave Regs., provides that 
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LEAVES OF ABSENCE—Continued 
Sick—Continued 
Recredit of prior leave—Continued 
Break in service—Continued 
employee separated from Federal service is entitled to recredit of sick 
leave when reemployed in Federal service without break in service of 
more than three years 
Transfers 
Different leave system 
Post Office to National Guard 
National Guard technician who when his technician position was con- 
verted to Federal status under Pub. L. 90-486, resigned from part-time 
postal position effective Dec. 31, 1968, as required by 5 U.S.C. 5533, which 
prohibits an employee from receiving compensation from more than one 
position for more than aggregate 40 hours work in one calendar week, is 
regarded as separated from postal service and under 5 U.S.C. 5551, he 
is entitled to lump sum leave payment. Sick leave to employee's credit at 
time of separation from postal service may be recredited to him in his 
new Federal position, as provided by sec. 630.502(b) (1) of leave regu- 
lations issued by Civil Service Commission 
Teachers employed by Defense Department overseas. (See Defense 
Department, teachers employed in overseas areas, leaves of 
absence) 
Transfers 
Different leave systems. (See Leave of Absence, annual, transfers, 
different leave system ) 
Without pay 
Effect on overtime compensation 


Annual rate regular postal employees who incident to participating in 
work stoppage during which period they were considered to have been 
AWOL, worked on regularly scheduled days off without completing regu- 
lar tour of duty are not entitled to overtime compensation under 39 U.S.C. 
3573(a) for services performed on regularly scheduled days off, unless 
they worked in excess of 8 hours a day. Concept in United Federation of 
Postal Clerks vy. Watson, 409 F. 2d 462, that all hours of work outside of 
regular work schedules, whether or not in excess of 8 hours in day or 
40 hours in week, is compensable as overtime, because employees were 
temporarily required to shift their workweek for needs of service, has 
no application to situation where employees were responsible for failure 
to complete regularly scheduled tour of duty 

LEGISLATION 
Construction. (See Statutory Construction) 
LOANS 
Government insured 
Authority 


Authority of small business investment companies (SBIC) to provide 
equity capital for incorporated small-business concerns under sec. 304(a) 
of Small Business Investment Act, and to make long-term loans (sec. 
305 (a) ) to finance growth, modernization, and expansion of incorporated 
and unincorporated small-business concerns does not include authority 
for companies to participate as lending institutions in guaranteed loan 
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LOANS—Continued 
Government insured—Continued 
Authority—Continued 
programs with Small Business Administration (SBA), authorized under 
sec. 7(a) of Small Business Act to make loans either directly or in 
cooperation with banks or other lending institutions, and to guarantee 
loans to small concerns in distressed areas, or owned by low-income indi- 
viduals under sec. 402(a) of Economic Opportunity Act of 1964 and, 
therefore, SBA may not guarantee SBIC loans to disadvantaged 
small concerns 
MARITIME MATTERS 
Vessels 
Cargo preference 
American vessels. (See Transportation, vessels, American, cargo 
preference) 
MEDICAL TREATMENT 
Dependents of military personnel 
Private treatment 
Retired personnel 


Wife of retired member of uniformed services having been paid 
insurance benefits under commercial plan for medical care received as 
in-patient under 10 U.S.C. 1086, which provides health benefits at Gov- 
ernment expense pursuant to contract, unless as implemented by 
Civilian Health and Medical Program of Uniformed Services, benefits are 
payable under another insurance plan, payment by Govt. to source of 
medical care that exceed its limited liability under sec. 1086(d), 
although erroneous payment, may not be collected by withholding from 
member’s retired pay without his consent. No indebtedness against 
retiree was created within purview of 5 U.S.C. 5514, nor does fact pay- 
ment was made pursuant to Military Medical Benefits Amendments of 
1966, for and on account of retired member, provide basis for involuntary 


MILEAGE 
Military personnel 
Per diem and mileage allowance concurrently 


Payment of per diem to member of uniformed services who returned 
to permanent duty station from temporary duty assignment on day he 
is separated from service is not prohibited by fact that member incident 
to separation is entitled to mileage allowance prescribed by par. M4157- 
la of Joint Travel Regs., and defined as allowance intended to cover cost 
of transportation, subsistence, lodgings, and other related expenses, not- 
withstanding par. M4151 prohibits payment of mileage and per diem on 
same day. Mileage allowance is not authorized for any specific date but 
for prescribed distance, whether or not travel is performed and, there- 
fore, par. M4151 may be amended to authorize payment of per diem inci- 
dent to temporary duty on day member is separated or released from 
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MILITARY PERSONNEL 
Acceptance of foreign presents, emoluments, etc. 
Reward monies 
Prohibition 


Reward monies which represent value of proceeds derived from sale 
of contraband articles seized by Republic of Colombia acting upon infor- 
mation furnished by Air Force officer while temporarily attached to 
Colombian Air Force for training purposes are payable not to officer 
but to U.S. pursuant to principle of law that earnings of employee in 
excess of regular compensation gained in course of, or in connection 
with, his service belong to employer, and monies should be covered into 
Treasury. Even if U.S. were not entitled to reward, its acceptance by 
officer is precluded, absent congressional consent, by Art. 1, Sec. 9, Cl. 8 
of U.S. Constitution, which prohibits acceptance by public officers of pres- 
ents, Emoluments, Office, or Title, “of any kind whatever,” from foreign 
State, and reward constitutes “Emolument” 

Allowances 

Family allowances. (See Family Allowances) 

Quarters. (See Quarters Allowance) 

Station allowances. (See Station Allowances) 

Subsistence allowance. (See Subsistence Allowance) 

Uniforms, (See Uniforms) 

Annuity elections for dependents. (See Pay, retired, annuity elections 
for dependents) 
Cadets, midshipmen, etc. 


Disenrolled from service academy 
Status 


Disenrolled service academy cadet or midshipman who returns home 
to await reassignment to active duty as enlisted man is entitled to ac- 
tive duty pay and allowances from date his separation is approved and 
his reassignment orders are issued to date he receives notification of 
action, cadet or midshipman pursuant to 10 U.S.C. 516(b) “resumes his 
enlisted status” when separated for any reason other than appointment 
as commissioned officer or for disability, he is required to complete 
period of service for which he enlisted or for which he is obligated, 
unless sooner discharged. AS member while at home awaiting orders 
will not be subsisted at Govt. expense, he is entitled pursuant to 37 
U.S.C. 402(d) to basic allowance for subsistence 

Disenrolled service academy cadet or midshipman who while await- 
ing transfer by the Secretary concerned under 10 U.S.C. 4848(b), 
6959(b), and 9348(b) to Reserve component returns home is not en- 
titled to pay and allowances until he is required to comply with new 
active duty orders, transfer has effect of discharging cadet or midship- 
man from his enlisted contract and, therefore, member is not in active 
duty status for pay and allowances purposes until he complies with his 
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Fact that several days elapsed between time Regular enlisted man of 
uniformed services reverted to that status pursuant to 10 U.S.C. 516(b) 
upon termination from Air Force Academy and date he received his ac- 
tive duty orders at his home in Los Angeles does not affect member’s en- 
titlement to pay and allowances as of date of resuming Regular enlisted 
status. If member should, however, be transferred to active duty as 
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MILITARY PERSONNEL—Continued 
Cadets, midshipmen, etc.—Continued 
Disenrolled from service academy—Continued 
Status—Continued 
Reservist and ordered to Andrews Air Force Base in Maryland, his 
enlisted status having terminated when disenrolled from Academy, his 
right to pay and allowances would commence on day he departed from 
home by the means of transportation authorized, should member's 
orders reach him while visiting in vicinity of Base, pay and allowance 
would commence on ordered reporting date 
Service credits. (See Pay, service credits, cadet, midshipman, etc.) 
Death or injury 
Injured while stationed in United States 
Transportation rights 


Members of uniformed services, regardless of pay grade, who incur 
an injury by any means while stationed inside U.S.—whether or not 
they are in a duty, leave, or en route status—are entitled to 
transportation of dependents, household and personal effects, and one 
automobile pursuant to 37 U.S.C. 554, and Joint Travel Regs. imay be 
revised accordingly. Amendments to sec. 12 of Missing Persons Act and 
its reenactment as 37 U.S.C. 554 removed resiriction that act applies 
only to those members injured outside U.S. However, absence reference 
in 37 U.S.C. 554 to disease or illness, section does not apply to member 
who becomes ill or contracts disease which does not result in death 
waite Gm Getive Gute WANA iiin cick cnet cncescuneMacGssicsdslotics 

Reservists. (See Military Personnel, reservists, death or injury) 

Transportation of dependents and household effects 


Entitlement of injured member of uniformed services when pro- 
longed hospitalization or treatment is anticipated to transportation 
of dependents and household effects is no basis to authorize payment 
of temporary lodging allowance incident to evacuation of dependents 
occasioned by his injured status, unless movement of dependents and 
household effects is in connection with ordered permanent change of 
station for member. 


Deceased 

Estates. (See Decedents’ Estates, pay, etc., due military personnel) 
De facto status 

What constitutes 


Additional or special pay authorized for members of uniformed 
services payable only upon compliance with statutory and regulatory 
provisions, de facto rule which permits retention of erroneous payments 
of pay and allowances received in good faith by member while in de 
facto status may not be extended to erroneous payments of reenlistment 
bonus and variable reenlistment bonus. Member who prior to discharge 
preceding reenlistment was erroneously advanced to Specialist Six, 
promotion subsequently corrected, was not serving in grade E-6 when 
discharged and, therefore, payments of reenlistment bonus and variable 
reenlistment bonus computed on basis of pay grade E-6 were made con- 
trary to requirements of 37 U.S.C. 308 (a) and (g), and overpayments 
of additional pay may not be waived under de facto rule 
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MILITARY PERSONNEL—Continued 

Dependents 

Annuity elections option. (See Pay, retired, annuity elections for 

dependents) 
Dislocation allowance, (See Transportation, dependents, military 
personnel, dislocation allowance) 

Divorce. (See Husband and wife, divorce) 
Enlisted v. officer status 

Temporary officer status 

Although 10 U.S.C. 5001(a) (4) excludes member holding permanent 
enlisted grade and temporary appointment in commissioned or war- 
rant officer grade from term “enlisted member,” such member’s en- 
listed status was not prejudiced by fact that he held temporary officer 
appointment and he may apply for transfer to Fleet Reserve under 
10 U.S.C. 6330 while serving as temporary officer. 10 U.S.C. 6330(c) does 
not require member actually to be paid on basis of enlisted grade on 
day of transfer to Fleet Reserve, and payment as temporary officer on 
that day does not change fact that retainer pay is for computation on 
basis of member’s enlisted grade. If member is advanced to pay grade 
E-8 or E-9 at time of reverting to enlisted grade for simultaneous 
transfer to Fleet Reserve, he may be paid at higher grade, as limitation 
imposed on number of such grades has reference to active duty 


Erroneous payments. (See Payments, erroneous, military pay and 
allowances) 

Escort duty 
Per diem. (See Subsistence, per diem, military personnel, escort 


duty) 
Family separation allowances. (See Family Allowances, separation) 
Gratuities. (See Gratuities) 
Hostile fire pay. (See Pay, additional, hostile fire pay) 
Indebtedness 
Pay withholding. (See Pay, withholding ) 
Insane and incompetent. (See Insane and Incompetent, military 
personnel) 
Leaves of absence. (See Leaves of Absence, military personnel) 
Legal education 
Prohibition 


Tuition charges for legal education of ROTC cadets enrolled during 
academic year 1968-1969 under 10 U.S.C. 2107, fall within prohibition 
in sec. 517 of Dept. of Defense Appropriation Act for 1969 and, therefore, 
payment of charges is precluded, even though prohibition and its imple- 
menting regulation, par. 22-900 of Armed Services Procurement Reg., 
were approved after cadets were enrolled. Restriction against payment 
of tuition fees for legal training first appeared in DOD Appropriation 
Act for fiscal year 1953, and exclusion in that act of students in ROTC 
units was removed in 1954 act, and authority in 10 U.S.C. 2107(c) to 
pay expenses of ROTC cadets eligible to participate in educational as- 
sistance programs does not exempt cadets from legal training restriction 
contained in annual DOD appropriation acts, including 1969 act. 
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MILITARY PERSONNEL—Continued 
Medical officers 
Internship training 


Army Reserve officer designated as having military occupational 
specialty of general medical officer, who neither before nor after enter- 
ing into service had completed internship training prescribed by par. 
10503b of Dept. of Defense Military Pay and Allowances Entitlements 
Manual is, nevertheless, entitled from date of entering on active duty 
to special pay prescribed by 37 U.S.C. 302(a) for medical and dental offi- 
cers. The statute does not require internship in every case before entitle- 
ment to special pay, and Army Surgeon General had determined that 
officer met educational and professional requirements for appointment to 
Army Medical Corps, and that he was not required to undergo intern- 
ship training to perform duties assigned to him as research physician__ 

License fees 


Air Force medical officer, licensed in Texas, who while in residency 
at military hospital in Mississippi is assigned for 6 months to New 
Orleans civilian hospital, may not be reimbursed cost of fees paid in 
connection with reciprocity licensure in State of Louisiana. Statute 
prescribing fees exempts physicians and surgeons in military service 
practicing in discharge of official duties, and officer while assigned to 
special medical training is considered to have been performing military 
duties, and in absence of statutory authority for payment of State 
fees, appropriated funds may not be used to impose burden on Govt. 
in conduct of its official business 
Medical treatment. (See Medical Treatment) 


Medically unfit 
Status 


The holding in 48 Comp. Gen. 377 that inductees into military service 
who because they did not meet medical fitness or retention medical 
fitness standards were released from service are entitled to basic pay 


for period of induction, and if qualified to disability retirement or 


separation under 10 U.S.C. ch. 61, is applicable to inductees released on 
basis of void induction prior to decision. Decision relating to persons 
whose disability was dormant or overlooked and not to persons whose 
disability existed prior to induction, provisions of pars. 1-8d and 
1-8.la(1) of Army Reg. 635-40, to effect that disease or injury that is 
not recorded at time of entrance on duty is presumed to be service 
connected—any doubt to be resolved in favor of member—are not ap- 
plicable to cases for consideration pursuant to 48 Comp. Gen. 377___- 
Mileage. (See Mileage, military personnel) 
Missing, interned, etc., persons 

Applicability of Missing Persons Act 

Member injured while stationed in United States 
Members of uniformed services, regardless of pay grade, who incur 


an injury by any means while stationed inside U.S.—whether or not 
they are in a duty, leave, or en route status—are entitled to transporta- 


tion of dependents, household and personal effects, and one automobile 


pursuant to 87 U.S.0. 554, and Joint Travel Regs. may be revised accord- 
ingly. Amendments to sec. 12 of Missing Persons Act and its reenact- 
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MILITARY PERSONNEL—Continued 
Missing, interned, etc., persons—Continued 
Applicability of Missing Persons Act—Continued 
Member injured while stationed in United States—Continued 
ment as 37 U.S.C. 554 removed restriction that act applies only to those 
members injured outside U.S. However, absence reference in 37 U.S.C. 
554 to disease or illness, section does not apply to member who becomes 
ill or contracts disease which does not result in death while in active 
CUES NIN e seth cadbenanen~cenctemmee en cebinecnnntheingbibtt 


Evacuation of dependents 
Temporary lodging aliowance 


Payment of temporary lodging allowance incident to evacuation of 
dependents of member of uniformed services missing in action may not 
be authorized, as allowance accrues only in connection with permanent 
change of station to partially reimburse member for more than normal 
expenses temporarily incurred at hotel or hotel-like accommodations 
and public restaurants immediately preceding departure from overseas 
station on permanent change of station. Under Missing Persons Act, 
which designates items of pay and allowances that may be continued 
while member is in missing status, although housing and cost-of-living 
station allowance may be paid, temporary lodging allowance incident to 
evacuation of dependents may not, because member in missing status 
cannot meet permanent change-of-station requirement 

Transportation entitlement 

When it is necessary to evacuate dependents of member on active 
duty who is officially reported as dead, injured, or absent for period of 
more than 29 days in missing status, pursuant to 37 U.S.C. 554(b), 


irrespective of member’s pay grade, transportation may be provided for 
dependents, personal effects, and household effects—including packing, 
erating, drayage, temporary storage, and unpacking of household effects— 
to member’s official residence, to residence of dependents, or as otherwise 
provided, but no other allowances are payable incident to evacuation____ 


National Guard. (See National Guard ) 
Orders. (See Orders) 
Overpayments 
De facto rule 
Additional or special pay authorized for members of uniformed serv- 
ices payable only upon compliance with statutory and regulatory 


provisions, de facto rule which permits retention of erroneous pay- 
ments of pay and allowances received in good faith by member while 
in de facto status may not be extended to erroneous payments of reenlist- 
ment bonus and variable reenlistment bonus. Member who prior to dis- 


charge preceding reenlistment was erroneously advanced to Specialist 


Six, promotion subsequently corrected, was not serving in grade E-6 


when discharged and, therefore, payments of reenlistment bonus and 
variable reenlistment bonus computed on basis of pay grade E-6 were 
made contrary to requirements of 37 U.S.C. 308(a) and (g), and over- 


payments of additional pay may not be waived under de facto rule_ 
Pay. (See Pay) 


Per diem. (See Subsistence, per diem, military personnel) 
Proficiency pay. (See Pay, additional, proficiency ) 
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MILITARY PERSONNEL—Continued 
Quarters allowance. (See Quarters Allowance) 
Record correction 
Discharge change as entitlement to pay, etc. 
Medically unfit persons 


Where medically ‘unfit persons were released on basis of void in- 
duction prior to 48 Comp. Gen. 377 holding that physically or mentally 
unqualified inductees into military service are entitled to basic pay, and 
if qualified to disability retirement or separation under 10 U.S.C. 
ch. 61, military records of erroneously released persons may be cor- 
rected to show discharge as of date of release from military custody 
and control, any disability retirement or severance pay determination 
effected under 10 U.S.C. 1552 to consider aggravation of unfit condition 
or new or additional unfitting condition acquired while on duty. Absent 
change in physical condition while on active duty, discharge may be 
made for convenience of Govt. without disability retirement or severance 
pay, and all discharged persons may be informed of their entitlement to 
pay and allowances that accrued prior to release 

Retirement and advancement on retired list 

Upon correction of military records on Apr. 17, 1969, pursuant to 
10 U.S.C. 1552, to show retirement under 10 U.S.C. 3914 of private E-1 
on Dec. 1, 1945, with over 20 years of service, in lieu of discharge from 
Regular Army, and advancement on retired list effective Feb. 2, 1955, 
to ist lieutenant based on 30 years of active duty and inactive time on 
retired list as provided in 10 U.S.C, 3964, retired pay of member for 
period Feb. 2, 1955, to Apr. 16, 1969, is not subject to recomputation 
under 10 U.S.C. 3992 at rate “applicable on date of retirement,” but 
in accordance with act of May 20, 1958, at rates prescribed in sec. 511 
of Career Compensation Act of 1949. Although on Oct. 1, 1949, mem- 
ber’s retired pay was greater under sec. 511(a), recomputation is per- 
mitted under sec. 511(b) to provide greater amount of retired pay pre- 
scribed by section, on basis advancement on retired list constituted 
changed condition 


Payment basis 
Interim civilian earnings 


Naval officers whose retirement on July 1, 1965, was found to be 
illegal in judgment awarded June 14, 1968, are on basis of record cor- 
rection on Sept. 17, 1969, making their retirement effective Aug. 1, 
1969, with grade of captain under 10 U.S.C. 6823, entitled to pay and 
allowances for period subsequent to judgment, June 15, 1968, to July 
81, 1969, reduced first by any retired pay received and then by in- 
terim civilian compensation earned, method used in computing amount 
due under Court of Claims judgment, which method is in accord with 
Dept. of Defense directive and implementing naval regulations 

Leave accrual 


Pursuant to “Stipulation of Settlement” agreement, naval officers 
who were considered to have been illegally retired on July 1, 1965, hav- 
ing been awarded in 188 Ct. Cl. 1169, specific amounts to finalize lump- 
sum leave payments received by them upon release from active duty on 
June 30, 1965, and to cover period July 1, 1965, to June 14, 1968, date 
of judgment in which officers were awarded active duty pay and allow- 
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MILITARY PERSONNEL—Continued 

Record correction—Continued 

Payment basis—Continued 

Leave accrual—Continued 

ances, leave accrual for consideration in determining pay and allow- 
ances due officers upon correction under 10 U.S.C. 1552, of retirement 
date from July 1, 1965, to Aug. 1, 1969, is leave that had accrued from 
June 14, 1968, to July 31, 1969, as officer’s leave balance in accordance 
with settlement agreement had been reduced on date of judgment 
ROE TE BAR. ch nnaknccsesnnencwiiowenncnntteaD lite ts. ZR gael 656 
Reenlistment bonus. (See Gratuities, reenlistment bonus) 
Reserve Officers’ Training Corps 

Programs at educational institutions 

Legal education 

Tuition charges for legal education of ROTC cadets enrolled during 
academic year 1968-1969 under 10 U.S.C. 2107, fall within prohibition 
in sec. 517 of Dept. of Defense Appropriation Act for 1969 and, there- 
fore, payment of charges is precluded, even though prohibition and its 
implementing regulation, par. 22-900 of Armed Services Procurement 
Reg., were approved after cadets were enrolled. Restriction against 
payment of tuition fees for legal training first appeared in DOD Ap- 
propriation Act for fiscal year 1953, and exclusion in that act of students 
in ROTC units was removed in 1954 act, and authority in 10 U.S.C. 
2107(c) to pay expenses of ROTC cadets eligible to participate in edu- 
cational assistance programs does not exempt cadets from legal training 

restriction contained in annual DOD appropriation acts, including 


Phase-out of programs 
Members of Senior Reserve Officers’ Training Corps (ROTC) who 
complete both third and fourth years of military training during third 
year at institutions where ROTC program is being phased-out and con- 
tinue to participate in program may be paid monetary benefits during 
fourth academic year—payment approval limited to Senior ROTC par- 
ticipants. Member who in 3 years completes 4-year course of military 
instruction has fully performed under ROTC enrollment contract and 
he is entitled to benefits provided by contract, and also under 10 U.S.C. 
2108(c) Secretary of Defense is authorized to excuse member from por- 
tion of ROTC prescribed course of military instruction when found 
qualified on basis of previous education, military experience, or both_... 171 
Reservists 
Death or injury 
Inactive duty training, etc. 
Disability determination 


Army reservist who while on weekend training left post of duty for 
lunch and was involved in automobile accident that seriously injured 
him, and was found by medical board to be mentally incompetent be- 
cause of brain injury, and by physical evaluation board as unfit for 
military duty, may be considered eligible for disability retirement if 
Secretary of Army determines member's disability is proximate result 
of performing active or inactive-duty training within meaning of 10 
U.S.0. 1204(2). Broad authority granted to Secretaries in 10 U.S.O. 
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MILITARY PERSONNEL—Continued 


Reservists—Continued 
Death or injury—Continued 
Inactive duty training, etc.—Continued 
Disability determination—Continued 
1204 was not involved in decisions of Comptroller General concerned 
with 10 U.S.C. 6148(a)—Meister case, 162 Ct. Cl. 667—and other simi- 
lar statutes and, therefore, such decisions are not controlling in reach- 
ing determinations under 10 U.S.C. 1204, as well as 10 U.S.C. 1216, al- 
though they may be considered 
Training duty 
Per diem 


To equalize entitlement of members of National Guard with mem- 
bers of Regular components, regulations may be amended to provide 
so-called “residual” per diem for reservists ordered to duty for periods 
of less than 20 weeks when quarters and mess are available, not only 
to attend service schools, but in all cases similar to those where Regular 
members performing like duty in temporary duty status are entitled 
to per diem, subject to exception in legislative reports with respect 
to sec. 3 of Pub. L. 90-168 (37 U.S.C. 404(a) ), that no member of Re- 
serve component should receive any per diem for performance of 2 weeks 
of annual active duty for training at military installation where quar- 
ters and mess are available. 48 Comp. Gen. 517, and B—152420, July 8, 


Retired 
Civilian service 
Concurrent military duty 


Retired Regular naval officer serving in civilian position subject to 
retired pay reduction under 5 U.S.C. 5582, and ineligible for military 
leave granted reservists and National Guard members pursuant to 5 
U.S.O. 6323(a), when ordered to 2 weeks of active naval duty is en- 
titled to. receive lump-sum payment for annual leave or to elect to have 
leave remain to his credit until return from active duty in accordance 
with 5 U.S.C. 5552, which authorizes active duty in Armed Forces for 
civilian employees without separation. If retired officer elects lump- 
sum leave payment, should he return to civilian position prior to expira- 
tion of period covered by payment, he will be subject to same adjustment 
required in case of reemployment following separation—refund of 
amount equal to unexpired period 

Contracting with Government 

Liaison activities 


The activities of retired Regular Air Force officer as self-employed 
small business representative to secure information concerning needs 
of aerospace industry for companies manufacturing components used 
by industry are liaison activities with view toward ultimate consum- 
mation of sale, which activities coupled with contacts for purpose of 
negotiating or discussing changes in specifications, prices, cost allow- 
ances, or other terms of contract, and possibly settling disputes con- 
cerning performance of contract, constitute “selling” within contem- 
plation of Defense Dept. Directive 5500.7, dated Aug. 8; 1967, and under 
87 U.S.C. 801(¢) payment of retired pay to officer so engaged would 
be precluded for period of 3 years after retirement.................. 
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MILITARY PERSONNEL—Continued 
Retired—Continued 
Fleet reservists 
4 Pay. (See Pay, retired, fleet reservists) 
Pay. (See Pay, retired) 
Retirement 
Effective date 
Late receipt of orders 


Page 


Late receipt by enlisted member of uniformed services of retirement 
orders that placed him on Temporary Disability Retired List provided 
no basis for revocation and reissuance of retirement orders under sub- 
stantial new evidence rule, as late receipt of orders did not prevent retire- 
ment of member from becoming effective on day following receipt of 
orders. Therefore, member continued on active duty until delivery of 
orders, and pursuant to sec. 514 of Career Compensation Act of 1949, is 
entitled to active duty pay and allowances from July 17, 1969, effective 
retirement date stated in initial orders, to and including July 24, 1969, 
date member received notice of orders, and to retired pay from July 
25, 1969, date member’s retirement became effective, to and including 
Aug. 14, 1969, date he was released from active duty under new orders 
; mistebenia «demne@oii io 2 as ca et Sas ei aa 429 
Savings deposits 

Tax indebtedness 


SCM rita cane 
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The status of savings deposits as part of salary and wages of enlisted 
members of uniformed services is not affected by act of Aug. 14, 1966, 
which amended 10 U.S.C. 1035, to provide new savings deposit program 
and to exempt deposits from liability for debt, including any indebted- 
ness to U.S. and deposits, therefore, are subject to levy by Internal Rev- 
enue Service (26 U.S.C. 6331(a)) for unpaid taxes. The 1966 act merely 
continued in effect provisions of earlier act than 1954 Internal Revenue 
Code under which member’s deposits were not exempt from levy for 
unpaid taxes, and savings deposits are not included in enumeration of 
property exempted from tax levy in Internal Revenue Code, Federal Tax 
Lien Act of 1966, or other legislative provisions prescribing tax levy 
CREO * a ncetertactlabne iictesitikisienbed ALi) did eh eden de 150 
Separation 

Concurrent payment of per diem and mileage allowance 

Payment of per diem to member of uniformed services who returned 
to permanent duty station from temporary duty assignment on day he 
is separated from service is not prohibited by fact that member incident 
to separation is entitled to mileage allowance prescribed by par. M4157— 
la of Joint Travel Regs., and defined as allowance intended to cover cost 
of transportation, subsistence, lodgings, and other related expenses, 
notwithstanding par. M4151 prohibits payment of mileage and per diem 
on same day. Mileage allowance is not authorized for any specific date 
but for prescribed distance, whether or not travel is performed and, 
therefore, par. M4151 may be amended to authorize payment of per diem 
incident to temporary duty on day member is separated or released 
from active duty 


Service credits. (See Pay, service credits) 


410-893 O - 71 - 67 
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MILITARY PERSONNEL—Continued 
Severance pay. (See Pay, severance) 
Six months’ death gratuity. (See Gratuities, six months’ death) 
Station allowances. (See Station Allowances, military personnel) 
Subsistence allowance. (See Subsistence Allowance) 
Survivorship benefits. (See Pay, retired, annuity elections for 
dependents) 
Tax debts 
Federal 
Liquidation. (See Pay, withholding, debt liquidation, Federal 
taxes) 
Temporary lodging allowances. (See Station Allowances, military 
personnel, temporary lodgings) 
Training duty station 
Status for benefits entitlement 
Incident to Veterans Admin. contract for Interagency Hospital Admin- 
istrators Institutes in nongovernmental facilities in Dist. of Columbia, 
room accommodations other than in District may be procured and fur- 
nished on reimbursable basis to officers of military departments whose 
official duty station is Washington metropolitan area, as appropriations 
chargeable with expenditures provide funds for training expenses of 
members of military services and commissioned officers of Public Health 


Transportation 

Baggage. (See Transportation, baggage, military personnel) 

Dependents. (See Transportation, dependents, military personnel) 

Household effects. (See Transportation, household effects, military 

personnel) 
Travel expenses. (See Travel Expenses, military personnel) 
Uniforms. (See Uniforms, military personnel) 
MISCELLANEOUS RECEIPTS 

Special account v. miscellaneous receipts 

Federally and State supported projects 

Cost-of-service fees charged for furnishing data from Current 
Research Information System (CRIS), a computerized information and 
retrieval system that maintains scientific and management type infor- 
mation on both federally financed and State supported agricultural 
research, may not be deposited in special account pursuant to Dept. of 
Agriculture’s 7 U.S.C. 2244 authority and made available for CRIS to 
draw on to cover costs involved in making research and reproducing data. 
Exemption authority in section 2244 to requirement for deposit of monies 
into Treasury as miscellaneous receipts relates to and is limited to 
bibliographies prepared by Dept.’s library, and to microfilming and other 
photographic reproductions of books and to other library materials, and 
CRIS is not part of that library 
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MISSING PERSONS ACT 
Military personnel 
Members injured while stationed in United States 
Transportation rights 
Members of uniformed services, regardless of pay grade, who incur 
an injury by any means while stationed inside U.S.—whether or not they 
are in a duty, leave, or en route status—are entitled to transportation of 
dependents, household and personal effects, and one automobile pursuant 
to 37 U.S.C. 554, and Joint Travel Regs. may be revised accordingly. 
Amendments to sec, 12 of Missing Persons Act and its reenactment as 37 
U.S.C. 554 removed restriction that act applies only to those members 
injured outside U.S. However, absence reference in 37 U.S.C. 554 to 
disease or illness, section does not apply to member who becomes ill or 
contracts disease which does not result in death while in active duty 


NATIONAL GUARD 

Allowances 

Per diem 

Training periods 

Members of Army National Guard who incident to rotary wing avia- 
tion active duty training that will require more than 20 weeks to com- 
plete are issued separate orders for less than 20 weeks each for two 
phases of training to be conducted at different locations may be paid 
per diem for entire training period under separate orders, whether or 
not second period of duty immediately follows completion of first phase 
of training. Revised par. M6001-1c(1) of Joint Travel Regs. authorizes 
per diem for members of Reserve components ordered to active duty from 
home while they are at permanent station for less than 20 weeks when 
Govt. quarters or mess, or both, are not available, and regulation imple- 
ments Pub. L. 90-168, that in its legislative history does not indicate 
its provisions are not for application to separate periods of training._.... 320 

Fact that orders directing officer of Army National Guard to report 
for three phases of continuous rotary wing aviation training to be held 
at two different locations for period in excess of 20 weeks were revoked 
to substitute two separate orders of 18 weeks each for training at differ- 
ent locations, with service break in-between, does not operate to deny 
officer entitlement to per diem for entire period of training. Pub. L. 90- 
168, which is implemented by revised par. M6001—1¢c(1) of Joint Travel 
Regs. to provide per diem for members of Reserve components ordered 
to active duty from home while at permanent duty station for less than 
20 weeks, where Govt. quarters or mess, or both, are not available, 
containing no indication in its legislative history that it is not applicable 
to weparaite periods de’ traimitie- o- as So a 
Civilian employees 

Conversion to Federal positions 

Effect on part-time, etc., Federal employment 


National Guard technician who when his technician position was con- 
verted to Federal status under Pub. L. 90-486, resigned from part-time 
postal position effective Dec. 31, 1968, as required by 5 U.S.C. 5533, which 
prohibits an employee from receiving compensation from more than one 
position for more than aggregate 40 hours work in one calendar week, is 





1032 INDEX DIGEST 


NATIONAL GUARD—Continued 
Civilian employees—Continued 
Conversion to Federal positions—Continued 

Effect on part-time, etc., Federal employment—Continued 
regarded as separated from postal service and under 5 U.S.C. 5551, he is 
entitled to lump-sum leave payment. Sick leave to employee’s credit at 
time of separation from postal service may be recredited to him in his 
new Federal position, as provided by sec. 630.502(b) (1) of leave regula- 
tions issued by Civil Service Commission 

Leave status 


Sick leave earned by employee in Federal position which could not be 
credited to him when he accepted position as technician in State Na- 
tional Guard unit may be recredited to employee upon conversion of 
technician position to Federal status effective Jan. 1, 1969, pursuant to 
Pub. L. 90-486, as sec. 630.502(b) (1) of Civil Service Leave Regs., pro- 
vides that employee separated from Federal service is entitled to re- 
credit of sick leave when reemployed in Federal service without break 
in service of more than three years 


Employees of Federal Government 
Training 
Per diem 


National Guard technican—employee of U.S. pursuant to 32 U.S.C. 
709—who electing to attend service school in civilian Federal employee 
status rather than in military status signs agreement that should he 
not utilize Govt. quarters and mess facilities if available, he would 
accept reduced per diem as though he had occupied Govt. quarters at no 
cost, is entitled to prescribed per diem without reduction notwithstand- 
ing that he lived off military installation. Agreement signed is invalid 
absent determination required by Pub. L. 88-459, implemented by par. 
C1057, Joint Travel Regs., Vol. II, that use of Govt. quarters by techni- 
cian was required in order to render necessary service or to protect 
Govt. property 

6FFICERS AND EMPLOYEES 
Accountable officers. (See Accountable Officers) 
Compensation. (See Compensation ) 
Contributions from sources other than United States 

Acceptance 


Veterans Admin. physician authorized to be absent without charge 
to leave to attend professional activities whose travel expenses are paid 
by or from funds controlled by university whose medical college is affili- 
ated with hospital employing physician may retain contributions re- 
ceived from university, which is tax exempt organization within scope 
of 26 U.S.C. 501(c) (3) and, therefore, authorized under 5 U.S.C. 4111 to 
make contributions covering travel, subsistence, and other expenses 
incident to training Govt. employee, or his attendance at meeting. How- 
ever, pursuant to 5 U.S.C. 4111(b), and Bur. of the Budget Cir. No. 
A-48, for any period of time for which university makes contribution 
there must be appropriate reduction in amounts payable by Govt. for 


When Veterans Admin. physician employed by hospital affiliated with 
medical college of university is authorized both travel to attend medi- 
cal meeting to conduct Govt. business for portion of meeting, and to 
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OFFICERS AND EMPLOYEES—Continued 

Contributions from sources other than United States—Continued 

Acceptance—Continued 
be absent without charge to leave to attend remainder of meeting, and 
he is reimbursed by Govt. for travel costs and per diem incurred on 
Govt. business and by university for balance of his expenses, contribu- 
tion by university pursuant to its tax exempt status under 26 U.S.C. 
501(c) (3), and authority under 5 U.S.C. 4111, may be retained by 
employee 

Where physician employed by Veterans Admin. hospital that is affili- 
ated with medical school of university is authorized travel and per diem 
to undertake Govt. business for specified period, performs duties for 
university when in nonpay or annual leave status while traveling, 
reimbursement by university of expenses incurred by physician during 
nonduty days should not be construed as supplementing Veterans 
Admin. appropriations 
Ethics 

Abuse 


Disclosure by employee of contracting agency to prospective bidder 
under invitation for stevedore and related services of information relat- 
ing to performance and cost data of incumbent contractor violated par. 
1--329.3(c) (4) (a) of Armed Services Procurement. Reg., which exempts 
certain information from public disclosure, and disclosure was prejudi- 
cial to incumbent contractor’s. competitive position in bidding on new 
coutract, and suspicion of favoritism having been created by dismissal 
of employee, invitation should be canceled and readvertised to avoid 
leopardizing integrity of competitive system. Allegation information 
could have been obtained or constructed from other sources is negated 
by fact it was furnished by unauthorized source to prejudice of other 
hidders, and resolicitation should include information considered essen- 
tial to intelligent bidding 
Leaves of absence. (See Leaves of Absence) 

Moving expenses. (See Officers and Employees, transfers, relocation 
expenses) 

Official business 
What constitutes 


Employee authorized to travel away from his duty station to undergo 
physical examination to determine if he is qualified to perform duties 
of his position who is hospitalized immediately and remains away from 
his duty station 91% days is only entitled to 1% days’ per diem consid- 
ered normal time to travel and receive required physical examination. 
Per diem authorized by sec. 6.5 of Standardized Govt. Travel Regs- 
for employee incapacitated due to illness beyond his control does not 
include hospitalization for personal convenience while in travel status. 
Therefore, travel of employee not involving official business in usual 
sense and absent urgency for immediate hospitalization, employee is 
not considered incapacitated while away from his duty station and he 
is not entitled to per diem for period of hospitalization. 
Overpayments 

Waiver 

Debt collections. (See Debt Collections, waiver, civilian em- 
ployees, compensation, overpayments) 
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OFFICERS AND EMPLOYEES—Continued 
Overseas 
Home leave 
Travel expenses. (See Travel Expenses, overseas employees home 
leave) 
Registration to vote 
Effect on benefits 


Registering to vote in Guam does not deprive civilian employee of 
benefits prescribed for overseas service where neither acts involved 
nor their legislative histories indicate intent that employee be denied 
entitled benefits because of registration. Therefore, termination of em- 
ployee’s entitlement to non-foreign post differential authorized in 5 
U.S.C. 5941(a) (2) and E.O. No. 10,000 as recruitment incentive ; to home 
leave provided in 5 U.S.C. 6305(a) after 24 months of continuous serv- 
ice outside U.S.; to up to 45 days accumulation of unused leave under 
5 U.S.C. 6304(b) ; to travel time without charge to leave under 5 U.S.C. 
6303(d); and to payment of travel and transportation expenses pur- 
suant to 5 U.S.C. 5728(a), incident to vacation leave to “place of actual 
residence” established at time of employee’s appointment or travel over- 
seas, is not required 
Overtime. (See Compensation, overtime) 

Parking fees. (See Fees, parking ) 

Per diem. (See Subsistence, per diem ) 

Post Office Department. (See Post Office Department, employees) 

Relocation expenses. (See Officers and Employees, transfers, reloca- 
tion expenses) 

Retirement. (See Retirement, civilian) 

Strikes 
Effect on compensation 


— mame 4 86 -— = ee FF 4 


Annual rate regular postal employees who incident to participating 
in work stoppage during which period they were considered to have 
been AWOL, worked on regularly scheduled days off without completing 
regular tour of duty are not entitled to overtime compensation under 
39 U.S.C. 3573(a) for services performed on regularly scheduled days 
off, unless they worked in excess of 8 hours a day. Concept in United 
Federation of Postal Clerks vy. Watson, 409 F. 2d 462, that all hours of 
work outside of regular work schedules, whether or not in excess of 8 
hours in day or 40 hours in week, is compensable as overtime, because 
employees were temporarily required to shift their workweek for needs 
of service, has no application to situation where employees were re- 
sponsible for failure to complete regularly scheduled tour of duty..~- 
Transfers 

Relocation expenses 

Housetrailer 
Expense reimbursement 
Sale of trailer 


The June 26, 1969 revision of sec. 4.1b of Bur. of Budget Cir. No. A-56 
prescribing that housetrailer is within scope of terms “residence” or 
“dwelling” as those terms are used in Circular, brokerage fee paid by 


transferred employee to sell mobile home at old duty station may be reim- 
bursed to him. Although-fee of 15 percent of actual sales price paid is 


sos oneere SB 4a He! A ! 





OFFICERS AND EMPLOYEES—Continued 
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Transfers—Continued 
Relocation expenses—Continued 
Housetrailer—Continued 
Expense reimbursement—Continued 
Sale of trailer—Continued 
normal commission charged incident to sale of residence by dealers 
in area from which employee transferred, reimbursement to him is 
limited under sec. 4.2h to fee that does not exceed 10 percent of actual 
sales price, section authorizing reimbursement in amount not to exceed 
10 percent or $5,000, whichever is smaller amount. 48 Comp. Gen. 115; 
B-—163856, Apr. 30, 1968 ; B—165255, Oct. 24, 1968, modified 
Time limitation 
Sale and lease of houses 


Postal employee who upon appointment to position of postal service 
officer effective Dec. 17, 1966, after training period during which he had 
been paid per diem, is advised not to move to new duty station in antic- 
ipation of rearrangement of territories—plan which was not accom- 
plished due to budgetary restrictions—may not nearly 3 years after pro- 
motion be authorized transportation of dependents and household effects, 
and benefits of Pub. L. 89-516, as time limitations pertaining to movement 
of dependents and household effects, and reimbursement of expenses in- 
cident to sale of dwelling at former station contained in Bur. of Budget 
Cir. No. A-56, may not be waived—Circular a statutory ‘regulation hav- 
Bee SOC ie “Cee Ce i rn eee ee whnomencetebennan 

Truth in Lending Act effect 
What constitutes a finance charge 


Prohibition in sec. 4.2d of Bur. of Budget Cir. No. A-56 against reim- 
bursement of any fee, cost, charge, or expense determined to be finance 
charge under Truth in Lending Act, as implemented by Regulation Z 
issued by Board of Governors of Federal Reserve System, precludes 
reimbursing employee who purchased residence incident to permanent 
change of station not only for loan charge that is finance charge within 
meaning of act, but also for VA funding fee paid as condition precedent 
to securing VA loan guarantee, and for tax service paid incident to ex- 
tension of credit. However, recording fee, and costs of obtaining credit 
report and lender’s title policy are not finance charges and these items of 
cost are reimbursable 
Transportation 

Dependents. (See Transportation, dependents) 

Household effects. (See Transportation, household effects) 

Travel expenses. (See Travel Expenses) 
Travel time 

International dateline crossings 

Under rule that generally employee’s pay may not be increased or 
decreased because of crossing international dateline, employee stationed 
in Hawaii—3 time zones and 22 hours travel time difference away from 
2-week temporary duty assignment in Wake Island, who departed 
Honolulu Monday at 10:20 a.m. and arrived in Wake Island at 1:15 p.m. 
on Tuesday properly was paid for 40 hours at regular pay, plus overtime, 
for first week of his temporary assignment, but incident to second week 
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OFFICERS AND EMPLOYEES—Continued 


Travel time—Continued 

International dateline crossings—Continued 
of assignment when he left Wake Island at 8:45 a.m. on Friday arriving 
in Honolulu at 3:30 p.m. on Thursday, he should not have been excused 
from work on Friday, and if he had been directed to work he would not 


have been entitled to additional pay for that day.........-........-.. 


Overtime. (See Compensation, overtime, travel time) 
Wage board 
Compensation. (See Compensation, wage board employees) 


ORDERS 


Canceled, revoked, or modified 
Dislocation allowance 
Military personnel 
Army officer who incident to overseas transfer orders amended to 
reassign him within U.S. moves his dependents during fiscal year to 
selected permanent residence and then to new duty station, for which 
move he was paid dislocation allowance prescribed by par. M9000 of 


Joint Travel Regs. to partially reimburse member for expenses incurred 
in relocating household upon permanent change of station, may not be 
paid second dislocation allowance. 37 U.S.C. 407, and par. M9002 of 
JTR limit payment in connection with permanent change of station 
to one dislocation allowance in fiscal year, unless exigencies of service 


require more than one change, and 87 U.S.C, 406a, providing additional 
travel and transportation allowances when orders are amended has no 
application to dislocation allowance__..............-~----~...---~-~-- 
Effective date 
New evidence 


Late receipt by enlisted member of uniformed services of retirement 


orders that placed him on Temporary Disability Retired List provided 
no basis for revocation and reissuance of retirement orders under sub- 
stantial new evidence rule, as late receipt of orders did not prevent 
retirement of member from becoming effective on day following receipt 


of orders. Therefore, member continued on active duty until delivery 


of orders, and pursuant to sec. 514 of Career Compensation Act of 1949, 


is entitled to active duty pay and allowances from July 17, 1969, effective 
retirement date stated in initial orders, to and including July 24, 1969, 
date member received notice of orders, and to retired pay from July 25, 


1969, date member’s retirement became effective, to and including Aug. 
14, 1969, date he was released from active duty under new orders mis- 
I ii a a hte 


Expenses prior to change 
Excess weight of household goods 


Member of uniformed services whose change-of-station orders are 
rescinded subsequent to shipment of household goods in excess of per- 


manent change-of-station weight allowance, and reassignment neces- 
sitated reshipment of goods, notwithstanding Govt.’s action was beyond 
his control is nevertheless liable for additional cost incurred for ship- 
ment of excess weight over circuitous route. Authority in 87 U.S.C. 406a 
to reimburse member for expenses incurred prior to effective date of 


change-of-station ordere that are later canceled, revoked, or modified 
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ORDERS—Continued 
Canceled, revoked, or modified—Continued 
Expenses prior to change—Continued 
Excess weight of household goods—Continued 
is limited to travel and transportation expenses prescribed in 37 U.S.C. 
404, 406, and 409, and, therefore, member may not be relieved of liability 


imposed by par. M8008 of Joint Travel Regs. to pay cost of shipping 
excess weight over circuitous route 
PATENTS 
Devices, etc., used by the Government 
Preprocurement licenses 


To gain additional experience with preprocurement licensing under 
which if unlicensed bidder is awarded contract, patent owner receives 
royalty payment used in bid evaluation, National Aeronautics and Space 
Admin. may continue previously approved procedure, revised to limit 
procedure to research and development contracts where potential patent 
infringement exists; to require patent owner to file timely written 


notice of request for license ; to delay opening of bids to allow evaluation 
of preprocurement license request; to provide for reasonable royalty 
rate, which if it exceeds lowest rate to private concern will be docu- 
mented; to allow demonstration that contract performance will not 
result in infringement; to exclude any patent that forms basis of un- 
resolved claim ; and to provide for inclusion of royalties in bid evaluation 
where Govt. already is licengee._...... lebieseliseeniaielicceibibtiapihihlaenenditirl 
PAY 
Active duty 
At home awaiting orders 
Disenrolled cadets and midshipmen 


Disenrolled service academy cadet or midshipman who returns home 


to await reassignment to active duty as enlisted man is entitled to active 
duty pay and allowances from date his separation is approved and his 
reassignment orders are issued to date he receives notification of action, 
cadet or midshipman pursuant to 10 U.S.C. 516(b) “resumes his enlisted 


status” when separated for any reason other than appointment as 


commissioned officer or for disability, he is required to complete period 
of service for which he enlisted or for which he is obligated, unless sooner 
discharged. As member while at home awaiting orders will not be 
subsisted at Govt. expense, he is entitled pursuant to 37 U.S.C. 402(d) 
to basic allowance for subsistence. 


Fact that several days elapsed between time heontat enlisted man 
of uniformed services reverted to that status pursuant to 10 U.S.C. 516(b) 
upon termination from Air Force Academy and date he received his 
active duty orders at his home in Los Angeles does not affect member’s 
entitlement to pay and allowances as of date of resuming Regular 


enlisted status. If member should, however, be transferred to active 


duty as Reservist and ordered to Andrews Air Force Base in Maryland, 
his enlisted status having terminated when disenrolled from Academy, 
his right to pay and allowances would commence on day he departed 
from home by the means of transportation authorized, should member’s 
orders reach him while visiting in vicinity of Base, pay and allowance 
would commence on ordered reporting date 
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PAY—Continued 
Active duty—Continued 
Effective date 
Cadets and midshipmen reversion to enlisted status 


Disenrolled service academy cadet or midshipman who while awaiting 
transfer by'the Secretary concerned under 10 U.S.C. 4348(b), 6959(b). 
and 9848(b) to Reserve component returns home is not entitled to pay 
and allowances until he is required to comply with new active duty 
orders, as transfer has effect of discharging cadet or midshipman from 
his enlisted contract and, therefore, member is not in active duty status 
for pay and allowances purposes until he complies with his new orders__ 

Grade and rank 

Assimilation provisions 


Provision in sec. 206(a) of Public Health Service Act (1944) that 
Surgeon General of Public Health Service (PHS) “during period of his 
appointment as such, shall be same grade, with same pay and allowances, 
as Surgeon General of Army” does not require promotion of PHS 
Surgeon General to pay grade 09 (lieutenant general) on basis Army 
Surgeon General was advanced by Pub. L. 89-288 (1965) to grade of 
ieutenant general and assigned to pay grade 09, as assimilation 
requirement of 1944 act was impliedly repealed by assignment of PHS 
officer to pay grade 08 by sec. 201(b) of Career Compensation Act of 1949. 
Codification of 1949 act then eliminated phrase “with same pay and 
allowances” from sec. 206(a) of 1944 act and term “grade” no longer 
relating to “pay grade,” there is no basis for promoting PHS officer 
to pay grade 09. 

Medically unfit personnel 


The holding in 48 Comp. Gen. 377 that inductees into military service 
who because they did not meet medical fitness or retention medical fitness 
standards were released from service are entitled to basic pay for period 
of induction, and if qualified to disability retirement or separation under 
10 U.S.C. ch. 61, is applicable to inductees released on basis of void induc- 
tion prior to decision. Decision relating to persons whose disability was 
dormant or overlooked and not to persons whose disability existed prior 
to induction, provisions of pars. 1-8d and 1-8.la(1) of Army Reg. 635- 
40, to effect that disease or injury that is not recorded at time of entrance 
on duty is presumed to be service connected—any doubt to be resolved in 
favor of member—are not applicable to cases for consideration pursuant 
to 48 Comp. Gen. 377 

Where medically unfit persons were released on basis of void induc- 
tion prior to 48 Comp. Gen. 377 holding that physically or mentally 
unqualified inductees into military service are entitled to basic pay, and 
if qualified to disability retirement or separation under 10 U.S.C. ch. 61, 
military records of erroneously released persons may be corrected to 
show discharge as of date of release from military custody and control, 
any disability retirement or severance pay determination effected under 
10 U.8.C. 1552 to consider aggravation of unfit condition or new or addi- 
tional unfitting condition acquired while on duty. Absent change in 
physical condition while on active duty, discharge may be made for con- 
venience of Govt. without disability retirement or severance pay, and all 
discharged persons may~be informed of their entitlement to pay and 
allowances that accrued prior to release 
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PAY—Continued 
Active duty—Continued 
Period between date of retirement and receipt of orders 


Late receipt by enlisted member of uniformed services of retirement 
orders that placed him on Temporary Disability Retired List provided 
no basis for revocation and reissuance of retirement orders under sub- 
stantial new evidence rule, as late receipt of orders did not prevent 
retirement of member from becoming effective on day following receipt 
of orders. Therefore, member continued on active duty until delivery 
of orders, and pursuant to sec. 514 of Career Compensation Act of 1949, 
is entitled to active duty pay and allowances from July 17, 1969, effec- 
tive retirement date stated in initial orders, to and including July 24, 
1969, date member received notice of orders, and to retired pay from 
July 25, 1969, date member’s retirement became effective, to and includ- 
ing Aug. 14, 1969, date he was released from active duty under new orders 
mistakenly issued 
Additional 

Hostile fire pay 

Hospitalization for treatment of injuries, etc. 
Entitlement to special pay determinations 


The terms “hostile fire,” “explosion of a hostile mine,” or “other hostile 
action” as used in 37 U.S.C. 310(a) (3) authorizing 3 additional months 
of hostile fire pay for member of uniformed services hospitalized for 
treatment of injury or wound, have reference to “battle casualties,” 
which is defined in casualty regulations as including persons wounded 
or injured “in action,” even if wounded mistakenly or accidentally by 
friendly fire, and excluding one who is ill from illness or medical cause or 
receives injuries resulting from noncombatant accident, felonious 
assault, attempted suicide, or self-inflicted wounds. Therefore, only when 
member is classified as casualty as result of hostile action may he be paid 
hostile fire pay for period not to exceed 3 months while hospitalized___-_ 

Overpayments 

De facto rule 


Additional or special pay authorized for members of uniformed serv- 
ices payable only upon compliance with statutory and regulatory pro- 
visions, de facto rule which permits retention of erroneous payments of 
pay and allowances received in good faith by member while in de facto 
status may not be extended to erroneous payments of reenlistment bonus 
and variable reenlistment bonus. Member who prior to discharge 
preceding reenlistment was erroneously advanced to Specialist Six, pro- 
motion subsequently corrected, was not serving in grade E-6 when 
discharged and, therefore, payments of reenlistment bonus and variable 
reenlistment bonus computed on basis of pay grade E-6 were made con- 
trary to requirements of 37 U.S.C. 308(a) and (g), and overpayments of 
additional pay may not be waived under de facto rule 

Proficiency 

Award retroactively prohibited 


Award of proficiency pay to members of uniformed services from date 
of eligibility, which was administratively overlooked, may not be retro- 
actively approved. Entitlement to proficiency pay prescribed in 37 U.S.C. 
307 is subject to par. 10811 of Dept. of Defense Military Pay and Allow- 
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PAY—Continued 

Additional—Continued 

Proficiency—Continued 

Award retroactively prohibited—Continued 

ances Entitlements Manual, which provides that award of proficiency 
pay for members meeting requirements in Table 1-8-1 may be awarded 
proficiency pay and that such pay “starts on date award is made unless 
later date is specified. Awards may not be made retroactively” 
Assimilation 

Surgeons General of the Army and Public Health Service 


Provision in sec. 206(a) of Public Health Service Act (1944) that 
Surgeon General of Public Health Service (PHS) “during period of 
his appointment as such, shall be same grade, with same pay and allow- 
ances, as Surgeon General of Army” does not require promotion of PHS 
Surgeon General to pay grade 09 (lieutenant general) on basis Army 
Surgeon General was advanced by Pub. L. 89-288 (1965) to grade of 
lieutenant general and assigned to pay grade 09, as assimilation require- 
ment of 1944 act was impliedly repealed by assignment of PHS officer to 
pay grade 08 by sec. 201(b) of Career Compensation Act of 1949. Codifi- 
cation of 1949 act then eliminated phrase “with same pay and allow- 
ances” from sec. 206(a) of 1944 act and term “grade” no longer relating 
to “pay grade,” there is no basis for promoting PHS officer to pay 
NE hice tiben iain niin aint ntdinteentthidmipannaenincitin 
Civilian employees, (See Compensation) 

Disability retired pay. (See Pay, retired, disability) 
Increases 
Comparable to classified employees 
Adjustment 


Retroactive application of comparable upward adjustment authorized 
by Pub. L. 90-207, in monthly basic pay of members of uniformed serv- 
ices having been prescribed for members “on active duty on the date 
of enactment” of any compensation increase received by Federal classi- 
fied employees, adjustment is not authorized for members of National 
Guard or Reserve component performing drills and other inactive duty 
compensable under 37 U.S.0. 206. Therefore, retroactive effective date of 
Jan. 1, 1970 prescribed by B.O. No. 11525 for application of compensation 
increase authorized for civilians by Pub. L. 91-231, enacted Apr. 15, 
1970, to members of uniformed services, does not apply to member in 
drill status on that date who had performed in status different than 
prescribed in 37 U.S.O. 206 prior to that date, or to member who per- 
formed drills during retroactive period but was not in drill status on 
Apr. 15, 1970. diveiatahatlinactiialtnaenlitin 

Retired pay. (See Pay, retired, increases) 

Medical and dental officers 

Internship payment prohibition 


Army Reserve officer designated as having military occupational 
specialty of general medical officer, who neither before nor after entering 
into service had completed internship training prescribed by par. 10603b 
of Dept. of Defense Military Pay and Allowances Entitlement Manual is, 
nevertheless, entitled from date of entering on active duty to special pay 
prescribed by 87 U.S.C. 802 (a) for medical and dental officers. The 
atatate does not require internahip in every case before entitlement to 
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PAY—Continued 

Medical and dental officers—Continued 

Internship payment prohibition—Continued 
special pay, and Army Surgeon General had determined that officer met 
educational] and professional requirements for appointment to Army Med- 
ical Corps, and that he was not required to undergo internship training 
to perform duties assigned to him as research physician 
Retainer pay. (See Pay, retired, fleet reservists) 
Retired 

Advancement on retired list 

Evidence of satisfactory service in another service 


Payment of retired pay computed at pay of higher grade in which mem- 
ber or former member of Armed Forces had served satisfactorily, without 
regard to whether higher grade was of temporary or permanent status, 
may be authorized, or credit passed in accounts of disbursing officers for 
payments made, in view of judicial rulings so holding, even though 
Armed Force in which individual held higher grade is not service from 
which he retired, subject of course to statute of limitation contained in 
act of Oct. 9, 1940, 31 U.S.C. 71a, and administrative approval that service 
at higher grade was satisfactorily performed, if such determination is 
required by statute. 47 Comp. Gen. 722, modified 

Highest pay benefits 


Upon correction of military records on Apr. 17, 1969, pursuant to 10 
U.S.C. 1552, to show retirement under 10 U.S.C. 3914 of private B-1 on 
Dec. 1, 1945, with over 20 years of service, in lieu of discharge from Reg- 
ular Army, and advancement on retired list effective Feb. 2, 1955, to 
1st lieutenant based on 30 years of active duty and inactive time on re- 
tired list as provided in 10 U.S.C. 3964, retired pay of member for period 
Feb. 2, 1955, to Apr. 16, 1969, is not subject to recomputation under 10 
U.S.C. 3992 at rate “applicable on date of retirement,” but in accordance 
with act of May 20, 1958, at rates prescribed in sec. 511 of Career Com- 
pensation Act of 1949. Although on Oct. 1, 1949, member’s retired pay 
was greater under sec. 511(a), recomputation is permitted under sec. 
511 (b) to provide greater amount of retired pay prescribed by section, on 
basis advancement on retired list constituted changed condition_....... 

Permanent v. temporary grade 


Rule in Jones v. U.S. (187 Ct. Cl. 730) holding retired enlisted member 
was entitled to be advanced on retired list under 10 U.S.C. 6151 to grade 
of chief warrant officer, W-3, highest permanent grade formerly held by 
him and in which he served satisfactorily, even though statute only au- 
thorized advancement to grade of warrant officer, W-1, highest grade 
in which he served satisfactorily under temporary appointment, should 
be applied to all advancement under sec. 6151, as well as advancements 
under 10 U.S.0. 3968 (a), 8964, 8968 (a), and 8064 providing that amount 
of retired pay depends upon service in “highest temporary grade,” in 
view of fact that court based its ruling on earlier Grayson, Friestedt, 
and Neri decisions and considered all arguments advanced in Jones case 
against conclusion reached_..............-......_. 
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PAY—Continued Page 

Retired—Continued 

Annuity elections for dependents 

Automatic pay restoration feature 
Savings clause 

Air Force officer retired Sept. 7, 1968, who in 1958 had elected option 
8 under Retired Serviceman’s Family Protection Plan (10 U.S.C. 1434 
(a) (3) to provide annuity of one-half reduced retired pay for his sur- 
vivors, but who had not elected option 4, pay restoration feature of Plan, 
is not subject to automatic pay restoration feature of Pub. L. 90-485, 
approved Aug. 13, 1968, for personnel retiring on or after that date, when 
eligible beneficiary no longer exists. To hold otherwise and increase offi- 
cer’s monthly annuity cost by imposing pay restoration provision not 
only would be contrary to his election, but contrary to savings clause 
in 1968 act, which permits members not yet retired who had made elec- 
tion prior to its enactment to remain under law in effect prior to 1968 
DR eset beeen tnicieerechraatntemeraineinaicdietemandcitentuiedin: dagindelenmbaadittn 263 

More than one application for change 

Fact that Army major retired on May 1, 1969, reduced annuity elected 
for his wife under Retired Serviceman’s Family Protection Plan, 10 
U.S.C. 1431-1446, on May 5, 1969, does not preclude him from withdraw- 
ing from plan on June 4, 1969, as nothing in law or legislative history of 
act restricts retired member to one of options provided in 10 U.S.O. 1436 
(b). Member may apply for any number of reductions so long as each in- 
volves smaller annuity, and he may withdraw from plan at any time, re- 
duction or withdrawal becoming effective first day of seventh calendar 
month after application. Therefore, annuity reduction under 10 U.S.C. 
1436(b) (1) became effective Dec. 1, 1969, and officer’s withdrawal from 
plan pursuant to 10 U.S.C. 1486(b) (2) on Jan. 1, 1970_--.-.-.--__-___ 877 


Revision of plan 
Status changes 


Election of option 3, at one-fourth reduced retired pay, combined with 
option 4, under Retired Serviceman’s Family Protection Plan by Navy 
officer who prior to placement on retired list pursuant to 10 U.S.C. 6323, 
married and acquired child, may not be changed to option 2, at one-half 
retired pay with option 4, as officer’s initial election became effective 
when he acquired eligible beneficiaries and, therefore, change is not 
status change contemplated by 1968 amendment to Plan. Moreover, 
even if change met requirements of 1968 act, change involving increase in 
annuity from one-fourth to one-half of officer’s reduced retired pay would 
be precluded by 10 U.S.C. 1481 (c), which permits otherwise proper 
change of election only if such “change does not increase the amount 
Oe ii ascaiientenseinnraminsassithitiianasiitaiataatiaia rina ine reticence eeaeiaiechlons 824 

Revocation, etc. 
Ineffective 


Army officer who when informed that he may not revoke reduced an- 
nuity provided for his wife under Retired Serviceman’s Family Pro- 
tection Plan requested on date of retirement, and that he may only fur- 
ther reduce annuity or withdraw from Plan pursuant to 10 U.S.O. 
1486 (b), and that his request would be considered withdrawal, selects 
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Retired—Continued 

Annuity elections for dependents—Continued 

Revocation, etc.—Continued 
Ineffective—Continued 
further annuity deduction with explanation he was not previously aware 
of selections available to him, is considered to have submitted proper ap- 
plication for reduced annuity. Where member’s request for change in 
election overlooks certain factors, Secretarial approval should be with- 
held until doubt is resolved, and if member was informed that his doubt- 
ful request will be considered application for reduction or withdrawal, 
such request is only “proper application” upon affirmation 
Withdrawal from participation 
Attempt after retirement to change election 

Member of uniformed services who had elected option 3 at one-half 
reduced retired pay under Retired Serviceman’s Family Protection 
Plan on May 9, 1967, for wife and children, and who shortly after 
election lost his wife and remarried, may not have request for revoca- 
tion of election made before transfer to Fleet Reserve on July 7, 1969, 
considered as requested change does not “reflect” changed status in 
marital or dependency status contemplated by 1968 amendment to Plan, 
nor may alternative request made after transfer to provide only for 
his children be considered as it was not received within 2 years of date 
of wife’s death. However, member may on basis of application made 
after transfer withdraw from Plan under 10 U.S.O. 1486(b), effective 
on first day of seventh month after month in which application was 


Member of uniformed services who is eligible to retire July 1, 1968, 
effective date of basic pay increase, either for disability retirement 
under 10 U.S.C. ch. 61, by virtue of Uniform Retirement Date Act, 
or voluntarily for years of service under 10 U.S.C. 6323, is entitled to 
retired pay computed at higher rates of active duty pay prescribed by 
B.O. No. 11414, not on basis of disability retirement—as rate applicable 
to disability retirement would be rate in effect as if retirement had not 
occurred under act—but on basis that sec. 6323 retirement, which 
neither subject to Uniform Retirement Date Act nor Formula 4 of 10 
U.S.C. 1401, that requires. computation of retired pay at rate in effect 
day before retirement, is “other provision of law’ most favorable to 
member preseribed by sec. 1401, and he, therefore, is entitled to retired 
pay computed at higher rate of active duty basic pay in effect July 1, 


Late receipt of retirement orders 

Late receipt by enlisted member of uniformed services of retire- 
ment orders that placed him on Temporary Disability Retired List pro 
vided no basis for revocation and reissuance of retirement orders under 
substantial new evidence rule, as late receipt of orders did not prevent 
retirement of member from becoming effective on day following receipt 
of orders. Therefore, member continued on active duty until delivery 
of orders, and pursuant to sec. 514 of Career Compensation Act of 1949. 
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PAY—Continued 

Retired—Continued 

Effective date—Continued 

Late receipt of retirement orders—Continued 

is entitled to active duty pay and allowances from July 17, 1969, effec- 
tive retirement date stated in initial orders, to and including July 24, 
1969, date member received notice of orders, and to retired pay from 
July 25, 1969, date member’s retirement became effective, to and in- 
cluding Aug. 14, 1969, date he was released from active duty under new 
orders mistakenly issued. 

Election of pay computation method 

Most favorable formula 

Upon correction of military records on Apr. 17, 1969, pursuant to 
10 U.S.0. 1552, to show retirement under 10 U.S.C. 3914 of private 
H-1 on Dec. 1, 1945, with over 20 years of service, in lieu of discharge 
from Regular Army, and advancement on retired list effective Feb. 2, 
1955, to 1st lieutenant based on 30 years active duty and inactive time 
on retired list as provided in 10 U.S.C. 3064, retired pay of member for 
period Feb. 2, 1956, to Apr. 16, 1969, is not subject to recomputation 
under 10 U.S.C. 3992 at rate “applicable on date of retirement,” but 
in accordance with act of May 20, 1968, at rates prescribed in sec. 511 
of Career Compensation Act of 1949. Although on Oct. 1, 1949, mem- 
ber’s retired pay was greater under sec. 511(a), recomputation is per- 
mitted under sec. 511(b) to provide greater amount of retired pay pre- 
scribed by section, on basis advancement on retired list constituted 


Enlisted member temporary officer 

Although 10 U.S.C. 5001(a) (4) excludes member holding permanent 
enlisted grade and temporary appointment in commissioned or war- 
rant Officer grade from term “enlisted member,” such member’s en- 
listed status was not prejudiced by fact that he held temporary officer 
appointment and he may apply for transfer to Fleet Reserve under 10 
U.S.C. 6330 while serving as temporary officer. 10 U.S.C. 6830(c) does 
mot require member actually to be paid on basis of enlisted grade on 
day of transfer to Fleet Reserve, and payment as temporary officer on 
that day does not change fact that retainer pay is for computation on 
basis of member’s enlisted grade. If member is advanced to pay grade 
B-8 or B-9 at time of reverting to enlisted grade for simultaneous 
transfer to Fleet Reserve, he may be paid at higher grade, as limitation 
imposed on number of such grades has reference to active duty 
members bites 

Grade, rank, etc., at retirement 

Service in higher rank than at retirement 

Rule in Jones v. U.S. (187 Ct. Cl. 730) holding retired enlisted mem- 
ber was entitled to be advanced on retired list under 10 U.S.C. 6151 to 
grade of chief warrant officer, W-3, highest permanent grade formerly 
held by him and in which he served satisfactorily, even though statute 
only authorized advancement to grade of warrant officer, W-1, highest 
grade in which he served satisfactorily under temporary appointment, 
should be applied to all advancements under sec. 6151, as well as ad- 
vancements under 10 U.S.O. 8968(a), 8064, 8968(a), and 8964, providing 
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PAY—Continued 

Retired—Continued 

Grade, rank, etc., at retirement—Continued 

Service in higher rank than at retirement—Continued 

that amount of retired pay depends upon service in “highest temporary 
grade,” in view of fact that court based its ruling on earlier Grayson, 
Friestedt, and Neri decisions and considered all arguments advanced 
in Jones case against conclusion reached 

Payment of retired pay computed at pay of higher grade in which 
member or former member of Armed Forces had served satisfactorily, 
without regard to whether higher grade was of temporary or permanent 
status, may be authorized, or credit passed in accounts of disbursing 
officers for payments made, in view of judicial rulings so holding, even 
though Armed Force in which individual held higher grade is not ser- 
vice from which he retired, subject of course to statute of limitation 
contained in act of Oct. 9, 1940, 31 U.S.0. 71a, and administrative ap 
proval that service at higher grade was satisfactorily performed, if such 
determination is required by statute. 47 Comp. Gen. 722, modified_ 

Increases 

Entitlement 


To determine if Uniform Retirement Date Act (5 U.8S.0. 8801) is 
applicable to Army and Air Force officers who if they first qualify for 
retirement upon completion of 20, 30, or 40 years of service prior to 
June 1968, would be entitled to retired pay computed. under Formula 
B of 10 U.S.C. 3991 or 8991, subject to footnote 2, on basis of monthly 
active duty pay rates applicable on date of retirement, or if officers 


are entitled to retired pay computed at higher rates of active duty pay 
prescribed by BH. 0. No. 11414, effective July 1, 1968, time of qualifica- 
tion for retirement is element for consideration. 


Retirement on effective date of increase 


Member of uniformed services who is eligible to retire July 1, 1968, 
effective date of basic pay increase, either for disability retirement 
under 10 U.S.C. ch. 61, by virtue of Uniform Retirement Date Act, or 
voluntarily for years of service under 10 U.S.C. 6323, is entitled to re- 
tired pay computed at higher rates of active duty pay prescribed by 
B.O. No. 11414, not on basis of disability retirement—as rate applicable 
to disability retirement would be rate in effect as if retirement had not 
occurred under act—but on basis that sec. 6323 retirement, which 
neither subject to Uniform Retirement Date Act nor Formula 4 of 10 
U.S.C. 1401, that requires computation of retired pay at rate in effect 
day before retirement, is “other provision of law” most favorable to 
member prescribed by sec. 1401, and he, therefore, is entitled to retired 
pay computed at higher rate of active duty basic pay in effect July 1, 
OOD clinics ne be ee anon eee ee anewen 

The fact that member of uniformed services had not requested vol- 
untary retirement based on years of service when qualifying for retire- 
ment prior to July 1, 1968, does not defeat right to retired pay computed 
under any “other provision of law” most favorable to him as prescribed 
by 10 U.8.C. 1401 when he retires on July 1, 1968, effective date of basic 
pay increases provided by HB. O. No. 11414, dated June 18, 1968, and 
member, therefore, is entitled to retired pay computed at higher rate 
ee 
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PAY—Continued 
Retired—Continued 
Increases—Continued 
Under Public Law 89-132 


Retired pay of member of uniformed services retired under 10 U.S.C. 
1298, effective September 1, 1965, who had also qualified for voluntary 
retirement for years of service under 10 U.S.C. 6323, may be computed 
on basis of increased rate of basic pay prescribed by Pub. L. 89-132 
(37 U.S.C. 208(a) ). effective Sept. 1, 1965. The act silent as to whether 
or not members whose retirements became effective on its effective date 
were authorized to compute their retired pay on basis of increased rates, 
principles in 48 Comp. Gen. 425 and 44 Comp. Gen. 373; id. 584, apply--_-- 

Waiver for civilian retirement benefits 

Revocation 


Regular enlisted member of uniformed services who subsequent to 
retirement was employed as a civilian in Federal Govt. and waived his 
retired pay to have his military service credited for civilian retirement 
purposes may not if reemployed in civil service revoke waiver of retired 
pay. Revocation of waiver would not terminate former member’s status 
as an annuitant or terminate his eligibility to receive an annuity, which 
pursuant to 5 U.S.C. 8344(a) would be deducted from civilian compensa- 
tion payable to annuitant whi'e reemployed in order to avoid double 
benefit based upon same period of military service. Therefore, reemployed 
annuitant is entitled to continue to receive his annuity and to be paid 
by employing agency only difference between annuity due and salary 
payable to him 

Withholding 

Veterans Administration care and treatment 
Disposition of pay upon incompetent’s death 


Temporary suspension of determination in 47 Comp. Gen. 25 to follow 
Berkey v. U.S., 176 Ct. Cl. 1, holding that retired pay withheld under 38 
U.S.C 3208(a)(1) from incompetent veteran who died while receiving 
care in Veterans Admin. Hospital is payable to “immediate family” of 
deceased veteran, to await outcome of similar legal issue in Lorimer 
case, USDC OA No. 206-67, respecting persons considered eligible to 
receive payment, is removed, court in Lorimer case viewing Berkey 
case as not applicable to relatives more remotely related to decedent than 
wife, children, or dependent parents, and distribution of withheld re- 
tired pay may now be made on basis of Berkey case to persons referenced 
in Lorimer case. 40 Comp. Gen. 666; 43 id. 39; 47 id. 25, modified 

Retired pay waived under 38 U.S.C. 3105 in favor of disability compen- 
sation by incompetent veteran although no longer considered forfeited 
pursuant to 38 U.S.C. 3203(b) (1) upon veteran’s death while receiving 
care in Veterans Admin. Hospital in view of Berkey v. U.S., 176 Ct. Cl. 1, 
is not payable to brother, half brother and half sister of decedent who 
had been domiciled in Illinois, as Berkey case is not considered applicable 
to relatives more remotely related to decedent veteran than wife, 
children, or dependent parents. However, retired pay that was not subject 
to withholdings pursuant to 10 U.S.C. 2771 may be paid to claimants, 
rules of descent and distribution in State of Illinois making no distinction 
between whole and half blood brothers and sisters. 
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Service credits 
Cadet, midshipman, etc. 
Service schools 


Although U.S. Merchant Marine Cadet School at San Mateo, Calif., 
is not “service school” within meaning of 10 U.S.C. 1333(2) and, there- 
fore, attendance at school as cadet-midshipman, MMR, USNR, from Aug. 
1943 until Apr. 1945 may not be credited in computing years of service 
upon retirement under 10 U.S.O. ch. 67, relating to retired pay for non- 
Regular service, period is allowable as “service, other than active service, 
in a reserve component” under 10 U.S.C. 1333(4), and is also creditable 
service for multiplier purposes for officers retiring with 20 years’ service 
pursuant to 10 U.S.C. 6823, or for any of purposes of any formula or 
other law enumerated in 10 U.S.C. 1405, which section groups laws in 
one category and specifically includes in clause 4, service creditable 
under 10 U.8.C., -19882.. 44-<..ccn-5s-nnd 146 alaisie ek bas 
Severance 

Disability retirement 

Medically unfit personnel at time of induction 


The holding in 48 Comp. Gen. 377 that inductees into military service 
who because they did not meet medical fitness or retention medical 
fitness standards were released from service are entitled to basic pay 
for period of induction, and if qualified to disability retirement or 
separation under 10 U.S.C. ch. 61, is applicable to inductees released 
on basis of void induction prior to decision. Decision relating to 
persons whose disability was dormant or overlooked and not to per- 
sons whose disability existed prior to induction, provisions of pars. 
1-8d and 1-8.1la(1) of Army Reg. 635—40, to effect that disease or injury 
that is not recorded at time of entrance on duty is presumed to be 
service connected—any doubt to be resolved in favor of member—are not 
applicable to cases for consideration pursuant to 48 Comp. Gen. 377___ 

Where medically unfit persons were released on basis of void in- 
duction prior to 48 Comp. Gen. 377 holding that physically or mentally 
unqualified inductees into military service are entitled to basic pay, and 
if qualified to disability retirement or separation under 10 U.S.C. ch. 61, 
military records of erroneously released persons may be corrected to show 
discharge as of date of release from military custody and. control, 
any disability retirement or severance pay determination effected 
under 10 U.S.C. 1552 to consider aggravation of unfit condition or new 
or additional unfitting condition acquired while on duty. Absent change 
in physical condition while on active duty, discharge may be made for 
convenience of Govt. without disability retirement or severance pay, 
and all discharged persons may be informed of their entitlement to pay 
and allowances that accrued prior to release 
Withholding 

Debt liquidation 

Federal taxes 


The status of savings deposits as part of salary and wages of enlisted 
members of uniformed services is not affected by act of Aug. 14, 1966, 


which amended 10 U.S.C. 1085, to provide new savings deposit program: 


and to exempt deposits from liability for debt, including any indebted- 
ness to U.S., and deposits, therefore, are subject to levy by Internal 
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PAY—Continued 
Withholding—Continued 
Debt liquidation—Continued 
Federal taxes—Continued 
Revenue Service (26 U.S.C. 6331(a))- for unpaid taxes. The 1966 act 
merely continued in effect provisions of earlier act than 1954 Internal 


Revenue Code under which member’s deposits were not exempt from 
levy for unpaid taxes, and savings deposits are not included in enumera- 
tion of property exempted from tax levy in Internal Revenue Code, Fed- 
eral Tax Lien Act of 1966, or other legislative provisions prescribing 
tax levy exemptions 

Member’s consent requirement 


Law enforcement services 


Provision in 5 U.S.C. 5519, for crediting to civilian compensation of 
Federal employee military pay received for performance of law enforce- 
ment services as member of Reserve component of Armed Forces or 
National Guard pursuant to 5 U.S.C. 6323(c), does not affect employee’s 


entitlement to military pay and, therefore, military organization con- 


cerned has no authority to withhold military pay due employee for 


purpose of crediting his civilian compensation without his consent, and 
also Internal Revenue Service rules might require withholding of appro- 
priate taxes on basis of employee’s entitlement to military pay without 
regard to amount withheld for credit to civilian compensation of 


GE, | cecneticnsheninedmatdeniienmalaciibed Vevatepaiesideal Te gicailbne 


Medical benefits 


Wife of retired member of uniformed services having been paid in- 
surance benefits under commercial plan for medical care received as 
in-patient under 10 U.S.C. 1086, which provides health benefits at Gov- 


ernment expense pursuant to contract, unless as implemented by Civilian 


Health and Medica) Program of Uniformed Services benefits are payable 
under another insurance plan, payment by Govt. to source of medical 
care that exceeded its limited liability under sec. 1086(d), although 
erroneous payment, may not be collected by withholding from member’s 
retired pay without his consent. No indebtedness against retiree was 
created within purview of 5 U.S.C. 5514, nor does fact payment was made 
pursuant to Military Medical Benefits Amendments of 1966, for and on 
account of retired member, provide basis for involuntary collection__._ 
PAYMENTS 
Absence or unenforceability of contracts 
Quantum meruit 


Payment in lieu of taxes 


An invoice bearing interest presented by State Drainage District to 
Federal Govt. in amount assessed against Govt. for rehabilitation of 
drainage ditch that is computed in same manner as taxes levied against 
property owners other than Federal Govt. imposes a tax, and U.S. ex- 
empted by Constitution from State taxation, tax may not be collected 
by designating tax an invoice or statement for services. While payment 
of tax may not be authorized, claim for amount representing fair and 
reasonable value of services received may be presented on quantum 
meruit basis, and utility type service agreement entered into for future 
eervices, agreement to provide for compensation to cover fair and rea- 
sonable value of services to be furnished... 
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PAYMENTS—Continued 

Erroneous 

Debt status 

Advance collection of excess costs to ship household goods of separated 
members of uniformed services, excess costs that arise when ship- 
ments consist of more than one lot, and authorized distance and/or 
weight allowance prescribed by par. M8003 of Joint Travel Regs. are 
exceeded, may not be waived for excess costs of $10 or less, for in 
absence of statutory authority, waiver would authorize known overpay- 
ment. Waiver authority in Title 4 of GAO Policy and Procedures Manual, 
sec. 55.3, and sec. 3(b) of Federal Claims Collection Act of 1966, that 
recognizes diminishing returns beyond which further collection efforts 


are not justified, relates to after determined overpayments, However, 


uniform regulations may issue to discontinue collection of small excess 
cost amounts discovered after shipment, where cost of collection would 


Military pay and allowances 
Lack of due care in making payment 


An accountable officer of uniformed services who authorized per diem 


payments to members furnished quarters and subsistence on basis of 
retroactive amendment that deleted provision for group travel and unit 
movement from temporary duty orders failed to exercise due care re- 
quired by 31 U.S.C. 82a-2 for entitlement to relief. Disbursing officer’s 


reliance on assurance from higher headquarters that unit movement 


was not involved and that members were entitled to per diem, and his 


failure to either follow administrative procedures based on Comptroller 
General decisions to effect that members may not be paid per diem 
when furnished quarters and subsistence, or to submit doubtful claims 


to U.S, GAO for settlement, is not due care contemplated by statute. 
Restitution by Government 


Payment to Govt. by insurance company to cover damages to Govt. 
property by car insured by company where date of accident was erron- 
eously shown as falling within period of policy coverage may be reim- 
bursed to company. Rule that insurance company may recover payments 
made under mistake of fact, which was due to ite own negligence or 
forgetfulness, unless payee has so changed his position that it would 
be inequitable to require restitution is applicable to Govt., as persons re- 
ceiving erroneous payments from Govt. acquire no rights to payments, 
and it is only fair and equitable that when Govt. is recipient of erron- 
eous payment that money be returned. Govt. was not prejudiced in 
matter and may still recover cost of damage repair from tortfeasor...._. 

Waiver. (See Debt Collections, waiver) 

POST EXCHANGES, SHIP STORES, ETC. 
Employees 
Government transportation request use 


Use of Govt. transportation requests, Standard Form 1169, by Army 
and Air Force Hxchange Service—nonappropriated fund activity, even 
though considered Govt. instrumentality for some purposes, as appro- 
priated funds are not made available for its operatons—in order to pro- 
cure air transportation for civilian employees and avoid payment of 
G-percent tax imposed by 26 U.S.C. 4261, may not be approved. Travel 
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POST EXCHANGES, SHIP STORES, ETC.—Continued 

Employees—Continued 

Government transportation request use—Continued 
of Hxchange employees concerned with recreation, welfare, and morale 
of members of uniformed services is not travel for account of U.S., nor 
on official business, two prerequisites in GAO Policy and Procedures Man- 
ual for Guidance of Federal Agencies, Title 5, sec. 2000, for use of Govt. 
Transportation Requests to procure passenger transportation_ 

POST OFFICE DEPARTMENT 

Employees 

Leaves of Absence 

Jury duty 

Substitute employees of postal service, whether career or temporary, 
who are compensated at hourly rate and have no established work 
schedules, hold appointments that are viewed as being similar to appoint- 
ments on intermittent ‘‘when-actually-employed” basis, even though some 
substitutes may work average of 40 or more hours per week and, there- 
fore, granting of court leave for performance of jury duty authorized 
under 5 U.S.C. 6322 may not be extended to substitute employees of 
postal service without specific statutory authority extending benefits 


Transportation and relocation expenses 
Effect of delayed authorization 

Postal employee who upon appointment to position of postal service 
officer effective Dec. 17, 1966, after training period during which he had 
been paid per diem, is advised not to move to new duty station in 
anticipation of rearrangement of territories—plan which was not accom- 
plished due to budgetary restrictions—may not nearly 8 years after 
promotion be authorized transportation of dependents and household 
effects, and benefits of Pub. L. 89-516, as time limitations pertaining 
to movement of dependents and household effects, and reimbursement 
of expenses incident to sale of dwelling at former station contained in 
Bur. of Budget Cir. No. A-56, may not be waived—Circular a statutory 
regulation having force and effect of law_...........-....----......- 

Work stoppage 

Annual rate regular postal employees who incident to participating 
in work stoppage during which period they were considered to have been 
AWOL, worked on regularly scheduled days off without completing regu- 
lar tour of duty are not entitled to overtime compensation under 89 
U.8.C. 3578(a) for services performed on regularly scheduled days off, 
unless they worked in excess of 8 hours a day. Concept in United Federa- 
tion of Postal Clerks v. Watson, 409 F. 2d 462, that all hours of work out- 
side of regular work schedules, whether or not in excess of 8 hours in day 
or 40 hours in week, is compensable as overtime, because employees were 
temporarily required to shift their workweek for needs of service, has 
no application to situation where employees were responsible for failure 
to complete regularly scheduled tour of duty... 
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POST OFFICE DEPARTMENT—Continued 

Leases 

Damages 

Government’s liability 

The repair of window breakage by vandals and otherwise in building 
occupied as post office under 30-year lease that exempted lessee, Govt., 
from liability to repair damages caused by “acts of a stranger” is re- 
sponsibility of lessor, even if lease does not provide affirmatively that 
lessor shall be liable for such repairs. On basis of absence of “Federal 
law” on issue, conflict in State court decisions as to legal liability of 
lessee, length of lease term, purpose for which premises were leased 
and lease provisions relating to repairs, exceptions to Govt.’s liability 
for repairs should be strictly applied and Govt. as lessee exempted 
from liability to make repairs, except for breakage not caused by 


Mails 
Postal strike effect on delivery 


Bid, forwarded by regular mail in sufficient time to have been delivered 
prior to time set for opening of bids but for unprecedented postal strike 
that commenced in New York City on bid opening day, may not be consid- 
ered for award by waiving late bid regulations on theory strike was in 
same realm as act of God, defined as “some inevitable accident which 
cannot be prevented by human care, skill, or foresight, but results from 
natural causes * * *.” But even assuming strike was act of God, bidder 
in not forwarding its bid by registered or certified mail, assumed risk 
of delivery, risk which was not overcome by bid handling instructions 


to procuring agencies necessitated by strike, as instructions did not 
suspend late bid rules contained in Armed Services Procurement Reg. 
2-O0B: cent: Series icici ectitnniiemetc intitle 


Star route contracts 
Bidder qualifications 


Notwithstanding absence of adequate documentation to support that 
conporate bidder awarded three star route contracts was “actually en- 
gaged in business within the county in which part of the route lies or in 
an adjoining county” as required by 39 U.S.C. 6420, in view of complex 
problems encountered in qualifying corporate bidder, contracts may be 
completed. Award of one contract was not without foundation as con- 
tractor established business that subjected it to State laws and juris- 
diction within rule stated in 35 Comp. Gen. 411. However, other contracts 
having been awarded on basis of postmaster certification and undocu- 
mented evidence, criteria for meeting “actually engaged in business” 
requirement should be established, and contracting officers informed per- 
sonal certifications do not qualify corporation to bid on star route 
contracts ~................ ation S85 
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PROPERTY 

Private 

Automobile damages. (See Vehicles, private) 
Public 

Contractor use. (See Contracts, Government property) 

Damage, loss, etc. 

Repair, replacement, etc., costs 
Recovery 

Payment to Govt. by insurance company to cover damages to Govt. 
property by car insured by company where date of accident was er- 
roneously shown as falling within period of policy coverage may be 
reimbursed to company. Rule that insurance company may recover pay- 
ments made under mistake of fact, which was due to its own negligence 
or forgetfulness, unless payee has so changed his position that it would 
be inequitable to require restitution is applicable to Govt., as persons 
receiving erroneous payments from Govt. acquire no rights to payments, 
and it is only fair and equitable that when Govt. is recipient of errone- 
ous payment that money be returned. Govt. was not prejudiced in matter 
and may still recover cost of damage repair from tortfeasor......... 

Fire fighting services 

City ordinance that establishes charges on tax exempt properties for 
sewer services, refuse incineration and disposal services, and police, fire 
and emergency ambulance services, charges that are included in real 
estate taxes and not directly assessed on taxable property, levies tax 
however labeled, and U.S. exempt from local taxation unless Congress 
affirmatively provides otherwise, has no legal obligation to pay for 
protective services municipality has duty to provide. Therefore, Coast 
Guard Academy, located within city limits of New London, Conn., and 
entitled to protective services of municipality, may not use appropriated 
funds to pay for service charges imposed by city ordinance unless extra 
protection is provided for special events such as football games.____. 

Private use 

Authority 


Plan to equalize parking fees of agency employees located in two build- 
ings, one a Federal building, the other a leased building, under manage- 
ment of commercial parking firm ignores that in proposed “single facil- 
ity” concept, apace is principal ingredient of plan and not management 
services, and that parking fees to be collected go beyond realistic 
charge for management services. Contemplated agreement would confer 
interest in Federal property in contravention of 40 U.8.0. 308b, which 
requires that leasing of Federal property shall be for money considera- 
tion only, and monies so derived deposited into Treasury as miscellane- 
ous receipts, and overlooks that in absence of statutory authority use 
of Federal property to help finance procurement of private services is 
unauthorized. Therefore, parking equalization plan may not be 
approved ... ene ESE EESASNEDASNSONSIEDOEDND 

Surplus 

Disposition 
Bale. (See Sales) 
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PUBLIC HEALTH SERVICE 
Commissioned personnel 
Pay, etc. 
Assimilation to Armed Services 


Provision in sec. 206(a) of Public Health Service Act (1944) that 
Surgeon General of Public Health Service (PHS) “during period of his 
appointment as such, shall be same grade, with same pay and allowances, 
as Surgeon General of Army” does not require promotion of PHS Sur- 
geon General to pay grade 09 (lieutenant general) on basis Army Sur- 
geon General was advanced by Pub. L. 89-288 (1965) to grade of 
lieutenant general and assigned to pay grade 09, as assimilation re- 
quirement of 1944 act was impliedly repealed by assignment of PHS 
officer to pay grade 08 by sec. 201(b) of Career Compensation Act of 
1949. Codification of 1949 act then eliminated phrase “with same pay and 
allowances” from sec. 206(a) of 1944 act and term “grade” no longer 
relating to “pay grade,” there is no basis for promoting PHS officer 
to pay grade 09 

PUBLIC UTILITIES 
Contracts 
In lieu of taxation 


An invoice bearing interest presented by State Drainage District to 
Federal Govt. in amount assessed against Govt. for rehabilitation of 
drainage ditch that is computed in same manner as taxes levied 
against property owners other than Federal Govt. imposes a tax, and 
U.S. exempted by Constitution from State taxation, tax may not be 
collected by designating tax an invoice or statement for services. While 
payment of tax may not be authorized, claim for amount representing 
fair and reasonable value of services received may be presented on 
quantum meruit basis, and utility type service agreement entered into 
for future services, agreement to provide for compensation to cover fair 
and reasonable value of services to be furnished_..................... 


Although three tie bids stamped received within 5 minute period 
under Request for Quotations issued pursuant to 41 U.S.C. 252(c) (8) 
should not have been resolved by awarding contract to firm whose 
quotation had earliest time stamp, record evidences no favoritism or 
improper motive for award and, therefore, executed procurement will 
not be disturbed, even though as matter of sound judgment matter 
should have been resolved by giving preference to small business 
concerns in accordance with policy stated in secs. 1-2.407-6 and 1-3.601 
of Federal Procurement Regs. While procedures for breaking ties in 
advertised procurements (FPR 1-2.407-6) do not apply to small pur- 
chases, they will be applied by contracting agency in future when 
identical price quotations are submitted in order to avoid even appear- 
ance of partiality 
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QUARTERS ALLOWANCE 

Dependents 

Proof of dependency 

Divorce validity 

Although 47 Comp. Gen. 286 held that because of uncertainty of sec. 
250 of New York State Domestic Relations Laws concerning foreign 
divorces, after Sept. 1, 1967, effective date of sec. 250, Rosenstiel v. 
Rosenstiel, 16 N.Y. 2d 64, 209 N.B. 2d 709, would no longer be viewed 
as constituting judicial determination of Mexican divorce for purposes 
of payment of quarters allowances, on basis that in Rose v. Rose and 
Kakarapis vy. Kakarapis, lower New York courts subsequent to enact- 
ment of sec. 250, followed Rosenstiel case in upholding validity of bi- 
lateral Mexican divorcee, these decisions will be accepted as authorita- 
tive judicial determinations that Rosenstiel case is for application in 
determining validity of Mexican divorces obtained in like situations 
both before and after Sept. 1, 1967. 47 Comp. Gen. 286, modified 

REGULATIONS 

Force and effect of law 

Budget Bureau circulars 

Postal employee who upon appointment to position of postal service 
officer effective Dec. 17, 1966, after training period during which he had 
been paid per diem, is advised not to move to new duty station in antici- 
pation of rearrangement of territories—plan which was not accomplished 
due to budgetary restrictions—may not nearly 3 years after promotion 
be authorized transportation of dependents and household effects, and 
benefits of Pub. L. 89-516, as time limitations pertaining to movement of 


dependents and household effects, and reimbursement of expenses 
incident to sale of dwelling at former station contained in Bur. of 
Budget Cir. No. A-56, may not be waived—Circular a statutory regula- 
tion having force and effect of law ................-.-.--....---.. 


Waiver ‘ 

Small Business Size Appeals Board in classifying collection and dis- 
posal of refuse as service falling within $1 million small business size 
standard, to be applied in future as appeal had not been timely taken, 
rather than as transportation activity within contemplation of $3 million 
size standard used by procuring agency, disregarded Small Business 
Admin. Reg. 121.3-1(b) (1) making consideration of Standard Industrial 
Classification (SIC) mandatory in defining industries for purpose of 
establishing small business size standards—regulation that has force 
and effect of law. Result in size appeal, therefore, was inconsistent with 
SIC definition of involved refuse services as transportation and pursuant 
to sec. 121.3-8(¢) of SBA regulation, $3 million small business size 
standard should apply to services.._............--.............. ort 
Implementing procedures 

Monroney Amendment 

Wage schedules administration 

Monroney Amendment providing for administration of wage schedules 
under 5 U.S.C. 5341(c), in authorizing that when insufficient comparable 
positions exiat in private industry in a particular area to establish rates 
for Federal positions, rates shall be established in accordance with rates 
paid in nearest wage area, permits Civil Service Commission charged 
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REGULATIONS—Continued 

Implementing procedures—Continued 

Monroney Amendment—Continued 

Wage schedules administration—Continued 

with administration of amendment considerable latitude in determining 
how appropriate accord is to be accomplished. Therefore, Commission’s 
changed interpretation of amendment and its implementation by use 
of wage data obtained outside given area as though obtained within 
given area to avoid inequities that result from limiting use of data to 
classes of positions for which sought is acceptable. 

Propriety 


Instructions by Defense Contract Audit Agency authorizing per diem 
rate of $20, and up to $25 maximum where employee incurs actual ex- 
penses in excess of $20, that were issued to put into effect Pub. L. 91- 
114, approved Nov. 10, 1969, and implementing Joint Travel Regs., in- 
creasing per diem from $16 to $25 for travel within continental U.S., may 
not be basis for retroactive approval of additional per diem for em- 
ployees issued orders prior to statutory increase, or for reducing rate 
prescribed by statute. There is no authority when taking required admin- 
istrative action to effect statutory increase to apply increase retroac- 
tively, and per diem may only be reduced in special circumstances 
prescribed by JTR establishing mandatory rate increase. Also combina- 
tion of per diem and actual expenses provides in instructions 
$0 SOD kits bE acini deb basa ds Recie dm ddh ized mented 

Although utility charges ordinarily are included in price of hotel 
or motel room, inclusion by employee who rented apartment while in 
travel status of separate charge for electricity as part of lodging 
expenses appears proper under administrative regulation giving effect 
to Pub. L. 91-114, which increased daily maximum per diem rate and 
actual subsistence allowance payable within continental U.S. However, 
regulation in requiring actual expenses of lodgings supported by receipts 
to be added to flat amount for food and other subsistence expenses goes 
too far in use of actual expenses to determine employee’s per diem 
entitlement under sec. 6.12 of Standardized Govt. Travel Regs., and 
regulation should be corrected 
Retroactive 

Administrative error correction 


The general rule that regulations may not be made retroactively effec- 
tive when law has been previously construed or proposed regulations 
amend regulations previously issued, does not apply to reinstatement 
of properly issued regulations. Therefore, upon reinstatement of regula- 
tions that authorized per diem to reservists ordered to active duty for 
less than 20 weeks where quarters and mess are available, no objection 
will be raised to per diem payments heretofore or hereafter made for 
any period on or after Jan. 1, 1968, and prior to effective date of new 
regulations to give effect to per diem entitlement, if such payments are 
in accordance with par. M6001 of Joint Travel Regs., issued Apr. 1, 1968, 
to implement sec. 3 of Pub. L. 90-168_............--..-..-......... 


RESERVE OFFICERS’ TRAINING CORPS 
(See Military Personnel, Reserve Officers’ Training Corps) 


621 
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RETIREMENT 
Civilian 
Contributions 
Former employees serving as judges 
Judge of U.S. Tax Court with prior Govt. service who elects to receive 
retired pay under 26 U.S.C. 7447(d), may not have payments he made 
into Civil Service Retirement and Disability Fund form basis for sur- 
vivor’s annuity under sec. 7448(h) of Internal Revenue Code should he 
not apply for refund of deposits to fund that is authorized in sec. 7447 
(g) (2) (C), in view of his statutory entitlement to refund upon election 
of retired pay under Internal Revenue Code and provisions in statute, 
Pub. L. 91-172, which amends 26 U.S.C. 7447(g), that exclude him from 
entitlement to civil service retirement annuity, including survivor's 
annuity, and from requirement to contribute to Civil Service Retirement 
and Disability Fund 
Judge reemployed upon termination of judicial services 


Upon termination of services of judge of U.S. Tax Court prior to 
eligibility for retirement under 26 U.S.C. 7447, judge who had prior serv- 
ice subject to civil service retirement laws may again acquire coverage 
under: civil service retirement system if upon reemployment in position 
subject to system, he redeposits to Civil Service Retirement and Dis- 
ability Fund any refunds received from fund and under see. 7448, 
with interest from date of refunds to date of redeposit, and service in- 
volved may be recredited for civil service retirement purposes, but in 
no case may deposit: exceed that normally required under Civil Serv- 
ice Retirement System. In absence of reemployment, question of re- 
instating coverage under system is for submission to Civil Service 


Reemployment 
Annuity deduction 
Federal employment requirement 


Regular enlisted member of uniformed services who subsequent to 
retirement was employed as civilian in Federal Govt. and waived his 
retired pay to have his military service credited for civilian retire- 
ment purposes may not if reemployed in civil service revoke waiver of 
retired pay. Revocation of waiver would not terminate former mem- 
ber’s status as an annuitant or terminate his eligibility to receive an 
al auity, which pursuant to 5 U.S.C, 8844 (a) would be deducted from 
civilian compensation payable to annuitant while reemployed in order 
to avoid double benefit based upon same period of military service. 
Therefore, reemployed annuitant is entitled to continue to receive his 
annuity and to be paid by employing agency only difference between 
annuity due and salary payable to him 

SALES 
Bids 
Discarding all bids 
After-discovered need for property 

Fact that Govt. determined inventory on hand upon termination of 
contract was surplus to its needs and authorized contractor to dispose 
of inventory, does not preclude Govt., real party in interest, from 
asserting after-discovered need for property and withdrawing it from 
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SALES—Continucd 
Bids—Continued 
Discarding all bids—Continued 

After-discovered need for property—Continued 
sale for use under another contract. Rule that a contracting officer not 
only has right to reject all bids when procurement is no longer needed 
or wanted but would be derelict in his duty if he failed to do so, should 
be followed when need arises for surplus property advertised for 
sale, as determination to dispose of surplus property does not constitute 
representation that no need exists or may not subsequently arise for 
DROIIOIIR so Sxcisneatin cnbtenesonhWnsplidendhuscntinlen iitaetlieee ad adesy 

Full and free competition restricted 


Procurement principles applying equally to surplus sales, contracting 
officer has broad authority to reject all bids and readvertise sale and, 
therefore, cancellation of sales invitation for disposal of surplus air- 
craft careasses to be reduced to scrap aluminum, demilitarization 
and sweating of aircraft to be accomplished before removal from Air 
Force Base, and readvertisement of aircraft to give purchaser option of 
either on-base sweating or on-base demilitarization with off-base 
processing to alleviate critical pollution problem—held secondary is- 
sue—was proper on basis that to restrict bidder from computing bid 
price on using own facilities to reduce carcasses to scrap when pro- 
cedure was not necessary in Govt.’s interest would be inimical to full 
and free competition contemplated by 40 U.S.C. 484, and that restric- 
tion was cogent and compelling reason to justify rejection of all bids__.. 

In drafting specifications or invitations for bids that restrict appli- 
cation of techniques, methods, or operations to single, or administratively 
preferred process under which prospective contractors are required to 
perform work, criteria for inclusion of restrictions is whether valid justi- 
fication has been established for prohibiting bidders from basing their 
bids on use of any customary methods of operation which in their con- 
sidered judgment provide most economical means available to them, 
thus resulting in highest return to Govt. Therefore, to restrict bidders 
in disposal of surplus aircraft to on-base sweating in reduction of aircraft 
to scrap when this procedure was not necessary to Govt.’s interest, de- 
prived bidders of full and free competition intended by 40 U.S.C. 484, 
and cancellation and readvertising of sale was justified 

Late 

Agency handling 


Failure to establish procedures to pick up timber sale bids addressed 
in accordance with invitation for bids to post office box and Forest 
Supervisor designated to receive bids, whose office was but short distance 
from post office, resulted in late delivery of bid that had been timely 
received at post office, and bid constructively delivered to Forest Ser- 
vice facility when deposited at post office is for consideration pursuant 
to sec. 1-2.803-2 of Federal Procurement Regs. on basis mishandling 
is chargeable to Govt. Consideration of bid may not be avoided by 
discarding bids received and readvertising timber sale as no cogent or 
compelling reason exists for such action 
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SALES—Continued 
Bids—Continued 
Mistakes 
All or none bids 


Mistake alleged after award in bid price of item in all-or-none bid 
on scrap which had been prorated to determine high bidder on each item 
is not for solution under unilateral mistake rule holding bidder bound 
unless mistake is obvious. Although substantial differences in bid 
prices on surplus property are not sufficient to place contracting officer on 
notice of mistake as would similar differences in bid prices on new 
equipment, contracting officer was obliged to consider prorated prices 
as if bidder had inserted them in his bid, and contracting officer failing 
to verify prorated unit price that was 32 percent higher than second 
high bid and 57 percent higher than current market appraisal, award 
on erroneously priced item may be rescinded without liability to 
bidder 
Disclaimer of warranty 

Removal difficulties 


High bidder under sales contract disposing of cranes who inspected 
surplus property to check size, location, condition, and circumstances 
affecting removal is not entitled to rescission of contract because cranes, 
with or without dismantling, can only be removed at prohibitive cost. Sale 
record evidences actions of Govt. were taken in good faith, and sale hav- 
ing been made on “as is” and “where is” basis without recourse against 
Govt. and without guaranty, warranty, or representation as to quantity, 
kind, character, quality, weight, or size, contractor assumed risk of con- 
ditions which impaired removal, and fact that it was economically un- 
feasible, or even too dangerous, to remove cranes does not relieve con- 
tractor from his contractual obligations 
Military uniforms 

Removal of military insignia 


Item described in surplus sale as “Jumpers, men’s: undress, cotton 
uniform twill white, enlisted men, Navy * * *” is considered a distinctive 
military uniform within contemplation of 10 U.S.C. 771, and, there- 
fore, sale of item is subject to administratively imposed condition re- 
quiring mutilation or modification of article by removing military insig- 
nia to make uniform nondistinctive. While condition is not based on 
specific statutory authority, its purpose is to preserve integrity of 
Navy uniform, purpose that is consistent with 10 U.S.O. 771, which re- 
stricts wearing of military uniforms to military personnel 
Timber. (See Timber Sales) 

SAVINGS DEPOSITS 
Set-off 
Tax indebtedness 
Military personnel 

The status of savings deposits as part of salary and wages of en- 
listed members of uniformed services is not affected by act of Aug. 14, 
1966, which amended 10 U.S.C. 1085, to provide new savings deposit pro- 
gram and to exempt deposits from liability for debt, including any 
indebtedness to U.S., and deposits, therefore, are subject to levy by 
Internal Revenue Service (26 U.S.C. 6831(a)) for unpaid taxes. The 
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SAVINGS DEPOSITS—Continued 
Set-off—Continued 
Tax indebtedness—Continued 
Military personnel—Continued 
1966 act merely continued in effect provisions of earlier act than 1954 
Internal Revenue Code under which member’s deposits were not exempt 
from levy for unpaid taxes, and savings deposits are not included in 
enumeration of property exempted from tax levy in Internal Revenue 
Code, Federal Tax Lien Act of 1966, or other legislative provisions 
proneribing : tax..levy -exemptione. cn. ceca nn cheeses aseae 150 
SET-OFF 
Contract payments 
Tax debts 


The right of U.S. as creditor to offset amount owed to contractor is not 
precluded by assignee and attorney claims where loan by assignee bank 
pursuant to Assignment of Claims Act of 1940, as amended, had been 
paid and only outstanding loan is not within orbit of act, not having 
been made for purpose of performing Govt. contracts, and where at- 
torney’s fee is matter between attorney and client, absent statutory pro- 
vision or agreement based On such provision for payment to attorney 
by Govt. Therefore, award to contractor on basis that contract termina- 
tion should have been for convenience and not for default, may be set 
O8 sanines comtracter’s. tax UWabllity._....neini. nucsidistionacndstinmmsatinty 44 

SICK LEAVE 
(See Leaves of Absence, sick) 


SMALL BUSINESS ADMINISTRATION 
Contracts 
Award to small business concerns. (See Contracts, awards, small 
business concerns) 
Determinations 
Failure to conform to regulations 


Small Business Size Appeals Board in classifying collection and dis- 
posal of refuse as service falling within $1 million small business size 
standard, to be applied in future as appeal had not been timely taken, 
rather than as transportation activity within contemplation of $3 mil- 
lion size standard used by procuring agency, disregarded Small Business 
Admin, Reg. 121.3-1(b)(1) making consideration of Standard Indus- 
trial Classification (SIC) mandatory in defining industries for purpose of 
establishing small business size standards—regulation that has force and 
effect of law. Result in size appeal, therefore, was inconsistent with SIC 
definition of involved refuse services as transportation and pursuant to 
sec. 121.3-8(f) of SBA regulation, $3 million small business size standard 
OCU Be Oy TN cere nepiees caectetichinitaaiatbhp iii a bieaas 702 
Investment companies 


Participation in guaranteed loan programs 


Authority of small business investment companies (SBIC) to provide 
equity capital for incorporated small-business concerns under sec, 304(a) 
of Small Business Investment Act, and to make long-term loans (sec. 
305(a)) to finance growth, modernization, and expansion of incorporated 
and unincorporated small-business concerns does not include authority 
for companies to participate as lending institutions in guaranteed loan 


Page 
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SMALL BUSINESS ADMINISTRATION—Continued 
Investment companies—Continued 
Participation in guaranteed loan programs—Continued 
programs with Small Business Administration (SBA), authorized under 


sec. 7(a) of Small Business Act to make loans either directly or in co- 


operation with banks or other lending institutions, and to guarantee loans 


to small concerns in distressed areas, or owned by low-income individuals 

under sec. 402(a) of Economic Opportunity Act of 1964 and, therefore, 

SBA may not guarantee SBIC loans to disadvantaged small concerns_-__ 
STATE DEPARTMENT 


Destitute seaman transportation 
Liability 


Payment to shipping company for returning destitute American sea- 
man from overseas may not exceed rate agreed upon between consular 
officer, who certified seaman was unfit to perform duty, and ship’s mas- 
ter, absent determination required by 46 U.S.C. 679 that Secretary of 


State deems payment of additional compensation claimed “equitable and 


proper,” and Dept. of State declining to furnish such determination be- 


cause master, as company’s agent, is considered to have authority to 
contract in company’s name, no additional amount is due shipping com- 
pany and its claim for additional compensation may not be allowed. 


STATE LAWS 

Maryland 

Sales tax 

Where invitation for bids on construction project indicated applica- 
bility of Maryland sales tax had not been formally resolved by courts 
and invitation and contract provided tax was to be included in contract 
price, when court held tax was inapplicable to Federal construction proj- 
ects, Govt. became entitled to price adjustment, notwithstanding tax 
had not been included in bid price—for to permit showing after award 
of omission would impinge upon integrity of competitive bidding sys- 
tem—and that Govt. had delayed in seeking refund. Decision of Armed 
Services Board of Contract Appeals that “the contract placed the onus of 
correctly determining the applicability of the state tax on the contractor” 
is in error as matter of law and, therefore, decision is not final and pay- 
ment to contractor directed by Board should not be made 
New York 

Marital status 

Divorce 


Although 47 Comp. Gen. 286 held that because of uncertainty of sec. 
250 of New York State Domestic Relations Laws concerning foreign 
divorces, after Sept. 1, 1967, effective date of sec. 250, Rosenstiel v. Rosen- 
stiel, 16 N.Y. 2d 64, 209 N.E. 2d 709, would no longer be viewed as constitu- 
ting judicial determination of Mexican divorce for purpose of payment 
of quarters allowances, on basis that in Rose vy. Rose and Kakarapis v. 
Kakarapis, lower New York courts subsequent to enactment of sec. 250, 
followed Rosenstiel case in upholding validity of bilateral Mexican di- 
voree, these decisions will be accepted as authoritative judicial deter- 
minations that Rosenstiel case is for application in determining validity 
of Mexican divorces obtained in like situations both before and after 
Sept. 1, 1967. 47 Comp. Gen. 286, modified_______._.....--._---------- 833 
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STATES 
Federal aid, grants, etc. 
Construction projects 
Labor stipulations in contracts 


Funds withheld from federally aided or financed construction con- 


tracts to which U.S. is not party for wage underpayments that normally 
would be distributed by States or other recipients who are parties to 
contracts and have primary responsibility for administration of labor 
stipulations of contracts, but for fact that workers cannot be located, 
should not be transmitted to U.S. GAO as Federal-aid labor standard 


statutes do not confer on GAO authority similar to that contained in 


Davis-Bacon Act and Work Hours Act of 1962, to make direct payments 
to laborers and mechanics from withheld contract earnings as restitu- 
tion for wage underpayments. However, claims for undistributed hold- 
ings which cannot be settled administratively may be submitted to GAO 
Claims Division. 44 Comp. Gen. 561, modified 


Disaster relief 
Eligibility as public facility 


The phrase “essential public facilities” as used in so-called Federal 
Disaster Act (42 U.S.C. 1855-1855g), which authorizes assistance in 
any major disaster to States and local governments for emergency 


repairs to and temporary replacements of public facilities, does not mean 
all public facilities. To hold otherwise would make the word “essential” 
superfluous or void, contrary to rule of statutory construction. Phrase 


may be defined as relating to those essential public facilities that are 
designed to serve public at large, but limited to extent of public entity 


responsibility, so that when contract between public entity and private 
entity exists, essential public facility involved shall be regarded as what- 


ever public entity’s responsibilities are under contract 


Discretionary authority 

Reservation in sec. 306 of title I of Omnibus Crime Control and Safe 
Street Act of 1968 of 15 percent of funds appropriated to Law Enforce- 
ment Admin., Dept. of Justice, for purpose of making discretionary 
grants in aid of law enforcement programs is interpreted to permit 
grants to units of general local government as well as State planning 
agencies on basis that language of section is not precise and that ref- 
erence to only detailed legislative history of section contained in Senate 
floor debates evidences intent to authorize direct grants to units of local 
government, and this fact is more relevant factor of persuasiveness in 
interpretation of sec. 306 than fact that legislation originated in House_- 
Leased property 

Damages 

Disaster assistance 

Cost of emergency repairs occasioned by tornado damage to municipal 
airport buildings that are 80 percent leased and rental income used to 
maintain facilities which are available for use by U.S. military and 
naval aircraft may be reimbursed under so-called Federal Disaster Act 
(42 U.S.C. 1855-1855¢), authorizing assistance to States and local 
governments to repair or provide replacements of essential public facil- 
ities damaged during major disaster, to involved municipal airport 
authority to extent of its responsibility under lease to repair leased 
buildings or terminate lease. 
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STATES—Continued 
Municipalities 
Services to Federal Government 
Service charge v. tax 
City ordinance that establishes charges on tax exempt properties 
for sewer services, refuse incineration and disposal services, and police, 
fire and emergency ambulance services, charges that are included in real 
estate taxes and not directly assessed on taxable property, levies tax 
however labeled, and U.S. exempt from local taxation unless Congress 
affirmatively provides otherwise, has no legal obligation to pay for 
protective services municipality has duty to provide. Therefore, Coast 
Guard Academy, located within city limits of New London, Conn., and 
entitled to protective services of municipality, may not use appropriated 
funds to pay for service charges imposed by city ordinance unless extra 
protection is provided for special events such as football games 
Taxes. (See Taxes, State) 
STATION ALLOWANCES 
Military personnel 
Excess living costs outside United States, etc. 
Dependents military dependent status 
Member of uniformed services who incident to permanent change of 
station to restricted area overseas to which dependents are not author- 
ized to accompany him, elects to move denendents from old duty station 
in United States (U.S.) to designed place in Alaska, Hawaii, Puerto 
Rico, or any territory or possession of U.S.—in fact to any place outside 
U.S.—may not be paid station allowances—temporary lodging, housing, 
and cost-of-living allowances—as dependents move overseas would be 
personal choice, separate and apart from member’s overseas duty. De- 
pendents while residing overseas would not be in military dependent 
status and, therefore, increased living costs incurred by member would 
not be within contemplation of 37 U.S.C. 405 for reimbursement purposes- 
Temporary lodgings 
Conditions of entitlement 
Permanent change of station 
Payment of temporary lodging allowance incident to evacuation of 
dependents of member of uniformed services missing in action may not 
be authorized, as allowance accrues only in connection with permanent 
change of station to partially reimburse member for more than normal 
expenses temporarily incurred at hotel or hotel-like accommodations 
and public restaurants immediately preceding departure from overseas 
station on permanent change of station. Under Missing Persons Act, 
which designates items of pay and allowances that may be continued 
while member is in missing status, although housing and cost-of-living 
station allowance may be paid, temporary lodging allowance incident 
to evacuation of dependents may not, because member in missing status 
cannot meet permanent change-of-station requirement 


Injured member 
Entitlement of injured member of uniformed services when prolonged 
hospitalization or treatment is anticipated to transportation of depend- 
ents and household effects is no basis to authorize payment of temporary 
lodging allowance incident to evacuation of dependents occasioned by 
his injured status, unless movement of dependents and household effects 
is in connection with ordered permanent change of station for member._ 
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STATION ALLOWANCES—Continued 
Military personnel—Continued 
Temporary lodgings—Continued 
Missing status of member 
When it is necessary to evacuate dependents of member on active 
duty who is officially reported as dead, injured, or absent for period 
of more than 29 days in missing status, pursuant to 37 U.S.C. 554(b), 
irrespective of member’s pay grade, transportation may be provided for 
dependents, personal effects, and household effects—including packing, 
crating, drayage, temporary storage, and unpacking of household effects— 
to member’s official residence, to residence of dependents, or as otherwise 
provided, but no other allowances are payale incident to evacuation__-- 
STATUTES OF LIMITATION 
Claims 
Transportation 
Waiver 


Although Alaska Railroad, a Govt-owned facility operated by Dept. 
of Transportation under authority delegated by President, is not regu- 
lated by Interstate Commerce Commission, it is subject to certain pro- 
visions of Interstate Commerce Act pursuant to sec. 3(a) of E.O. No. 
11107, Apr. 25, 1963, and functions as common carrier. However, dis- 
puted transportation claims that are more than 3 years old will be 
viewed as not subject to 3-year statute of limitations against consider- 
ation of claims by U.S. GAO because of limited number of claims in- 
volved and fact that payment has been made by Railroad to connecting 
carriers for their share of revenue, but, future claims for transportation 
GOrVaey WOU We TENN Wl an nen nn ce ncconeietententel 

STATUTORY CONSTRUCTION 
Administrative construction weight 


The longstanding interpretation by Dept. of Agriculture that reference 
in Meat Inspection Act (7 U.S.C. 304), to reimbursement by meat in- 
dustry for overtime costs incurred by Govt., includes cost of furnishing 
holiday services, is entitled to great weight in construction of act and, 
therefore, meat establishments that were rendered inspection services on 
Friday, Dec. 26, 1969, day declared a holiday by Executive order, may 
not be relieved of liability to reimburse Dept. for holiday premium pay 
that ‘wan mae, £0. INGDSCHNNR isc aise siden je engine nies 


General and special words 


The phrase “essential public facilities” as used in so-called Federal 
Disaster Act (42 U.S.C. 1855-1855g), which authorizes assistance in 
any major disaster to States and local governments for emergency 
repairs to and temporary replacements of public facilities, does not 
mean all public facilities. To hold otherwise would make the word 
“essential” superfluous or void, contrary to rule of statutory construc- 
tion. Phrase may be defined as relating to those essential public facil- 
ities that are designed to serve public at large, but limited to extent of 
public entity responsibility, so that when contract between public entity 
and private entity exists, essential public facility involved shall be 
regarded as whatever public entity’s responsibilities are under contract__ 
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STATUTORY CONSTRUCTION—Continued 


Legislative history, title, etc. 
Examination 


Establishments that received meat and poultry inspection services on 
Friday, Dec. 26, 1969, declared holiday by Executive order, notwith- 
standing inadequacy of notice concerning holiday status of 26th, may 
not be relieved of obligation imposed by 21 U.S.C. 468 and 7 U.S.C. 304, 
to reimburse Dept. of Agriculture for holiday pay received by inspection 
employees at premium rates prescribed in 5 U.S.C. 5541-49, as there 
is no indication in legislative histories of Poultry Products Inspection 
Act and Meat Inspection Act of intent to shift holiday and overtime 
costs from industry to Govt., otherwise responsible for operation of 
inspection services, and, furthermore, no appropriated funds are avail- 
able to pay cost of overtime and holiday work... .---..--~--.------ 

History and origin of legislation in different houses 


Reservation in sec. 306 of title I of Omnibus Crime Control and Safe 
Streets Act of 1968 of 15 percent of funds appropriated to Law Enforce- 
ment Admin., Dept. of Justice, for purpose of making discretionary 
grants in aid of law enforcement programs is interpreted to permit 
grants to units of general local government as well as State planning 
agencies on basis that language of section is not precise and that refer- 
ence to only detailed legislative history of section contained in Senate 
floor debates evidences intent to authorize direct grants to units of 
local government, and this fact is more relevant factor of persuasiveness 
in interpretation of sec. 806 than fact that legislation originated in 
ROU ie ce eee ee ee se etl dieomen 
Legislative intent 

Buy American requirement 


Notwithstanding cotton from which pads are to be manufactured in 
Japan for delivery in the U.S. is of domestic origin, pads offered by low 
bidder are considered of foreign origin and subject to expenditure 
restriction appearing in Dept. of Defense acts since first introduced 
in 1953, and as restriction was not waived on basis item cannot be pro- 
cured in U.S., and as item is not for use overseas, low bid was properly 
rejected. Fact that invitation refers to cotton “grown or produced in the 
United States” does not denote alternative and make place of production 
irrelevant, in view of legislative history of 1958 act, evidencing Con- 
gressional intent that any article of cotton may be considered “Amer- 
ican” only when origin of fiber as well as each successive stage of 
manmfacturing ig Gamettie.nndacicndcsittininduitttimnubbidwisdmpnnbinbennitiiniicks 
Omission of express language 

Where expanded interpretation of statute will accomplish beneficial 
results, serve purpose for which statute was enacted, is necessary 
incidental to power or right, or is established custom, usage or practice, 
maxim forming basis for inference that all omissions were intended will 
be refuted. Therefore, it is necessary to give expanded statutory con- 
struction to parenthetical phrase “including but not limited to contracts 
for maintenance, repair, and construction” appearing in sec. 2(a) of 
Small Business Act to include construction contracts in administration 
of subcontracting authority in sec, 8(a) and direct contract authority 
in sec. 15, in order to carry out congressional intent that small business 
concerns obtain fair proportion of all types of Govt. contracts......_- 
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STATUTORY CONSTRUCTION—Continued Page 
Repeals 
Implied 
Provision in sec. 206(a) of Public Health Service Act (1944) that 
Surgeon General of Public Health Service (PHS) “during period of his 
appointment as such, shall be same grade, with same pay and allow- 
ances, as Surgeon General of Army” does not require promotion of - 
PHS Surgeon General to pay grade 09 (lieutenant general) on basis 
Army Surgeon General was advanced by Pub. L. 89-288 (1965) to grade 
of lieutenant general and assigned to pay grade 09, as assimilation re- 
quirement of 1944 act was impliedly repealed by assignment of PHS 
officer to pay grade 08 by sec. 201(b) of Career Compensation Act of 
1949. Codification of 1949 act then eliminated phrase “with same pay 
) and allowances” from sec. 206(a) of 1944 act and term “grade” no 
longer relating to “pay grade,” there is no basis for promoting PHS 
Giaeee UP Bae Grete Cw co hn donc nde geeennesal 722 
SUBSISTENCE 
Per diem 
Actual expenses 
Combination with per diem 
Improper 
Instructions by Defense Contract Audit Agency authorizing per diem 
rate of $20, and up to $25 maximum where employee incurs actual ex- 
penses in excess of $20, that were issued to put into effect Pub. L. 91-114, 
approved Nov. 10, 1969, and implementing Joint Travel Regs., increasing 
1 per diem from $16 to $25 for travel within continental U.S., may not be 
basis for retroactive approval of additional per diem for employees 
issued orders prior to statutory increase, or for reducing rate pre- 
scribed by statute. There is no authority when taking required admin- 
istrative action to effect statutory increase to apply increase retro- 
actively, and per diem may only be reduced in special circumstances 
prescribed by JTR establishing mandatory rate increase. Also combina- 
tion of per diem and actual expenses provided in instructions is 
eid tah adil dideen peacegidsaebadegdeacicielionsiieeetaieouaasitl 493 
Determination 


Although utility charges ordinarily are included in price of hotel 
or motel room, inclusion by employee who rented apartment while in 
travel status of separate charge for electricity as part of lodging ex- 
penses appears proper under administrative regulation giving effect to 

06 Pub. L. 91-114, which increased daily maximum per diem rate and 
actual subsistence allowance payable within continental U.S. However, 
regulation in requiring actual expenses of lodgings supported by receipts 
to be added to flat amount for food and other subsistence expenses goes 
too far in use of actual expenses to determine employee’s per diem en- 
titlement under sec. 6.12 of Standardized Govt. Travel Regs., and reg- 
Winton ahoeld BS CorrectOsc. 8 Losin stn cdcnndscnssng ee inndiibpatite 753 
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SUBSISTENCE—Continued 

Per diem—Continued 

Compensatory leave 

Although generally compensatory time off from duty pursuant to 
5 U.S.C. 5548(a) (2) in lieu of overtime that is granted to employee in 
travel status is regarded as leave of absence within purview of sec. 
6.3 of Standardized Govt. Travel Regs. and requires suspension of 
subsistence allowance during leave of absence, when compensatory time 
is granted or ordered in interest of Govt., such as granting compensatory 
time to technical personnel performing work aboard FAA aircraft away 
from their duty station to cover normal duty hours interrupted by 
contingencies during which they cannot be assigned to useful work, 
suspension of per diem is not required, “prescribed hours of duty” 
essential to application of sec. 6.3 having no significance to duty hours 
required on extended flight inspection trips 

Hours of departure, etc. 

Rendezvous location 

Employee who drove his privately owned automobile to rendezvous 
location from where he traveled in privately owned automobile of 
another employee to their temporary duty station may be paid per 
diem computed on basis of travel from time of departure from home 
to his return pursuant to sec. 6.9¢c(2) of Standardized Govt. Travel 
Regs., even though section does not precisely apply to situation, for 
had employee driven his automobile entire distance to temporary duty 
station or been picked up at his residence, per diem would have begun 
to run from time of departure from his residence. Per diem payable 
is for computation under par. C8101-2c of Joint Travel Regs. at $11.80 
rate prescribed for travel for period of less than 24 hours but more 
than 10 hours where use of lodgings was not required 

Illness, etc. 

Hospitalized for personal convenience 


Employee authorized to travel away from his duty station to undergo 
physical examination to determine if he is qualified to perform duties 
of his position who is hospitalized immediately and remains away 
from his duty station 9% days is only entitled to 14% days’ per diem con- 
sidered normal time to travel and receive required physical exami- 
nation. Per diem authorized by sec. 6.5 of Standardized Govt. Travel 
Regs. for employee incapacitated due to illness beyond his control 
does not include hospitalization for personal convenience while in 
travel status’ Therefore, travel of employee not involving official 
business in usual sense and absent urgency for immediate hospitali- 
zation, employee is not considered incapacitated while away from 
his duty station and he is not entitled to per diem for period of 
hospitalization 

Increases. (See Subsistence, per diem, rates, increases) 

Military personnel 

At permanent post 

Army officer transferred from Staff College Detachment to truck 
battalion who when orders were ameaded to provide for unit’s move- 
ment to restricted area overseas within 90 days, elected to move his 
dependents and household goods to designated location, is not entitled 
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SUBSISTENCE—Continued 

Per diem—Continued 

Military personnel—Continued 

At permanent post—Continued 

to per diem upon cancellation of deployment for 5-month period be- 
tween battalion assignment and reassignment under permanent change 
of station orders. Amendment to officer’s initial orders to move de- 
pendents to designated place as required by par. 7 of Dept. of Army 
Cir. No. 614-8, did not change character of interim assignment to 
temporary duty or place of duty to temporary duty station, and offi- 
cer’s travel status having ended when he reported to battalion loca- 
tion, that location became permanent duty station._...._.....-.-.---_- 

Officer occupying quarters on post at Quantico who is ordered to 
perform temporary duty at Marine Corps Headquarters, Washington, 
D.C., and to travel daily by privately owned car between two points, dis- 
tance of 70 miles, is subject to par. M4201-14 of Joint Travel Regs. 
(JTR), which precludes payment of per diem to member traveling daily 
from his residence to temporary duty station on basis member incurs no 
change in living conditions or additional subsistence expenses, and 
restriction is for application even though Marine officer is absent from 
permanent duty station in excess of 10 hours and would but for par. 
M4201-14 receive partial per diem under Chapter 4, Part BE, of JTR. 
However, pursuant to par. M4203-3, officer is entitled to rate per mile 
prencrased Bet TOUCIION LPR V Olio nncda ccncticicint nt cbitimnininan geuttiman 


Concurrent payment of per diem and mileage allowance 


Payment of per diem to member of uniformed services who re 
turned to permanent duty station from temporary duty assignment on 
day he is separated from service is not prohibited by fact that mem- 
ber incident to separation is entitled to mileage allowance prescribed 
by par. M4157-la of Joint Travel Regs., and defined as allowance in- 
tended to cover cost of transportation, subsistence, lodgings, and other 
related expenses, notwithstanding par. M4151 prohibits payment of 
mileage and per diem on same day. Mileage allowance is not author- 
ized for any specific date but for prescribed distance, whether or not 
travel is performed and, therefore, par. M4151 may be amended to 
authorize payment of per diem incident to temporary duty on day 
member is separated or released from active duty 

Escort duty 
At permanent duty station 


Members of uniformed services while performing temporary duty as 
escorts for deceased members within corporate limits of their per- 
manent duty station may not be paid per diem, even though distance 
traveled to funeral site is over 55 miles. Allowances prescribed in 10 
U.S.C. 1482 for escort duty may only be considered in conjunction with 
37 U.S.O. 404 and sec. 408, regarding entitlement generally for travel 
performed on public business under competent orders. Under sec. 404, 
per diem for temporary duty is payable only when member is away from 
designated duty station, and for travel within limits of permanent duty 
station, member under sec. 408 may only be paid transportation costs. 
Therefore, Joint Travel Regs. may not be amended to provide per diem 
for escort duty at permanent duty station._......._.._.....----.----- 
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SUBSISTENCE—Continued 
Per diem—Continued 
Military personnel—Continued 
Fractional days 
Less than ten hours 
Members of uniformed services attached to Fleet Tactical Support 
Squadron, Naval Air Station, Norfolk, Va., who, ordered to perform 
two flights to Cecil Field, Fla., and return to carry passengers and 
cargo, depart at 8:40 p.m. on first flight, returning at 11:20 p.m. (7 
hours, 40 minutes), and at 1:15 a.m. next day depart on second flight, 
returning to Norfolk at 6:40 a.m. (5 hours, 25 minutes) are not en- 
titled to any per diem incident to mission. Although on continuous 
mission, members are not in continuous travel status, having returned 
to permanent duty station for performance of duty—passenger and 
eargo discharge—thus interrupting their travel and separating travel 
into two distinct periods of less than 10 hours to preclude payment un- 
der par. M4205-4 of Joint Travel Regs 
Group travel 
Although payment of per diem to Army members traveling together 
as group of Govt. conveyance from same point of origin to same desti- 
nation under orders dated May 28, 1969, that failed to designate travel 
as group travel was contrary to par. M4100 of Joint Travel Regs., pay- 
ment having been based on erroneous instructions contained in par. 
2-2, Army Regulation 310-10, no exception will be taken to payments 
under involved orders, or similar orders, but if Govt. meals were fur- 
nished and no deduction made from per diem authorized, value of meals 
should be recovered. However, Army instructions should be changed to 
agree with Navy and Air Force regulations implementing par. M4100 
to require group travel to be so designated in orders, and until so 
changed, travel of 3 or more Army members will be viewed as group 
travel, whether or not so designated. B-135534, June 5, 1958, modified_-_ 
Maneuvers, etc. 
Amendatory orders for per diem 


An accountable officer of uniformed services who authorized per diem 
payments to members furnished quarters and subsistence on basis of 
retroactive amendment that deleted provision for group travel and unit 
movement from temporary duty orders failed to exercise due care re- 
quired by 31 U.S.C. 82a-2 for entitlement to relief. Disbursing officer’s 
reliance on assurance from higher headquarters that unit movement 
was not involved and that members were entitled to per diem, and his 
failure to either follow administrative procedures based on Comp- 
troller General decisions to effect that members may not be paid per 
diem when furnished quarters and subsistence, or to submit doubtful 
claims to U.S. GAO for settlement, is not due care contemplated by 


To equalize entitlement of members of National Guard with members 
of Regular components, regulations may be amended to provide so 
called “residual” per diem for reservists ordered to duty for periods of 
less than 20 weeks when quarters and mesg are available, not only to 
attend service schools, but in all cases similar to those where Regular 
members performing like duty in temporary duty status are entitled to 
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SUBSISTENCE—Continued 
Per diem—Continued 
Military personnel—Continued 
Reservists—Continued 

per diem, subject to exception in legislative reports with respect to sec. 
8 of Pub. L. 90-168 (37 U.S.C. 404(a) ), that no member of Reserve 
component should receive any per diem for performance of 2 weeks - 
of annual active duty for training at military installation where quar- 

ters and mess are available, 48 Comp. Gen. 517, and B-152420, July 8, 


Page 


The general rule that regulations may not be made retroactively 
effective when law has been previously construed or proposed regula- 
tions amend regulations previously issued, does not apply to reinstate- 
ment of properly issued regulations. Therefore, upon reinstatement of 
regulations that authorized per diem to reservists ordered to active duty 
for less than 20 weeks where quarters and mess are available, no objec- 
tion will be raised to per diem payments heretofore or hereafter made 
for any period on or after Jan. 1, 1968, and prior to effective date of 
new regulations to give effect to per diem entitlement, if such payments 
are in accordance with par. M6001 of Joint Travel Regs., issued Apr. 1, 
1968, to implement sec. 3 of Pub. L. 90-168_._.--.-.--_--------_---.. 621 

Where due to unforeseen circumstances, it is impossible for reserv- 
ist to complete ordered duty within scheduled 20-week period, per diem 
payments may be continued for short additional periods and regula- 
TAU CIEE UNI co cnarten asp vcecinn acumen semanas te ncmanamadaishoms 621 

Temporary duty 
Continuous mission v, noncontinuous travel 

Members of uniformed services attached to Fleet Tactical Support 
Squadron, Naval Air Station, Norfolk, Va., who, ordered to perform two 
flights to Cecil Field, Pla., and return to carry passengers and cargo, 
depart at 3:40 p.m. on first flight, returning at 11:20 p.m. (7 hours, 
40 minutes), and at 1:15 a.m. next day depart on second flight, re- 
turning to Norfolk at 6:40 a.m. (5 hours, 25 minutes) are not entitled 
to any per diem incident to mission. Although on continuous mission, 
members were not in continuous travel status, having returned to per- 
manent duty station for performance of duty—passenger and cargo 
discharge—thus interrupting their travel and separating travel into 
two distinct periods of less than 10 hours to preclude payment under 
par. M4205-4 of Joint Travel Regs........................-..--..-.. 173 

Mileage allowance and per diem concurrently 


Payment of per diem to member of uniformed services who returned 
to permanent duty station from temporary duty assignment on day he 
is separated from service is not prohibited by fact that member incident 
to separation is entitled to mileage allowance prescribed by par. 
M4157-la of Joint Travel Regs., and defined as allowance intended to 
cover cost of transportation, subsistence, lodgings, and other related 
expenses, notwithstanding par. M4151 prohibits payment of mileage 
and per diem on same day. Mileage allowance is not authorized for 
any specific date but for prescribed distance, whether or not travel 
is performed and, therefore, par. M4151 may be amended to authorize 
payment of per diem incident to temporary duty on day member is 
separated or released from active duty. 
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SUBSISTENCE—Continued 
Per diem—Continued 
Military personnel—Continued 
Temporary duty—Continued 
Near permanent duty station 


Officer occupying quarters on post at Quantico who is ordered to 
perform temporary duty at Marine Corps Headquarters, Washington, 
D.C., and to travel daily by privately owned car between two points, 
distance of 70 miles, is subject to par. M4201-14 of Joint Travel Regs. 
(JTR), which precludes payment of per diem to member traveling daily 
from his residence to temporary duty station on basis member incurs 
no change in living conditions or additional subsistence expenses, and 
restriction is for application even though Marine officer is absent from 
permanent duty station in excess of 10 hours and would but for par. 
M4201-14 receive partial per diem under Chapter 4, Part EB, of JTR. 
However, pursuant to par. M4203-3, officer is entitled to rate per mile 
prescribed for required travel 


Training duty periods 
More than one 


Members of Army National Guard who incident to rotary wing avia- 
tion active duty training that will require more than 20 weeks to com- 
plete are issued separate orders for less than 20 weeks each for two 
phases of training to be conducted at different locations may be paid 
per diem for entire training period under separate orders, whether or 
not second period of duty immediately follows completion of first phase 
of training. Revised par. M6001-1c(1) of Joint Travel Regs. authorizes 
per diem for members of Reserve components ordered to active duty 
from home while they are at permanent station for less than 20 weeks 
when Govt. quarters or mess, or both, are not available, and regulation 
implements Pub. L. 90-168, that in its legislative history does not 
indicate its provisions are not for application to separate periods 


Fact that orders directing officer of Army National Guard to report 
for three phases of continuous rotary wing aviation training to be held 
at two different locations for period in excess of 20 weeks were revoked 
to substitute two separate orders of 18 weeks each for training at dif- 
ferent locations, with service break in between, does not operate to 
deny officer entitlement to per diem for entire period of training. 
Pub. L. 90-168, which is implemented by revised par. M6001-1c(1) of 
Joint Travel Regs. to provide per diem for members of Reserve com- 
ponents ordered to active duty from home while at permanent duty sta- 
tion for less than 20 weeks, where Govt. quarters or mess, or both, are 
not available, containing no indication in its legislative history that it 
is not applicable to separate periods of training 

Reservists 

To equalize entitlement of members of National Guard with mem- 
bers of Regular components, regulations may be amended to provide so- 
called “residual” per diem for reservists ordered to duty for periods of 
less than 20 weeks when quarters and mess are available, not only to 
attend service schools, but_in all cases similar to those where Regular 
members performing like duty in temporary duty status are entitled to 
per diem, subject to exception in legislative reports with respect to sec. 
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SUBSISTENCE—Continued 
Per diem—Continued 
Military personnel—Continued 
Training duty periods—Continued 
Reservists—Continued 
8 of Pub. L. 90-168 (37 U.S.C, 404(a)), that no member of Reserve com- 
ponent should receive any per diem for performance of 2 weeks of 
annual active duty for training at military installation where quar- 
ters and mess are available. 48 Comp. Gen. 517, and B~-152420, July 8, 
TO, WR acre tenterineritirnneeisibiecinmennestia Ratti ates 
The general rule that regulations may not be made retroactively effec- 
tive when law has been previously construed or proposed regulations 
amend regulations previously issued, does not apply to reinstatement 
of properly issued regulations. Therefore, upon reinstatement of regu- 
lations that authorized per diem to reservists ordered to active duty for 
less than 20 weeks where quarters and mess are available, no objection 
will be raised to per diem payments heretofore or hereafter made for any 
period on or after Jan. 1, 1968 and prior to effective date of new regu- 
lations to give effect to per diem entitlement, if such payments are in 
accordance with par. M6001 of Joint Travel Regs., issued Apr. 1, 1968, 
to implement sec. 3 of Pub. L. 90-168_...-...-.-._----..-----..-.--.- 
Where due to unforeseen circumstances, it is impossible for reservist 
to complete ordered duty within scheduled 20-week period, per diem 
payments may be continued for short additional periods and regula- 
tions amended accordingly 


Travel status 


Although payment of per diem to Army members traveling together 
as group by Govt. conveyance from same point of origin to same desti- 
nation under orders dated May 28, 1969, that failed to designate travel 
as group travel was contrary to par. M4100 of Joint Travel Regs., pay- 
ment having been based on erroneous instructions contained in par. 2-2, 
Army Regulation 310-10, no exception will be taken to payments under 
involved orders, or similar orders, but if Govt. meals were furnished and 
no deduction made from per diem authorized, value of meals should be 
recovered. However, Army instructions should be changed to agree with 
Navy and Air Force regulations implementing par. M4100 to require 
group travel to be so designated in orders, and until so changed, travel 
of 3 or more Army members will be viewed as group travel, whether or 
not so designated. B-135534, June 5, 1958, modified 

Requirement 

Army officer transferred from Staff College Detachment to truck 
battalion who when orders were amended to provide for unit’s move- 
ment to restricted area overseas within 90 days, elected to move his 
dependents and household goods to designated location, is not entitled 
to per diem upon cancellation of deployment for 5-month period between 
battalion assignment and reassignment under permanent change of sta- 
tion orders. Amendment to officer’s initial orders to move dependents 
to designated place as required by par. 7 of Dept. of Army Cir. No. 
614-8, did not change character of interim assignment to temporary 
duty or place of duty to temporary duty station, and officer’s travel status 


having ended when he reported to battalion location, that location be- 
came permanent duty station. 
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SUBSISTENCE—Continued 


Per diem—Continued 
Rates 
Increases 
Administrative implementation 


Instructions by Defense Contract Audit Agency authorizing per diem 
rate of $20, and up to $25 maximum where employee incurs actual ex- 
penses in excess of $20, that were issued to put into effect Pub. L. 91-114, 
approved Nov. 10, 1969, and implementing Joint Travel Regs., increasing 
per diem from $16 to $25 for travel within continental U.S., may not 
be basis for retroactive approval of additional per diem for employees 
issued orders prior to statutory increase, or for reducing rate prescribed 
by statute. There is no authority when taking required administrative 
action to effect statutory increase to apply increase retroactively, and 
per diem may only be reduced in special circumstances prescribed by 
JTR establishing mandatory rate increase. Also combination of per diem 
and actual expenses provided in instructions is improper 

Increase in maximum per diem rate for travel within limits of conti- 
nental U.S. from $16 to $25 that is authorized by Pub. L. 91-114, ap- 
proved Nov. 10, 1969, and prescribed by pars. 8101-1 and 8101-2 of Joint 
Travel Regs. is mandatory increase and $25 rate may only be reduced 
by administrative action under special circumstances provided in par. 
C8051 of regulations, and, therefore, agency rates of per diem that are 
in contravention of those prescribed by regulations are ineffective..... 525 

Although utility charges ordinarily are included in price of hotel or 
motel room, inclusion by employee who rented apartment while in travel 
status of separate charge for electricity as part of lodging expenses ap- 
pears proper under administrative regulation giving effect to Pub. L. 
91-114, which increased daily maximum per diem rate and actual sub- 
sistence allowance payable within continental U.S. However, regulation 
in requiring actual expenses of lodgings supported by receipts to be 
added to flat amount for food and other subsistence expenses goes too 
far in use of actual expenses to determine employee’s per diem entitle- 
ment under sec. 6.12 of Standardized Govt. Travel Regs., and regula- 
tion should be corrected 

Temporary duty 

Computation 

Employee who drove his privately owned automobile to rendezvous 
location from where he traveled in privately owned automobile of an- 
other employee to their temporary duty station may be paid per diem 
computed on basis of travel from time of departure from home to his 
return pursuant to sec, 6.9c(2) of Standardized Govt. Travel Regs., 
even though section does not precisely apply to situation, for had em- 
ployee driven his automobile entire distance to temporary duty station 
or been picked up at his residence, per diem would have begun to run 
from time of departure from his residence. Per diem payable is for com- 
putation under par. C8101-2c of Joint Travel Regs. at $11.80 rate 
prescribed for travel for period of less than 24 hours but more than 
10 hours where use of lodgings was not required 
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SUBSISTENCE—Continued 


Per diem—Continued 
Temporary duty—Continued 
Leaves of absence 
Effect on per diem 
Although generally compensatory time off from duty pursuant to 5 
U.S.C. 5648(a) (2) in lieu of overtime that is granted to employee in 
travel status is regarded as leave of absence within purview of sec. 6.3 
of Standardized Govt. Travel Regs. and requires suspension of sub- 
sistence allowance during leave of absence, when compensatory time 
is granted or ordered in interest of Govt., such as granting compensa- 
tory time to technical personnel performing work aboard FAA aircraft 
away from their duty station to cover normal duty hours interrupted 
by contingencies during which they cannot be assigned to useful work, 
suspension of per diem is not required, “prescribed hours of duty” essen- 
tial to application of sec. 6.3 having no significance to duty hours 
required on extended flight inspection trips 
Training periods 
Government-owned quarters availability 


National Guard technician—employee of U.S. pursuant to 32 U.S.C. 
709—who electing to attend service school in civilian Federal employee 
status rather than in military status signs agreement that should he 
not utilize Govt. quarters and mess facilities if available, he would 
accept reduced per diem as though he had occupied Govt. quarters at no 
cost, is entitled to prescribed per diem without reduction notwithstand- 
ing that he lived off military installation. Agreement signed is invalid 
absent determination required by Pub. L. 88-459, implemented by par. 
C1057, Joint Travel Regs., Vol. II, that use of Govt. quarters by techni- 
cian was required in order to render necessary service or to protect 
Ovi IN in Oh esindisbicanctaees th etiepeindsdpesieniibaicipatibats 

SUBSISTENCE ALLOWANCE 
Military personnel 
Subsistence at Government expense 
Absent 


Disenrolled service academy cadet or midshipman who returns home 
to await reassignment to active duty as enlisted man is entitled to active 
duty pay and allowances from date his separation is approved and his 
reassignment orders are issued to date he receives notification of action, 
cadet or midshipman pursuant to 10 U.S.C. 516(b) “resumes his enlisted 
status” when separated for any reason other than appointment as com- 
missioned officer or for disability, he is required to complete period of 
service for which he enlisted or for which he is obligated, unless sooner 
discharged. As member while at home awaiting orders will not be 
subsisted at Govt. expense, he is entitled pursuant to 37 U.S.C. 402(d) 
to basic allowance for subsistence 

TAXES 
Contracts, (See Contracts, tax matters) 
Federal 
Indebtedness 

Military personnel 
The status of savings deposits as part of salary and wages of enlisted 

members of uniformed services is not affected by act of Aug. 14, 1966, 
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TAXES—Continued Page 
Federal—Continued 
Indebtedness—Continued 
Military personnel—Continued 
which amended 10 U.S.C. 1035, to provide new savings deposit program 
and to exempt deposits from liability for debt, including any indebted- 
ness to U.S., and deposits, therefore, are subject to levy by Internal 
Revenue Service (26 U.S.C. 6331(a)) for unpaid taxes. The 1966 act 
merely continued in effect provisions of earlier act than 1954 Internal 
Revenue Code under which member’s deposits were not exempt from levy 
for unpaid taxes, and savings deposits are not included in enumeration 
of property exempted from tax levy in Internal Revenue Code, Federal 
Tax Lien Act of 1966, or other legislative provisions prescribing tax 
Dovy Smee 6 ia es eh Le ce ae 
State 
Government immunity 
Assessment for local improvements 

An invoice bearing interest presented by State Drainage District to 
Federal Govt. in amount assessed against Govt. for rehabilitation of 
drainage ditch that is computed in same manner as taxes levied against 
property owners other than Federal Govt. imposes a tax, and U.S. ex- 
empted by Constitution from State taxation, tax may not be collected by 
designating tax an invoice or statement for services. While payment of 
tax may not be authorized, claim for amount representing fair and rea- 
sonable value of services received may be presented on quantum meruit 
basis, and utility type service agreement entered into for future services, 
agreement to provide for compensation to cover fair and reasonable 
value of services to be furnished.............-.-..-..---.--.--..-..- 

Governmental function, etc. 

Air Force medical officer, licensed in Texas, who while in residency 
at military hospital in Mississippi is assigned for 6 months to New 
Orleans civilian hospital, may not be reimbursed cost of fees paid in con- 
nection with reciprocity licensure in State of Louisiana. Statute pre- 
scribing fees, exempts physicians and surgeons in military service prac- 
ticing in discharge of official duties, and officer while assigned to special 
medical training is considered to have been performing military duties, 
and in absence of statutory authority for payment of State fees, appro- 
priated funds may not be used to impose burden on Govt. in conduct 
OF ite WEREE De oobi i ten edbtinddsiddinncdcddadidadduded 

Rented equipment 

Hawaii General Excise Tax imposed on motor vehicle rental agency, 
which although in nature of sales or gross receipts tax levied on lessor is 
by tradition, custom, and usage passed on to lessee as separate item in 
billing and added to rental price of vehicle, is not tax within scope of 
exemption contained in sec, 237-25(a) (3) of Hawaii Revised Statutes 
pertaining to sale of vehicles to U.S. and Federal Govt. is liable to lessor 
of cars for excise tax unless rental agreement provides otherwise. Deter- 
mination of U.S. liability to pay State sales tax depends on whether 
incidence of tax is on the vendor or vendee, and when imposed on vendor, 
U.S under its constitutional prerogative is not immune from liability 
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TAXES—Continued 
State—Continued 
Sales 
Maryland 


Where invitation for bids on construction project indicated applica- 
bility of Maryland sales tax had not been formally resolved by courts 
and invitation and contract provided tax was to be included in contract 
price, when court held tax was inapplicable to Federal construction 
projects, Govt. became entitled to price adjustment, notwithstanding 
tax had not been included in bid price—for to permit showing after 
award of omission would impinge upon integrity of competitive bidding 
system—and that Govt. had delayed in seeking refund. Decision of 
Armed Services Board of Contract Appeals that “the contract placed the 
onus of correctly determining the applicability of the state tax on the 
contractor” is in error as matter of law and, therefore, decision is not 
final and payment to contractor directed by Board should not be made_. 782 

TERRITORIES AND POSSESSIONS 
Registration to vote 
Effect on civilian employee benefits 


Registering to vote in Guam does not deprive civilian employee of 
benefits prescribed for overseas service where neither acts involved nor 
their legislative histories indicate intent that employee be denied entitled 
benefits because of registration. Therefore, termination of employee’s 
entitlement to non-foreign post differential authorized in 5 U.S.C. 
5941(a)(2) and B. O. No. 10,000 as recruitment incentive ; to home leave 
provided in 5 U.S.C. 6805(a) after 24 months of continuous service out- 
side U.S.; to up to 45 days accumulation of unused leave under 5 U.S.C. 
6304 (b) ; to travel time without charge to leave under 5 U.S.C. 6303(d) ; 
and to payment of travel and transportation expenses pursuant to 5 
U.8.0. 5728(a), incident to vacation leave to “place of actual residence” 
established at time of employee’s appointment or travel overseas, is not 














































TIMBER SALES 
Bids 


Contract consummation 

Upon failure of bidder awarded timber sales contract to timely furnish 
performance bond, offer to sell timber to second high bidder and bidder’s 
response by signing bid form and contract, and furnishing bid deposit 
and performance bond, did not consummate contract, as approval and 
signature of required contracting authority had not been secured, and 
acceptance of bidder’s documents was subject to outcome of appeal by 
successful bidder, with whom binding contractual relationship had been 
created by acceptance of bid and notification of acceptance, even though 
performance bond had not been furnished, in view of fact invitation 
provided for execution of formal contract documents and furnishing of 
performance bond at later date, and prescribed penalty for failure 







Failure to establish procedures to pick up timber sale bids addressed 
in accordance with invitation for bids to post office box and Forest 
Supervisor designated to receive bids, whose office was but short distance 
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TIMBER SALES—Continued 

Bids—Continued 

Late—Continued 
from post office, resulted in late delivery of bid that had been timely 
received at post office, and bid constructively delivered to Forest Service 
facility when deposited at post office is for consideration pursuant to 
sec. 1~2.303-2 of Federal Procurement Regs. on basis mishandling is 
chargeable to Govt. Consideration of bid may not be avoided by dis- 
carding bids received and readvertising timber sale as no cogent or 
compelling reason exists for such action 
Rate redetermination 

Erroneous 

Error made in slope percentage factor used in computing redetermined 
stumpage rates under timber sale contract may be corrected retro- 
actively and contractor credited with overpayment that resulted from 
Govt.’s unilateral error, as no disagreement exists concerning correct 
slope percentage to subject correction to limitations of disputes clause 
of contract, nor is retroactive modification of contract subject to regu- 
lation that timber sale contracts may be modified only when modification 
applies to unexecuted portions of contract and will not be injurious to 
U.S., as exception to rule that contract may not be modified except in 
Govt.’s interest may be made to correct unilateral error by Govt_ 


TIME 
Daylight saving v. Standard 
Uniform Time Act of 1966 
Application 
Under invitation providing for bids to be opened at 11 a.m. central 
standard time (c.s.t.), on May 28, 1969, bid handcarried and delivered 
at 11:20 a.m., c.s.t., after bids had been read was properly rejected as 
late bid. Contention that because invitation did not indicate “c.s.t.” 
would be interpreted as central daylight savings time, 11 a.m., c.s.t., 
meant 12 noon, daylight savings time, ignores fact that with enactment 
ef Pub. L. 89-387, effective Apr. 1, 1967, there is no distinction between 
standard and daylight time, and that within each time zone there is 
enly preestablished standard time regardless that during certain por- 
tion of year standard time is advanced 1 hour, thus making standard 
time and popular reference to “Daylight Saving Time” one and same. 
To preclude future differences in opinion “local time at place of bid 
opening” will be substituted for “standard time” 
International dateline 
Crossing effect on compensation 
Under rule that generally employee’s pay may not be increased or 
decreased because of crossing international dateline, employee stationed 
in Hawaii—3 time zones and 22 hours travel time difference away from 
2-week temporary duty assignment in Wake Island, who departed 
Honolulu Monday at 10:20 a.m. and arrived in Wake Island at 1:15 p.m. 
on Tuesday properly was paid for 40 hours at regular pay, plus overtime, 
for first week of his temporary assignment, but incident to second week 
of assignment when he left Wake Island at 8 :45 a.m. on Friday arriving 
in Honolulu at 3:30 p.m. on Thursday, he should not have been excused 
from work on Friday, and-if he had been directed to work he would 
not have been entitled to additional pay for that day_............. dinates 
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TORTS 
Claims under Federal Tort Claims Act 
Private property damage, etc. 
Settlement 
Personal injuries and property damage claims of private insurance 
policy holder and his subrogee insurer that arose in connection with 
tort—collision with Govt. vehicle operated by Forest Service employee— 
although presented separately are not separate and distinct claims, 
as subrogee’s rights grow out of rights and cause of action of his 
subrogor and, therefore, claims totaling in excess of $2,500, limit pre- 
scribed by Federal Tort Claims Act (28 U.S.C. 2672) for payment by 
administrative agency, payment of claims may not be made by Dept. of 
Agriculture from its appropriated funds, but are for payment by U.S. 
GAO from appropriation made by 31 U.S.C. 724a for payment of judg- 
ments and compromise settlements 
TRANSPORTATION 
Ambulance services 
Reimbursement 
Employee who incident to permanent change of duty station has 
mother-in-law moved by ambulance from nursing home located at his 
old station to one in vicinity of his new station so wife could continue 
to handle affairs of her mother, who although not dependent for income 
tax purposes depends on daughter to handle financial and other affairs, 
may not be reimbursed cost of ambulance service. Even though mother- 
in-law could be regarded as member of employee’s household notwith- 
standing she receives domiciliary care elsewhere, she is not “dependent” 
within meaning of sec. 1.2d of Bur. of Budget Cir. No, A-56, as em- 
ployee does not contribute to her support, and fact that parent relies 
on daughter for other than financial support does not constitute her 
dependent 
Automobiles 
Ferry fares 
English channel 
Where charges for crossing English channel via hovercraft are im- 
posed for transportation of motor vehicle and not for transportation 
of driver and passengers, officer of uniformed services who drove his 
privately owned vehicle incident to permanent change of station, ac- 
companied by his dependents, and incurred ferry expenses to cross 
channel may not be reimbursed on basis of applying percentage of vehicle 
fare assessed for transportation across English channel to transportation 
of driver and passengers in vehicle, officer having paid no fare for his 
or his dependents’ transportation via hovercraft........._............. 


Military personnel 
Injured while stationed in United States 


Members of uniformed services, regardless of pay grade, who incur 
an injury by any means while stationed inside U.S.—whether or not 
they are in a duty, leave, or en route status—are entitled to transporta- 
tion of dependents, household and personal effects, and one automobile 
pursuant to 37 U.S.C. 554, and Joint Travel Regs. may be revised ac- 
cordingly. Amendments to sec. 12 of Missing Persons Act and its re- 
enactment as 37 U.S.C. 554 removed restriction that act applies only to 
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TRANSPORTATION—Continued 
Automobiles—Continued 
Military personnel—Continued 
Injured while stationed in United States—Continued 
those members injured outside U.S. However, absence reference in 87 
U.8.0. 554 to disease or illness, section does not apply to member who 
becomes ill or contracts disease which does not result in death while in 
active duty status 
Baggage 
Military personnel 
Emergency, etc., conditions 
Natural disasters 


Movements of dependents, baggage, and household effects of members 
of uniformed services in unusual or emergency circumstances, such as 
Hurricane Camille, arising at duty stations in U.S.. may not be author- 
ized under 37 U.S.C. 406(e), notwithstanding authority is not restricted 
to overseas locations as is authority in 37 U.S.C. 406(h), providing for 
evacuation from disaster areas. Authority in sec. 406(e) for movement 
of dependents, baggage, and household effects from place to place in 
U.S. in unusual or emergency circumstances incident to some military 
operation or requirement, affords no authority for such movements inci- 
dent solely to natural disasters, even though movements may be in best 
interest of member, his dependents, and U.S_.----..--.---------.-._. 
Bills of lading 

Description 

“Freight all kinds”’ 


Olaim for refund of transportation overcharges recovered on ship- 
ment described on bill of lading as “Freight all kinds” (FAK) which is 
based on conjecture shipment may have contained contraband articles 
because unrelated FAK shipment had contained contraband is denied, 
conjecture being insufficient to overcome presumption of correctness 
of bill of lading description prepared pursuant to applicable quotation, 
and carrier having failed to exercise right provided by tariff to inspect 
shipment or to require other evidence of nature of lading at time of 
shipment, U.S. GAO has no legal obligation to investigate contents of 
FAK shipment and is entitled to rely on bill of lading description for 
settlement of freight charges 

A major advantage to shipper and carrier alike in use of “Freight all 
kinds” (FAK) rates is elimination of necessity to describe and rate 
many various articles comprising mixed-truckload shipments, advantage 
that would be negated if long after shipment had moved U.8. GAO was 
required to investigate every FAK lading reached in audit of Govt. 
transportation accounts, because administrative burden would be out 
of all proportion to any benefits accruing from use of FAK rates and, 
therefore, questions concerning FAK lading should be raised by carrier’s 
agent at time shipment is accepted for transportation...............-.. 
Cargo preference. (See Transportation, vessels, American, cargo 

preference) 





INDEX DIGEST 1079 


TRANSPORTATION—Continued Page 
Dependents 
Military personnel 
Availability of Government transportation 
Commercial means 


Army officer returning to new permanent duty station in Hawaii from 
temporary duty assignment in U.S. who is erroneously furnished trans- 
portation by commercial vessel to accompany his dependents authorized 
this mode of transportation to travel to new station prior to issuance 
of temporary duty orders, is indebted for cost of commercial vessel 
transportation, less cost of transportation by military air. Transporta- 
tion officer limited under member’s orders to authorizing transportation 
by commercial air if military aircraft was not available, exceeded 
his authority and did not exercise sound traffic judgment in furnishing 
transportation by commercial vessel, and member returning to his sta- 
tion under temporary duty orders, his travel is not within scope of par. 
M4159-4 of Joint Travel Regs, authorizing commercial vessel travel con- 
currently with dependents under permanent change of station orders...09 744 

Discharge and reenlistment 


Navy enlisted man who with dependents traveled from duty station 
within U.S. to Philippines, place of his enlistment and residence, for 
separation, where he immediately reenlisted and was subsequently trans- 
ferred to England is entitled to reimbursement for both segments of 
travel performed by dependents, because par. M7009-5 of Joint Travel 
Regs. precluding reimbursement for transportation of dependents at 
Govt. expense when member is discharged and reenlists at same station 
under continuous service conditions is not for application, as unaware 
of member’s intent to reenlist, he was ordered to Philippines for sepa- 
ration under authority of article C-10105(2), Bur. of Naval Personnel 
Manual, and subsequent to reenlistment he was transferred to England 
under permanent change of station orders....._............---...--- 291 

Dislocation allowance 
More than one move in fiscal year 


Army officer who incident to overseas transfer orders amended to re- 
assign him within U.S. moves his dependents during fisca] year to 
selected permanent residence and then to new duty station, for which 
move he was paid dislocation allowance prescribed by par. M9000 of 
Joint Travel Regs. to partially reimburse member for expenses incurred 
in relocating household upon permanent change of station, may not be 
paid second dislocation allowance. 37 U.S.C. 407, and par. M9002 of JTR 
limit payment in connection with permanent change of station to one dis- 
location allowance in fiscal year, unless exigencies of service require 
more than one change, and 37 U.S.C. 406a, providing additional travel 
and transportation allowances when orders are amended has no applica- 
THOR BO CARIOCA Tien MLW ROR eciecedinctrrmncesrecttgrrctniencenesdsttmaktienenntinhdintieibiaen 231 

Emergency, etc., conditions 
Natural disasters 


Movements of dependents, baggage, and household effects of members 
of uniformed services in unusual or emergency circumstances arising 
at duty stations in U.S., such as Hurricane Camille, may not be author- 
ized under 37 U.S.C. 406(e), notwithstanding authority is not restricted 
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TRANSPORTATION—Continued 


Dependents—Continued 
Military personnel—Continued 
Emergency, etc., conditions—Continued 
Natural disasters—Continued 
to overseas locations as is authority in 87 U.S.C. 406(h), providing for 
evacuation from disaster areas. Authority in sec. 406(e) for movement 
of dependents, baggage, and household effects from place to place in 
U.S. in unusual or emergency circumstances incident to some military 
operation or requirement, affords no authority for such movements inci- 
dent solely to natural disasters, even though movements may be in best 
interest of member, his dependents, and U.S_.--..------------------ 


Injured while stationed in United States 


Members of uniformed services, regardless of pay grade, who incur 
an injury by any means while stationed inside U.S.—whether or not 
they are in a duty, leave, or en route status—are entitled to transporta- 
tion of dependents, household and personal effects, and one automobile 
pursuant to 87 U.S.C. 554, and Joint Travel Regs. may be revised ac- 
cordingly. Amendments to sec. 12 of Missing Persons Act and its re- 
enactment as 37 U.S.C. 554 removed restriction that act applies only to 
those members injured outside U.S. However, absence reference in 
87 U.S.C. 554 to disease or illness, section does not apply to member who 
becomes ill or contracts disease which does not result in death while in 
active suber BtetO, 3x. ondc sh. ec ekn Seb einde deals 


Missing, interned, etc., members 


When it is necessary to evacuate dependents of member on active duty 
who is officially reported as dead, injured, or absent for period of more 
than 29 days in missing status, pursuant to 37 U.S.C. 554(b), irrespec- 
tive of member’s pay grade, transportation may be provided for de- 
pendents, personal effects, and household effects—including packing, 
erating, drayage, temporary storage, and unpacking of household ef- 
fects—to member’s official residence, to residence of dependents, or as 
otherwise provided, but no other allowances are payable incident to 
CUCU II 5 har stiiccettnta http sitiihihbictighee Misa hein intahctid atti intents 

Parents 

Financial support requirement 


Employee who incident to permanent change of duty station has 
mother-in-law moved by ambulance from nursing home located at his 
old station to one in vicinity of his new station so wife could continue 
to handle affairs of her mother, who although not dependent for income 
tax purposes depends on daughter to handle financial and other affairs, 
may not be reimbursed cost of ambulance service. Even though mother- 
in-law could be regarded as member of employee’s household notwith- 
standing she receives domiciliary care elsewhere, she is not “dependent” 
within meaning of sec. 1.2d of Bur. of Budget Cir. No. A-56, as em- 
ployee does not contribute to her support, and fact that parent relies 
on daughter for other than financial support does not constitute her 
Ge ONG AOE cenigntay cece Rnnnicherdmnnindininnttepetieiitpiatimihittaleisdbiapninnitinathtiliaiili 
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TRANSPORTATION—Continued Page 
Dependents—Continued 
Transfers 
Subsequent travel of dependents 


Postal employee who upon appointment to position of postal service 
officer effective Dec. 17, 1966, after training period during which he had 
been paid per diem, is advised not to move to new duty station in an- 
ticipation of rearrangement of territories—plan which was not accom- 
plished due to budgetary restrictions—may not nearly 3 years after 
promotion be authorized transportation of dependents and household ef- 
fects, and benefits of Pub. L. 89-516, as time limitations pertaining to 
movement of dependents and household effects, and reimbursement of 
expenses incident to sale of dwelling at former station contained in Bur. 
of Budget Cir. No. A-56, may not be waived—Circular a statutory regu- 
lation baying Toree Gud cirect OF IAW a own nn ences ncncccem 145 
Household effects 

Military personnel 

Injured while stationed in United States 


Members of uniformed services, regardless of pay grade, who incur 
an injury by any means while stationed inside U.S.—whether or not 
they are in a duty, leave, or en route status—are entitled to transporta- 
tion of dependents, household and personal effects, and one automobile 
pursuant to 37 U.S.C. 554, and Joint Travel Regs. may be revised ac- 
cordingly. Amendments to sec. 12 of Missing Persons Act and its re- 
enactment as 37 U.S.C. 554 removed restriction that act applies only to 
those members injured outside U.S. However, absence reference in 37 
U.S.C. 554 to disease or illness, section does not apply to member who 
becomes ill or contracts disease which does not result in death while in 
SOE VG I eon ON Scena ccna armbenpenesineasiinensions 101 

Missing, interned, etc., members 


When it is necessary to evacuate dependents of member on active duty 
who is officially reported as dead, injured, or absent for period of more 
than 29 days in missing status, pursuant to 37 U.S.C. 554(b), irrespec- 
tive of member’s pay grade, transportation may be provided for depend- 
ents, personal effects, and household effects—including packing, crating, 
drayage, temporary storage, and unpacking of household effects—to 
member’s official residence, to residence of dependents, or as otherwise 
provided, but no other allowances are payable incident to evacuation... 299 

Reshipment of effects without a station change 


When member of uniformed services incident to his transfer over- 
seas is authorized movement of dependents and household effects, 
but after shipment of effects, his dependents are unable to join him be- 
cause of illness or other personal reasons, and his tour is changed to un- 
accompanied tour, return of member’s household effects at Govt. ex- 
pense from overseas duty station to designated place in U.S., Alaska, 
Hawaii, Puerto Rico, or territory or possession of U.S. may not be 
authorized. Transportation of household effects of member at Govt. 
expense may be authorized pursuant to 37 U.S.C. 406(b) only in con- 
nection with duty station change, except in unusual or emergency cir- 
cumstances (subsection 406(e)) or if in best interests of member, 
his dependents, or U.S. (subsection 406(h))--...__---___--____-___-. 605 


410-893 O- 71 70 








1082 INDEX DIGEST 


TRANSPORTATION—Continued 
Household effects—Continued 
Military personnel—Continued 
Weight limitation 
Excess cost liability 
Circuitous routes 


Member of uniformed services whose change-of-station orders are re- 
scinded subsequent to shipment of household goods in excess of perma- 
nent change-of-station weight allowance, and reassignment necessitated 
reshipment of goods, notwithstanding Govt.’s action was beyond his 
control is nevertheless liable for additional cost incurred for shipment 
of excess weight over circuitous route. Authority in 37 U.S.C. 406a to 
reimburse member for expenses incurred prior to effective date of 
change-of-station orders that are later canceled, revoked, or modified 
is limited to travel and transportation expenses prescribed in 37 U.S.C. 
404, 406, and 409, and, therefore, member may not be relieved of liabil- 
ity imposed by par. M8003 of Joint Travel Regs. to pay cost of shipping 
excess weight over circuitous route 

Waiver 


Advance collection of excess costs to ship household goods of sepa- 
rated members of uniformed services, excess costs that arise when ship- 
ments consist of more than one lot, and authorized distance and/or 
weight allowance prescribed by par. M8008 of Joint Travel Regs. are 
exceeded, may not be waived for excess costs of $10 or less, for in ab- 
sence of statutory authority, waiver would authorize known overpay- 
ment. Waiver authority in Title 4 of GAO Policy and Procedures Man- 
ual, sec. 55.3, and sec. 3(b) of Federal Claims Collection Act of 1966, 
that recognizes diminishing returns beyond which further collection 
efforts are not justified, relates to after determined overpayments. 
However, uniform regulations may issue to discontinue collection of 
small excess cost amounts discovered after shipment, where cost of 
collection would exceed debt. 

Time limitation 


Postal employee who upon appointment to position of postal service 
officer effective Dec. 17, 1966, after training period during which he had 
been paid per diem, is advised not to move to new duty station in an- 
ticipation of rearrangement of territories—plan which was not accom- 
plished due to budgetary restrictions—may not nearly 3 years after 
promotion be authorized transportation of dependents and household 
effects, and benefits of Pub. L. 89-516, as time limitations pertaining 
to movement of dependents and household effects, and reimbursement 
of expenses incident to sale of dwelling at former station contained 
in Bur. of Budget Cir. No. A-56, may not be waived—Circular a statu- 
tory regulation having force and effect of law 
Modes of travel 

Administrative determination 

Army officer returning to new permanent duty station in Hawaii from 
temporary duty assignment in U.S. who is erroneously furnished trans- 
portation by commercia)] vessel to accompany his dependents authorized 
this mode of transportation to travel to new station prior to issuance 
of temporary duty orders, is indebted for cost of commercial vessel 
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TRANSPORTATION—Continued 
Modes of travel—Continued 
Administrative determination—Continued 
transportation, less cost of transportation by military air. Transpor- 
tation officer limited under member’s orders to authorizing transporta- 
tion by commercial air if military aircraft was not available, exceeded 
his authority and did not exercise sound traffic judgment in furnish- 
ing transportation by commercial vessel, and member returning to his 
station under temporary duty orders, his travel is not within scope of 
par. M4159—-4 of Joint Travel Regs. authorizing commercial vessel travel 
concurrently with dependents under permanent change of station 
orders 
Rates 
Mixed shipments 
“Freight all kinds”’ 


Claim for refund of transportation overcharges recovered on ship- 
ment described on bill of lading as “Freight all kinds” (FAK) which is 
based on conjecture shipment may have contained contraband articles 
because unrelated FAK shipment had contained contraband is denied, 
conjecture being insufficient to overcome presumption of correctness of 
bill of lading description prepared pursuant to applicable quotation, 
and carrier having failed to exercise right provided by tariff to inspect 
shipment or to require other evidence of nature of lading at time of 
shipment, U.S. GAO has no legal obligation to investigate contents of 
FAK shipment and is entitled to rely on bill of lading description for 
STE i I cin cick estncipn rasignnicemintanieiemiagigmataninaecans 


A major advantage to shipper and carrier alike in use of “Freight 
all kinds” (FAK) rates is elimination of necessity to describe and rate 
many various articles comprising mixed-truckload shipments, advan- 
tage that would be negated if long after shipment had moved U.S. GAO 
was required to investigate every FAK lading reached in audit of 
Govt. transportation accounts, because administrative burden would be 
out of all proportion to any benefits accruing from use of FAK rates and, 
therefore, questions concerning FAK ladings should be raised by car- 
rier’s agent at time shipment is accepted for transportation............ 

Section 22 quotations 

Storage-in-transit privileges 

Shipment of military communication outfits that moved under Govt. 
bill of lading from California to N. Carolina and was accorded storage- 
in-transit privileges at intermediate point, properly was billed and pay- 
ment made on basis of through rate, notwithstanding absence of through 
rate in applicable transcontinental tariff. Concept of transit privileges 
rests on fiction that two or more separate shipments are single ship- 
ment on which charges assessed are lower than aggregate of charges on 
separate shipments, and although concept is only applicable to private 
shippers when provided by tariff, lower through rate is accorded Govt. 
on its volume storage-in-transit shipments on practically all commodities 
by SFA Sec. 22 Quotation Advice A-610-F, as well as others....... Los 
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TRANSPORTATION—Continued 
Requests 
Issuance, use, etc. 
Nonappropriated fund activity 


Use of Govt. transportation requests, Standard Form 1169, by Army 
and Air Force Exchange Service—nonappropriated fund activity, even 
though considered Govt. instrumentality for some purposes, as appro- 
priated funds are not made available for its operations—in order to pro- 
cure air transportation for civilian employees and avoid payment of 
5-percent tax imposed by 26 U.S.C. 4261, may not be approved. Travel 
of Exchange employees concerned with recreation, welfare, and morale 
of members of uniformed services is not travel for account of U.S., nor 
on official business, two prerequisites in GAO Policy and Procedures 
Manual for Guidance of Federal Agencies, Title 5, sec. 2000, for use of 
Govt. Transportation Requests to procure passenger transportation___-_ 
Transit privileges 

Through rates 

Displacement 


Concept of stopping shipment in transit and granting of transit privi- 
leges rests on fiction that two or more separate shipments may be treated 
as single through shipment and that through charges assessed will be 
lower than aggregate of charges applicable to separate shipments and, 
therefore, when upon expiration of recorded inbound transit credits on 
outbound shipment of explosives tendered under Sec. 22 Quotation, 
assessment of through rates results in higher charge than aggregate 
of rates applicable to separate shipments, Govt. has right to disregard 
transit fiction, right recognized by Quotation, and upon settlement pur- 
suant to 49 U.S.C. 66, of payment to carrier on basis of fictional through 
shipments, U.S. GAO properly used lower aggregate charges and carrier 
is not entitled to refund 


Section 22 quotations authority 


Shipment of military communication outfits that moved under Govt. 
bill of lading from California to N. Carolina and was accorded storage- 
in-transit privileges at intermediate point, properly was billed and pay- 
ment made on basis of through rate, notwithstanding absence of through 
rate in applicable transcontinental tariff. Concept of transit privileges 
rests on fiction that two or more separate shipments are single shipment 
on which charges assessed are lower than aggregate of charges on sepa- 
rate shipments, and although concept is only applicable to private ship- 
pers when provided by tariff, lower through rate is accorded Govt. on 
its volume storage-in-transit shipments on practically all commodities 
by SFA Sec. 22 Quotation Advice A-610—F, as well as others 
Vessels 

American 

Cargo preference 
Applicability 

Where service is available in U.S. vessels for entire distance between 
ports of origin in U.S. and destination port overseas, and freight charges 
by such vessels are not excessive or otherwise unreasonable, to permit 
transportation by sea of containerized military supplies in U.S.-flag 
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TRANSPORTATION—Continued Page 
Vessels—Continued 
American—Continued 
Cargo preference—Continued 
Applicability—Continued 
ship for major portion of voyage and in foreign-flag feeder ship for 
minor portion of voyage would violate prohibition in 1904 Cargo Pref- * 
erence Act and, therefore, appropriated funds may not be expended 
for transportation by sea of defense cargo in containership service pro- 
vided by U.S. lines which use foreign-feeder ships for part of service... 755 
TRAVEL ALLOWANCES 
Military personnel 
Per diem and mileage allowance concurrently 


Payment of per diem to member of uniformed services who returned 
to permanent duty station from temporary duty assignment on day he 
is separated from service is not prohibited by fact that member incident 
to separation is entitled to mileage allowance prescribed by par. 
M4157-la of Joint Travel Regs., and defined as allowance intended to 
cover cost of transportation, subsistence, lodgings, and other related 
expenses, notwithstanding par. M4151 prohibits payment of mileage 
and per diem on same day. Mileage allowance is not authorized for any 
specific date but for prescribed distance, whether or not travel is per- 
formed and, therefore, par. M4151 may be amended to authorize pay- 
ment of per diem incident to temporary duty on ‘day member is 
separated or released from active duty_......--...--__._-_-__------- 831 

TRAVEL EXPENSES 
Contributions from private sources 
Acceptance by employee 


Veterans Admin. physician authorized to be absent without charge to 
leave to attend professional activities whose travel expenses are paid 
by or from funds controlled by university whose medical college is affili- 
ated with hospital employing physician may retain contributions re- 
ceived from university, which is tax exempt organization within scope 
of 26 U.S.C. 501(c) (3) and, therefore, authorized under 5 U.S.C. 4111 
to make contributions covering travel, subsistence, and other expenses 
incident to training Govt. employee, or his attendance at meeting. How- 
ever, pursuant to 5 U.S.C. 4111(b), and Bur. of the Budget Cir. No. 
A-48, for any period of time for which university makes contribution 
there must be appropriate reduction in amounts payable by Govt. for 
SOURS. DUNO bos iniiolt nlinte Thatta sia ial ee ak. tidbbiled 572 

When Veterans Admin. physician employed by hospital affiliated with 
medical college of university is authorized both travel to attend medical 
meeting to conduct Govt. business for portion of meeting, and to be ab- 
sent without charge to leave to attend remainder of meeting, and he 
is reimbursed by Govt. for travel costs and per diem incurred on Govt. 
business and by university for balance of his expenses, contribution by 
university pursuant to its tax exempt status under 26 U.S.C. 501(c) (3), 
and authority under 5 U.S.C. 4111, may be retained by employee___-_-_ 572 

Funds received by Veterans Admin. physician from university whose 
medical school is affiliated with VA hospital employing physician, to 
permit him to undertake university business while in travel status, 
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TRAVEL EXPENSES—Continued 

Contributions from private sources—Continued 

Acceptance by employee—Continued 
which funds are in addition to travel and per diem authorized to con- 
duct Govt. business for entire period of medical meeting, seminar, etce., 
may not be retained by physician, and under rule that employee is re- 
garded as having received contribution on behalf of Govt., amount of 
contribution is for deposit into Treasury as miscellaneous receipts, un- 
less employing agency has statutory authority to accept gifts, thus 
avoiding unlawful augmentation of appropriations 
Illness 

Other than employee 


Employee who incident to permanent change of duty station has 
mother-in-law moved by ambulance from nursing home located at his 
old station to one in vicinity of his new station so wife could continue 
to handle affairs of her mother, who although not dependent, for income 
tax purposes depends on daughter to handle financial and other affairs, 
may not be reimbursed cost of ambulance service. Even though mother- 
in-law could be regarded as member of employee’s household notwith- 
standing she receives domiciliary care elsewhere, she is not “dependent” 
within meaning of sec. 1.2d of Bur. of Budget Cir. No. A-56, as em- 
ployee does not contribute to her support, and fact that parent 
relies on daughter for other than financial support does not con- 
stitute her dependent 
Military personnel 

Ferry fares 

Charges assessed for motor vehicle transportation 


Where charges for crossing English channel via hovereraft are im- 
posed for transportation of motor vehicle and not for transportation of 
driver and passengers, officer of uniformed services who drove his 
privately owned vehicle incident to permanent change of station, ac- 
companied by his dependents, and incurred ferry expense to cross chan- 
nel may not be reimbursed on basis of applying percentage of vehicle 
fare assessed for transportation across English channel to transporta- 
tion of driver and passengers in vehicle, officer having paid no fare for 
his or his dependents’ transportation via hovercraft 

Leaves of absence 

Cancellation 


When leave of absence granted members of uniformed services is can- 
celed due to emergency conditions brought about by actual contingency 
operations or emergency war operations, members may be returned to 
their permanent duty station at Govt. expense by most expeditious 
means available, regardless of days of leave authorized or number of 
days members had been in leave status, and par. M6601-1 of Joint Travel 
Regs. amended accordingly. Need to recall members to duty cannot be 
contemplated at time leave is authorized, and as element of public 
business is present in emergency return of members to their permanent 
duty station, payment to members of cost of ordered return travel is 
POTD GA ; sents bielilripn tiki teinchtebictcritntltinbthblidedilstinitliadeidindivladniciahaseh --. 804 
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TRAVEL EXPENSES—Continued 
Military personnel—Continued 
Leaves of absence—Continued 
Convalescent 
Travel from convalescent leave site 


Member of uniformed services who travels from convalescent leave 
site to medical treatment facility other than one that granted con- 
valescent leave incident to illness or injury incurred while receiving 
hostile fire pay under 37 U.S.C. 310, may be authorized return trans- 
portation at Govt. expense pursuant to see. 9(1) of Pub. L. 90-207, 
approved Dec. 16, 1967 (37 U.S.C. 41la). To restrict member’s return 
to facility from which he departed is not required in view of apparent 
beneficial intent of 1967 act to relieve member of travel expenses in- 
curred incident to convalescent leave, and governing regulations may 
be amended accordingly 


Official business requirement 


Entitlement of member of uniformed services to travel at Govt. ex- 
pense is for determination on basis of whether travel is performed on 
public business—that is that travel relates to activities or functions of 
member’s service—or is performed solely for personal reasons. If before 
completing temporary assignment, member’s assignment is changed by 
competent orders, as defined in par. M3001 of Joint Travel Regs., 
because of bona fide needs of service, fact that change might also be 
beneficial to, or in accordance with needs of member, would not defeat 
his entitlement to travel authorized incident to change in assignment___ 

Use of other than Government facilities 

Reimbursement basis 


Army officer returning to new permanent duty station in Hawaii 
from temporary duty assignment in U.S. who is erroneously furnished 
transportation by commercial vessel to accompany his dependents au- 
thorized this mode of transportation to travel to new station prior to 
issuance of temporary duty orders, is indebted for cost of commercial 
vessel transportation, less cost of transportation by military air. Trans- 
portation officer limited under member’s orders to authorizing transpor- 
tation by commercial air if military aircraft was not available, ex- 
ceeded his authority and did not exercise sound traffic judgment in 
furnishing transportation by commercial vessel, and member returning 
to his station under temporary duty orders, his travel is not within 
scope of par. M41594 of Joint Travel Regs. authorizing commercial 
vessel travel concurrently with dependents under permanent change of 
Station orders 


Official business 
Interruption due to illness or death in family 
Military personnel 


Enlisted member of uniformed services who upon arrival at tem- 
porary duty station learns of death of father-in-law and is orally in- 
formed that his temporary duty orders will be canceled, that he may 
depart on leave, at end of which period he should return to his perma- 
nent duty station, is not entitled to reimbursement for travel expenses 
incurred, even though subsequently he is returned to temporary duty 
station, or that formal orders issued to support oral directions. Travel 
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Official business—Continued 
Interruption due to illness or death in family—Continued 
Military personne]—Continued 
expenses did not relate to activities or functions of member’s service 
and, therefore, were not incurred on public business, and having been 
induced by personal needs of member, reimbursement of travel expenses 
ee i en  cidleneen nubbieteseee 


Medical treatment 

Employee authorized to travel away from his duty station to undergo 
physical examination to determine if he is qualified to perform duties 
of his position who is hospitalized immediately and remains away from 
his duty station 9% days is only entitled to 1% days’ per diem consid- 
ered normal time to travel and receive required physical examination. 
Per diem authorized by sec. 6.5 of Standardized Govt. Travel Regs. for 
employee incapacitated due to illness beyond his control does not in- 
clude hospitalization for personal convenience while in travel status. 
Therefore, travel of employee not involving official business in usual 
sense and absent urgency for immediate hospitalization, employee is 
not considered incapacitated while away from his duty station and he is 
not entitled to per diem for period of hospitalization.__.........--.- 


Military personnel 
Emergency conditions 

When leave of absence granted members of uniformed services is can- 
celed due to emergency conditions brought about by actual contingency 
operations or emergency war operations, members may be returned to 
their permanent duty station at Govt. expense by most expeditious 
means available, regardless of days of leave authorized or number of 
days members had been in leave status, and par. M6601-1 of Joint 
Travel Regs. amended accordingly. Need to recall members to duty can- 
not be contemplated at time leave is authorized, and as element of pub- 
lic business is present in emergency return of members to their perma- 
nent duty station, payment to members of cost of ordered return travel 
SF a css ten hanes pt chu tahciasalttheiwighianegh tka ttn eng des ehhh adh hw ede diepe en estaiabstehiv in 

Participation in private conventions, etc. 

When Veterans Admin, physician employed by hospital affiliated with 
medical college of university is authorized both travel to attend medical 
meeting to conduct Govt. business for portion of meeting, and to be ab- 
sent without charge to leave to attend remainder of meeting, and he is 
reimbursed by Govt. for travel costs and per diem incurred on Govt. 
business and by university for balance of his expenses, contribution by 
university pursuant to its tax exempt status under 26 U.S.C. 501(c) (3), 
and authority under 5 U.S.C. 4111, may be retained by employee._.-._- 

Veterans Admin. physician authorized to be absent without charge to 
leave to attend professional activities whose travel expenses are paid by 
or from funds controlled by university whose medical college is affili- 
ated with hospital employing physician may retain contributions re- 
ceived from university, which is tax exempt organization within scope 
of 26 U.S.C. 501(c) (3) and, therefore, authorized under 5 U.S.C. 4111 
to make contributions covering travel, subsistence, and other expenses 
incident to training Govt, employee, or his attendance at meeting. How- 
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TRAVEL EXPENSES—Continued 

Official business—Continued 

Participation in private conventions, etc.—Continued 
ever, pursuant to 5 U.S.C. 4111(b), and Bur. of the Budget Cir. No. 
A-48, for any period of time for which university makes contribution 
there must be appropriate reduction in amounts payable by Govt. for 
GREG DCN ON cittncidtiidstiltndiiiimaditettbdha distewtetetinlsuiiomest 

Funds received by Veterans Admin. physician from university whose 
medical school is affiliated with VA hospital employing physician, to 
permit him to undertake university business while in travel status, 
which funds are in addition to travel and per diem authorized to con- 
duct Govt. business for entire period of medical meeting, seminar, etc., 
may not be retained by physician, and under rule that employee is re- 
garded as having received contribution on behalf of Govt., amount of 
contribution is for deposit into Treasury as miscellaneous receipts, un- 
less employing agency has statutory authority to accept gifts, thus 
avoiding unlawful augmentation of appropriations 

Where physician employed by Veterans Admin. hospital that is affili- 
ated with medical school of university is authorized travel and per 
diem to undertake Govt. business for specified period, performs duties 
for university when in nonpay or annual leave status while traveling, 
reimbursement by university of expenses incurred by physician during 
nonduty days should not be construed as supplementing Veterans 
Admin, appropriations 
Overseas employees 

Home leave 

Minimum service requirement 


Training or temporary duty in United States 


To be eligible for home leave travel allowances prescribed for em- 
ployee who satisfactorily completes agreed upon period of service as 
provided in sec. 1.3c of Bur. of Budget Cir. No. A-56, Revised, Oct. 12, 
1966, employee must have completed minimum of 12 months of service 
following date on which he arrives at or returns to his overseas post of 
duty, and, therefore, agency may not regard agreed upon period of over- 
seas service as commencing on date employee is assigned to training or 
temporary duty in U.S. immediately following completion of home 
leave and credit employee with time spent in training toward fulfillment 
of agreed upon period of service 

UNIFORMS 

Military personnel 

Sale 

Removal of military insignia 

Item described in surplus sale as “Jumpers, men’s: undress, cotton 
uniform twill white, enlisted men, navy * * *” is considered a distinc- 
tive military uniform within contemplation of 10 U.S.C. 771, and, 
therefore, sale of item is subject to administratively imposed condition 
requiring mutilation or modification of article by removing military 
insignia to make uniform nondistinctive. While condition is not based 
on specific statutory authority, its purpose is to preserve integrity of 
Navy uniform, purpose that is consistent with 10 U.S.C. 771, which 
restricts wearing of military uniforms to military personnel 
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UNIONS 
Federal service 
Dues 
Deduction discontinuance 


Discontinuance of payroll allotment for membership dues in favor 
of employee organization is subject to 5 U.S.C. 5525 as implemented 
by Civil Service Regs. and, therefore, such allotment may only be 
revoked twice a year. A request for revocation received between Mar. 2 
and Sept. 1 is discontinued at beginning of first pay period commencing 
after Sept. 1, and revocation request received between Sept. 2 and 
Mar. 1 is discontinued effective at beginning of pay period commencing 
after Mar. 1. Whether employee may have legal claim against employee 
organization for dues paid under allotment covering periods subsequent 
to date he resigned his membership is matter between employee and 
organization 


VEHICLES 
Parking fees. (See Fees, parking) 
Private 
Damages by Government vehicle 
More than one claim 


Personal injuries and property damage claims of private insurance 
policy holder and his subrogee insurer that arose in connection with 
tort—collision with Govt. vehicle operated by Forest Service employee— 
although presented separately are not separate and distict claims, 
as subrogee’s rights grow out of rights and cause of action of his sub- 
rogor and, therefore, claims totaling in excess of $2,500, limit pre- 
scribed by Federal Tort Claims Act (28 U.S.C. 2672) for payment by 
administrative agency, payment of claims may not be made by Dept. of 
Agriculture from its appropriated funds, but are for payment by U.S. 
GAO from appropriation made by 31 U.S.C. 724a for payment of judg- 
ments and compromise settlements 
Purchases 

Passenger motor vehicles 

Purchase of passenger motor vehicles to conduct research and devel- 
opment programs for prevention and control of air pollution is not sub- 
ject to appropriation authorization requirement of 31 U.S.C. 638a(a), 
nor maximum price limitation in sec. 688c, as these statutory prohibi- 
tions are intended for imposition on purchase of vehicles to be used to 
carry passengers. Therefore, if certificate to effect that vehicles are 
necessary to effectuate purpose of research programs contemplated and 
that they will not be used to carry passengers appears on or accom- 
panies payment voucher, no objection to payment for vehicles will be 
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VESSELS 
Cargo preference. (See Transportation, vessels, American, cargo 
preference) 
Crews 
Destitute seaman 
Liability for transporting 


Payment to shipping company for returning destitute American sea- 
man from overseas may not exceed rate agreed upon between consular 
officer, who certified seaman was unfit to perform duty, and ship’s 
master, absent determination required by 46 U.S.C. 679 that Secretary 
of State deems payment of additional compensation claimed “equitable 
and proper,” and Dept. of State declining to furnish such determination 
because master, as company’s agent, is considered to have authority to 
contract in company’s name, no additional amount is due shipping com- 
pany and its claim for additional compensation may not be allowed_--_- 

VETERANS ADMINISTRATION 
Contracts 
Leases 
Space in and outside District of Columbia 


Veterans Admin. (VA) in contracting for hospital Administrators 
Institutes in nongovernmental facilities located in Dist. of Columbia 
(D.C.) may not have contractor procure room accommodations in D.C. 
for live-in-participants attending Institutes, 40 U.S.C. 34 restricting 
rental of space in D.C. for purposes of Govt., in absence of express appro- 
priation. VA appropriations do not provide for rental of space in D.C. 
and VA may not avoid leasing restriction by inclusion of cost reimburse- 
ment type provision in contract. However, hotel services and facilities 
outside D.C. may be procured as necessary training expenses and fur- 
nished in kind to trainees in travel status, and appropriate reduction 
made in ‘Per dicen POON. a ccinikid dcbiitinnamdtinteiinaidnsietlanssbdbliani 

Incident to Veterans Admin. contract for Interagency Hospital Admin- 
istrators Institutes in nongovernmental facilities in Dist. of Columbia, 
room accommodations other than in District may be procured and fur- 
nished on reimbursable basis to officers of military departments whose 
official duty station is Washington metropolitan area, as appropriations 
chargeable with expenditures provide funds for training expenses of 
members of military services and commissioned officers of Public Health 
Derviee 2d dail Ba ith eels tA din edhcbatinenliiine indents 

Medical schools 

Services of medical specialists 


To enable Veterans Admin. to obtain by contract professional serv- 
ices of scarce medical specialists and thus avoid impairing effectiveness 
of authority in 38 U.S.C. 4117 to contract with medical schools and 
clinics for such services, term “clinic” may be interpreted to include 
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VETERANS ADMINISTRATION—Continued 
Contracts—Continued 
Medical schools—Continued 
Services of medical specialists—Continued 

any medical organization which is capable of contracting for and fur- 
nishing medical specialist services at ‘VA facilities, nor are services of 
specialists who are not physicians precluded under sec. 4117, as nothing 
in language or legislative history of section requires term ‘medical 
specialist” to be defined to encompass only physicians, and term may be 
construed to include any professional or technician who performs spe- 
cialist services related to providing medical care and attention_____-__ 


Training 
Interagency participation 
Authority 

Financing of contract by Veterans Admin. (VA) for hospital admin- 
istrators interagency institute with nongovernmental facility in Dist. of 
Columbia, cost to be shared by other Federal agency members of Inter- 
agency Committee, is precluded by sec. 307 of Pub. L. 90-550, which pro- 
hibits use of monies appropriated in act to finance Interdepartmental 
Boards, Commissions, Councils, Committees, or similar group activities 
that otherwise would be financed under 31 U.S.C. 691, nor may authority 
in sec. 601 of Economy Act be used to provide training, as some of 
agencies of Committee are not enumerated in act. However, inter- 
agency arrangement under training act (5 U.S.C. 4101-4118) that would 
provide more effective or economical training would werent VA con- 
tracting for nongovernmental training facilities_._._.c......-.--...---~- 


VOUCHERS AND INVOICES 

Certifications 

Confidential expenditures 

Vouchers covering expenses of investigations under 14 U.S.C. 93(e), 
which were incurred on official business of confidential nature and 
approved by Coast Guard officer, but nature of expenses are unknown 
to certifying officer, may not be certified for payment without holding 
certifying officer accountable for legality of payment. 14 U.S.C. 93(e) 
contains no provision for certification of vouchers by Commandant of 
Coast Guard who is authorized to make investigations and, therefore, 
responsibility for certifying vouchers for payment is governed by act 
of Dec. 29, 1941, which fixes responsibilities of certifying and disbursing 
officers, and payment for costs of investigations may only be made in 
Gaeeean0e Win 190) net i Sa a ee eel 

WITNESSES 

Administrative proceedings 

Corporation, etc., summoned 

Word “person” as used in 26 U.S.C. 7602, which authorizes issuance 
of summons incident to inquiry into “liability of any person for any 
internal revenue tax,” means, as defined in sec. 7701(a)(1), “an in- 
dividual, a trust, estate, partnership, association, company or cor- 
poration” and, therefore, when summons is directed to corporation or 
unincorporated association to compel attendance as witness at hearing 
before internal revenue officer, witness fees and allowances authorized 
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WITNESSES—Continued Page 
Administrative proceedings—Continued 
Corporation, etc., summoned—Continued 
in 5 U.S.C. 508(b) for appearances at agency hearings and prescribed 
in 28 U.S.C. 1821, to compensate persons appearing as witnesses, are 
payable directly to business organization and not to individual appearing 
on its behalf, as organization incurs same costs to comply with summons - 
an Gane: WAtUial RONOOR as aiid ccs cthid dis ncteinsel adc doid 666 
WORDS AND PHRASES 
“Acceptable” 


To categorize thirteen technically acceptable proposals to study devel- 
opment of fire detention system for manned spacecraft by declining 
degrees of acceptability—“significantly superior,” and only group con- 
sidered to be within competitive range for discussion required by 10 
U.S.C. 2304(g), even though discussions seem to have been in order for 
next group classified as “technically acceptable,” and last two groups 
classified “not apparently adequate for operational spacecraft use,” 
and “marginally acceptable”—diluted usual meaning of word “accept- 
able” to point of meaninglessness and further complicated and made un- 
certain extent of “competitive range.” Use of misleading classifications 
should be avoided, and written or oral discussions contemplated by 10 
U.S.C. 2304(g) conducted with all offerors submitting proposals within 
COMRROETIDUD TOI vs iiccictii cntiinsciamecunitaninkibaauatsalitemnbicben dies 309 
“Actually engaged in business’’ 


Notwithstanding absence of adequate documentation to support that 
corporate bidder awarded three star route contracts was “actually 
engaged in business within the county in which part of the route lies 
or in an adjoining county” as required by 39 U.S.C. 6420, in view of 
complex problems encountered in qualifying corporate bidder, contracts 
may be completed. Award of one contract was not without foundation 
as contractor established business that subjected it to State laws and 
jurisdiction within rule stated in 35 Comp. Gen. 411. However, other 
contracts having been awarded on basis of postmaster certification and 
undocumented evidence, criteria for meeting ‘actually engaged in busi- 
ness” requirement should be established, and contracting officers in- 
formed personal certifications do not qualify corporation to bid on star 
TOURS: COMINDOEE gi. stephanie minwehbseonthnaiabishiietacbenbiclipniteleantigiatilpent 385 
“Firm-bid rule’”’ 


Requirement for presence of bidder principals to accept award, sign 
contract, execute bonds and agree to furnish performance and payment 
bonds within four hours of bid opening under invitation for demolition 
work that provides for contract award within four hours of bid opening, 
does not mean presence at bid opening, but merely to be present within 
four hours of bid opening. Therefore, low bidder who although not 
present at bid opening complied with requirement was entitled to award, 
for should he have failed to execute contract or furnish performance 
and payment bonds, bid bond would have become operative under 
“firm-bid rule” to effect that except for honest mistake, bid is irrevocable 
for reasonable time after bid opening.............-....--..----.----- 395 
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WORDS AND PHRASES—Continued 
“In compliance with the above”’ 


Five of eight bids received under invitation for bids (IFB) to perform 
cleaning services which were not accompanied by complete IMB and 
did not specifically identify and incorporate all of documents com- 
prising IFB are, nevertheless, responsive bids and low bid must be con- 
sidered for award. Bidders signed and returned facesheet of invitation 
in which phrase “In compliance with the above” has reference to listing 
of documents that comprise IFB and operates to incorporate all of in- 
vitation documents by reference into bids and, therefore, award to low 
bidder will bind him to performance in full accordance with terms and 
conditions of IFB. To extent prior holdings are inconsistent with 49 
Comp. Gen. 289 and this decision, they no longer will be followed 
“Person” 


Word “person” as used in 26 U.S.C. 7602, which authorizes issuance 
of summons incident to inquiry into “liability of any person for any 
internal revenue tax,” means, as defined in sec. 7701 (a) (1), “an indivi- 
dual, a trust, estate, partnership, association, company or corporation” 
and, therefore, when summons is directed to corporation or unincorpor- 
ated association to compel attendance as witness at hearing before in- 
ternal revenue officer, witness fees and allowances authorized in 5 
U.S.C. 503(b) for appearances at agency hearings and prescribed in 
28 U.S.C. 1821, to compensate persons appearing as witnesses, are pay- 
able directly to business organization and not to individual appearing 
on its behalf, as organization incurs same costs to comply with summons 
as does natural person 


“Public facilities” 


The phrase “essential public facilities” as used in so-called Federal 
Disaster Act (42 U.S.C. 1855-1855g¢), which authorizes assistance in 
any major disaster to States and local governments for emergency re- 
pairs to and temporary replacements of public facilities, does not mean 
all public facilities. To hold otherwise would make the word “essential” 
superfluous or void, contrary to rule of statutory construction. Phrase 
may be defined as relating to those essential public facilities that are 
designed to serve public at large, but limited to extent of public entity 
responsibility, so that when contract between public entity and private 
entity exists, essential public facility involved shall be regarded as 
whatever public entity’s responsibilities are under contract. 


“Two bites at the apple”’ 


To permit low bidder under invitation for steel pipe requirements to 
furnish production point and source inspection point information after 
opening of bids did not give bidder “two bites of the apple” as such in- 
formation concerns responsibility of bidder rather than responsiveness 
of bid, and information intended for benefit of Govt. and not as bid 
condition therefore properly was accepted after bids were opened. 
Bidder unqualifiedly offered to meet all requirements of invitation, and 
as nothing on face of bid limited, reduced, or modified obligation to per- 
form in accordance with terms of invitation, contract award could not 
legally be refused by bidder on basis that bid was defective for failure 
to furnish required information with bid_ 
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